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Who is the guide for?
The guide helps people with disabilities 
and the organisations that work with them 
to advocate for their human rights. This 
guide is designed to help identify when the 
Charter might be able to help and how to 
get further help.

The guide is focused on human rights that 
are specific to people with disabilities. The 
Charter does not apply outside Victoria.

Aim of this guide: 

This guide aims to help Victorians  
with disabilities to protect their  
human rights under Victoria’s Charter  
of Human Rights and Responsibilities.
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What are human rights? 

Human rights are rules that governments 
around the world have promised to comply 
with that seek to ensure that everyone one 
of us, no matter who we are or where we 
are, can live a decent, dignified life.

Human rights reflect values like freedom, 
respect, equality and dignity. 

Respect for human rights helps to keep our 
society fair, just and equal.

Human rights have a long history going 
back centuries to documents like the Magna 
Carta, the American Bill of Rights and more 
recently the United Nations Declaration of 
Human Rights. 

While Australia has promised to comply 
with many key international human rights 
treaties, people can’t enforce these treaties 
directly under Australian law. 

Unlike every other Western democracy, 
Australia has no national Human 
Rights Charter or Bill of Rights that 
comprehensively protects our human 
rights in Australian law. Instead, there is an 
incomplete patchwork of laws, like anti-
discrimination laws, that protect rights. 

However, at the state level, Victoria has 
protected key human rights in law through 
the Charter. The Australian Capital Territory 
is the only other state or territory with a 
Human Rights Charter.

Rights protected in 
Victoria’s human 
Rights Charter
The Charter protects twenty fundamental 
human rights. The rights which are most 
relevant in the mental health context are:

 — The right to recognition, equality and 
non-discrimination.

 — The right to protection from cruel, 
inhuman or degrading treatment.

 — The right not to be subjected to medical 
treatment without full, free and 
informed consent.

 — The right to freedom of movement.

 — The right not to have privacy, family or 
home arbitrarily interfered with.

 — The right of every child to have 
protection as is in their best interests.

 — The right to protection of families.

 — The right to liberty and security.

 — The right to humane treatment when 
deprived of liberty.

 — The right to a fair hearing.

Unfortunately, the Charter does not protect 
economic and social rights like the right to 
food, housing, health and education.   
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the Charter applies 
to public authorities 
including some 
private companies 
and community 
organisations
The Charter applies to public authorities 
in Victoria. Public authorities include 
Victorian Government agencies and officials 
such as government departments, public 
servants, local councils, Victoria Police and 
other government bodies like VicRoads 
and WorkSafe. Courts and tribunals have 
to comply with the Charter in some 
circumstances. The Charter also applies 
to some private and community bodies 
when they are doing certain things for the 
government. For example, a private prison 
company, a community housing provider 
and a private company delivering public 
transport may all be public authorities 
required to comply with the Charter. When 
in doubt, seek advice.

The Charter requires Victorian public 
authorities, including government 
departments, public servants, local 
councils, Victoria Police and other 
agencies, to: 

 — properly consider human rights 
when making laws, developing 
policies, delivering services and 
making decisions; and 

 — act compatibly with human rights.

The Charter requires that new 
laws must be assessed in Parliament 
against human rights standards. In 
some circumstances, the Victorian 
Parliament can expressly choose to 
override human rights.

In some circumstances, the Victorian 
Government can lawfully limit or 
restrict human rights. It can only 
do this if it has a good reason for 
restricting the right and it does it in 
a reasonable way that is justified in a 
free and democratic society. 

If the Victorian Government doesn’t 
act compatibly with human rights 
or properly consider human rights, 
the Charter gives people the ability 
to take action in the courts. You can’t 
take direct legal action for a breach 
of the Charter but you can raise the 
Charter breach if you have another 
legal action available. In this way, 
the Charter can help to stop or 
change the way the government 
acts, but you can’t get compensation 
for a Charter breach. Courts also 
can’t invalidate laws that breach 
human rights.

Courts are required to interpret laws 
consistently with human rights. 

You can raise human rights issues 
directly with the relevant Victorian 
Government agency and you can 
complain to the Victorian Ombudsman 
if a government agency breaches the 
Charter.

The Charter doesn’t apply to the 
Federal Government or other state 
and territory governments.

How does Victoria’s Human  
Rights Charter protect rights?
The Charter is designed to protect and promote the human rights of Victorians when 
dealing with the Victorian Government. It also promotes transparency in the way the 
Victorian Government and Parliament deal with human rights. 
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1. discrimination, equality and access to services
The Victorian Equal Opportunity Act 2010 
and the Federal Disability Discrimination 
Act 1992, have for many years protected 
people with disabilities from discrimination 
in a range of areas of life such as 
employment, education, housing, goods 
and services and more. In broad terms, 
these laws make it unlawful in these areas 
to treat someone unfavourably because 
they have a disability. Employers and other 
service providers must make reasonable 
changes so that a person with a disability 
can do a job or access education or goods 
and services. Disability is defined broadly 
to include physical and intellectual 
disabilities, mental illness and disease. 

The Charter complements the protection 
provided by these anti-discrimination 
laws and provides additional protection. 
The Charter provides that all people are 
equal before the law and have the right 
to equal and effective protection against 
discrimination. Discrimination is defined 
by reference to the Equal Opportunity Act. 
The Charter requires public authorities 
to properly consider the equality rights 
of people with disabilities when, for 
example, developing policies and delivering 
services. It requires public authorities to act 
compatibly with these rights.

exAmple:  
Council breached equality right 
by banning man with disabilities 
from attending any council 
property slattery v manningham 
City Council (Victorian Civil & 
Administrative tribunal 2013)

Mr Slattery was diagnosed with 
bipolar disorder, attention deficit 
hyperactive disorder and post-
traumatic stress disorder in 1996.  
He had a stroke in 2001, which 
caused an acquired brain injury.  
Mr Slattery was then diagnosed with 
a hearing impairment in 2004.

Mr Slattery had made thousands of 
written and verbal complaints to 
Manningham City Council that were 
critical of Councillors and Council 
employees. Some of Mr Slattery’s 
correspondence alleged corruption 
and much of it contained 
inappropriate language. 

The Council responded by banning 
Mr Slattery from attending any 
building whatsoever that was 
owned, occupied or managed by the 
Council and restricted his ability to 
communicate with the Council. 

Mr Slattery argued that he had been 
discriminated against under the 
Equal Opportunity Act because of his 
disabilities and that his rights under 
the Charter had also been breached. 
The Victorian Civil and 
Administrative Tribunal ruled that 
Mr Slattery’s behaviour was to a 
significant extent a symptom of his 
disability and the ban on him was 
discriminatory and breached his 
right to equality under the Charter. 
This was on the basis that Mr 
Slattery’s disability was a substantial 
reason for his treatment and there 
were less restrictive means 
reasonably available to the Council 
to manage Mr Slattery’s behaviour. 

Protecting human rights using the Charter:  
Examples from Victoria
This guide provides examples of different 
ways the Charter, and similar human rights 
laws overseas, have been used to protect 
the rights of people with disabilities. These 
examples are intended to help you to think 
about how the Charter might help protect 
the rights of people with disabilities in 
different circumstances.

The guide deals with three common areas 
where human rights issues arise for people 
with disabilities:

 — Discrimination, equality and access to 
services;

 — Restricting people’s ability to make 
decisions; and

 — Ensuring a fair hearing in court.
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1. discrimination, equality and access to services continued

exAmple:  
Charter helps to stop eviction of 
man from long-term disability 
accommodation AVW v Nadrasca 
(Victorian Civil and Administrative 
tribunal, 2017) 

AVW has an intellectual disability 
and mental illness. For over 20 years 
he had lived in a group home run by 
a disability service provider, 
Nadrasca. Nadrasca sought to evict 
him from the home after he engaged 
in violent and aggressive behaviour 
which resulted from his disability. 
He challenged the eviction in the 
Victorian Civil and Administrative 
Tribunal, relying in part on his 
Charter right not to have his privacy 
or home arbitrarily interfered with. 
The Tribunal heard evidence about 
steps that could be taken to manage 
the problematic behaviour. It ruled 
that the eviction was not lawful 
because the service provider had not 
taken reasonable steps to manage 
the behaviour before seeking to 
remove him from the home. 

exAmple:  
promoting better access to services 
for people with disabilities

Because the Charter requires public 
authorities to properly consider and 
act compatibly with the rights of 
people with disabilities, it provides a 
useful mechanism to prompt public 
authorities to improve their service 
delivery to people with disabilities.  
For example, in its annual Charter 
report, the Victorian Equal 
Opportunity and Human Rights 
Commission has reported that:

 — the Taxi Services Commission 
is working with disability 
organisations to improve access to 
taxis by people with disabilities; 

 — the Accident Compensation 
Conciliation Service engaged Vision 
Australia to review its website to 
improve access to information 
and services for people with vision 
impairments; and

 — Parks Victoria had developed a 
motorised all-terrain wheelchair 
to enable visitors with physical 
disabilities to access rugged 
walking trails at a number of 
national parks and reserves.

The Charter also provides ways to 
improve access to, and the quality of, 
education for students with 
disabilities. The Victorian Equal 
Opportunity and Human Rights 
Commission recently reported on 
improvements in education for 
students with disabilities and areas 
where there are ongoing problems. 

exAmple:  
Better justice system responses to 
victim/survivors of crime who have 
a disability

For many years advocates and the 
Victorian Equal Opportunity and 
Human Rights Commission have 
called on the Victorian Government, 
Victoria Police and the Office of 
Prosecutions to improve the way the 
criminal justice system responds to 
crime against people with 
disabilities, including by supporting 
people to report crimes and give 
evidence in court. The Charter has 
helped to spur action. For example, 
the Victorian Government is 
currently running a new program to 
help vulnerable victim/survivors, 
including people with a mental 
illness or an intellectual disability, to 
give evidence in certain cases with 
support from a communication 
specialist known as an intermediary. 
Programs like this promote human 
rights to equality, fair hearing and 
safety.

Photo: Guide Dogs Australia
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2. helping people to make decisions about their lives
People living with cognitive disabilities 
such as an intellectual disability, acquired 
brain injury or mental illness, normally 
have the same rights to make decisions 
about their life, finances and legal affairs as 
other members of the community. However 
guardianship and administration legislation 
provides that in some circumstances, 
when a person is determined not to have 
‘capacity’ to make certain decisions, a 
substitute decision-maker can be appointed 
to make decisions for the person. 

A guardianship order gives a person 
(the guardian) specified powers to make 
decisions in relation to a person’s lifestyle, 
for example: where a person lives, what 
medical treatment they receive, the work 
they do, and the people they associate with. 
An administration order gives a person (the 
administrator) powers to make decisions 
about the person’s financial affairs. 

Guardianship and administration orders 
can only be made where:

 — The person has a disability;

 — Because of the disability, the person 
cannot make reasonable decisions 
about their person or circumstances 
(guardianship) or their financial affairs 
(administration); and

 — There is a need for an order.

Both guardianship and administration 
orders seriously restrict human rights, 
including rights to equality, privacy, 
property, freedom of movement and 
freedom of association. The Charter 
imposes an additional level of 
accountability on public guardians and 
administrators. The Charter can also assist 
people living with disabilities to challenge 
decisions made on their behalf that they do 
not agree with.

exAmple:  
Charter helps to stop the 
sterilisation of a woman with 
intellectual disability Zeh 
(Victorian Civil and Administrative 
tribunal, 2015)  

ZEH was a 25 year old woman with 
a mild to moderate intellectual 
disability who lacked capacity 
to consent to particular medical 
procedures. Her parents applied 
to the Victorian Civil and 
Administrative Tribunal to authorise 
a sterilisation procedure because 
they wanted to avoid her becoming 
pregnant. ZEH was already taking 
the oral contraceptive pill.

The Tribunal identified ZEH’s 
relevant Charter rights and 
examined whether the procedure 
could be reasonably justified. The 
Tribunal considered the United 
Nations Convention on the Rights 
of Persons with Disabilities, which 
provides that every person with a 
disability has a right to respect for 
their physical and mental integrity 
on an equal basis with others, and 
that measures should be taken to 
ensure that persons with disabilities 
retain their fertility on an equal 
basis with others.

The Tribunal decided that 
sterilisation was not the least 
restrictive option and was not in 
ZEH’s best interests. It decided not to 
authorise the procedure.

exAmple:  
Charter promotes accountability 
around decision to admit a man 
with cognitive disabilities to a 
locked residential facility NlA 
(Victorian Civil and Administrative 
tribunal, 2015) 

NLA was a 70 year old man living 
with Parkinson’s disease, a cognitive 
disability and mental illness. The 
Victorian Civil and Administrative 
Tribunal appointed the Public 
Advocate as NLA’s guardian. The 
Public Advocate consented to 
NLA’s admission to live in a locked 
residential facility which he could 
not leave without supervision. NLA 
resisted this, arguing that the Public 
Advocate did not have the power 
to detain him. The Public Advocate 
applied to the Tribunal for a ruling 
over its powers and its decision to 
admit NLA to a locked facility.

The Tribunal examined the situation 
in detail and whether it was 
reasonable to limit NLA’s human 
rights in the circumstances. The 
Tribunal also considered whether 
the Public Advocate had properly 
considered NLA’s human rights 
when making her decision.

While the Tribunal ultimately 
decided that accommodating NLA in 
a locked facility was within the Public 
Advocate’s power and did not breach 
the Charter, the case demonstrates 
how the Charter promotes the 
accountability of guardians and 
administrators. The Charter required 
the Tribunal to be satisfied that the 
Public Advocate had given proper 
consideration to NLA’s human rights 
and that the limits on his rights were 
reasonable. The Tribunal advised 
the Public Advocate to continue to 
seek less restrictive accommodation 
options for NLA in the future.



7HRLC.ORG.AU

3. ensuring a fair hearing in court for people with disabilities
Going to court can be a scary and confusing 
process for anyone. People with disabilities 
can be particularly vulnerable when trying 
to navigate the court system. People with 
cognitive disabilities may struggle to 
understand their rights or advocate on 
their own behalf. People may find it difficult 
to attend meetings and hearings at the 
specified locations and times. 

A number of court decisions applying 
the Charter have confirmed that courts 
have an obligation to make reasonable 
enquiries and adjustments to account for 
people’s disabilities so that they have equal 
protection of the law.

exAmple:  
Charter helps to stop the 
imprisonment of a man with 
an intellectual disability for 
unpaid fines Victoria police toll 
enforcement v taha (Court of 
Appeal, 2013)

Zakaria Taha had an intellectual 
disability. He was issued with 
numerous infringements for different 
minor offences including riding a 
bike without a helmet and taking 
public transport without a ticket. 

After he failed to pay the fines, his 
case came before the Magistrates’ 
Court. The Magistrates’ Court had 
the power to cancel some or all of 
the fines if it was satisfied that there 
were special circumstances, like an 
intellectual disability, or that prison 
would be excessive, disproportionate 
or unduly harsh.

However, the Magistrate was 
not aware that Mr Taha had an 
intellectual disability and did not 
make inquiries as to whether or 
not he did. The Magistrate ordered 
that he pay off the fines by monthly 
instalments and that if he defaulted 
on the payments, he would be 
imprisoned for 100 days.

After Mr Taha defaulted on the 
instalment payments, he challenged 
the Magistrates’ Court decision 
to avoid being imprisoned for the 
unpaid fines.

The Victorian Court of Appeal ruled 
that the Magistrates’ Court decision 
was invalid because the court had 
an obligation, before making an 
imprisonment order, to enquire 
about whether the offender had 
any special circumstances, like an 
intellectual disability, that would 
justify making a less severe order. 
The Court of Appeal’s decision was 
heavily influenced by the Charter 
and in particular the rights to 
equality, liberty and fair hearing.

The Court of Appeal reached the 
same conclusion in relation to the 
similar case of Tarni Brookes, who 
was a survivor of family violence 
and had mental illness, and 
who received numerous driving 
infringements, mainly for driving 
on a toll road without CityLink 
registration.

exAmple:  
Charter helps to ensure that a 
woman with a learning disability 
can participate in court hearing 
matsoukatidou v Yarra Ranges 
Council (supreme Court of Victoria, 
2017)   

Maria Matsoukatidou had a learning 
disability and her language skills 
were simple. Maria was a disability 
pensioner and her mother Betty was 
her carer.

Yarra Ranges Council charged Maria 
and Betty with certain offences 
following their failure to demolish 
their home after an arsonist burnt it 
down. Maria and Betty defended the 
charges and represented themselves. 
The Magistrates’ Court ordered that 
Maria be fined without conviction 
and Betty be fined with conviction. 
Maria and Betty, again without 
legal representation, tried to appeal 
this decision but the County Court 
ultimately dismissed their application.

The Supreme Court overturned 
the County Court’s decision on a 
number of grounds, including that 
the County Court had failed to 
properly take into account Maria’s 
intellectual disability. The Supreme 
Court held that under the Charter, 
the County Court judge was obliged 
to make reasonable adjustments to 
compensate for Maria’s disability and 
ensure her effective participation in 
the proceeding. In failing to do so, 
Maria’s rights to equal treatment 
before the law and to a fair hearing 
had been breached.

The Supreme Court decision enabled 
Betty and Maria to challenge the 
decision of the Magistrates’ Court to 
fine them. They did that with legal 
representation and won.
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Taking action
Individuals, lawyers, advocates and 
organisations can use the Charter in a range 
of ways to advance housing rights.

You can engage with the Victorian 
Government, the Parliament and law reform 
bodies when laws and policies are being 
developed to push for better laws and 
policies that comply with human rights. 

You can also use the Charter to advocate for 
individual clients to stop action that would 
breach their human rights. 

In some circumstances, the Charter  
can be used in legal action to stop or  
change government action that breaches 
human rights.

 
Below is a flowchart with some suggested 
steps for taking action using the Charter and 
some information on where to get legal help.

 

exAmple: 
Charter helps man with a disability 
to keep his mail private

A man with a physical disability 
lived in shared supported 
accommodation. Despite being able 
to open his own mail, workers at 
the accommodation would open his 
mail for him, purportedly to ensure 
that any invoices he received were 
paid. He objected and his advocate 
raised his privacy rights under the 
Charter. As a result, the mail policy 
was changed and the man was able 
to privately open his own mail.
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Flowchart for taking  
human rights action

step 1
identify the policy, act or decision

Identify what is being done that you 
want stopped or changed.

Identify who is being affected.

Identify who made the policy,  
act or decision – is it a Victorian 
public authority?

The Human Rights Charter applies 
to Victorian public authorities which 
include government bodies, public 
servants, local councils and some 
private companies and community 
organisations that perform functions 
for government.

step 2   
identify the restriction on  
human rights

Identify the human rights that are 
being restricted by the policy, act or 
decision.

Is the restriction for a good reason? 

If so, is it being done in the least 
restrictive way?

The Victorian Government can 
restrict human rights but only for a 
good reason and then only if done in 
the least restrictive way.

step 3
Raise the issue with the Victorian 
public authority

Gather the information you need to 
raise the issue.

Identify the change you want to  
achieve.

Raise the issue with the public 
authority.

It’s normally best to first raise the 
issue directly with the relevant public 
authority in a constructive way that 
seeks to resolve the issue.

Consider expert legal advice step 4
take further action

Consider contacting any relevant 
regulatory body

Consider escalating the complaint  
in the public authority

Consider a complaint to  
the Victorian Ombudsman
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getting help
There are a number of ways to get legal 
help about human rights issues and advice 
about options.

Victoria Legal Aid has a free legal helpline. 
Call 1300 792 387. www.legalaid.vic.gov.au

The Disability Discrimination Legal Service 
provides free legal help to people in Victoria 
about disability discrimination legal 
matters. Call 9654 8654. www.ddls.org.au 

The AED Legal Centre provides free legal 
help to people in Victoria about disability 
discrimination legal matters in the areas of 
education and employment and also assists 
with some NDIS legal issues. Call 9693 4333. 
www.aed.org.au 

The Mental Health Legal Centre provides 
free legal help to people who have 
experienced mental illness in Victoria if 
their legal problem relates to their mental 
illness. Call 1800 555 887. www.mhlc.org.au 

The Human Rights Law Centre provides 
advice to lawyers and advocates on helping 
their clients with human rights issues. Call 
8636 4450. www.hrlc.org.au
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