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By repeatedly defying UN treaty body rulings, 
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no longer be prosecuted for people smuggling 
offences which carry mandatory five-year 
sentences. 
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 OPINION 

Australia’s duplicitous approach to UN treaty bodies undermines human 
rights 
Australia’s duplicitous approach to United Nations treaty bodies is undermining human rights and 
the rule of law. 

In recent years, the Australian Government has built significant political and diplomatic capital 
with its rhetoric around respect for the United Nations and international human rights law. 

The Government’s “Human Rights Framework”, designed for a domestic audience, proclaims that 
the Government is committed to “respecting the core UN human rights treaties to which Australia 
is a party”. The Government’s UN Security Council pitch, designed for an international audience, 
markets Australia as a “principled advocate of human rights for all” and as a country which “does 
what it says”. 

If only. 

Regrettably, there is a yawning chasm between what Australia says and what Australia does 
when it comes to respecting and implementing decisions of the UN’s human rights umpires – 
independent, expert bodies such as the Human Rights Committee and the Committee against 
Torture. 

Successive Australian governments have signed and agreed to be bound by international treaties 
which give these committees the jurisdiction and authority to adjudicate human rights complaints 
against Australia. Most complaints against Australia are either rejected or determined in 
Australia’s favour. In the relatively small number of cases where Australia is found to be in breach 
of international human rights law, it is alarming that we are increasingly refusing to play by the 
rules. 

The high water mark for Australia’s cooperation with UN treaty bodies came 20 years ago, when 
a Human Rights Committee ruling paved the way for the decriminalisation of homosexuality in 
Tasmania. Another ruling led to the elimination of discrimination against same-sex couples in 
their access to veterans’ entitlements. 

In recent years the tide has receded, with Australia refusing to accept a ruling that compensation 
should be paid to young children who suffered irreparable and ongoing harm after being held for 
prolonged periods in immigration detention. We similarly refused to compensate, or even 
apologise to, an Aboriginal child with a disability who was held in solitary confinement, naked, in 
an adult prison for an extended time. 

In recent months, the tide has receded further still. 

In one case, the UN Human Rights Committee held that Australia breached the human rights of a 
permanent resident by deporting him to a country where he does not speak the language, and 
has no friends or close family. Yet instead of accepting and implementing the decision, Australia 
told the committee – the authoritative arbiter of human rights under the International Covenant on 
Civil and Political Rights – that it “respectfully disagreed” with the ruling. 

Pressed further by the committee, and in spite of evidence that the man’s physical and mental 
health has deteriorated significantly in Sweden, the Australian Government warned the 
committee in July that “further consideration of this matter would not be fruitful or constructive”. 
That’s the diplomatic equivalent of a one-finger salute. 
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Another low water mark was reached just weeks ago when the Government deported a Tamil 
asylum seeker to Sri Lanka in defiance of a UN Committee against Torture “interim measures” 
request not to do so. An “interim measures” request is the international law equivalent of an 
urgent injunction, made when a person is at risk of irreparable harm, such as torture or the death 
penalty. They are made very rarely and failure to comply is a grave violation of international law. 

Despite this, the deportation went ahead, with a spokesperson for the Department of Immigration 
and Citizenship maintaining that the committee’s urgent request contained “no new information” 
and “carried with it no obligation”. 

As leading international law expert Professor Sarah Joseph tweeted, such a position 
“demonstrates utter bad faith and even contempt towards our international obligations”. 

Vindicating the committee’s request, the asylum seeker was detained and interrogated for 16 
hours straight following his arrival in Sri Lanka, after which he “recanted” allegations of torture at 
a government-organised press conference. That he withdrew allegations of ill-treatment is hardly 
surprising. As the US State Department noted in May, it is difficult to obtain “reliable statistics” on 
human rights violations in Sri Lanka because “complainants were killed and some families feared 
reprisals if they filed complaints”. 

By becoming party to the major international treaties and their complaints mechanisms, Australia 
has accepted and is bound by the jurisdiction and authority of the UN’s expert committees. By 
refusing to play by the rules, however, Australia is not only denying justice to individual victims, 
but actively undermining the international rule of law. 

We are also damaging our claim to be a good international citizen worthy of a seat on the UN 
Security Council. For when it comes to respect for international human rights and the rule of law, 
there is a widening gap between what we do and say. 

Phil Lynch is Executive Director of the Human Rights Law Centre. 

This opinion piece was previously published on the ABC’s The Drum website. 

http://www.abc.net.au/unleashed/4190968.html�
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 NEWS IN BRIEF 

Dozens feared dead in asylum boat tragedy 
Another boat carrying asylum seekers is feared to have sunk off the coast of Indonesia, with 
approximately 144 people feared dead. The tragedy occurred only weeks after the Senate 
passed legislation to allow the offshore processing of asylum seekers who arrive by boat – 
legislation which was severely criticised by various rights groups and will cost the government an 
estimated $1.8 billion dollars over five years. The UN High Commission on Refugees has ruled 
out any role in the processing of asylum seekers on Nauru or Manus Island, saying that it is has a 
host of concerns about the plan. 

Government scraps mandatory sentences for asylum seeker boat crews 
Attorney-General Nicola Roxon has issued a directive to the Commonwealth Director of Public 
Prosecutions that will mean dozens of Indonesians who crewed boats carrying asylum seekers to 
Australia will no longer face mandatory five-year jail terms if convicted. 

Tasmania moves to embrace marriage equality 
Australia’s first law to allow for same-sex couples to marry has passed Tasmania's lower house. 
Other states are set to follow with the premier of South Australia announcing his support for 
same-sex marriage earlier in August. 

Undercover 7.30 report highlights Australian link to death squad in Papua 
A rare look inside the West Papuan independence movement has detailed recent human rights 
abuses and raised significant concerns about Australia's role in training and resourcing an 
Indonesian counter-terrorism unit accused of a spate of extrajudicial killings and torture. 
Australia's foreign minister, Bob Carr, has responded by calling on Indonesia to conduct an 
investigation into the killing of Papuan political leader Mako Tabuni. Papuan activists say 
authorities are stepping up a decades-long campaign of abuse and intimidation. 

$6.7m to help women victims of violence 
Foreign Minister Bob Carr has announced that Australia will deliver $6.7 million to support women 
in developing countries who have suffered violence or retribution like acid attacks, rape and 
physical assault. The news comes at time when Victorian domestic violence agencies themselves 
are facing a crisis as cash-strapped services struggle to cope with a surge in cases of domestic 
violence. 

Police accused of being “zealots” 
There are mounting concerns that African and Muslim communities in Australia's biggest cities 
are being targeted by over-zealous police with one community legal centre in Melbourne’s inner-
west receiving 200 complaints of police brutality. Meanwhile, an 84-year-old man with a history of 
dementia was repeatedly shot with a taser and pepper sprayed by police in NSW and police are 
being investigated by the Police Integrity Commission for the fatal shooting of mentally ill man. 

http://www.sbs.com.au/news/article/1687261/Grave-fears-for-missing-asylum-seekers-off-Java�
http://www.abc.net.au/news/2012-08-16/senate-passes-offshore-processing-bill/4203842�
http://www.abc.net.au/news/2012-08-16/senate-passes-offshore-processing-bill/4203842�
http://www.smh.com.au/opinion/political-news/human-rights-groups-unimpressed-20120813-244zh.html�
http://www.heraldsun.com.au/news/tent-cities-for-new-refugees/story-e6frf7jo-1226449752006�
http://www.heraldsun.com.au/news/tent-cities-for-new-refugees/story-e6frf7jo-1226449752006�
http://www.smh.com.au/national/un-refugee-agency-wary-of-any-role-in-islands-plan-20120824-24s2j.html�
http://www.smh.com.au/national/un-refugee-agency-wary-of-any-role-in-islands-plan-20120824-24s2j.html�
http://www.theage.com.au/opinion/political-news/mandatory-terms-dropped-for-crew-20120823-24ozz.html#ixzz24QA6EW4s�
http://www.theage.com.au/opinion/political-news/mandatory-terms-dropped-for-crew-20120823-24ozz.html#ixzz24QA6EW4s�
http://www.theaustralian.com.au/national-affairs/state-politics/same-sex-marriage-passes-first-test/story-e6frgczx-1226462005368�
http://www.theaustralian.com.au/national-affairs/tasmania-sa-to-allow-gay-marriage/story-fn59niix-1226448236343�
http://www.theaustralian.com.au/national-affairs/tasmania-sa-to-allow-gay-marriage/story-fn59niix-1226448236343�
http://www.abc.net.au/7.30/content/2012/s3577104.htm�
http://www.abc.net.au/7.30/content/2012/s3578010.htm�
http://www.abc.net.au/7.30/content/2012/s3578010.htm�
http://www.abc.net.au/7.30/content/2012/s3578011.htm�
http://www.abc.net.au/7.30/content/2012/s3578011.htm�
http://www.abc.net.au/news/2012-08-27/human-rights-abuses-in-west-papua/4225844�
http://foreignminister.gov.au/releases/2012/bc_mr_120823.html�
http://foreignminister.gov.au/releases/2012/bc_mr_120823.html�
http://www.theage.com.au/victoria/domestic-violence-services-in-crisis-20120820-24it5.html�
http://www.abc.net.au/news/2012-08-27/police-27zealots27-accused-of-targeting-africans2c-muslims/4225594?section=vic�
http://www.smh.com.au/nsw/police-tasered-mentally-ill-man-84-20120816-249il.html�
http://www.smh.com.au/nsw/police-tasered-mentally-ill-man-84-20120816-249il.html�
http://www.smh.com.au/nsw/police-falsely-portrayed-adam-salter-as-dangerous-inquiry-told-20120827-24veh.html�
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There are also accusations that three NSW police officers tried to cover up the violent bashing of 
a man arrested on the NSW north coast. 

Committee to review counter-terrorism legislation 
The federal government will hold a judicial review of counter-terrorism legislation introduced in 
2005 in the wake of the London bombings. The review will look at control orders, preventative 
detention and certain emergency stop, question and search powers held by police. The review 
coincides with the passing of new laws that will allow authorities to collect and monitor 
Australians' internet records, including their web-browsing history, social media activity and 
emails. 

UN warns of discrimination and stigmatisation under NT intervention 
UN experts on Indigenous Rights and Extreme Poverty have raised more concerns about human 
rights impacts of NT intervention. 

 

INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

Treaty body strengthening process 
In June this year the UN High Commissioner for Human Rights issued a report setting out a 
series of recommendations for strengthening the treaty body system. Those recommendations 
were based on the outcomes of a series of consultations that had been held since late 2009, 
known informally as the ‘Dublin process’. Those consultations included participation by States, 
treaty body members, NGOs, NHRIs, and others. The outcomes of each of these consultations 
can be accessed here.  

On the basis of the High Commissioner’s report, States parties, treaty bodies, and the Office of 
the High Commissioner for Human Rights (OHCHR) were to coordinate with each other to reach 
decisions on which proposals to implement and how.  

However, in February 2012, just two months prior to the High Commissioner issuing her report, 
the General Assembly launched a separate intergovernmental process on the treaty body 
strengthening. The fact that the intergovernmental process was set to start before the launch of 
the High Commissioner’s report, left the relationship between the two processes unclear. OHCHR 
held consultations with States in New York on 2 and 3 April in an effort to appease those that that 
felt states had not been sufficiently consulted in the Dublin process.  

The High Commissioner’s report was eventually released at the end of June, following which the 
co-facilitators of the intergovernmental process held consultations on 2 July 2012 and again from 
16-18 July 2012. The discussions amongst States at the General Assembly covered a range of 
issues including the idea of a comprehensive calendar, methods of work such as webcasting, 
individual communications procedures, and reprisals against defenders cooperating with the 
treaty bodies. One worrying element of the discussion was the unified front presented by a group 
of States calling themselves the cross-regional group (CRG) who had rather negative proposals. 
This group is composed of Belarus, Russia, Bolivia, China, Cuba, Iran, Nicaragua, Cuba, 
Pakistan, Syria, and Venezuela. States supportive of the independence and strengthening of the 
system were less coordinated in response.  

http://www.smh.com.au/nsw/candid-camera-tape-police-said-had-been-damaged-shows-officers-assaulting-prisoner-20120809-23x63.html�
http://www.smh.com.au/nsw/candid-camera-tape-police-said-had-been-damaged-shows-officers-assaulting-prisoner-20120809-23x63.html�
http://www.theaustralian.com.au/national-affairs/committee-to-review-counter-terrorism-legislation/story-fn59niix-1226446692182�
http://www.smh.com.au/technology/technology-news/new-law-to-control-cyber-data-20120822-24mur.html�
http://www.smh.com.au/technology/technology-news/new-law-to-control-cyber-data-20120822-24mur.html�
http://www.theaustralian.com.au/news/breaking-news/un-concerned-about-nt-intervention/story-fn3dxiwe-1226460960710�
http://www.theaustralian.com.au/news/breaking-news/un-concerned-about-nt-intervention/story-fn3dxiwe-1226460960710�
http://www2.ohchr.org/english/bodies/HRTD/docs/HCreportonTBstrengthening210612.doc�
http://www2.ohchr.org/english/bodies/HRTD/docs/HCreportonTBstrengthening210612.doc�
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A further troubling aspect of this intergovernmental process is the inadequate provision made for 
non-State stakeholders in the process. This is in stark contrast to the broad consultations 
facilitated by OHCHR in the context of the Dublin process. The initial draft of the resolution setting 
up the intergovernmental process excluded NHRIs, treaty body members, and NGOs without 
ECOSOC status entirely. The final draft included these key stakeholders but limited their 
participation sharply. The resolution requested the President of the General Assembly (PGA) to 
work out ‘separate informal’ arrangements, ‘after consultation with member States’ that would 
allow treaty bodies, NHRIs, and ‘relevant’ NGOs to provide input and expertise ‘bearing in mind 
the intergovernmental nature of the process’.  

Under this provision the two co-facilitators of the process, Iceland and Indonesia, announced on 
26 July that civil society consultations would take place on 31 July, and that NGOs from Geneva 
would also be able to take part via videolink. This gave NGOs three working days to prepare for 
the consultations. Nevertheless NGOs were ready to deliver statements when the consultations 
were called off on the eve of the consultations. These consultations have now been rescheduled 
for Tuesday 4 September at 4pm Geneva time, 10am New York time. Regrettably, participation is 
limited to NGOs physically present in New York or Geneva. No provisions have been made to 
facilitate the participation of national and regional level NGOs in the process.   

At the time of writing, it remains unclear how these consultations will feed into both the outcome 
of the intergovernmental process and the OHCHR-led process. This lack of clarity is compounded 
by the fact that no timeline has been set for concluding the intergovernmental process. At present 
the expected next step is a non-substantive report by the PGA with a ‘non-exhaustive list of 
issues for continued negotiations’, Following this, Member States of the General assembly will 
negotiate a resolution ‘rolling over’ the process to the next session of the General Assembly. 
Discussions will likely pick up again in New York in early 2013.  

Heather Collister is a Human Rights Officer with the International Service for Human Rights in 
Geneva (www.ishr.ch). 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

UN set to question Australia about its commitment to human rights  
The Australian Government’s failure to implement more than 20 recommendations from the UN 
Human Rights Committee highlights the need to make the promotion and protection of human 
rights a national priority. 

In a submission to the UN Human Rights Committee, which is preparing for a major review of 
Australia’s human rights record, the Human Rights Law Centre criticised the Australian 
Government for dragging its feet in a number of key areas of human rights concern. 

The HRLC’s Executive Director, Phil Lynch, said the prolonged, indefinite detention of asylum 
seekers, the extension of the NT Intervention, and excessive use of force by police were prime 
examples of Australia failing to comply with the International Covenant on Civil and Political 
Rights, despite being identified as problem areas during the Committee’s 2009 review of 
Australia. 

Mr Lynch also called on the government to take a more principled approach to human rights in 
the region, saying that Australia’s close cooperation with Indonesia and Sri Lanka to prevent 
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people smuggling may be compromising our preparedness to speak out on human rights abuses 
in those countries. 

“The promotion and protection of human rights should be at the core of Australian foreign policy,” 
Mr Lynch said. “Human rights concerns and safeguards should be paramount in any security, 
intelligence, and migration cooperation with Indonesia, Malaysia and Sri Lanka.” 

The HRLC was also highly critical of the Australian Government’s failure to respect and 
implement directives from key UN human rights bodies, saying it risked establishing Australia as 
a country that does not play by the rules. 

“Australia’s refusal to accept and implement decisions of the UN Human Rights Committee and 
other treaty bodies undermines international human rights and the rule of law,” said Mr Lynch. 

The Australian Government has complied with less than 10 percent of decisions in individual 
human rights cases issued by the UN’s independent, expert committees. 

“The Government’s recent rebuff of the finding that Stefan Nystrom’s deportation violated 
fundamental human rights, along with last week’s deportation of a man to Sri Lanka despite an 
urgent request by the UN Committee against Torture, highlights a very concerning trend,” Mr 
Lynch said. 

The submission also highlights other areas of human rights concern, including the need to 
reassess whether counter-terrorism laws and measures strike the right balance between freedom 
and security, the need to ensure that all places of detention are subject to monitoring and 
inspections, and the need to ensure that all police-related deaths are fully and independently 
investigated. 

Mr Lynch said the enactment of a national Human Rights Act – in line with a key obligation under 
the ICCPR that the rights and freedoms protected in the treaty be enacted into law and 
enforceable in domestic courts – would help Australia to address many deficiencies in its human 
rights record. 

“Australia is still the only modern western democracy not to have a Human Rights Act. Since the 
Committee’s last review in 2009, the Government has taken positive steps to create a new 
Human Rights Framework and establish a Parliamentary Joint Committee on Human Rights, but 
it has so far failed to enact laws so that people can enforce their rights and actually hold 
governments to account,” Mr Lynch said. 

The HRLC’s submission to the UN Human Rights Committee is available at 
http://www.hrlc.org.au/content/review-of-australias-compliance-with-the-iccpr-2012/. 

Release of the Disability Rights Now Report: Australia is failing people 
with disability 
On 29 August 2012, a coalition of leading disability, human rights and community organisations 
released the Disability Rights Now report, a comprehensive assessment of Australia’s 
compliance with the Convention on the Rights of Persons with Disabilities (CRPD). The report 
makes over 130 recommendations for Australia to embed the rights, standards and obligations 
contained in the CRPD into all aspects of Australian law, policy and practice. The UN Committee 
on the Rights of Persons with Disabilities will undertake its first ever review of Australia in late 
2013 or early 2014. 

The report has been compiled from research and consultations with people with disability and 
their representative and advocacy organisations over the past three years and represents a 

http://www.hrlc.org.au/content/review-of-australias-compliance-with-the-iccpr-2012/�
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comprehensive assessment of the lived experience of people with disability in Australia. Some of 
the key human rights issues highlighted in the report include: 

• the lack of legal protection of human rights; 

• limitations of equality and non-discrimination laws; 

• inability to live independently and be included in the community; 

• lack of protection from exploitation, violence and abuse; 

• disproportionate impacts on particular groups, such as women and children with 
disability; 

• difficulties accessing education and employment; 

• unavailability of health services and support; 

• inadequate standard of living and high rates of poverty; and 

• lack of access to justice and disproportionately high rates of contact with the criminal 
justice system. 

The Disability Rights Now report has been endorsed by 70 community organisations from around 
Australia. Further information, including a copy of the Disability Rights Now report and related 
materials, is available at http://www.disabilityrightsnow.org.au/node/15. 

Homelessness law needs major rethink, says PIAC  
The Federal Government’s draft Homelessness Bill 2012 needs a major re-think in order to have 
a positive, practical impact on people who are homeless or at risk of homelessness. 

That’s the message delivered by the Public Interest Advocacy Centre (PIAC) to the Federal 
Minister for Housing and Minister for Homelessness, Brendan O’Connor. 

“The draft Bill expressly states that the new law is intended to have no effect on legal rights or 
obligations in relation to homelessness. I have never seen a law that does this, and it would 
completely undermine the good policy that the Bill is intended to implement,” said PIAC chief 
executive, Edward Santow. 

“Because of this, the Bill will be of little or no help to the growing numbers of men, women and 
families who are in housing crisis. 

“PIAC urges the Housing Minister to revise the draft Homelessness Bill. The proposed legislation 
must at least require homelessness services to meet basic human rights standards when 
delivering assistance to people in need,” Mr Santow said. 

The Minister released the draft homelessness legislation last month and called for comments by 
3 August 2012. 

“In explaining why the Bill failed to take a rights-based approach, the Minister stated that the 
Government does not have the constitutional power to regulate housing or homelessness. 

“On the Minister’s advice, PIAC sought legal advice on this question from constitutional experts, 
Arthur Moses SC and Professor Patrick Keyzer. That advice refers to the most recent High Court 
decisions on this point, and shows that the Federal Parliament clearly has the power to pass 
effective homelessness legislation,” Mr Santow said. 

“PIAC urges the Minister to revise the draft legislation accordingly. This is an important 
opportunity to legislate for standards that ensure the human rights of homeless people are 
recognised, respected and fulfilled,” Mr Santow said. 

Source: Public Interest Advocacy Centre. 

http://www.disabilityrightsnow.org.au/node/15�
http://www.brendanoconnor.fahcsia.gov.au/node/54�
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 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

RailCorp claim unresolved: Further mediation ordered 
After three days in the Federal Magistrates Court, Graeme Innes' disability discrimination claim 
against RailCorp remains unresolved. 

Federal Magistrate Kenneth Raphael has adjourned the case until 22 November 2012, and 
ordered the matter to be further mediated by a registrar of the court. 

The Public Interest Advocacy Centre (PIAC) is representing Mr Innes, who claims RailCorp's 
failure to provide audible “next stop” announcements on trains makes it impossible for him to 
travel safely and with dignity. 

Mr Innes and other public transport passengers who are blind rely on audible train 
announcements to tell them where they are. PIAC and Mr Innes allege that RailCorp's failure to 
make these announcements breaches Federal disability discrimination law. 

“Graeme has always been keen to reach a compromise with Railcorp, and he remains willing to 
work with RailCorp to reach a practical outcome that complies with anti-discrimination law,” said 
PIAC chief executive, Edward Santow. 

Meanwhile, the difficulties Mr Innes and other blind travellers experience on CityRail continue. 

Mr Innes today lodged another complaint with the Australian Human Rights Commission after 
catching a train this morning with no audible announcements on-board. That makes more than 65 
complaints, and counting. 

Source: Public Interest Advocacy Centre. 

Loss of Tenant Advocacy Services Unfair, Possibly Discriminatory  
“People with disabilities will be badly affected by the Qld state government’s axing of the Tenant 
Advice and Advocacy Service (TAAS) program” said Mr Ken Wade of disability advocacy 
organisation Queensland Advocacy Incorporated.  

The Housing Minister Dr Bruce Flegg announced the termination in late July, and services are 
expected to cease operation from Wednesday 31 October 2012. Services all over the 
Queensland provide advocacy to people with high and complex needs, especially those in danger 
of losing their housing. 

“The Tenancy Advocacy services are especially important to the thousands of people with 
disabilities living in Brisbane’s boarding houses and hostels” said Mr Wade.    

“The Inner North and Inner South Brisbane tenancy advice services provide assistance and 
advice to many people with disabilities – people who may have an intellectual disability, cognitive 
disorders or mental health issues and who are often one step away from the streets. Without 
TAAS services people subject to summary evictions will have no help to contest them” he said. 

“This will punish many people with disabilities already denied long-term independent housing. 
Secure and safe accommodation is one of life’s basic necessities, and many people with 
disabilities are just one RTA form from the street. With so few advocacy services available 
already, this will exacerbate an already dire situation for tenants with disabilities who often need 
someone to help them with legal matters.” 
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“The TAAS services are funded by tenants themselves – from the interest on tenants’ bonds. It’s 
disappointing that the government is using executive power to axe a user-pays system.” 

Source: Queensland Advocacy Inc 

Improving prisoner and public health 
The Australian Capital Territory will become the first Australian jurisdiction to trial a needle and 
syringe program in prison – a principled, evidence-based, human rights-compliant response to a 
major public health issue.  

Research shows that prisons are a “hot bed” for blood borne virus transmission. An estimated 
30–40 percent of male prisoners and 50–70 percent of female prisoners live with Hepatitis C, with 
major transmission risks to their children, partners and friends when they leave prison.  

Together with organisations like Anex and the Australian Medical Association, the Human Rights 
Law Centre has long advocated for the introduction of prison needle and syringe programs. The 
overwhelming evidence from jurisdictions like Germany and Switzerland shows that such 
programs result in a significant decrease in syringe sharing among inmates, a major reduction in 
the spread of blood-borne viruses, and an increase in referrals to treatment programs.  

With the ACT showing the lead, the HRLC will continue to work and advocate with Anex and 
others to ensure that this crucial public health measure is implemented across Australia.  

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Sex offender registration and the right to privacy 
WBM v Chief Commissioner of Police [2012] VSCA 159 (30 July 2012) 

Summary 
In this decision, the Court of Appeal upheld a Supreme Court trial division decision that the Sex 
Offenders Registration Act 2004 (Vic) applied to a particular offender. Although the Court made 
the decision without reliance on the Charter, the Court expressed the view that the legislation was 
compatible with the right to privacy under the Victorian Charter. The decision also considered the 
definition of the section 13 right to privacy, the role of comparative international human rights 
jurisprudence under the Charter and the scope of rights protected by the common law principle of 
legality.  

Facts 

In April 2003, the appellant WBM pleaded guilty to a number of charges, including producing and 
possessing of child pornography. He was imprisoned for an aggregate period of 12 months, 
wholly suspended for two years.  

In 2004, Parliament enacted the Sex Offenders Registration Act, which relevantly imposed 
registration and reporting obligations on people who had committed offences such as those 
committed by WBM and who were under “supervision” at the time the Act came into force on 1 
October 2005. In a 2006 case, it was held that under “supervision” did not include someone 
serving a wholly suspended sentence.  

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=61076&LID=231367&O=http%3a%2f%2fwww.hrlc.org.au%2fcontent%2fneedle-and-syringe-trial-in-act-prisons-demonstrates-important-leadership-in-community-health-and-evidence-based-policy%2f�
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=61076&LID=231367&O=http%3a%2f%2fwww.hrlc.org.au%2fcontent%2fneedle-and-syringe-trial-in-act-prisons-demonstrates-important-leadership-in-community-health-and-evidence-based-policy%2f�
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=61076&LID=231368&O=http%3a%2f%2fwww.theage.com.au%2fvictoria%2fprisons-a-disease-hotbed-20120720-22fux.html�
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In response, Parliament passed an Act to amend the definition of “existing controlled registrable 
offender” to apparently include those serving suspended sentences, and made this amendment 
retrospective to 2005.  

In 2007, WBM was informed that he was a registrable sex offender.  

As the decision points out, at the time of the sentence WBM was not a registrable sex offender 
(as the scheme didn’t exist), and neither was he by the time his sentence was completed. 
However, the retrospective amendments meant that, in 2007, he apparently became a registrable 
offender.  

WBM sought a declaration that he was not a registrable offender, but that application was 
rejected. The first instance decision was previously summarised here. WBM appealed to the 
Victorian Court of Appeal.  

Decision  

The lead judgment was written by Chief Justice Warren, with whom Hansen JA agreed. Justice 
Bell wrote a concurring judgment that differs in relation to particular human rights issues.  

Lead judgment 
The Chief Justice first considers the definition of registrable offender using the natural and 
ordinary grammatical meaning of the words. She concludes that WBM was a registrable offender 
on an ordinary reading of the provision.  

She then considers the purpose and objects of the legislation, on the basis that “[o]ne may avoid 
the literal meaning of an Act if the result would have been incongruous, contrary to objects of the 
Act, capricious or irrational”. However, she concludes that the ordinary meaning is to be preferred 
in this respect as well. 

Principle of legality  
Next, the Chief Justice considers whether the principle of legality would affect the construction of 
the provision. This is the principle that the courts will assume that Parliament did not intend to 
restrict common law rights or freedoms unless such an intention is clearly shown by 
unambiguous language.  

While it is clear that the intention of the legislation is to curtail some rights, the Chief Justice 
considers whether common law rights to which the principle of legality applies are abrogated. 
Unlike in statutory human rights instruments, there is some debate about the rights protected by 
the principle of legality.  

The Chief Justice first considers whether there is a common law right to privacy, but considers 
that this has not been settled by a higher court. She then considers the argument that the Act 
abrogates the right or freedom to carry on one’s own business or trade, as the effect of 
registration is to prohibit child-related employment. She considers that if ever there was such a 
right at common law, it has been weakened by legislation such that it could not be used to cut 
down the natural or ordinary meaning of the legislation.  

Section 32 of the Charter  
The Chief Justice then considers the effect of the requirement under section 32 of the Charter to 
interpret provisions consistently with human rights, so far as it is possible to do so. Here, the 
relevant right is the prohibition of unlawful and arbitrary interference with privacy in section 13 of 
the Charter.  

http://www.hrlc.org.au/court-tribunal/supreme-court-of-victoria/wbm-v-chief-commissioner-of-police-2010-vsc-219-28-may-2010/�
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The Chief Justice holds that the Charter has no application in the present case, as it was not in 
force at the time the applicant became eligible to be added to the register or when he was 
actually added to the register.  

However, she also concludes that, even had the Charter been in force, it provides no guidance as 
to which proposed interpretation of the section should be chosen as all of the constructions 
proposed by the parties were compatible with the right to privacy.  

In reaching this conclusion, the Chief Justice considers the correct approach to the concept of 
“arbitrary” interference with privacy, without deciding the matter, and considers the role of 
comparative human rights jurisprudence (see below).  

Justice Bell’s concurring judgment 
While Justice Bell agrees with the Chief Justice’s conclusions, he takes a different approach on 
three human rights matters.  

First, he concludes that the principle of legality encompasses a broad range of rights, including 
both the right to privacy (as defined in article 17 of the ICCPR and section 13 of the Charter) and 
the right to work. In considering the right to work, he refers to the definition in the ICESCR and 
General Comment no 18 of the Committee on Economic, Social and Cultural Rights.  

Secondly, Justice Bell considers that section 32 of the Charter does have application in this case.  

Thirdly, unlike the Chief Justice, Justice Bell does reach a conclusion on the preferred approach 
to “arbitrary interference” with privacy, adopting his reasoning in Patrick’s case from the trial 
division.  

Commentary 

On one level, this is not a Charter case, as the ratio (set out in the Chief Justice’s judgment) does 
not place reliance on the Charter. However, the obiter remarks of the Chief Justice do provide 
some guidance for future Charter cases.  

Without deciding the issue, the Chief Justice indicates a preference for a broader, “human rights” 
definition of arbitrary interference with privacy. The first instance judgment of Justice Kaye in 
WBM took a very narrow and literal approach to interference with privacy, meaning interference 
that was not based on relevant identifiable criteria or capricious.  

Other decisions, including Patrick’s case, have preferred a broader interpretation of arbitrary, 
which may include unreasonable or disproportionate interferences with privacy. This approach is 
more consistent with the approach taken by the UN Human Rights Committee, European Court of 
Human Rights and British courts, and indeed almost every significant human rights jurisdiction.  

In considering this issue, the Chief Justice makes reference to comparative international and 
domestic jurisprudence, which contrasts with the approach in Justice Kaye’s judgment at first 
instance, where his Honour criticised the use of such jurisprudence.  

However, the Chief Justice notes that the relevance of international jurisprudence is “a matter of 
relevance and weight”. In this regard, she appears to refer more frequently to European, United 
Kingdom and Irish cases, rather than the human rights jurisprudence of the United Nations 
system.  

Finally, the concurring judgment of Justice Bell would appear to increase the scope for the use of 
international human rights norms, including economic, social and cultural rights, in interpreting 
legislation using the principle of legality. It remains to be seen whether other judges will follow this 
broader approach. 
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The decision is available online at: http://www.austlii.edu.au/cgi-
bin/sinodisp/au/cases/vic/VSCA/2012/159.html 

Dan Nicholson is the Associate Director of Access and Equity at Victoria Legal Aid. 

Support worker breached prohibition against cruel or degrading treatment 
by dragging man with disability across carpeted hallway 
Davies v State of Victoria [2012] VSC 343 (15 August 2012) 

Summary 

In a landmark decision, Justice Williams of the Supreme Court found that the conduct of a 
disability support worker in dragging a person with an intellectual disability across a carpeted 
hallway such as to cause a burn or abrasion constituted “cruel, inhuman or degrading treatment” 
contrary to section 10(b) of the Charter of Human Rights and Responsibilities.  

Facts 

The plaintiff, Mr Davies, was employed by the Department of Human Services as a Disability 
Development and Support Officer. On 24 September 2009, the Department terminated his 
employment on the ground of “serious misconduct” following a departmental investigation into an 
incident on 2 May 2009 involving CJ, a person with disability in his care. Mr Davies appealed 
against his dismissal. 

Justice Williams found that “Mr Davies dragged CJ, who was naked, approximately 1.5 metres 
across a carpeted hallway and in so doing, caused his injury” (namely, a large burn or abrasion 
on his buttock). The Court also found that Mr Davies “then failed to report the incident to his 
supervisor”.  

Decision 

The issue in this case was whether the State had established that Mr Davies’ behaviour during 
the incident amounted to “serious misconduct” within the meaning of s 33(1)(d) of the Public 
Administration Act 2004 (Vic).  

While “serious misconduct” is not defined under the Act, “misconduct” is defined to include 
contravention of the Code of Conduct, which, in turn, requires that public officials “respect and 
promote the human rights set out in the Charter of Human Rights and Responsibilities”. Section 
10(b) of the Charter provides that a person must not be treated or punished in a cruel, inhuman 
or degrading way. 

The Court held that Mr Davies’ treatment of CJ in dragging him naked across a carpeted hallway 
and thereby causing injury, in circumstances where there were other options available to move 
CJ, amounted to “disrespectful, cruel and degrading” treatment and violated CJ’s human rights 
under section 10(b) of the Charter. Together with breaches of the Code of Conduct, the Court 
held that this, and the failure to report the incident, constituted “serious misconduct” such as to 
justify termination of Mr Davies’ employment.  

The decision is available online at: http://www.austlii.edu.au/au/cases/vic/VSC/2012/343.html

Phil Lynch is Executive Director of the Human Rights Law Centre. 

.  

 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/2012/159.html�
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/2012/159.html�
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 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Mandatory retirement age not unconstitutional in Canada 
Air Canada Pilots Association v Kelly and Others, 2012 FCA 209 (17 July 2012) 

A full bench of Canada's Federal Court has found that mandatory age-based retirement schemes 
are not unlawful under the constitutional Charter of Rights and Freedoms, despite limiting the 
right to equality. In reaching this conclusion the Court applied earlier precedent which says that 
mandatory retirement is a justifiable limit on human rights. 

Facts 
The applicants were two former Air Canada pilots who were forced to retire aged 60 years in 
accordance with their enterprise agreement and pension plan. The pilots complained that the 
mandatory retirement scheme discriminated against them on the basis of age and breached their 
rights under the Canadian Human Rights Act (CHRA). 

The respondents, Air Canada and the Air Canada Pilots' Association, relied on the exception to 
the prohibition against age discrimination under paragraph 15(1)(c) of the CHRA, which provides 
as follows. 

(1) It is not a discriminatory practice if … (c) an individual's employment is 
terminated because that individual has reached the normal age of retirement 
for employees working in positions similar to the position of that individual; 

The pilots challenged the constitutionality of that exception. The case turned on the question of 
whether the exception fell within the test set out in section 1 of the Charter, namely whether the 
exception was “reasonable” and “demonstrably justified in a free and democratic society”. 

Decision 
Ultimately, the Court held that the Federal Court was bound to apply precedent set by the 
Canadian Supreme Court in McKinney v University of Guelph [1990] SCJ No. 122, which said 
that mandatory retirement at age 65 breached the protection against age-based discrimination, 
but was nonetheless constitutionally valid because of section 1 of the Charter.  

On that basis, the Court ordered the matter to be remitted back to the Canadian Human Rights 
Tribunal with a direction that the complaints be dismissed. 

Discussion 

This decision leaves open the prospect of the Canadian Supreme Court revisiting the laws 
surrounding mandatory retirement schemes in light of social, contextual and attitudinal changes. 
It also contains some interesting discussion about the role of collective bargaining in the context 
of balancing and limiting human rights. 

The Court was required to revisit McKinney in order to consider whether it was binding precedent 
in this case. In doing so, it compared the context in which McKinney was decided with the current 
circumstances.   

The point was made that mandatory age-based retirement schemes have long been a feature of 
the industrial landscape in Canada. In McKinney, this was seen to be an important factor in terms 
of balancing the right to non-discrimination with the rights of employers and employees to 
negotiate terms and conditions of employment.   

After close analysis of the McKinney decision, the Court said: 
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In my view, what McKinney did decide was that mandatory retirement, as an 
exception to the prohibition against discrimination on the basis of age, could be 
justified under section 1 of the Charter when it is a mutually advantageous 
arrangement between employers and employees which permits the workplace 
to be organised in a manner that accommodates the needs of both parties. 
While these types of arrangements are not limited to unionised workplaces, La 
Forest J [in McKinney] was very conscious of the significant role that collective 
bargaining plays in achieving these types of accommodations. 

The Court saw no reason to depart from these principles in the case of the Air Canada pilots. The 
Court pointed out that Air Canada had been collectively bargaining with its employees since 1945 
and its pension plans had provided for compulsory retirement since 1957. The implicit suggestion 
is that the collective bargaining process achieves, of its own accord, an appropriate balance 
between individual human rights other competing interests, meaning that courts ought to be less 
inclined to intervene in those circumstances. 

Although the Court decided that it was bound by the precedent set by McKinney, the decision 
concludes with the comment that “it may be that conditions have changed to the point where the 
Supreme Court is prepared to revisit this issue. If it is, then, obviously, nothing in this decision 
would prevent it from doing so.” 

Relevance to the Victorian Charter 

Like the Canadian Charter, the Victorian Charter also provides a right to equality (section 8) as 
well as a mechanism for balancing and limiting rights in certain circumstances (section 7).   

A number of VCAT decisions have looked at the circumstances in which the right to equality may 
be limited. To date, none has specifically considered the role that collective bargaining plays in 
balancing competing rights and interests. It remains to be seen whether similar arguments will be 
made, or will be successful, in the Victorian context. 

The decision is available online at: 
http://canlii.ca/en/ca/fca/doc/2012/2012fca209/2012fca209.html 

Emma Purdue is a lawyer at Lander & Rogers. 

Grand Chamber of the European Court outlines the scope of the right to 
freedom of expression 
Mouvement Raelien Suisse v Switzerland [2012] ECHR 1598 (13 July 2012) 

Summary  

This is a decision of the Grand Chamber of the European Court of Human Rights regarding the 
scope of the right to freedom of expression.   

It involves an allegation by the Mouvement Raelien Suisse (Association) that the refusal by the 
Swiss authorities of the request for the Association to publish its posters in the Neuchatel 
municipality breached its rights to freedom of religion and freedom of expression, as protected by 
articles 9 and 10 of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms.  

Facts  

The Association is a non-profit organisation which aims to make first contacts and establish good 
relations with extraterrestrials. It promotes cloning, geniocracy (a doctrine where power is 
entrusted only to the individuals with the highest level of intellect) and sensual meditation.   

http://canlii.ca/en/ca/fca/doc/2012/2012fca209/2012fca209.html�
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The Association had requested authorisation from the police administration in the city of 
Neuchatel in Switzerland to conduct a poster campaign using a poster which said “the message 
from extraterrestrials” and “science at last replaces religion” and referred to the Association's 
website and a French contact number. The Association's website also contained a link to the 
website of Clonaid, a company established by the Association which provides human cloning 
services. 

The police administration denied authorisation on the basis that the Raelian Movement engaged 
in activities that were contrary to the public order and immoral.   

The Association appealed this decision to the municipal council of Neuchatel, who dismissed the 
appeal on the basis that the Association could not rely on the protection of religious freedom 
because it was regarded as a dangerous sect and the interference with the freedom of 
expression was based on article 19 of the Administrative Regulations for the City of Neuchatel 
which aimed to protect the public interest. It stated that this interference was proportionate as the 
organisation advocated human cloning, geniocracy and sensual meditation, which were against 
the public interest and could encourage criminal activity.   

The Association then brought appeals to the Neuchatel Land Management Directorate, followed 
by the Administrative Court and the Federal Court. Each of these appeals was dismissed on 
similar grounds. 

The original decision and each of the appeals assessed the application on the basis of the 
content on the Association's website as well as the content of the poster in question. 

On application to the Chamber of the European Court of Human Rights, the Government claimed 
that the application should be declared inadmissible as manifestly ill-founded, because the 
complaint had been examined in substance by national bodies in proceedings that met all 
conditions of fairness and were not arbitrary. This position was rejected by the Chamber. 

The Chamber found that the prohibition of the posters did constitute an interference with the 
Association's freedom of expression, but that the interference was prescribed by law and pursued 
the legitimate aims of prevention of crime, protection of health and morals and protection of the 
rights of others. The Chamber held that it was within the authorities' rights to prohibit the poster in 
the regulation of the use of public space and that there was not a violation of article 10 of the 
Convention. 

The Association then appealed to the Grand Chamber of the European Court of Human Rights.  

Legislative Framework 
The right to freedom of religion is protected under article 9 of the Convention, which reads as 
follows: 

1. Everyone has the right to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief and freedom, either 
alone or in community with others and in public or private, to manifest his 
religion or belief, in worship, teaching, practice and observance. 

2. Freedom to manifest one’s religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society 
in the interests of public safety, for the protection of public order, health or 
morals, or for the protection of the rights and freedoms of others. 

The right to freedom of expression is protected under article 10 of the Convention, which reads 
as follows: 
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1. Everyone has the right to freedom of expression. This right shall include 
freedom to hold opinions and to receive and impart information and ideas 
without interference by public authority and regardless of frontiers. ... 

2. The exercise of these freedoms, since it carries with it duties and 
responsibilities, may be subject to such formalities, conditions, restrictions or 
penalties as are prescribed by law and are necessary in a democratic society, 
in the interests of national security, territorial integrity or public safety, for the 
prevention of disorder or crime, for the protection of health or morals, for the 
protection of the reputation or rights of others, for preventing the disclosure of 
information received in confidence, or for maintaining the authority and 
impartiality of the judiciary. 

Article 119 of the Swiss Federal Constitution of 18 April 1999 provides protection against the 
misuse of reproductive medicine and gene technology, and bans cloning.   

The Administrative Regulations regulate the installation of billboards and advertising panels in 
public areas. The police may prohibit posters if they are unlawful or immoral, pursuant to article 
19 of the Administrative Regulations. 

The Additional Protocol to the Convention for the Protection of Human Rights and Dignity of 
Human Beings with regard to the Application of Biology and Medicine prohibits human cloning. 

Decision 

The Grand Chamber: 

• dismissed unanimously the Government's claim that the application should be declared 
inadmissible as manifestly ill-founded; 

• held by 9–8 majority that there was no violation of article 10 of the Convention; and  

• held unanimously that it was not required to examine the complaint under article 9 of the 
Convention. 

It was accepted that the ban constituted an interference with the Association's right to freedom of 
speech under article 10 of the Convention. The key issue for the Grand Chamber was to consider 
whether or not this interference was justified under paragraph 2 of article 10.  

The majority of the Grand Chamber: 

• noted that to be justified, the interference must be prescribed by law, have one or more 
legitimate aims and be necessary in a democratic society; 

• accepted that the restriction in this case pursued the legitimate aims of preventing crime, 
protecting health or morals and protecting the rights of others; 

• found that the restriction was appropriate, given the regulations governing the 
publication of posters in public areas; 

• found that the intention of the poster was to direct people's attention to the Association's 
website, so the Grand Chamber needed to look at the website itself rather than just the 
content of the poster;  

• found that the combination of issues promoted on the website justified the prohibition of 
the posters in order to protect health and morals, protect the rights of others and prevent 
crime; and 

• concluded that the Government did not overstep its discretion and the reasons given to 
justify its decision were relevant and sufficient and met a pressing social need.   
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As such, the Grand Chamber did not consider it appropriate to substitute its own assessment for 
that of the Federal Court. It therefore held that there was no violation of Article 10 of the 
Convention. 

Relevance to the Victorian Charter  

This case provides some guidance to Victorian courts in interpreting the right to freedom of 
expression under section 15 of the Victorian Charter of Human Rights and Responsibilities Act 
2006, which is similar to the provision in the Convention. This case indicates that the right to 
freedom of expression can be limited in circumstances where the limitation is considered 
necessary in the public interest. 

The Victorian Charter, at section 7(1), also contains a similar provision to the Convention, 
requiring that human rights only be subject to limitations by laws to the extent these limitations 
can be “demonstrably justified in a free and democratic society”. As such, a restriction such as 
the one imposed in the current case may also be permitted under Victorian law. 

It is relevant to note that under the Victorian Charter, the Association would not itself be entitled 
to human rights as section 6(1) of the Victorian Charter states that only natural persons, and not 
corporations, have human rights. However, an individual member of the Association would have 
their human rights protected by the Victorian Charter, so could argue an infringement of their right 
to freedom of expression in a similar way to the Association. 

The decision is available online at: http://www.bailii.org/eu/cases/ECHR/2012/1598.html 

Amanda Lister is a lawyer at Maddocks. 

Risk of persecution where no political beliefs are held 
RT (Zimbabwe) & Ors (Respondents) v Secretary of State for the Home Department  

(Appellant); KM (Zimbabwe) (FC) (Appellant) v Secretary of State for the Home Department 
(Respondent) [2012] UKSC 38 (25 July 2012) 

Summary 

The Supreme Court of the United Kingdom considered whether an individual who has no political 
views, and therefore does not support the persecutory regime in his or her home country, is 
entitled to a claim for asylum where the alternative is to lie and feign loyalty to that regime in 
order to avoid persecution. 

The Court found in the affirmative. It applied what is known as the HJ (Iran) principle (HJ (Iran) 
and HT (Cameroon) v Secretary of State for the Home Department [2010] UKSC 31), pursuant to 
which a gay man was found to be entitled to live freely and openly in accordance with his sexual 
identity. In that case, the Court held that it was no answer to the claim for asylum that he would 
conceal his sexual identity in order to avoid the persecution that would follow if he did not do so. 

Facts 

This case concerned two appeals regarding claims for asylum made by individuals on the 
grounds that they had a well-founded fear of persecution in Zimbabwe for not holding political 
beliefs. The Supreme Court heard these appeals together. 

The first appeal was an appeal brought by the Secretary of State against a decision of the Court 
of Appeal to allow claims for asylum in the United Kingdom by RT, SM and AM. Their claims for 
asylum had been refused by the Secretary of State and dismissed by the Asylum & Immigration 
Tribunal on appeal. However, the Court of Appeal had allowed their further appeals on the basis 

http://www.bailii.org/eu/cases/ECHR/2012/1598.html�
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that the HJ (Iran) principle covered circumstances where an individual is forced to lie about their 
absence of political beliefs, solely in order to avoid persecution.   

The second appeal concerned KM. His claim had been refused by the Tribunal, which had found 
that he had not established an adequate factual basis to support his claim that he would be at 
real risk of finding himself in a position where he would be unable to demonstrate loyalty to the 
regime.   

The Supreme Court adopted the country guidance provided in RN (Zimbabwe CG) [2008] UKAIT 
00083 (RN) for Zimbabwe. The Court in that case had found that there was a campaign of 
persecution across the country undertaken, not by organised State forces, but by a loose 
collection of undisciplined militias who have delivered a brutal wave of violence across whole 
communities thought to bear responsibility for the “wrong” outcome of the March 2008 election. 
Rather than targeting specifically those who chose to involve themselves with the MDC, those at 
risk are anyone who cannot demonstrate positive support for Zanu-PF or alignment with the 
regime.   

Decision 
The Supreme Court unanimously dismissed the Home Secretary’s appeals in the cases of RT, 
SM and AM, and allowed KM’s appeal. The Supreme Court applied the HJ (Iran) principle and 
found that applicants who claim asylum can rely on the grounds of a well-founded fear of 
persecution for reason of lack of political belief. The right to freedom of thought, opinion and 
expression protects non-believers as well as believers and extends to the freedom not to hold 
and not to have to express opinions. 

The HJ (Iran) principle 
The Supreme Court found that the HJ (Iran) principle applied to applicants who claim asylum on 
the grounds of a fear of persecution due to lack of political belief regardless of how important their 
lack of political belief is to them. The Court accepted Counsel for the UNHCR's analysis of the 
five principle reasons for the Court's conclusion in HJ (Iran): 

• Treatment of those who lived openly as homosexuals in Iran and Cameroon constituted 
persecution. 

• Sexual orientation was a protected characteristic within the category of membership of 
"a particular social group". 

• The underlying rationale of the Refugee Convention was that "people should be able to 
live freely, without fearing that they may suffer harm of the requisite intensity or duration 
because they are, say, black, or the descendants of some former dictator, or gay". 

• The necessary modification in order to avoid persecution (carrying on any homosexual 
relationships "discreetly") ran contrary to this underlying rationale. It involved 
surrendering the person's right to live freely and openly in society as who they are, in 
terms of the protected characteristic, which was the Convention's basic underlying 
rationale. 

• The modification was a response to the feared persecution "because of these dangers 
of living openly". There was a difference between a case where the individual would live 
"discreetly" because of "social pressures" and the situation where he would behave 
"discreetly" in order to avoid persecution because he is gay. Only the latter would be 
entitled to refugee protection, assuming, of course, that he would suffer persecution if he 
were to live openly as a homosexual. 

Risk of persecution on the grounds of imputed political belief 
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The Supreme Court then considered whether there was a real and substantial risk that the 
political neutrality of the claimants would be discovered by the militia gangs manning the road 
blocks even if the claimants were to dissemble and say that they support the regime. The two 
questions to be considered by the Supreme Court were:  

• whether the HJ (Iran) principle could apply to individuals who have no political belief; 
and  

• whether such a person would face a risk of persecution on the grounds of imputed 
political belief. 

The Court found that it was “difficult to see how an asylum claim advanced on the basis of 
imputed political opinion could be rejected, unless the judge was able to find that the claimant 
would return to a milieu where political loyalty would be assumed”.   

Can the HJ (Iran) principle apply to individuals who have no political belief? 
The Supreme Court referred to the country guidance for Zimbabwe provided by RN and found 
that it is only if an applicant returns to a milieu where loyalty to the regime is assumed that his 
claim is likely to fail at this first hurdle. Milieu where loyalty to the regime is likely to be assumed 
(according to RN) would be affluent, low density urban areas or suburbs, and higher risk areas 
were identified to be in “rural areas”, “urban districts” and “across the country”. 

Will such a person face a risk of persecution on the grounds of imputed political belief? 
The Court found that it was difficult to see how a judge could provide confident answers to 
questions of “how effective a liar the applicant would be when asserting loyalty to the regime; how 
credulous the interrogators would be in the face of such lies; whether the interrogators might ask 
the applicant to produce a Zanu-PF card or sing the latest Zanu-PF campaign songs and whether 
the applicant would be able to produce a card and sing the songs”. The Court found that an 
immigration judge would almost certainly have to conclude that there would be a real and 
substantial risk that, if a politically neutral claimant were untruthfully to assert loyalty to the 
regime, his political neutrality would be discovered. 

Relevance to the Victorian Charter 
The power to make laws with respect to claims for refugee status is a Commonwealth power, 
which is not governed by the Victorian Charter of Human Rights and Responsibilities Act 2006. A 
case concerning a claim for refugee status would, therefore, not engage the Charter.   

However, judgments of international courts may be considered in interpreting a statutory 
provision under section 32 of the Charter. This case may therefore provide guidance for the 
interpretation of sections 14 (right to freedom of thought, conscience, religion and belief) and 
section 15 (the right to hold an opinion without interference) of the Charter. 

The decision can be found online at: http://www.supremecourt.gov.uk/decided-
cases/docs/UKSC_2011_0011_Judgment.pdf 

Suzy Muller is a Lawyer at Allens. 

Disability hate crimes and the State’s responsibility to protect the 
vulnerable 
Ðordević v Croatia [2012] ECHR 1640 (24 July 2012) 

Summary 
The European Court of Human Rights considered an application against the Republic of Croatia 
lodged by the first applicant, a physically and mentally disabled Croatian national, and the second 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 21 

 

 

 

 

 

 

 

 

 

 

applicant, his mother and full-time carer. The Court found that there had been a violation of 
articles 3, 8 and 13 of the Convention for the Protection of Human Rights and Fundamental 
Freedoms in respect of both the first and second applicants through the Croatian authorities’ 
failure to take all reasonable measures to prevent the ongoing abuse of the first applicant by a 
group of schoolchildren. 

Facts 

The first applicant lived together with his mother in Zagreb. Beginning in July 2008, he had been 
harassed repeatedly by a group of schoolchildren from a nearby primary school.   

The children shouted obscenities at the first applicant and wrote insulting messages on the 
pavement outside his home. Some of these alluded to his Serbian background. On one occasion 
he was pushed into an iron fence and spent time in hospital. At other times the children threw 
objects at the applicants’ flat and vandalized the balcony.   

The second applicant repeatedly attempted to bring the harassment of her son to the attention of 
police. On each occasion that the police encountered the children they simply told them to go 
home. None of the children’s identities were ever verified and no questioning of them was ever 
undertaken. The second applicant reported the schoolchildren to social services, to the 
Ombudswoman for Persons with Disabilities and to the school authorities. No concrete action to 
stop the children’s behaviour was ever taken. This was generally attributed to the children’s 
status as minors and thus their parents’ responsibility. The harassment continued, relatively 
unabated, for about four years. 

Having exhausted all domestic remedies, the second applicant brought an application against the 
Republic of Croatia before the European Court of Human Rights. She argued that by failing to 
prevent the harassment and abuse of both her son and herself, the Croatian authorities had 
violated their rights under articles 3 (prohibition of inhuman and degrading treatment), 8 (right to 
private life), 13 (right to an effective remedy) and 14 (prohibition of discrimination) of the 
Convention. The claim under article 14 was dismissed outright. 

Decision 

Much of the case turned upon the applicability of articles 3 and 8. Article 3 provides that “no one 
shall be subjected to torture or to inhuman or degrading treatment or punishment”. The Court 
noted that for conduct to fall within the scope of this Article it must attain a “minimum level of 
severity’. “Inhuman” treatment included that which “caused either actual bodily injury or intense 
physical and mental suffering”. “Degrading” treatment aroused in its victims “feelings of fear, 
anguish and inferiority capable of humiliating and debasing them and possibly breaking their 
physical or moral resistance”. The Court held that the harassment of the first applicant had been 
sufficiently serious to enliven Article 3.  

Article 8 provides that “everyone has the right to respect for his private life”. There “shall be no 
interference by a public authority with the exercise of this right” other than where this is necessary 
“in a democratic society”. For the Court, this imparts a positive obligation upon the State. It held 
that the level of disruption caused to the second applicant’s private life as a result of the ongoing 
harassment of her son engaged article 8. 

The Court then considered the merits of the applicants’ claims under these articles. Article 3 was 
to be cast “in absolute terms” and it required the State to take active measures to protect the 
individuals within its jurisdiction in a way that nonetheless did not “impose an impossible or 
disproportionate burden” upon the authorities. The Court considered that the incidents of 
harassment, viewed as a whole in light of their ongoing nature, were ‘incompatible’ with the 
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requirements of article 3. Given that the authorities were at all times aware of the children’s 
behaviour, had they taken sufficient steps to prevent further harassment of the first applicant? 
The Court held that they had not. Although the police had attended on several occasions, this 
was not followed by any concrete action. No policy decisions were adopted, no monitoring 
mechanisms were put in place and there was no intervention by social services and no offer of 
counselling provided to the first applicant. Overall, there was “no relevant action of a general 
nature to combat the underlying problem”. Accordingly, the Croatian authorities had failed in their 
duties to both the first applicant in respect of article 3 and the second applicant in respect of 
article 8. 

The Court discussed the rising trend of what it termed “disability hate crimes”. This was raised at 
trial by the European Disability Forum as a third party. The Court noted the submissions of that 
body that “the response of the authorities to that phenomenon should shift from reactive to 
proactive and be aimed at protecting persons with disabilities from all acts of violence”. 

Relevance to the Victorian Charter 

Section 10 of the Victorian Charter of Human Rights and Responsibilities mirrors article 3 of the 
Convention. Other clauses of the Charter might have been equally applicable to the applicants’ 
case, for example, section 12, given that the first applicant’s freedom of movement was restricted 
due to the harassment he encountered each time he ventured from his flat. So much was 
admitted by the school authorities, who suggested that the harassment would cease if the first 
applicant would simply remain at home.   

Section 13 provides that a person has the right not to have his or her privacy unlawfully or 
arbitrarily interfered with. Whether the scope of the Charter extends so far as to “secure respect 
for private life even in the sphere of the relations of individuals themselves”, as does the 
Convention  is questionable. However, given that the children’s conduct constituted a civil offence 
(and potentially a criminal one, notwithstanding their age) a similar result may well be observed 
locally as section 38(1) makes it unlawful for a public authority to act in a manner incompatible 
with these rights. 

The decision is available online at: http://www.bailii.org/eu/cases/ECHR/2012/1640.html 

Ingrid Weinberg, Law Graduate, King & Wood Mallesons Human Rights Law Group 

Allegations of torture must be fully and effectively investigated 
Sodupe v Spain, UN Doc CAT/C/48/D/453/2011 (28 June 2012) 

Summary 
The UN Committee Against Torture has found that Spain had failed to ensure that its courts 
proceeded to a prompt and impartial investigation, where there is reasonable ground to believe 
that an act of torture has been committed in its jurisdiction, in violation of article 12 of the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. 
However, the Committee found no violation of articles 14 and 15 of the Convention. 

Facts 
Background 
On 24 October 2002, the complainant was arrested by Spanish police on charges connected with 
sabotage and damage to public property. It was determined that the charges fell within the scope 
of Spanish anti-terrorism laws and that therefore the complainant should be held incommunicado, 

http://www.bailii.org/eu/cases/ECHR/2012/1640.html�
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which would deprive him of contact with family members, a lawyer and a doctor trusted by the 
detainee. 

The complainant was held incommunicado in detention at the police station for three days.  
During that time he alleges to have been subjected to torture and ill-treatment, which included 
being forced to stand in uncomfortable positions, being beaten even when he fainted, being 
deprived of sleep, food and water except when forced to drink, and being subjected to death 
threats and threats to harm his family. As a result of the alleged torture, the complainant made 
self-incriminating statements whereby he confessed to being guilty of association with and 
membership in a terrorist organisation in connection with the murder of a Spanish High Court 
judge. 

On 29 January 2003, the complainant lodged a complaint of torture and ill-treatment which was 
examined by the Second Examining Magistrate's Court of Vitoria-Gasteiz. The Court ordered a 
stay of proceedings based on forensic medical reports which did not support the complainant's 
allegations. The Provincial High Court of Álava also dismissed the complainant's appeal on 30 
March 2004 based on the same medical reports. The complainant had requested further 
evidence to be taken in both Courts, but those requests were turned down. In proceedings before 
the National High Court in November 2005, the complainant again alleged that he had 
incriminated himself as a result of torture and ill-treatment. However, that Court (and also the 
Supreme Court on the complainant's application for cassation on 4 December 2006) did not take 
any measures to investigate the complainant's allegations. On 12 December 2005, the 
complainant was found guilty of terrorist murder and was sentenced to 26 years in prison.   

Claims made under the Convention 
The complainant alleged that Spain: 

• violated article 12 of the Convention because the Spanish courts did not carry out a 
prompt and impartial investigation of his claim to being subjected to torture and ill-
treatment by the Spanish police. Despite his repeated requests for evidence other than 
forensic medical reports to be made available to the courts, his complaint was dismissed 
by the courts without other evidence being admitted or further investigation; 

• violated article 14 of the Convention because, as a result of the courts' failure to enquire 
as to his allegations of torture and ill-treatment, Spain failed to redress the wrong he had 
suffered as a victim of torture and to take steps to ensure that such acts did not happen 
again; and 

• violated article 15 of the Convention because the trial leading to his conviction was 
unfair in the sense that his self-incriminating statements, which were obtained under 
torture, were used as proof leading to his conviction. 

Decision 

The Committee found that the complainant had exhausted all available domestic remedies and 
therefore his communication to the Committee was admissible. The complainant had informed 
the courts during criminal proceedings that he had been tortured, and torture is an offence that 
must be prosecuted ex officio under article 12 of the Convention. 

Turning to the complainant's substantive allegations, the Committee identified various facts in the 
complainant's court history which evidenced a failure by the courts to investigate the 
complainant's allegations in accordance with article 12. These include court decisions being 
based solely on evidence from the complainant's forensic medical reports and the courts' 
rejection of the complainant's requests for other evidence to be taken. According to the 
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Committee, there was nothing to justify the courts' failure to take account of evidence aside from 
the forensic medical reports. It held that whilst such reports are important in determining whether 
acts of torture had occurred, they are often insufficient and should be compared with other 
sources of information. 

The Committee found that these facts revealed a violation of article 12 of the Convention.  
Pursuant to article 12, the Committee considered that Spain is under an obligation to provide the 
complainant with an effective remedy for its violation, including a full and thorough investigation of 
his claims, as well as an obligation to prevent similar violations in the future. 

The Committee did not find that Spain had violated article 15 of the Convention. The Committee 
concluded that substantial weight had been attributed to the complainant's self-incriminating 
statement in the proceedings against him in the National High Court and the Supreme Court. 
However, the complainant did not provide enough information to permit it to conclude that his 
self-incriminating statement was “in all probability” made as a result of torture. For the same 
reason, the Committee also found that there was no violation of article 14 of the Convention. 

Relevance to the Victorian Charter 
There is no directly equivalent provision in the Victorian Charter to articles 12, 14 or 15 of the 
Convention concerning any judicial procedures which must flow from an allegation of torture. The 
Charter contains the following provisions which may apply should similar allegations arise in 
Victoria: 

• section 10 provides a broad prohibition on torture and cruel, inhuman or degrading 
treatment; 

• section 22 protects the right to humane and dignified treatment of persons who are 
deprived of their liberty; 

• section 25 presumes a person to be innocent until proven guilty in criminal proceedings; 
and 

• section 24 provides a person with a right to a fair hearing. 

It is important to note, however, that unlike the Convention provisions, the obligations imposed on 
public authorities by the Charter do not apply to courts and tribunals unless they are acting in an 
administrative capacity. It may be, therefore, that this decision is of limited relevance to the 
interpretation of the Charter provisions, except to the extent that it applies to non-judicial bodies.  

The decision is available online at: http://daccess-ods.un.org/TMP/4456746.87623978.html  

Andrew Liu is a Law Graduate at Allens 

No extradition to death penalty 
Minister of Home Affairs and Others v Tsebe and Others [2012] ZACC 16 (27 July 2012) 

Summary 
A majority of the Constitutional Court of South Africa has refused to extradite two people to 
Botswana on the basis that the South African Government cannot surrender a person to a 
country where he or she faces the death penalty without first seeking an assurance that the death 
penalty would not be imposed. Aptly summarised by Yacoob ADCJ, “this judgment leaves the 
government in no doubt that deportation, extradition or any form of removal under these 
circumstances is wholly unacceptable”. 
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Facts 
The primary case was a consolidated hearing concerning two applications where the applicants 
had, independently of one another, fled to South Africa after being accused of murdering their 
respective partners in the Republic of Botswana. Botswana issued warrants for each applicant’s 
arrest and requested the extradition of the applicants back to Botswana after South African police 
arrested the applicants. The Penal Code of Botswana imposes a mandatory death sentence on 
those convicted of murder in Botswana, unless there are “extenuating circumstances”. 

In relation to the first applicant, the Minister of Justice and Constitutional Development  wrote to 
his counterpart in Botswana to inform him that South Africa would not extradite the applicant 
unless Botswana gave South Africa a written assurance that, if convicted of murder, the death 
penalty would not be imposed or, if imposed, it would not be executed. Botswana refused to 
provide such an assurance and the Justice Minister issued an order prohibiting the surrender of 
the first applicant to Botswana. This was in accordance with a South African Constitutional Court 
decision (Mohamed and Another v President of the RSA and Others [2001] ZACC 18), which held 
that “the South African Government has no power to extradite or deport or in any way remove 
from South Africa to a retentionist State any person who, to its knowledge, if deported or 
extradited to such a State, will face the real risk of the imposition and execution of the death 
penalty.”  

Despite the order, the Department of Home Affairs subsequently transferred the first applicant to 
a holding facility pending deportation to Botswana on the basis that he was an illegal foreigner 
and was required to be deported.   

The situation of the second applicant was slightly different in that the Director of Public 
Prosecutions in Botswana withdrew the criminal case against the second applicant after being 
informed that the Justice Minister would not order the extradition of the second applicant without 
the relevant assurance from Botswana in light of the non-extradition order in the first applicant’s 
case. Nevertheless it appears that the Court accepted that there was still a risk that the second 
applicant would face the death penalty if deported or extradited back to Botswana. The 
Department of Home Affairs sought to deport the second applicant. 

Relevant law 

There are a number of relevant provisions in the South African Constitution that acknowledge and 
aim to respect human dignity, freedom and security (see sections 7(1), 7(2), 10, 11 and 12). In 
particular the South African courts relied on section 7(2), which provides that the State must 
respect, protect, promote and fulfil the rights contained within the Bill of Rights. 

South Africa and Botswana also concluded an Extradition Treaty which gives either country the 
right to refuse extradition where the person is wanted for a crime punishable by death. 

Additionally, the Extradition Act enables the Justice Minister to order that a person should not be 
surrendered to another State if the offences of the accused “are trivial or if surrender is not 
required in the interests of justice or if, for any other reasons and having regard to all the 
circumstances of the case, it would be unjust, unreasonable or if the punishment is too severe” 
(section 11(b)(iii)). 

Finally, there is also a South African Development Community Extradition Treaty to which 
Botswana is a party which also allows a State to refuse extradition “if the offence for which 
extradition is requested carries a death penalty under the law of the Requesting State, unless that 
State gives such assurance, as the Requested State considers sufficient that the death penalty 
will not be imposed or, if imposed, will not be carried out”. 
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The Treaty also requires the requesting State (in this case South Africa) to take steps to have the 
accused person tried within its own courts where requested. However, it was accepted that South 
Africa did not have relevant legislation in place to enable South African Courts to try an accused 
in these circumstances.  

The decision of the High Court at first instance 
The High Court determined that the Government had no power to extradite or deport the 
applicants to face their respective murder charges because Botswana had refused to give the 
relevant assurances. The High Court considered the earlier case of Mohamed and Another v 
President of the RSA and Others (see above) and concluded that it was bound by that decision. 
The High Court also determined that there was no basis on which the present case could be 
distinguished. As a consequence, the High Court held that extradition or deportation in these 
circumstances would be in breach of constitutional obligations under section 7(2) of the South 
African Constitution.  

On Appeal – the decision of the Constitutional Court of South Africa 

The Constitutional Court of South Africa unanimously upheld the decision of the High Court. 
Whilst one Justice refused to give leave to appeal at all, the other Justices allowed the appeal but 
upheld the decision of the High Court. Their reasoning was as follows: 

• the principle taken from Mohamed is one that many progressive societies in the world 
adopt; 

• the present facts cannot be distinguished from the case of Mohamed. It is irrelevant 
whether the accused has a chance of going free. It is also clear that the obligation of the 
Government to secure the relevant assurance does not depend on whether removal is 
by extradition or deportation; 

• there are no exceptions to the right to life, the right to human dignity and the right not to 
be subjected to treatment or punishment that is cruel, inhumane or degrading; 

• there is no interference with the prosecutorial independence of the prosecuting authority 
of Botswana because the South African government is not requesting an assurance that 
the death penalty will not be asked for by the prosecutorial authorities. Rather, the South 
African Government is asking for an assurance that the death penalty will not be 
executed if imposed; 

• whilst a political resolution between South Africa and Botswana through the Organ of 
Politics, Defence and Security under the South African Development Communities is 
desirable, the disputes raised by the applicants are disputes that can be resolved by the 
application of law and the applicants have a right under the Constitution to have the 
dispute resolved. Furthermore, a ruling by the court does not prevent the Executive from 
pursuing a political solution; 

• whilst the Government is obligated to protect the population, the obligation simply 
requires the Government to put in place reasonable measures to discharge that 
obligation. This does not include extraditing the applicants back to Botswana where 
there is a high risk of death; 

• concern relating to the perception of South Africa as a safe haven does not override the 
need to respect, protect, promote and fulfil human rights, observe the Constitution and 
deepen the values upon which South Africa has chosen to create their new society; 
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• the human rights provisions of the South African Constitution are not reserved only for 
citizens of South Africa. Every foreigner who enters the country, whether legally or 
illegally, will enjoy those rights; and 

• there is no doubt that, if the first applicant was deported or extradited, he would face a 
real risk of the imposition of the death penalty if found guilty. The alleged killing was 
brutal, in this case there were no extenuating circumstances such that the death penalty 
would be mandatory and once the death penalty is imposed, there will be nothing that 
South Africa can do to prevent Botswana from executing the death penalty. 

Commentary 
It is suggested that a similar finding would be made under Australian law. Under section 22 of the 
Extradition Act 1988 (Cth), a person must not be extradited if the death penalty will be imposed 
and it has been held that a real risk of the death penalty being imposed is sufficient to prohibit 
Australian officials from extraditing or deporting a person back to that country (see for example 
Kwok v Australia, CCPR/C/97/D/1442/2005 (23 November 2009)). Furthermore, since February 
2011, the Migration Act 1958 (Cth) has also extended visa protection to people who are not 
refugees but who would be exposed to the death penalty or other arbitrary deprivation of life. 

On the other hand, the Mutual Assistance in Criminal Matters Act 1987 (Cth) does not expressly 
prohibit Australia from providing mutual assistance to another country where there is a real risk of 
the death penalty being imposed. This is something that the Human Rights Law Centre has 
sought to change in order to ensure that Australian officials are not complicit in serious breaches 
of human rights (see the Centre’s submission on the Extradition and Mutual Assistance in 
Criminal Matters Legislation Amendment Bill 2011 (March 2011)).  

This decision is available at: http://www.constitutionalcourt.org.za/site/tsebe.htm 

Megan Evetts, Law Graduate, King & Wood Mallesons Human Rights Law Group 

 

 HRLC POLICY WORK AND CASE WORK 

Parliamentary Joint Committee on Human Rights should urgently review 
offshore processing law  
The Human Rights Law Centre has called on the Parliamentary Joint Committee on Human 
Rights to conduct an urgent inquiry into Australia’s new offshore processing laws. 

The Regional Processing Act, which provides for asylum seekers arriving by boat in Australia, 
including unaccompanied children, to be taken to a third country for processing, raises serious 
issues as to Australia’s compliance with international human rights treaties. 

“A Parliamentary Joint Committee inquiry could play a constructive role in identifying the human 
rights risks associated with the Regional Processing Act and contribute to ensuring that such 
risks are monitored and mitigated,” said Phil Lynch of the Human Rights Law Centre. “It could 
also make recommendations as to the human rights safeguards and protections to be included in 
any amendments to the Act or further legislation designed to give effect to the recommendations 
of the Expert Panel on Asylum Seekers.” 

The Bill for the Regional Processing Act was not accompanied by a Statement of Compatibility 
under section 8 of the Human Rights (Parliamentary Scrutiny) Act. 

http://www.constitutionalcourt.org.za/site/tsebe.htm�
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“In our view, the failure to produce a Statement of Compatibility was based on an unduly narrow 
interpretation of the Human Rights (Parliamentary Scrutiny) Act and undermined the purpose of 
that Act to promote and protect human rights by ensuring that they are properly considered in the 
development and enactment of law,” said Mr Lynch. 

In a letter to the Committee Chair, Harry Jenkins MP, the HRLC said that, putting to one side the 
threshold issue as to whether a system of offshore processing for boat arrivals can ever be 
compatible with human rights, the Regional Processing Act breaches Australia’s international 
human rights obligations in at least the following ways: 

• It enables the government of the day to designate any country as a regional processing 
country, regardless of the human rights protections afforded in that country either under 
international or domestic law. This is likely to give rise to violations of Australia’s non-
refoulement obligations under the Refugee Convention, the International Covenant on 
Civil and Political Rights and the Convention against Torture, all of which have been 
ratified by Australia. 

• The Act provides for the removal of unaccompanied children to a regional processing 
country for a range of reasons considered to be in the ‘national interest’, contrary to the 
general obligation under the Convention on the Rights of the Child to ensure that the 
best interests of the child are given primary consideration and the specific obligation to 
ensure that asylum seeker children receive all necessary human rights protections and 
humanitarian assistance. 

• The Act provides that the rules of natural justice do not apply to a range of Ministerial 
decisions, including decisions as to which countries should be designated as regional 
processing countries, whether an asylum seeker should be sent offshore, and which 
regional processing country an asylum seeker should be sent to. This directly breaches 
Australia’s obligations under the ICCPR to ensure that, in the determination of rights and 
obligations, a person must have access to the courts and is entitled to a full and fair 
hearing. 

• The Act does not provide for any time limit on detention or for any review of detention, in 
breach of the right to freedom from arbitrary detention under article 9 of the ICCPR. In 
accordance with the Government’s so-called ‘no advantage’ policy, this means that 
people are likely to be detained for periods of 5 years and more without any review or 
remedy. 

• Based on evidence and past experience, it is highly likely that such prolonged, indefinite 
detention in remote locations will result in serious physical and mental harm, in breach 
of Australia’s obligations under the ICCPR, the Convention on the Rights of the Child 
and the International Covenant on Economic, Social and Cultural Rights. 

“It is notable and deeply concerning that while the Government and Opposition have 
expeditiously enshrined most of the Expert Panel’s deterrent or punitive recommendations in law, 
they have so far failed to enshrine a single one of the safeguards or protections recommended by 
the Panel in law,” concluded Mr Lynch. 

In addition to requesting an urgent parliamentary inquiry, the HRLC has also prepared a 
statement on offshore processing to be presented to the UN Human Rights Council in 
September, ensuring that the world’s eyes remain focused on Australia’s human rights record in 
this area. 

 

http://www.hrlc.org.au/files/Letter-to-PJCHR-requesting-inquiry.pdf�
http://www.hrlc.org.au/content/parliamentary-joint-committee-on-human-rights-should-urgently-review-offshore-processing-law/�
http://www.hrlc.org.au/content/parliamentary-joint-committee-on-human-rights-should-urgently-review-offshore-processing-law/�
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HRLC takes action to prevent and respond to homophobia  
The Human Rights Law Centre is proud to be a key supporter of a groundbreaking television 
campaign targeting homophobia, biphobic and transphobic harassment, launched by Victorian 
Ministers Mary Wooldridge and David Davis. The HRLC has provided strategic advice and 
support to the campaign including developing an online resource, www.notohomophobia.com.au, 
to provide comprehensive information on how to “get informed”, “take action” and “get support” 
for those experiencing or witnessing homophobic harassment. 

HRLC Director of Advocacy, Anna Brown, is the national spokesperson for the campaign. 

“Homophobia, like racism and sexism, has no place in a fair and inclusive community. 
Discrimination and homophobic harassment not only harm the individuals involved but our 
community as a whole,” said Ms Brown. 

Two television ads, to be broadcast nationally over the next year, depict the most common 
everyday situations where people face harassment – at school, in sports, at work and in public 
spaces like cafes and on the street. They show people experiencing harassment and witnesses 
taking action to put a stop to the offensive behaviour. TV ads focusing on homophobic 
harassment have never been shown in Australia. The media campaign features personal stories 
from people who have experienced harassment to help communicate the personal and social 
damage harassment causes. 

“This campaign will educate and empower people to take action to identify and respond 
effectively to homophobia,” said Ms Brown. “We have a collective responsibility to stop 
harassment and the harm it causes to our friends, family members and community.” 

The online resource developed by the Human Rights Law Centre helps people get informed 
about their rights and the laws relating to homophobic harassment, empowers them to take action 
with guidance on responding to incidents and making complaints, and provides information and 
referral options to get support needed to tackle homophobic harassment. 

The campaign has been produced by a coalition of LGBTI organisations and builds on years of 
research examining the harm caused by homophobia and strategies to reduce homophobic 
harassment in Victoria. It has won unprecedented support from range of community leaders 
including the AFL’s Andrew Demetriou, Victoria Police Chief Commissioner Ken Lay, VEOHRC 
Acting Commissioner Karen Toohey, Hobson’s Bay City Council Mayor Tony Briffa, Olympic Flag 
Bearer and Opals Captain Lauren Jackson, and Leo Burnett CEO Todd Sampson – among 
others. 

HRLC believes that discrimination causes significant harm to individuals and diminishes us all as 
a community and is proud to support the “No to Homophobia” campaign and work towards 
greater substantive equality for LGBTI people in Victoria. 

Urgent appeal to UN to investigate Australian support for Indonesian 
police unit involved in serious human rights abuses  
The Human Rights Law Centre has called on the UN Special Rapporteur on Torture and the UN 
Special Rapporteur on Extrajudicial Killings to urgently investigate Australia’s extensive support 
for an Indonesian police unit implicated in serious human rights abuses in the province of West 
Papua. 

On 28 August 2012, the ABC’s 7.30 program aired evidence that a counter-terrorism unit within 
the Indonesian National Police, Detachment 88, which “receives training, supplies and extensive 
operational support from the Australian Federal Police”, has been involved in torture, ill-treatment 

http://www.notohomophobia.com.au/�
http://www.hrlc.org.au/files/Letter-to-UN-SRs-re-Australia-support-for-Detachment-88.pdf�
http://www.hrlc.org.au/files/Letter-to-UN-SRs-re-Australia-support-for-Detachment-88.pdf�
http://www.abc.net.au/news/2012-08-28/west-papua-730/4228710�
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and extra-judicial killings in the Indonesian province of West Papua. The evidence included 
interviews with victims and witnesses, together with video of alleged incidents of abuse. 

Previous allegations of torture and ill-treatment perpetrated by members of Detachment 88 have 
been verified by Human Rights Watch, acknowledged by Indonesia, and specifically brought to 
the attention of the Australian Government. 

In response to the allegations, the Australian Federal Police has said that it is “not aware, nor 
been informed, that Detachment 88 is specifically targeting independence leaders in Papua and 
West Papua” and that it does not propose to take any steps or measures to investigate the 
allegations. It has conceded that it is “aware of media reports which allege human rights abuses 
have been perpetrated by Detachment 88 members.” 

As a matter of international law, Australia has an obligation to respect and protect human rights 
beyond its borders in some circumstances (see, eg, Al-Skeini and Others v the United Kingdom 
[2011] ECHR 1093, para 133). Extraterritorial human rights obligations may arise, inter alia, in 
situations “over which State acts or omissions bring about foreseeable effects on the enjoyment 
of human rights … outside its territory” and in situations over which the State, acting separately or 
jointly … is in a position to exercise decisive influence or to take measures to realize rights 
extraterritorially” (Maastricht Principles on Extraterritorial Obligations of States in the area of 
Economic, Social and Cultural Rights, 2011, para 9). States have an obligation to avoid acts and 
omissions that “create a real and foreseeable risk of nullifying or impairing the enjoyment of 
human rights extraterritorially and to “refrain from any conduct which aids, assists, directs, 
controls or coerces another State to breach that State’s or that international organisation’s 
obligations as regards human rights, where the former States do so with knowledge of the 
circumstances of the act” (Maastricht Principles, paras 13 and 21). 

As a matter of due diligence, States are required to conduct prior assessment of the “risks and 
potential extraterritorial impacts of their laws, policies and practices on the enjoyment of human 
rights”. The purpose of such assessment is to “inform the measures that States must adopt to 
prevent violations or ensure their cessation as well as to ensure effective remedies” (Maastricht 
Principles, para 14). 

While the Australian Government has made “representations” to Indonesia in relation to the 
investigation of alleged human rights abuses in West Papua, the Government has not identified 
any process by which an assessment of the human rights impacts of Australia’s support for 
Detachment 88 is undertaken. 

The Australian Government and the Australian Federal Police have similarly been unable to 
identify any human rights safeguards or accountability mechanisms in place to ensure that their 
support for Detachment 88 does not in any way aid or support that unit’s operations in West 
Papua. This is despite extensive public documentation of human rights abuses perpetrated by 
members of Detachment 88 and previous calls for Australia to undertake due diligence and 
develop human rights safeguards and procedures to ensure that Australia’s extensive financial, 
logistical and operational support for Detachment 88 does not in any way aid, assist or support 
operations which may lead to human rights abuses. 

In compliance with Australia’s extraterritorial human rights obligations, the Australian Government 
should: 

1. immediately suspend support for and cooperation with Detachment 88 pending a full, 
independent and public investigation into the alleged involvement of its members in 
human rights abuses in West Papua; 

http://www.hrw.org/world-report-2011/Indonesia/�
http://www.abc.net.au/reslib/201208/r995517_11025439.pdf�
http://www.hrw.org/news/2010/10/27/australia-press-indonesian-security-forces-accountability�
http://www.hrw.org/news/2010/10/27/australia-press-indonesian-security-forces-accountability�
http://www.abc.net.au/reslib/201208/r995518_11025472.pdf�
http://www.abc.net.au/reslib/201208/r995519_11025473.pdf�
http://www.abc.net.au/unleashed/3928926.html�
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2. conduct a comprehensive assessment of the human rights impacts of Australia’s 
support for and cooperation with Detachment 88, and make the results of that 
assessment public; and 

3. pending the outcomes of this assessment, develop and implement human rights 
safeguards, policies, protocols and practices to ensure that Australian support for 
Detachment 88 does not in any way aid or support operations that may foreseeably lead 
to human rights abuses. 

Submission: National security proposals must comply with human rights  
The HRLC has made a submission to the Joint Parliamentary Committee on Intelligence and 
Security in relation to its inquiry into potential reforms of Australia’s national security legislation. 
The Committee has been asked to examine a package of national security proposals relating to 
telecommunications interception, record-keeping and related powers. 

The HRLC is concerned that many of the mooted reforms to national security legislation raise 
issues of compliance with Australia’s international human rights obligations. The HRLC’s 
submission: 

• provides an overview of Australia’s international legal obligations and those human 
rights principles most relevant to the proposed reforms; 

• addresses a number of the specific proposals contained in the Government’s Discussion 
Paper; and 

• briefly considers similar proposals in other jurisdictions, including the United Kingdom 
and the European Union. 

Further details about the Committee’s inquiry, including the Attorney-General’s Discussion Paper 
on the proposals, is available online here. 

Senate hearing on detention of Indonesian children accused of people 
smuggling 
Following on from the submission the Human Rights Law Centre made to the Senate Legal and 
Constitutional Affairs Committee inquiry into the detention of Indonesian minors in Australia in 
May, HRLC Executive Director Phil Lynch appeared before a Senate hearing on 23 August.  

Mr Lynch highlighted a number concerns in relation to pre-charge detention of suspected people 
smugglers, including the open-ended powers to detain persons, including children, suspected of 
people smuggling offences and the fact that the average time spent in detention prior to charge 
for alleged crew of people smuggling ventures is 161 days. 

The HRLC believes such detention may violate Australia’s international legal obligations under 
the International Covenant on Civil Political Rights and, in the case of minors, the UN Convention 
on the Rights of the Child. 

http://www.hrlc.org.au/files/HRLC-Submission-National-Security-Proposals.pdf�
http://www.hrlc.org.au/files/HRLC-Submission-National-Security-Proposals.pdf�
http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=pjcis/nsl2012/index.htm�
http://www.hrlc.org.au/files/Detention-of-Indonesian-minors-HRLC-submission.pdf�
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HRLC MEDIA COVERAGE 
The HRLC has featured in the following media coverage since the last Bulletin: 

• ABC, 'Government urged to act on Papuan death squad claims', ABC News, 29 August 
2012 

• Michael Magnusson, 'Anti-homophobia revolution', Gay News Network, 29 August 2012 

• Greg Dyett, 'Appeal to UN over asylum laws', SBS Radio News, 24 August 2012 

• Chris Merritt, 'Government accused of skirting own rights legislation', The Australian , 24 
August 2012 

• Lanai Vasek and Sid Maher, 'Alexander Downer worried about island ‘imprisonment’', 
The Australian, 20 August 2012 

• Chris Merritt and Lauren Wilson, 'New offshore processing regime bars appeal on 
asylum', The Australian, 18 August 2012 

• Star Online, 'Anti-homophobia TV project goes national', Star Observer, 15 August 2012 

• Jacqueline Maley, 'Human rights groups unimpressed', Sydney Morning Herald, 14 
August 2012 

• Phil Lynch, 'Australia’s duplicitous approach to the UN', ABC The Drum, 13 August 2012 

• AAP, 'Save the Children praises asylum panel', The Australian, 13 August 2012 

• Phil Lynch, 'Say what you like, but free speech can come at a price', The Age, 10 
August 2012  

 

 

 SEMINARS & EVENTS 

Human rights and counter-terrorism 
Human rights limits and implications of online and offline surveillance and detection 
technologies 
Join the HRLC and global expert on human rights and security, Professor Martin Scheinin, for 
an important and timely discussion on the promotion and protection of human rights and civil 
liberties in the context of countering terrorism. 

Date: 12.45pm to 2pm on Thursday 6 September 2012 
Venue: The Wheeler Centre, 176 Little Lonsdale St, Melbourne 
Cost: $20 / $10 (concession) 
RSVP: by downloading this booking form and returning it by 30 August 2012 

 

 

 

 

http://www.abc.net.au/news/2012-08-29/government-urged-to-act-on-papua-death-squad-claims/4231122�
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Constitutional recognition: The true path to reconciliation? 
Panel Discussion & LIV Reconciliation Action Plan Launch 
4 September 2012 
The LIV’s Reconciliation Action Plan seeks to have a legal profession that values Indigenous 
culture and actively includes Aboriginal and Torres Strait Islander people in the ranks of the 
profession. A distinguished panel of speakers will discuss the Expert Panel on Constitutional 
Recognition of Indigenous Australians report: Ian Hamm (Yorta Yorta man and former Executive 
Director, Aboriginal Affairs Victoria), Dr Mark McMillan (Wiradjuri man and Senior Lecturer, 
Melbourne Law School, University of Melbourne) and Melissa Castan (Deputy Director, Castan 
Centre for Human Rights Law, Monash University). 

See the LIV website for further information. RSVP by 31 August. 

The Charter of Human Rights: An Introduction  
4 September 2012 
This Victorian Equal Opportunity & Human Rights Commission workshop will provide an overview 
of how the Charter works and what the Charter rights are. Advocates and community members 
can learn how they can use the Charter to improve service provision and enable people to 
participate in society more fully. Public authorities can learn how they can comply with their 
Charter obligations and improve the quality of their services while doing so. The workshop is from 
9.30am until 12.30pm and is free. To enrol call (03) 9032 3415 or email 
education@veohrc.vic.gov.au 

War Crimes, Human Rights, Media Freedom and International 
Responsibility 
6 September 2012 

This forum, by HRLC, the Australian Tamil Congress and the Medical Association for the 
Prevention of War, will include the screening of award winning documentary “Silenced Voices: 
Tales of Sri Lankan Journalists in Exile”, produced by Norwegian journalist and director Beate 
Arnestead. A panel discussion will follow featuring human rights law experts from the University 
of Melbourne and Monash University, the film director and two witnesses to the war crimes and 
crimes against humanity perpetrated in Sri Lanka. See here for more information. 

Key changes to exemptions, special measures and exceptions under the 
Equal Opportunity Act 2010 
Lunchtime CLE Seminar 
11 September 2012 

PilchConnect, in collaboration with the Victorian Equal Opportunity and Human Rights 
Commission, invites you to a panel discussion that will consider the key changes to exemptions, 
exception and special measures under the Equal Opportunity Act 2010 (Vic). Generously hosted 
by Russell Kennedy Lawyers, this free seminar will focus on how the changes affect not-for-profit 
organisations. Panellists will provide information about key changes to exemptions and exception 
provisions in the Act, and practical guidance to lawyers practising in the area on how and when 
an organisation should seek an exemption. See here for more information. RSVP by 7 
September. 

http://www.liv.asn.au/Education---Events/whatsOn-Calendar?evpage=EventDetail&function_code=EVE514/EVE514&eventid=EVE514�
http://www.hrlc.org.au/content/events/war-crimes-human-rights-media-freedom-and-international-responsibility-6-september-2012/�
http://www.pilch.org.au/Page.aspx?ID=937�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 34 

 

 

 

 

 

 

 

 

 

 

Australian National University, “Law and Democracy” Public Law 
Weekend Conference 
20–22 September 2012 

This year's Public Law Weekend theme is Law and Democracy, which seeks to examine the 
complements and tensions between the two ideals. As part of the Weekend, Judge Christopher 
Weeramantry will deliver this year’s Annual Kirby Lecture in International Law and Professor 
Adrienne Stone, of Melbourne University Law School, will deliver the15th Geoffrey Sawer 
Lecture. The conference also includes various panels of speakers on themes such as 
comparative constitutional law and democracy, law and the Australian people, and Indigenous 
Australians and current developments. Visit the ANU College of Law website for more details. 

Anti-Poverty Week human rights conference 
17 October 2012 
This one-day conference on human rights includes: cutting-edge presentations and discussion on 
human rights, inequality and poverty; practical experience from the field from human rights 
practitioners across the non-profit sector; an up to date analysis on how Australia fares with its 
human rights obligations. See here for more information. RSVP by 8 October 2012. 

2012 Castan Centre dinner 
25 October 2012 
The Castan Centre for Human Rights Law invites you to its biennial human rights gala, a vital 
fundraiser for the Centre's many policy, public education and research programs. The keynote 
speaker is Dan Mori (often known by his first name, Michael or Major Mori), who represented 
Australian Guantanamo Bay detainee David Hicks. See here for further details. 

 

 HUMAN RIGHTS JOBS & RESOURCES 

ACT Tenants’ Union 
TUACT is a community legal centre assisting people renting in the ACT through legal advice, 
case work, representation, legal education and law reform. It is seeking a Principal Solicitor who 
is committed to social justice to lead its Tenants’ Advice Service team. See 
www.tenantsact.org.au for more info. 

Office of the Independent National Security Legislation Monitor 
The Office of the Independent National Security Legislation Monitor is currently advertising for a 
Legal Research Officer. While the Office is looking for someone who has completed a tertiary 
legal qualification (LLB or equivalent), admission as a legal practitioner is not required. The 
position is part time (three days per week) and based in Canberra. See here for more details. 

 

http://law.anu.edu.au/�
http://www.antipovertyweek.org.au/calendar-of-activities-2012-human-rights-matters-a-conference-to-mark-anti-poverty-week-2012�
http://www.law.monash.edu.au/castancentre/events/2012/dinner.html�
http://www.tenantsact.org.au/announcements/work-for-the-tu-2�
http://dpmc.nga.net.au/cp/index.cfm?event=jobs.checkJobDetailsNewApplication&returnToEvent=jobs.listJobs&jobid=162c87bc-5ef8-2846-0b03-6de1391b0382&CurATC=EXT&CurBID=3624B1ED-C197-4DE2-8743-9DB401362E6B&JobListID=22FC4F47-E994-46A3-B8C9-9BC901269F43&jobsLi�
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 FOREIGN CORRESPONDENT 

CEDAW developments at home and abroad  
At its July 2012 meeting in New York, the Committee on the Elimination of Discrimination Against 
Women celebrated its 30th Anniversary. At the same time in Australia, over 100 non-government 
organisations were involved in finalising Australia’s NGO follow up report on Australia’s 
implementation of the Convention on the Elimination of All Forms of Discrimination against 
Women.  
The follow up report process is a new one for the Committee, with 25 countries having provided 
follow up reports to the Committee in the last three years. When the Committee reviews a 
country’s implementation of the Convention, it now requests that the country follow up on two 
priority recommendations in one to two years, in advance of the regular four-yearly review. In its 
July 2010 review of Australia, the Committee requested that Australia report back on its steps to 
implement the Committee’s recommendations on improving Aboriginal and Torres Strait Islander 
women’s enjoyment of human rights, and on addressing violence against women. The Australian 
Government is expected to report in the coming weeks. 

A key focus of the Australian NGO report is on Aboriginal and Torres Strait Islander women’s 
participation in public and political life. The report stresses the importance of providing Aboriginal 
and Torres Strait Islander women with access to political, board and committee positions, and 
leadership and training opportunities; and to include and listen to their views and voices in 
consultations and policy making processes. 

The theme of women’s political participation and leadership also featured prominently at the 30th 
anniversary celebrations in New York. In a panel discussion on this theme, UN Women Executive 
Director Michelle Bachelet highlighted what she summarised as “30-30-30” – that at the 30th

In Australia, we are heading in the wrong direction. On 1 January 2012 we scraped into this elite 
group with 30.3 percent of our parliamentarians being women. But the election in Queensland 
this year pushed Australia back down under the 30 percent mark. For Aboriginal and Torres Strait 
Islander women, the situation is even more dire, with no Aboriginal or Torres Strait Islander 
women ever having been elected to Federal Parliament and few to State or Territory parliaments. 
The NGO report highlights the importance of committing to strategies and temporary special 
measures to increase the participation of Aboriginal and Torres Strait Islander women. 

 
anniversary of the Committee there were more than 30 countries that have 30 percent or more 
women parliamentarians. She identified a target of 2030 for gender parity in parliaments.  

The NGO report’s other main focus is violence against women. In particular, it stresses the 
importance of adequate resourcing and implementation, and independent monitoring and 
evaluation of the National Plan to Reduce Violence against Women and their Children.  

The Convention is silent on the issue of violence against women. Yet, 30 years on, it has become 
a major theme in the Committee’s work. The Committee has prioritised violence against women 
in its requests for follow up reports, with nine of the 25 countries that have submitted a follow up 
report having been asked to focus on this issue. Seven of the 12 admissible communications 
made under the Optional Protocol to the Convention have also related to violence against 
women, with the Committee finding rights violations in all seven cases. The Committee’s only 
completed inquiry is into the abduction, rape and murder of women in Mexico. 

Over the past 30 years the Committee has, through its general recommendations and 
jurisprudence, conceptualised violence against women as a form of “discrimination against 

http://www2.ohchr.org/english/bodies/cedaw/cedaws52.htm�
http://awava.org.au/2012/08/17/australian-ngos-follow-up-report-to-the-cedaw-committee/�
http://www2.ohchr.org/english/bodies/cedaw/cedaws46.htm�
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women” within the meaning of the Convention and developed the obligation of “due diligence”. 
This means that governments can be held responsible for private acts, such as domestic 
violence, if they fail to take all reasonable measures to prevent, investigate, punish and remedy 
violations.    

In Australia, violence against women continues to occur at unacceptably high rates, with one-in-
three Australian women having experienced physical violence and almost one-in-five having 
experienced sexual violence since the age of 15.  

The NGO report identifies that the National Plan to Reduce Violence against Women and their 
Children is a welcome step to addressing this human rights violation. But it also recommends 
further measures that Australian governments must take in order to fulfill their due diligence 
obligations. In particular, the NGO Report expresses concern that the Committee’s 2010 
recommendations to implement, adequately fund, monitor and evaluate the National Plan have 
not been fully implemented. It also calls for further investment in service provision that is 
appropriate to meeting the needs of all women who have experienced violence, and in 
comprehensive primary prevention strategies to drive long-term social change. 

Over its 30 years’ existence, the Committee has continued to evolve – both in developing new 
processes, such as the follow up reports, and in developing concepts and understanding of 
women’s rights. Its work has resulted in improvements in laws, policies and programs that 
advance the universal human rights of women, but much remains to be done in ending all forms 
of discrimination against women. The NGO report highlights steps that Australian governments 
should be taking now to advance the rights of Aboriginal and Torres Strait Islander women, and 
to address violence against women.  

The NGO report was coordinated by the Australian Women Against Violence Alliance (AWAVA) 
and the National Aboriginal and Torres Strait Islander Women’s Alliance (NATSIWA).  

Edwina MacDonald is the Law Reform and Policy Solicitor at Kingsford Legal Centre. 

  

 IF I WERE ATTORNEY-GENERAL… 

Protecting and promoting human rights in Australia 
What an extraordinary privilege it would be to be appointed the first law officer of this country and 
at this time in our history. There is such energy and enthusiasm for new and ambitious projects 
and such economic, environmental and cultural vitality in our community that opportunities 
abound to address the issues confronting those who are vulnerable and falling behind. 

If I had to choose a few keys projects to tackle, they would include – 

Addressing the rights of Indigenous Australians by progressing, through a spate of 
community conversations and government-led actions, the case for substantive reform to the 
constitution, including recognition in the body of the constitution of the prior occupation and the 
unique relationship of Aboriginal and Torres Straight Islanders to the land and resources of 
Australia. I would move to build support within cabinet for the implementation of the principles in 
the United Nations Declaration on the Rights of Indigenous Peoples and promote native title 
reform.  

Promoting equality and non-discrimination, by changing all laws and policies that discriminate 
on the basis of sexual orientation, including amending the relevant provisions of the Marriage Act 

http://www.awava.org.au/�
http://www.natsiwa.org.au/�
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to refer to marriage as “the union of two people to the exclusion of all others voluntarily entered 
into for life.”  

Abolishing indefinite mandatory detention and removing the mandatory and punitive features 
of Australia’s immigration detention policy, such as improving the conditions of immigration 
detention, prioritising the rights of unaccompanied minors and restoring full rights of review of 
refugee status decisions including security assessments. 

Reviewing Australia’s anti-terrorism laws, such as control orders and preventative detention 
orders, to strike a better balance between the law enforcement powers of our protective agencies 
and the rights of those under investigation to the presumption of innocence and fair trial. I would 
also support the establishment of a national Integrity Commissioner and national Anti-Corruption 
Agency with the power to investigate claims of misconduct or corruption across the federal 
parliament or Commonwealth agencies. 

Creating a comprehensive national victim compensation scheme for victims of 
Commonwealth crimes including access to non-pecuniary payments for pain and suffering in 
cases of terrorism, people trafficking, slavery and exploitation-type offences, avoiding the need 
for victims to agitate a case for compensation by utilising administrative assessment processes. 

Apologising to the victims of forced adoption and fostering in Australia at the hands of the 
Commonwealth and its agencies, including hospitals, churches and charitable organisations, the 
occurrence of which has profoundly affected a generation of mothers and their children.  

Protecting human rights by pressing for comprehensive legislative protection for human rights 
at the federal level, including the creation of a Commonwealth Charter of Human Rights 
incorporating both civil and political, and social and economic human rights, into the Australian 
legislative and policy lexicon. 

And then I think I should consider the agenda for the second year! 

Fiona McLeod is a Senior Counsel at the Victorian Bar. 
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The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 
 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda

 

 
ABN: 31 117 719 267 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  
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