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 OPINION 

50 cents is a wise investment to protect fundamental rights 
In 2006, Victoria became the first Australian state to enact a Charter of Human Rights and 
Responsibilities. This year, with the Charter under review, we have a stark choice. Will we further 
strengthen our fundamental rights and freedoms or become the first state in the modern 
democratic world to wind back or weaken them? 

At an estimated cost of just $13.5 million over five years, money spent on creating and rolling out 
Victoria’s Charter of Human Rights has already proven to be a wise investment. Upholding 
human rights has both human and economic benefits and, for around 50 cents per Victorian per 
year, the Charter has ensured the fundamental rights of Victorians from all walks of life are 
protected in law.  

A lot of myths have developed about the Victorian Charter, with wild claims being thrown around - 
everything from it being “dangerous” to “undemocratic” to “weak”. So let’s look at the facts.  

First, the Charter is primarily a preventative tool. When governments are drafting laws or 
providing services, they must be cross-checked against the Charter to make sure the human 
impacts are considered. If potential human rights problems can be weeded out during the early 
stages of law and policy development, then costly challenges and changes are less likely to be 
an issue further down the track.  

Second, the Charter provides a way for Victoria’s courts to notify parliament and the broader 
public when existing laws breach human rights. This is an important safeguard against politicians 
deliberately or inadvertently neglecting our human rights. However, courts do not have the power 
to strike down laws. Parliament always has the final say. 

Third, whilst the Charter is not a magic wand that has fixed every instance of unfairness in 
Victoria, it has clearly increased human rights protections for Victorians from all walks of life. For 
example, the Charter was used to prevent a group of young people with acquired brain injury 
from being moved to inappropriate aged care facilities. It was used to stop a pregnant mother of 
two from being evicted into homelessness. And it was used to secure vastly improved access to 
support services for children with autism. 

The Charter is about protecting the rights of ordinary Victorians and sticking up for some of the 
most vulnerable in our community. In the scheme of Government spending, $13.5 million over 
four years is a drop in the ocean – less than what the government spends on graffiti prevention 
and clean up over the same period. 

Victorians are right to expect that the values that we hold dear – fairness, equality, respect, to 
name a few – be enshrined in law. There is strong evidence that the protection of human rights in 
the law can contribute positively to the realisation of human rights on the ground. 

The review is an opportunity to strengthen the Charter further by including social and economic 
rights, like the right to education and access to health care. These are the rights that arguably 
matter the most to Victorians. It’s hard to enjoy the right to privacy if you don’t have food on your 
plate or a roof over your head.  

Contrary to some misleading claims, the Charter has had little impact on our criminal justice 
system. Rather the Charter has overwhelming been used to help people who are homeless, 
people with disability, people with mental illness and other marginalised groups. It has done all 
this cost effectively and with little fuss. With set up costs now accounted for, the running costs of 
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the Charter are likely to decrease over time as service delivery becomes more efficient and more 
effective.  

For less than the price of a cup of coffee each, the Charter has delivered improved human rights 
for all Victorians over the last five years. That’s a bargain. 

Let’s hope the Baillieu Government doesn’t go down in history as the first in the developed, 
democratic world to weaken or repeal a Human Rights Charter. Instead it should do justice to all 
Victorians by making this ‘quiet achiever’ stronger. 

Ben Schokman is the HRLC’s Director of International Human Rights Advocacy and is on 
secondment from DLA Piper. 

 

 NEWS IN BRIEF 

High Court rules that ‘Malaysia Solution’ is illegal 
The High Court has ruled six to one that the Gillard Government’s plan to deport asylum seekers 
to Malaysia is unlawful. The case brought to the court by the Refugee and Immigration Legal 
Centre, has delivered a devastating blow to the Government and Immigration Minister Chris 
Bowen will not rule out a return to the Howard Government’s policy of processing asylum seekers 
in Nauru. Opposition leader Tony Abbott said the Government is dying of shame over its 
incompetence, while Greens Senator, Sarah Hanson-Young, said the policy was inhumane, 
costly and now illegal and urged the major parties to cease their race to the bottom. Asylum 
seekers currently held in detention on Christmas Island celebrated the news and residents of the 
island are pleased by the decision, with the shire president saying it was wrong to ship people to 
Malaysia.  

Detainees denied medical treatment 
A refugee advocacy group says three Curtin detention centre detainees were denied medical 
treatment for talking to a member of the public at a hospital waiting room. Meanwhile, Australian 
Medical Association president Dr Steve Hambleton has slammed mandatory immigration 
detention as inherently harmful to physical and mental health. In Tasmania, Australia’s newest 
detention centre is within earshot of several firing ranges, prompting claims it poses a serious risk 
to mental health. 

Manus Island as inhumane as Nauru: Amnesty 
Amnesty and refugee groups have criticised plans to reopen the Manus Island detention centre, 
after a memorandum of understanding agreeing to establish the centre was signed between 
Australia and PNG. 

Indigenous gap continues two years on 
Indigenous imprisonment, substantiated child abuse and chronic disease continue to worsen two 
years after Kevin Rudd announced an ambitious program to ”close the gap”, as indicated by the 
latest data assembled in a report titled Overcoming Indigenous Disadvantage. The ABC has 
uncovered the shocking living conditions of a group of chronically ill hospital patients at Port 
Hedland in the Pilbara. 

http://www.smh.com.au/national/high-court-sinks-asylum-strategy-20110831-1jm5e.html�
http://www.abc.net.au/news/2011-08-31/refugees-lawyer-hails-high-court-decision/2864444�
http://www.abc.net.au/news/2011-08-31/refugees-lawyer-hails-high-court-decision/2864444�
http://www.couriermail.com.au/news/high-court-scuttles-julia-gillards-malaysia-solution-for-asylum-seekers/story-e6freon6-1226126512854�
http://www.couriermail.com.au/news/high-court-scuttles-julia-gillards-malaysia-solution-for-asylum-seekers/story-e6freon6-1226126512854�
http://www.couriermail.com.au/news/high-court-scuttles-julia-gillards-malaysia-solution-for-asylum-seekers/story-e6freon6-1226126512854�
http://www.smh.com.au/national/government-dying-of-shame-abbott-20110901-1jn4h.html�
http://www.theage.com.au/national/court-puts-png-asylum-centre-into-doubt-20110831-1jm59.html�
http://www.theaustralian.com.au/national-affairs/some-christmas-cheer-among-asylum-seekers-desperation/story-fn59niix-1226126813786�
http://www.smh.com.au/national/christmas-comes-early-for-islands-asylumseeker-supporters-20110831-1jm5l.html�
http://www.abc.net.au/news/2011-08-23/detainees-miss-hospital-appointment/2852254�
http://www.abc.net.au/news/2011-08-23/detainees-miss-hospital-appointment/2852254�
http://www.theage.com.au/national/doctors-blast-asylum-policy-20110817-1iy9d.html�
http://www.theaustralian.com.au/news/nation/fear-local-firing-ranges-will-traumatise-refugees-of-war/story-e6frg6nf-1226121567802�
http://www.smh.com.au/national/manus-island-as-inhumane-as-nauru-amnesty-20110820-1j3cf.html#ixzz1W5aqjeFw�
http://www.theage.com.au/national/indigenous-gap-continues-two-years-on-20110824-1ja8p.html�
http://www.abc.net.au/news/2011-08-15/shocking-conditions-of-patients-in-wa-pilbara-pm/2840302�
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Two deaths follow the use of Tasers by UK police 
A man who stabbed himself in the abdomen after barricading himself in his home, has died after 
being Tasered by police officers. This follows the death the week before of a 27-year-old 
bodybuilder after he was Tasered and sprayed with pepper spray by police during an arrest. In 
Australia, police used a stun gun on a 12-year-old boy in an incident west of Brisbane. 

Howard’s request for a favour revealed and Hicks takes compensation 
claim to UN 
Former Guantanomo Bay detainee David Hicks is currently appealing to the United Nations’ 
Human Rights Committee, seeking compensation and an apology from the Federal Government 
for their actions in upholding and enforcing his unlawful charge and penalty. Meanwhile, a former 
Guantanamo Bay chief military prosecutor has claimed former Prime Minister Howard had tried to 
call in a political favour before the 2007 election to ensure Mr Hicks would be charged and remain 
detained at Guantanamo. 

Psychiatric patients being detained without review 
Psychiatric patients who have been detained involuntarily are being held without independent 
review for more than a month, and some hospitals are refusing access to lawyers and providing 
inadequate information to patients and their families. 

Australia commended over UN declaration 
Australia’s peak HIV/AIDS organisation has congratulated the federal Government for its role in 
shaping the United Nations (UN) Political Declaration on HIV/AIDS that for the first time explicitly 
recognises gay men, sex workers and injecting drug users as high-risk transmission groups. 

UN calls for children’s commissioner 
The United Nations High Commissioner for Human Rights has urged the Gillard government to 
create the position of a children’s commissioner to champion the interests of vulnerable minors. 

Global recovery must start with the poor – UN human rights expert 
Unjustified cuts in aid to the poor during a financial crisis could violate human rights standards, 
and economic recovery must start with the most vulnerable, according to United Nations human 
rights expert on human rights and extreme poverty. 

Prison crisis a threat to public health  
In an editorial responding to an Ombudsman’s report painting a disturbing picture of a prison 
system unable to cope with the healthcare demands imposed on it, The Age said it takes moral 
fibre and political will for a community to rise above base instincts and fulfil a duty of care for 
convicted criminals. 

Australia accused of using aid to put pressure on free trade agreements 
Leaked documents have revealed that Australia’s overseas aid agency has been accused of 
strong-arm tactics in the south Pacific by seeking to unfairly influence tiny island neighbours in a 
free trade deal. 

http://www.guardian.co.uk/world/2011/aug/24/man-dies-taser-arrest-bolton�
http://www.guardian.co.uk/world/2011/aug/24/man-dies-taser-arrest-bolton�
http://www.abc.net.au/news/2011-09-01/police-use-taser-on-boy/2865988�
http://www.abc.net.au/news/2011-08-21/hicks-takes-case-to-un2c-demands-compo-and-apology/2849162�
http://www.abc.net.au/news/2011-08-21/hicks-takes-case-to-un2c-demands-compo-and-apology/2849162�
http://www.theage.com.au/national/howard-called-in-us-favour-to-charge-hicks-20110820-1j3po.html�
http://www.theage.com.au/national/howard-called-in-us-favour-to-charge-hicks-20110820-1j3po.html�
http://www.hrlc.org.au/exchweb/bin/redir.asp?URL=http://www.smh.com.au/nsw/denial-of-rights-in-psychiatric-treatment-20110817-1iy8u.html�
http://www.hrlc.org.au/exchweb/bin/redir.asp?URL=http://www.smh.com.au/nsw/denial-of-rights-in-psychiatric-treatment-20110817-1iy8u.html�
http://www.hrlc.org.au/exchweb/bin/redir.asp?URL=http://sxnews.gaynewsnetwork.com.au/news/govt-commended-over-un-declaration-009256.html�
http://www.hrlc.org.au/exchweb/bin/redir.asp?URL=http://www.theage.com.au/national/do-more-for-children-un-urges-20110814-1it05.html�
http://www.hrlc.org.au/exchweb/bin/redir.asp?URL=http://www.theage.com.au/national/do-more-for-children-un-urges-20110814-1it05.html�
http://www.un.org/apps/news/story.asp?NewsID=38568&Cr=poverty&Cr1�
http://www.theage.com.au/opinion/editorial/prison-crisis-a-threat-to-public-health-20110831-1jlzw.html#ixzz1Wfls7MF8�
http://www.theage.com.au/opinion/editorial/prison-crisis-a-threat-to-public-health-20110831-1jlzw.html#ixzz1Wfls7MF8�
http://www.theage.com.au/national/pacific-islands-accuse-australias-aid-agency-of-coercion-20110828-1jgnv.html#ixzz1WfoHXWns�
http://www.theage.com.au/national/pacific-islands-accuse-australias-aid-agency-of-coercion-20110828-1jgnv.html#ixzz1WfoHXWns�
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GG backs quotas as corporate top ranks remain closed to women 
More than half of the senior executive teams of Australia's top 200 listed companies remain 
completely female-free zones. Governor-General Quentin Bryce has supported quotas to ensure 
more women are appointed to company boards. 

UN Secretary-General to visit Australia 
United Nations Secretary-General Ban Ki-moon will visit Australia in what will be the first visit by a 
UN head in over a decade. 

 

 INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

UN action against Syria: High time to ensure accountability for human 
rights violations and international crimes 
The UN Human Rights Council held a second special session on the human rights situation in 
Syria on 22 and 23 August 2011. The special session was held in response to the continued and 
escalated situation in Syria since the first special session on Syria held on 29 April 2011. It 
followed publication on 17 August 2011 of a report of the Fact Finding Mission on Syria, led by 
the Office of the High Commissioner for Human Rights. The report, which investigated events 
from 15 March to 15 July 2011, outlined a series of abuses by Syrian authorities including 
murder, enforced disappearances, deprivation of liberty, torture and ill-treatment, and a general 
’shoot-to-kill‘ policy against protesters. A civilian militia group involved in many of these abuses, 
called Shabbiha and with intimate links to the Syrian regime, was also reportedly used to threaten 
and shoot soldiers unwilling to use violence against protesters. The report was drafted based to a 
large extent on interviews and evidence gathered outside Syria because of the lack of access 
granted to the Mission by the Syrian regime, but was able to conclude that over 2,200 persons 
had died during the last months, with thousands more detained. 

During this 17th special session of the Council, resolution S-17/1 was adopted by affirmative vote 
of 33 of the 47 Council members (excluding Libya, whose membership in the Council was 
suspended in March 2011). Four votes against the resolution came from Russia, China, Cuba, 
and Ecuador. It is worth noting that all four members of the Council who are also members of the 
League of Arab States (Jordan, Kuwait, Qatar and Saudi Arabia) voted in favour of the resolution 
and made interventions strongly condemning the violence resorted to by the regime. Turkey, 
which had in recent months made efforts to act as an intermediary and attempted to negotiate 
with the regime, also made a statement strongly critical of the current situation. 

The Council’s resolution was strong in its terms, building on the investigative work of the Mission 
by establishing a Council-mandated Commission of Inquiry, and granting to the Commission a 
wide mandate to investigate facts and circumstances with a view to ascertaining responsibility 
and accountability for those who have perpetrated human rights violations and international 
crimes since March 2011. This is an important step by the Council to work towards accountability 
and justice for victims, although the Commission may face the same difficulties as those of the 
High Commissioner’s Fact Finding Mission concerning a lack of access to Syria. Syria’s 
Ambassador to the Human Rights Council, His Excellency Mr Faysal Khabbaz Hamoui, stated 
during the special session that Syrian authorities would cooperate with and grant access to the 

http://www.theage.com.au/business/corporate-top-ranks-still-closed-to-women-20110827-1jfqm.html#ixzz1Wfpt6yXU�
http://www.theage.com.au/business/corporate-top-ranks-still-closed-to-women-20110827-1jfqm.html#ixzz1Wfpt6yXU�
http://www.abc.net.au/news/2011-03-08/bryce-supports-quotas-for-women-in-business/2666260�
http://www.abc.net.au/news/2011-03-08/bryce-supports-quotas-for-women-in-business/2666260�
http://news.smh.com.au/breaking-news-national/un-boss-to-visit-australia-20110831-1jl49.html�
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Commission. Such assurances might carry little weight, however, given the many statements 
made by the regime over the last months which have not represented the realities on the ground. 

The international community, and the people of Syria, will now be looking for action. It is therefore 
disappointing that the Human Rights Council did not, as had been recommended in the report of 
the Fact Finding Mission, request the Security Council to refer the situation in Syria to the 
Prosecutor of the International Criminal Court (ICC). At the level of the Security Council, Britain, 
France, Germany and Portugal began drafting a resolution, apparently backed by the United 
States, as the negotiations on the Council resolution were coming to a close. The draft Security 
Council resolution calls for a freezing of assets of President Assad and 22 members of his 
regime. It also calls for economic sanctions against Syria’s General Intelligence Directorate and 
three companies that provide funding to the Regime, a travel ban on some members of the 
Regime, excluding President Assad, and an arms embargo that would forbid the direct or indirect 
supply, sale or transfer to Syria of all arms and related material as well as arms exports by Syria.  

Russia has immediately responded to this initiative, voicing its objections. One can assume that 
it, along with China and potentially India, will be equally opposed to any resolution in which a 
referral to the ICC is made. This represents a major obstacle given that the key desired impact of 
the Syria Commission of Inquiry would be to achieve accountability. In the face of a defiant 
response by Syrian authorities so far, and given the escalated situation in the country, and in light 
of the overwhelming and compelling evidence – including the report of the High Commissioner’s 
Fact Finding Mission – all States (whether members of the Security Council or those who can 
influence its membership) must take concerted efforts to push for the Security Council to refer the 
situation in Syria to the Prosecutor of the ICC. 

Dr Alex Conte is the International Commission of Jurists Representative to the United Nations 
and Belkis Wille is an Intern at the ICJ UN Programme. 

UN grants Special Consultative Status to HRLC 
We are very pleased to announce that the Human Rights Law Centre has been granted Special 
Consultative Status by the United Nations Economic and Social Council. ECOSOC consultative 
status will enable the HRLC to continue to expand our international human rights advocacy, 
which aims to ensure that Australia is held to account for its international legal obligations on the 
global stage through forums such as the UN Human Rights Council and the UN treaty bodies. 

UN provides robust critique of the Australian Government's draft Baseline 
Study for the National Human Rights Action Plan 
The Office of the High Commissioner for Human Rights (Regional Office for the Pacific) has 
delivered a submission to the Attorney-General's Office on the Draft Baseline Study for a National 
Human Rights Action Plan.  

It is significant and pleasing that the OCHR has chosen to intervene in the early stages of the 
Australian Government developing a National Human Rights Action Plan. Indeed, the last 
submission made to the Australian Government by the OHCHR was to the National Human 
Rights Consultation - a fact which underlines the importance of this National Action Plan process.  

The submission is robustly but constructively critical of the Australian Government's assessment 
of the current status of human rights in Australia. The submission usefully sets out a number of 
relevant UN treaty body recommendations that should inform Australia's National Action Plan and 
also provides general comments on the importance of adequate implementation, including 
resourcing and monitoring and evaluation.  

http://www.icj.org/�
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The comments provided by the OHCHR Regional Office for the Pacific are a useful resource for 
NGOs in the development of their submissions to Government. 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Coroner says prisoners deserve better  
On Friday 12 August, the NSW Deputy State Coroner delivered his findings in the Mark Holcroft 
Inquest, saying disciplinary action should be considered against one of the guards who observed 
Mr Holcroft’s death. 

Mr Holcroft was a low security inmate who died of a heart attack while travelling in a NSW prison 
van between Bathurst and Tumbarumba on 27 August 2009. 

The Public Interest Advocacy Centre (PIAC) represented three members of Mr Holcroft’s family at 
the Inquest. 

Mr Holcroft had experienced chest pains a week before he went on his fatal journey and received 
two ECG tests. However, a doctor employed by Justice Health, Dr Suresh Badami, 
acknowledged that he made an error interpreting the results of these tests. 

The Coroner found that Mr Holcroft’s death was “primarily the result of the failure of Justice 
Health to provide him with proper care”. 

The Coroner also heard evidence from a former prisoner, Andrew Bond, who was inside the van 
when Mr Holcroft died. Mr Bond said there was no way to alert the guards to what was 
happening, so they yelled and waved at security cameras. 

The Coroner recommended that prisoners receive adequate food and water during transfers, and 
a toilet stop if the journey is over three hours. 

The Coroner also recommended that all transport vehicles be equipped with two-way 
communication systems at the earliest possible date.  

He said disciplinary action should be considered against a guard, Peter Sheppard, “with particular 
regard to his actions as an observer” at the time Mr Holcroft died. 

PIAC chief executive officer, Edward Santow, urged the NSW Minister for Justice, Greg Smith, to 
take the lead on implementing these recommendations.  

“Mark Holcroft’s death focuses attention on the terrible conditions prisoners often endure when 
they are transported in NSW. The Coroner’s recommendations acknowledge prisoners’ basic 
rights,” Mr Santow said.   

Further information about the Public Interest Advocacy Centre and its work representing 
families in Coronial Inquests and coronial law reform can be found online here.  

Dr Helen Szoke appointed Australia’s first full-time Race Discrimination 
Commissioner 
On 3 August Attorney-General, Robert McClelland, and Parliamentary Secretary for Immigration 
and Multicultural Affairs, Kate Lundy, announced Dr Helen Szoke’s appointment as Australia’s 
first full-time Race Discrimination Commissioner. 

The establishment of full-time Disability and Race Discrimination Commissioners in the Australian 
Human Rights Commission separates these roles for the first time since 1997. 

http://www.piac.asn.au/campaigns/inquests�
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“Both racial discrimination and disability discrimination are serious issues that deserve to receive 
the attention of specific commissioners. I congratulate Dr Szoke on her appointment, and look 
forward to her contribution to promoting human rights in Australia,” Mr McClelland said. 

Mr Graeme Innes has filled this position in addition to his role as Disability Discrimination 
Commissioner since 2009 and Mr McClelland thanked Commissioner Innes for the great work he 
has done in both roles to promote a more inclusive Australia. 

Parliamentary Secretary for Immigration and Multicultural Affairs, Kate Lundy said appointing a 
full-time Race Discrimination Commissioner would strengthen the implementation of the 
Government's National Anti-Racism Partnership and Strategy. 

”The Government celebrates and supports cultural diversity in our People of Australia 
multicultural policy,” said Senator Lundy. 

“Australians from all backgrounds should be given every opportunity to be part of Australia’s 
social, economic and cultural life. Racism and discrimination have no place in our society. 
Racism discounts the contribution that migrant Australians have made to our nation and ignores 
the sacrifices they make for our collective future," Ms Lundy said. 

Dr Szoke was formerly the Commissioner for the Victorian Equal Opportunity and Human Rights 
Commission. She has been a leader on multiculturalism, racial and religious tolerance and 
human rights issues and she is well respected for her ability to bring together different views from 
across the community. 

The HRLC has consistently called for the appointment of a full-time Race Discrimination 
Commissioner, a call backed by the UN Committee on the Elimination of Racial Discrimination in 
its recommendations for Australia following a review in 2010. 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

John Searle appointed chairperson of VEOHRC 
On 23 August, Victorian Attorney-General, Robert Clark, announced the appointment of barrister 
John Searle as chairperson of the Victorian Equal Opportunity and Human Rights Commission. 

Acting Commissioner of the VEOHRC, Karen Toohey, welcomed the appointment, noting that Mr 
Searle’s leadership skills, professional experience and ability to engage the community made him 
well placed to fulfill the role. 

Mr Searle has been the President of the Jewish Community Council of Victoria, the peak body for 
Jewish community organisations in Victoria, since 2008. He has also held senior positions in a 
wide range of community organisations since 1974. 

Ms Toohey said Mr Searle has made a significant contribution to the Victorian community, and 
was recognised by Victoria Police with an award for his community service in 2009. 

“Mr Searle has played a leading role in work undertaken to eliminate discrimination. He is a great 
addition to the Commission board and will make a significant contribution to promoting equal 
opportunity and human rights in Victoria,” Ms Toohey said. 

Mr Searle holds a Bachelor of Economics and a Bachelor of Laws and has been a practising 
barrister for 22 years, specialising in civil litigation. 
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LIV President says new Protective Services Officer powers are 
“frightening” 
President of the Law Institute of Victoria, Caroline Counsel, wrote the following on her blog on 
August 19 and welcomes any comments. 

Risk of shootings increased by new legislation 

The LIV is extremely concerned at the extensive powers the Victorian Government proposes for 
its new Protective Services Officers (PSOs). These powers, seen in legislation before Parliament 
this week, are frighteningly broad and will increase the risk of shootings of young people or those 
with a mental illness. Powers include the rights, under certain circumstances, to apprehend and 
search and detain people, including minors and those who appear to be mentally ill, suspected of 
certain offences without a warrant.  

Under the Justice Legislation Amendment (Protective Services Officers) Bill 2011, PSOs will be 
given the powers to arrest, without warrant, a person who has been released on bail if they 
believe that person has broken bail conditions. 

The power to arrest without warrant  

The Bill that has passed through the Legislative Assembly also gives PSOs the power to arrest, 
without warrant, a minor who has refused to provide them with their name and address, where 
the PSO believes they have consumed alcohol. 

Other provisions give PSOs the power to detain and search a person under 18 years if they are 
inhaling a volatile substance and there is a risk of immediate and serious harm to that person. 
PSOs can also apprehend a person who appears to be mentally ill. 

New powers likely to increase the use of weapons against the mentally ill 

We believe that these powers are likely to escalate issues to the point where PSOs will use the 
weapons the Government has provided them with, rather than negotiating or calling in 
appropriate health professionals. 

These extensive powers are mainly targeted at youths, and will also target others who are drug 
and alcohol affected or mentally ill. 

We question the necessity for these unwarranted powers. The costs associated with training, 
arming and employing all these new PSOs do not seem to be mandated by any crime wave on 
our public transport system. 

The Coalition Government has announced that it will spend $212 million to recruit and train 940 
PSOs by November 2014. 

Victoria already has a dubious record of police shootings.  

These powers can only add to the danger of vulnerable youths and mentally ill people being shot 
by armed public transport guards. It is not too late to take a long calm look at the legislation and 
delay its implementation. 

 

 

 

http://www.liv.asn.au/LIVPresBlog/August-2011-%281%29/Powers-For-PSOs-Frightening�
http://www.liv.asn.au/LIVPresBlog/August-2011-%281%29/Powers-For-PSOs-Frightening�
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/66DDA43B537DA01ACA2578BD0082A097/$FILE/571071bi1.pdf�
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 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Charter should be interpreted beneficially but not applied retrospectively 
Collier v Austin Health & Ors [2011] VSC 344 (27 July 2011) 

Summary 
The Supreme Court of Victoria's recent decision in Collier v Austin Health [2011] VSC 344 
confirms that section 32 of the Charter of Human Rights and Responsibilities Act 2006 (Vic) will 
not operate in cases where the facts and events in issue occurred prior to the Charter's 
commencement. At the same time, however, the decision provides a useful reminder of the 
common law requirement that — even in the absence of the Charter's direction to interpret 
statutory provisions compatibly with human rights — courts and tribunals must interpret the 
provisions of protective human rights legislation as liberally and beneficially as their language will 
allow.  

Facts 

Mary Collier had been a food services worker at the Austin Hospital for ten years. Throughout this 
time, she had suffered from bipolar disorder. In late 2005, Ms Collier was placed under such 
unreasonable pressure and hours of work that her health broke down, and she spent nearly two 
months in hospital. The Austin Hospital accepted responsibility and made the workers' 
compensation payments for which it was liable. 

Following her recovery, Ms Collier sought to enter the Austin Hospital's rehabilitation program 
and gradually return to work. The Austin Hospital had allowed Ms Collier to do this following an 
earlier breakdown in 2004, but now refused to give her any work and terminated her employment 
in 2006. At all material times, Ms Collier was fit, willing and able for graduated return to work. 

Ms Collier brought a discrimination claim against the Austin Hospital in the Victorian Civil and 
Administrative Tribunal under the Equal Opportunity Act 1995 (Vic). VCAT summarily dismissed 
Ms Collier's claim on the basis that it was impossible to identify a suitable comparator, as was 
required by the Act. Ms Collier was given leave to appeal to the Supreme Court on the basis that 
VCAT's decision involved an error of law. 

Decision 

The Supreme Court appeal was heard by Bell J. In his decision, Bell J considered the relevant 
principles that would apply to the interpretation of the Act (and to protective human rights 
legislation generally) before considering Ms Collier's substantive grounds for appeal. 

Relevant interpretive principles 
Relying on his earlier decision in Re Kracke and Mental Health Review Board (2009) 29 VAR 1, 
Bell J held that section 32 of the Charter would not apply to the interpretation of the Act in this 
case. According to his Honour, although section 32 of the Charter applies to all Victorian statutory 
provisions whenever they were made, the common law presumption against the retrospective 
operation of statutory provisions prevents section 32 from applying so as to alter the fixed legal 
character of: 

• events which happened before the commencement of the Charter; or 

• legal relations, obligations or liabilities which were fixed on the happening of such 
events. 
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As the events relevant to Ms Collier's discrimination claim occurred before the commencement of 
the Charter, Bell J was required to interpret the Act in Collier by applying general principles of 
statutory interpretation without the assistance of section 32.   

However, as Bell J went on to note, the general principle that statutory provisions should be 
interpreted consistently with their purpose has particular consequences for the interpretation of 
protective human rights legislation. These consequences were perhaps best expressed by 
Dawson and Gaudron JJ in IW v City of Perth (1997) 191 CLR 1: 

In construing legislation designed to protect basic human rights and dignity, the 
courts 'have a special responsibility to take account and give effect to [its] 
purpose.' For this reason, the provisions should be construed as widely as their 
terms permit. 

In the same case, Brennan CJ and McHugh J said that protective human rights legislation — and 
particularly equal opportunity legislation — was 'beneficial and remedial' and was to be given a 
'fair, large and liberal' interpretation rather than one which is 'literal or technical'.  

Referring to a range of international materials, including the Universal Declaration of Human 
Rights and the UK House of Lords' decision in Ghaidan v Godin-Mendoza [2004] 2 AC 557, Bell J 
concluded that the purpose of the Act was to protect important human rights and to provide 
redress where those rights had been violated. As such, Bell J was required to give the Act a 
'liberal and beneficial' interpretation to give effect to this purpose. 

However, as Bell J noted in his judgment, the principle expressed by the High Court in IW v City 
of Perth is subject to an important limitation. It does not permit the interpretation of statutory 
provisions to go beyond what their language can bear, and it should not allow the consideration 
of the purpose of legislation, or general statements of principle in relevant international materials, 
to divert the court from giving careful attention to the text of the provisions. 

Substantive grounds of appeal 
The substantive question to be determined by Bell J in Collier related to the interpretation of 
section 8(1) of the Act, which provides that discrimination occurs when a person with a particular 
attribute is treated less favourably than a person without that attribute in the same or similar 
circumstances. In order to establish that discrimination has occurred, section 8(1) requires the 
complainant to identify a real or hypothetical 'comparator' without the relevant attribute who would 
be treated differently. 

VCAT had dismissed Ms Collier's claim on the basis that it was impossible to identify a suitable 
comparator. VCAT considered that the relevant attribute for the purposes of identifying a 
comparator was 'impairment', and reasoned that there could be no comparator as there would be 
no situation in which a person without an impairment required a graduated return to work. 

Applying the principles of statutory interpretation discussed above, Bell J rejected VCAT's 
reasoning. His Honour noted that accepting VCAT's narrow interpretation of section 8(1) would 
leave the Act 'paralysed' in respect of attributes possessed by everybody, such as age, physical 
features and sex, and in cases involving denial of return to work and rehabilitation services for 
sick and injured workers. 

Instead, giving section 8(1) of the Act the 'liberal and beneficial' interpretation that it required, Bell 
J held that the relevant attribute for the purposes of identifying a comparator was not 'impairment' 
generally, but Ms Collier's specific impairment. Accordingly, the relevant comparator for the 
purposes of section 8(1) was a hypothetical person with a different type of impairment who was 
also seeking access to a rehabilitation program and graduated return to work. Bell J remitted the 
matter to VCAT for reconsideration on this basis. 
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Implications for the Victorian Charter 
Although the principle expressed by the High Court in IW v City of Perth is narrower than the 
interpretive direction in section 32 of the Charter (in that it only applies to the interpretation of 
statutory provisions which exist for the express purpose of protecting human rights), it is still an 
important principle for ensuring that human rights are protected and upheld in situations where 
the Charter does not apply. In many respects, the requirement to construe protective human 
rights legislation liberally and beneficially requires much the same interpretive task as the 
direction in section 32 to construe statutory provisions compatibly with human rights. 

Over time, the number of Victorian cases involving facts and events occurring before the 
commencement of the Charter will diminish. However, situations will remain — particularly in 
other jurisdictions, but possibly also in Victoria — in which the Charter does not apply. In these 
situations, the principle of statutory interpretation applied by Bell J in Collier will continue to have 
an important role to play in ensuring that, as Kirby J put it in IW v City of Perth, “[e]specially 
where important human rights are concerned, protective and remedial legislation should not be 
construed narrowly lest courts become the undoers and destroyers of the benefits and remedies 
provided by such legislation.” 

The decision is can be found online at: http://www.austlii.edu.au/au/cases/vic/VSC/2011/344.html  

Mark Hosking is a Lawyer at Allens Arthur Robinson. 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Failure to prevent avoidable maternal death violates rights to life, health 
and non-discrimination 
Alyne da Silva Pimentel Teixeira (deceased) v Brazil, CEDAW, UN Doc CEDAW/C/49/D/17/2008 
(2011)  

Summary  

The UN Committee on the Elimination of Discrimination against Women has found that Brazil’s 
failure to prevent the avoidable maternal death of Alyne da Silva, a 28-year-old Brazilian woman 
of African descent, violated articles 2 and 12 of the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW), in conjunction with article 1. The Committee’s 
landmark decision is the first maternal mortality case decided by a UN treaty body.   

Facts 

Alyne da Silva was six months pregnant with her second child when she died of complications 
after her local healthcare centre misdiagnosed her symptoms and delayed emergency obstetric 
care. The deceased’s mother, Maria de Lourdes da Silva Pimentel, submitted a communication to 
the CEDAW Committee claiming that Brazil’s failure to ensure appropriate medical treatment in 
connection with her daughter’s pregnancy and subsequent failure to provide timely emergency 
obstetric care, constituted a violation of the rights to non-discrimination, life and health in articles 
1, 2 and 12 of CEDAW.    

 

 

 

http://www.austlii.edu.au/au/cases/vic/VSC/2011/344.html�
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Decision  
Access to adequate maternal healthcare  

After determining that the death of Alyne da Silva was ‘maternal’ (ie, resulting from obstetric 
complications related to pregnancy), the CEDAW Committee found that Brazil had failed to 
ensure that she received appropriate services in connection with her pregnancy, in violation of 
article 12(2) of CEDAW. Recalling its General Recommendation No 24, the Committee affirmed 
that “it is the duty of States parties to ensure women’s right to safe motherhood and emergency 
obstetric services, and to allocate to these services the maximum extent of available resources”. 
It further affirmed that “measures to eliminate discrimination against women are considered to be 
inappropriate in a health-care system which lacks services to prevent, detect and treat illnesses 
specific to women”.   

State responsibility for healthcare services provided by private institutions   

The CEDAW Committee expressly noted in its views that States Parties to CEDAW are obligated 
to ensure women have access to timely, non-discriminatory, and appropriate maternal health 
services, irrespective of whether services are provided by public institutions or are outsourced to 
private institutions. The Committee explained that “the State is directly responsible for the action 
of private institutions when it outsources its medical services, and that furthermore, the State 
always maintains a duty to regulate and monitor private health-care institutions”. Applying the due 
diligence obligation in article 2(e) of CEDAW, the Committee noted that Brazil is obligated “to 
take measures to ensure that the activities of private actors in regard to health policies and 
practices are appropriate”. In the Committee’s expert view, Brazil’s failure to act accordingly had 
resulted in a violation of article 12(2) of CEDAW.  

Obligation to implement action- and result-oriented public policies  

The CEDAW Committee emphasised that adopting public policies and measures is not of itself 
sufficient to guarantee women’s rights related to maternal health. Recalling its General 
Recommendation No 28, the Committee explained that, under CEDAW, States Parties are 
required to adopt and implement policies that are action- and result-oriented and adequately 
funded. Although Brazil had adopted a number of policies to address women’s specific health 
needs, in the Committee’s expert view, the lack of appropriate maternal health services in Brazil 
demonstrated a clear failure on the part of the state to meet “the specific, distinctive health needs 
and interests of women”, in violation of articles 2, 12(1) and 12(2) of CEDAW. The Committee 
further noted that “the lack of appropriate maternal health services has a differential impact on the 
right to life of women”.     

Compounded discrimination  

The Committee expressly acknowledged in its views that Alyne da Silva had been a victim of 
compounded discrimination. In failing to ensure Alyne da Silva access to timely and appropriate 
maternal health services, Brazil had discriminated against her not only on the basis of her sex, 
but also her status as a woman of African descent and socio-economic status.   

This is the first communication decided under the Optional Protocol to CEDAW where the 
Committee has addressed compounded discrimination so directly.   

Access to effective judicial protection and remedies 

The Committee found that Brazil had failed to establish a judicial system capable of effectively 
protecting the rights of Alyne da Silva or ensuring her family access to adequate judicial 
remedies, in violation of articles 2(c) and 12 of CEDAW. In so finding, the Committee condemned 
Brazil’s failure to initiate proceedings to identify the person(s) responsible for providing medical 
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care to Alyne da Silva. It also noted its concern that civil proceedings filed by the victim’s family 
had languished in domestic courts for more than eights years without resolution, and criticised the 
decision to deny the family access to mechanisms that could have prevented this unwarranted 
delay. 

Recommendations  
The CEDAW Committee urged Brazil to provide reparation to the mother and daughter of Alyne 
da Silva. It also called on Brazil to adopt measures to address the systematic nature of the 
violations experienced by Alyne, including ensuring women’s right to safe motherhood and 
affordable access to adequate emergency obstetric care, sanctioning health professionals who 
violate women’s reproductive health rights, and reducing preventable maternal deaths through 
the implementation of its National Pact for the Reduction of Maternal Mortality.    

Relevance to the Victorian Charter 

The Alyne da Silva decision has direct relevance to the Victorian Charter, in particular the 
interpretation and application of the right to life in section 9 and the right to non-discrimination in 
section 8. Although the Charter does not contain a provision similar to article 12 of CEDAW on 
women’s reproductive health rights, articles 8 and 9 of the Charter (among other articles as well 
as other relevant Victorian legislation) impose obligations on public authorities to adopt all 
appropriate measures to ensure women in Victoria have access to timely, non-discriminatory and 
appropriate maternal health services, regardless of their racial background or economic status.   

The decision can be found online at: 
http://reproductiverights.org/sites/crr.civicactions.net/files/documents/Alyne%20v.%20Brazil%20D
ecision.pdf  

Simone Cusack is Senior Policy & Research Officer in the Australian Human Rights 
Commission’s Sex and Age Discrimination Unit  

Restricting access to legal abortion may amount to torture or other cruel, 
inhuman or degrading treatment under the ICCPR 
LMR v Argentina, UN Doc CCPR/C/101/D/1608/2007 (28 April 2011) 

Summary 

In May 2007, VDA, an Argentine national, submitted a communication to the UN Human Rights 
Committee on behalf of her daughter, LMR, who has a permanent mental impairment. The 
communication claimed violations by Argentina of a number of articles under the International 
Covenant on Civil and Political Rights, including the right to freedom from torture or other cruel, 
inhuman or degrading treatment, and the right to privacy, arising out of a denial of access to legal 
abortion. 

This decision strengthens the growing body of international jurisprudence regarding reproductive 
rights and that denying a woman access to an abortion may violate her right to freedom from 
torture and other cruel, inhuman or degrading treatment and in many circumstances, her right to 
privacy. 

Facts 

LMR, a young Argentinean woman, lives with her mother, VDA, in Buenos Aires, and attends a 
specialised school and receives neurological care for a permanent mental impairment.  

In June 2006, VDA took her daughter to Guernica Hospital to determine the cause of LMR feeling 
unwell. LMR was subsequently found to be pregnant. Upon requesting a termination, the hospital 

http://reproductiverights.org/sites/crr.civicactions.net/files/documents/Alyne%20v.%20Brazil%20Decision.pdf�
http://reproductiverights.org/sites/crr.civicactions.net/files/documents/Alyne%20v.%20Brazil%20Decision.pdf�
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staff refused to perform the procedure and referred LMR to the public San Martin Hospital in La 
Plata (approximately 100 kilometres away), advising that a complaint would need to be filed with 
police. The requirement for a complaint was based on section 86.2 of the Argentinean Criminal 
Code that provides that an abortion performed by a medical practitioner is not illegal if the 
pregnancy results from the rape of a woman with a mental impairment. This section does not 
impose a time limit, method of treatment or require judicial approval. During that same month, a 
complaint was filed with police against LMR’s uncle, who was suspected of having raped her.  

At the beginning of July 2006, LMR, now 14 and a half weeks pregnant, was admitted to San 
Martin Hospital. The hospital’s bioethics committee was convened, and surgical staff began 
preparations for the procedure on the belief that LMR’s case fell clearly within the section 86.2 
exemption. Before the abortion could proceed, however, judicial proceedings were initiated to 
prevent the abortion and the hospital was issued with an injunction. It is not clear from the HRC 
communication who sought the injunction, however the judge ruled that any abortion should be 
prohibited as she did not find it acceptable to repair a wrongful assault (the rape) “with another 
wrongful assault against a new innocent victim, i.e. the unborn child”. LMR appealed, however 
was unsuccessful, and was ordered by the Civil Court to be monitored for “the health of the girl 
and her unborn child… on an ongoing basis”. This Civil Court decision was appealed to the 
Supreme Court of Justice of Buenos Aires, which on 31 July 2006 (a month and a half after the 
rape was reported to police) overturned the lower court decisions and ruled that the termination 
could proceed, as there was no judicial authorisation required for the termination and as the 
circumstances of the case were not subject to criminalisation, the decision to perform the 
procedure lay between the LMR, VDA (as legal guardian) and her physicians. The Supreme 
Court notified San Martin Hospital that it could proceed (also informing them that judicial 
notification was not a requirement for procedures), however both the hospital and LMR’s family 
were subsequently subjected to enormous pressure from anti-abortion groups and members of 
the community, including the Rector of the Catholic University and the Corporation of Catholic 
Lawyers. No steps were taken by authorities to stop the direct and public threats towards LMR 
and her family. As a result of the pressure, San Martin refused to perform the abortion on the 
grounds that the pregnancy was too advanced (20-22 weeks). With assistance from women’s 
rights organisations, a scan conducted in a private clinic on 10 August demonstrated that LMR 
was 20.4 weeks pregnant, and around 18-19 weeks pregnant at the date of the Supreme Court 
ruling.   

With the help of women’s rights organisations, the family arranged an illegal termination on 26 
August 2006. 

Decision 

Admissibility 
Argentina submitted that the complainant had not exhausted all domestic remedies and the 
Communication was therefore inadmissible pursuant to article 5(2)(a) of the Optional Protocol to 
the ICCPR. The HRC however found that regardless, subsection (b) of that same article 
empowered consideration of the Communication on the merits as Argentina had conceded 
violations of the ICCPR had occurred, but failed to administer appropriate remedies.   

Article 2, Optional Protocol 
The HRC determined that the alleged violation of article 2 of the First Optional Protocol (the 
obligation upon State Parties to take the necessary steps to give effect to rights under the 
ICCPR) could not be invoked in isolation by an individual. However, in accordance with past HRC 
findings, the HRC considered the claim of a violation of this article in conjunction with the other 
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allegations made in the Communication. The HRC found that although the judicial remedies 
available to LMR were ultimately resolved in her favour, LMR had to appear before three different 
courts, prolonging the pregnancy, with consequences that led to her ultimately having an illegal 
abortion. The HRC concluded that this amounted to a violation of article 2 of the Optional 
Protocol in relation to articles 3, 7 and 17 of the ICCPR, as discussed in turn below. 

Article 7 - The right to freedom from torture, or cruel, inhuman or degrading treatment 

By failing to guarantee LMR’s right to a legal abortion as provided for under the Criminal Code, 
the HRC concluded that Argentina had violated LMR’s article 7 rights. The HRC deemed the 
physical and mental suffering LMR was forced to endure was further aggravated by her status as 
a young woman with a disability, and confirmed that the treatment covered by article 7 extends to 
acts that cause mental suffering.   

This conclusion is similar to the one reached by the European Court of Human Rights in R.R. v 
Poland [2011] ECHR 828 (26 May 2011), where the European Court found that failure to provide 
access to abortion violated a woman’s right to freedom from inhuman or degrading treatment.  

Article 17 - The right to privacy 

The HRC concluded that LMR’s right to privacy was violated by Argentina, due to unlawful judicial 
interference in a matter that should have been between LMR, her legal guardian, VDA, and her 
physicians.   

Article 18 - The right to freedom of thought, conscience and religion 

The Communication alleged that Argentina’s failure to address or stop the pressure and threats 
from various Catholic groups, and the San Martin Hospital’s conscientious objection violated 
LMR’s right to freedom of thought, conscience and religion. The Communication alleged that as 
no time limit is set on the provisions under section 86.2, and the advancement of the pregnancy 
was incorrect, San Martin Hospital did not refuse to conduct the abortion on medical or legal 
grounds, but rather on grounds of collective, or institutional conscience. Argentina denied both 
alleged violations on the basis that the activities of non-government entities could not be 
attributed to the State, and the hospital’s refusal to treat was based on medical considerations.   

The HRC did not consider the merits of the arguments, but rather ruled that the alleged violations 
under this ground were inadmissible, as VDA did not substantiate that all available domestic 
remedies for this specific alleged violation had been exhausted. 

Remedy 

The HRC concluded that Argentina was in breach of articles 7 and 17 of the ICCPR, and in 
breach of article 2 of the Optional Protocol in relation to ICCPR articles 3, 7 and 17. Whilst the 
HRC itself cannot order compensation, it was able to highlight to Argentina its obligation under 
article 2 of the OP that includes providing compensation as an appropriate avenue of redress, 
and its obligation to take steps to prevent similar violations in the future. 

Implications 

This HRC decision adds to the developing international legal consensus that restricting a 
woman’s right to access an abortion may amount to a breach of article 7 of the ICCPR by 
subjecting her to torture, or cruel, inhuman and degrading treatment.  

The decision can be found online at: 
http://www.bayefsky.com/pdf/argentina_t5_iccpr_1608_2007.pdf.   

Alexandra Phelan is a Solicitor with the Human Rights Law Group at Mallesons Stephen 
Jaques. 

http://www.bayefsky.com/pdf/argentina_t5_iccpr_1608_2007.pdf�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 17 

 

 

 

 

 

 

 

 

 

 

Canadian Appeal Court considers scope of the right to legal counsel 
R v JWC, 2011 ONCA 550 (10 August 2011)  

Summary 

This is an unusual criminal law case in which the only evidence against the defendant, JWC, was 
a statement he made to police in which he confessed to numerous sexual assaults of a number 
of patients in his care while working at various group homes for people with disabilities.  

JWC was convicted of 14 sexual offences and on appeal argued, amongst other things, that his 
statement had been obtained in a manner which violated his right to counsel and as such the 
statement should never have been admitted as evidence. The Ontario Court of Appeal dismissed 
the appeal. 

Facts 

In 2000, JWC was diagnosed with mental health problems arising from a bipolar disorder. Initially 
his condition responded to medication, but by September 2003, his condition had deteriorated to 
the extent that he was voluntarily admitted to a psychiatric unit.   

On 1 October 2003, whilst still in psychiatric care, JWC rang the police and advised that he 
wanted to confess to sexual offences he had committed in the past. Later that day, he was taken 
to the local police station for interviewing following advice from his treating psychiatrist that 
although he suffered from bipolar disorder he "was of sound mind" and there was no reason he 
should not be allowed to be interviewed when he had called the police himself.   

JWC was informed of his right to counsel both on the way to the police station and at the 
commencement of the interview. He did not exercise this right. He then provided a statement to 
police in which he stated he had sexually assaulted a number of patients who were in his care 
when he worked at various group homes for persons with disabilities. The alleged victims were 
subsequently identified and he was charged with a number of sexual offences.   

Essentially, the Crown's case depended upon on the statement made by JWC, as there were 
never any complaints of wrongdoing against JWC in the various group homes he had worked in 
and the victims were developmentally handicapped and largely unable to communicate so they 
did not testify at trial.  

At the trial, JWC denied the content of the statement was true and argued against its 
admissibility. He testified that prior to 1 October 2003, he had begun to hear voices which told 
him that he was a 'bad guy' who had committed sexual offences and should be punished. He 
claimed that while he understood he could call a free lawyer at the time of the interview, he did 
not know how to do so and could not stop the interview to work this out because the voices in his 
head told him not to.  

Ultimately, the statement was admitted and JWC was convicted of 14 sexual offences. He 
appealed to the Court of Appeal and argued, amongst other things, that his right to legal counsel 
under section 10(b) of the Canadian Charter had been breached and as such his statement 
should have been excluded. 

Decision 

The Court applied the framework for analysis of section 10(b) claims set out in the recently 
decided Sinclair trilogy. In particular, it noted there are two components of the right to counsel:  

• the informational component (that is, what the police must tell a detainee about the right 
to consult counsel); and 
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• the implementation component (that is, the duty to hold off questioning until the detainee 
has had a reasonably opportunity to consult with counsel). 

As there was no argument the informational component had not been complied with, the Court 
considered whether the police were required to ensure JWC had actually waived his right to 
counsel before proceeding with the interview, rather than simply assuming he had when he did 
not request time to consult counsel. 

The Court held there would be circumstances in which the police may be required to provide a 
detainee with a further opportunity to consider whether to exercise their right to counsel before 
they can be satisfied the right to counsel has been waived. The Court gave examples such as 
where the detainee did not realise the jeopardy he or she was in or where there is reason to 
question the detainee's understanding of the right to counsel as the interview continues.   

However, even taking into account JWC's psychiatric condition, the Court held there was no 
evidence to indicate JWC did not understand he had the right to immediately consult counsel if he 
wished to do so. This was particularly so given JWC's treating physician had advised it was 
appropriate for him to participate in the police interview he sought. Further, this was not a 
situation in which JWC, the detainee, was uncertain about the nature of the allegations against 
him and then expressed uncertainty about whether to contact counsel. Instead, this was a case in 
which it was the detainee, and not the police, who had the exclusive knowledge and control over 
the information about the abuse he alleged he had committed. 

Relevance to the Victorian Charter 

Unlike the Canadian Charter, the Victorian Charter does not contain an express right to legal 
counsel when being detained for questioning before charges have been laid. Instead, section 25 
of the Victorian Charter provides that a person charged with a criminal offence is entitled to 
communicate with legal counsel.   

In Victoria, the protection set out in the Canadian Charter is afforded under section 464C of the 
Crimes Act 1958 (Vic) which provides that an investigating official must inform a person they 
have a right to communicate with legal counsel prior to questioning. This decision may provide a 
useful, albeit non-binding, framework for judicial consideration of the content of that right. 

The decision can be found online at: 
http://www.canlii.org/en/on/onca/doc/2011/2011onca550/2011onca550.html 

Susanna Kirpichnikov and Zara Durnan are lawyers at Lander & Rogers and former 
secondees to the Human Rights Law Centre. 

Detention for mental health purposes must be subject to strict safeguards 
and review 
LM v Latvia [2011] ECHR (Application No 26000/02, 19 July 2011) 

Summary 

In LM v Latvia, the European Court of Human Rights affirmed the importance of ensuring that 
domestic law provides adequate legal protections to persons with mental illness who are 
involuntarily detained and treated.  

The decision is an important guide as to what may constitute “fair and proper procedures” which 
ultimately safeguard individuals against the arbitrary deprivation of their liberty in psychiatric 
institutions. 

 

http://www.canlii.org/en/on/onca/doc/2011/2011onca550/2011onca550.html�
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Facts 

Ms LM is a non-citizen,  permanent resident of Latvia. 

On 7 March 1999, a neighbour of LM called an ambulance and the police, expressing concern 
that LM was going to jump out of the window of her fifth floor apartment.   

Having observed the applicant, the attending paramedic determined it was appropriate to take 
LM, accompanied by her mother and a police officer, to a psychiatric hospital. On the same day, 
LM was involuntarily admitted for inpatient medical treatment. 

On 9 March 1999, a panel of three psychiatrists concluded that LM suffered from paranoid 
schizophrenia and deemed it necessary for her to continue inpatient medical treatment. From 11 
to 30 March 1999, LM underwent inpatient medical treatment in a psychiatric hospital. From 1 to 
13 April, LM was given hospital leave, after which time she was discharged. 

Following her discharge, between early 1999 and January 2002, LM made several attempts to 
institute various administrative, civil and criminal proceedings against her neighbours, the police, 
medical staff and the hospital. Each proceeding was dismissed, with the exception of a 
defamation claim against LM's neighbour.  

On 1 July 2002, LM instituted proceedings against Latvia in the European Court of Human 
Rights.  

Arguments 
LM alleged violations under various articles of the European Convention of Human Rights. 
Relevantly, LM argued that her involuntary hospitalisation breached article 5 of the Convention, 
which provides: 

Everyone has the right to liberty and security of the person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a 
procedure prescribed by law: ... the lawful detention... of persons of unsound 
mind... 

LM asserted that the law on compulsory medical confinement in force at the relevant time did not 
provide appropriate safeguards against arbitrary decisions and that section 68 of the Latvian Law 
on Medical Treatment was so broad as to allow purely subjective and arbitrary hospitalisation. 

In response, the Latvian Government asserted that the applicant's detention was "lawful" in that 
section 68 of the Law on Medical Treatment clearly defined the conditions for deprivation of 
liberty of persons of unsound mind. It further contended that national authorities had guaranteed 
to adhere to appropriate standards of detention, as set out in Winterwerp v the Netherlands. In 
particular, a medical doctor had established that the applicant's health condition on 7 March 1999 
was of a degree warranting compulsory confinement and her behaviour at the time indicated she 
may be a danger to herself and to others. 

Decision 

The Court held that there had been a violation of Article 5(1)(e) of the Convention and ordered 
the State to pay LM €9000 in respect of non-pecuniary damage and €200 for costs and 
expenses. It concluded that at the relevant time, the process of involuntary hospitalisation, in law 
and in practice, failed to provide appropriate safeguards against arbitrary confinement in a 
psychiatric hospital. As such, LM's involuntary hospitalisation was not lawful. 

The Court observed that in order to fulfil the purpose of article 5(1), namely, to prevent the 
arbitrary deprivation of liberty, the domestic law must provide adequate legal protection and “fair 
and proper procedures”. 
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It was not disputed that LM's involuntary hospitalisation constituted a deprivation of liberty within 
the meaning of Article 5(1)(e) of the Convention. However, the Court found that section 68 of the 
Law on Medical Treatment was vague and allowed for a broad interpretation of the circumstances 
leading to involuntary hospitalisation. Further, medical professionals were not bound to provide 
information to the patient about the purpose of involuntary treatment, fix a time-limit, or consider 
the opinion of the patient. Similarly, neither medical professionals nor any other authority was 
empowered to periodically verify the necessity of continued hospitalisation or assess any 
alternative and less restrictive means of providing appropriate treatment. 

Finally, at all material times, the domestic law did not provide for any appeal procedure against 
the decision of involuntary hospitalisation. 

None of LM's other claims under the Convention were successful.  

Relevance to the Victorian Charter 

The decision in LM v Latvia may provide useful guidance for the interpretation of section 21 of the 
Victorian Charter, which provides that “a person must not be deprived of his or her liberty except 
on grounds, and in accordance with procedures, established by law”. The decision stands for the 
proposition that adequate legal protection and “fair and proper procedures” must be provided to 
ensure that no psychiatric inpatient is deprived of his or her liberty arbitrarily. In particular, the 
Court reiterated the necessity of procedures aimed at preventing indiscriminate involuntary 
hospitalisation.  

While this standard (and associated procedures) already exists in Victoria under various laws and 
regulations, the present legislation arguably affords inadequate protections to persons with 
mental illness who are involuntarily detained and treated. Relevantly, under the Exposure Draft 
Mental Health Bill 2010 released as part of the Victorian Government's review of the Mental 
Health Act 1986, compulsory ‘Inpatient Treatment Orders’ (28 days) and ‘Community Treatment 
Orders’ (three months) can be issued without a second psychiatric opinion and without review by 
an independent body. In the event that legislation to this effect is enacted, or the existing 
standards and laws are not adhered to, section 21 of the Victorian Charter may be invoked and 
LM v Latvia may serve to inform any action commenced.  

The decision can be found online at: 
http://cmiskp.echr.coe.int/tkp197/view.asp?item=33&portal=hbkm&action=html&highlight=&sessio
nid=76768188&skin=hudoc-en  

Sarah Horan is a Graduate and Daniel Creasey is a Senior Associate at DLA Piper. 

State breached positive obligations to safeguard and protect the right to 
respect for private life by failing to prevent dog attack 
Georgel and Georgeta Stoicescu v Romania [2011] ECHR 1193 (26 July 2011) 

Summary 

In an important judgment on the scope of article 8 of the European Convention on Human Rights, 
the European Court of Human Rights held that Romania violated article 8 of the Convention 
through failing to take sufficient measures to protect the physical and psychological integrity of 
the applicant, Ms Georgeta Stoicescu. Romania was also found to have breached article 6 of the 
Convention for denying the applicant an effective right of access to a court.   
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Facts 

In October 2000, the applicant was attacked by a pack of stray dogs in front of her home in 
Bucharest. As a result of the attack, she suffered very serious injuries and became disabled. 

The applicant tried on several occasions to bring civil action for damages. Her case was 
repeatedly dismissed without examination of the merits on the ground she had failed to identify 
the correct local authority responsible for the control of stray dogs. The cases were also initially 
delayed on the basis of the applicant being unable to pay the court fees.   

The large population of stray dogs in Romania has been a public health issue for many years. It 
has been frequently reported in Romanian media and featured in discussion within Romanian 
and European political bodies. At the time of the incident involving the applicant, the population of 
stray dogs in Bucharest alone numbered some 200,000.   

Decision 

Article 8 

Article 8 of the Convention relevantly provides: 

• Everyone has the right to respect for his private…life… 

• There shall be no interference by a public authority with the exercise of this right except 
such as is in accordance with the law and is necessary in a democratic society in the 
interests of national security, public safety or the economic well-being of the country, for 
the prevention of disorder or crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others. 

The applicant argued that her injuries were due to a lack of action on the part of the Romanian 
authorities to solve the problem of stray dogs and ensure the safety and health of the population. 
As a consequence, the applicant argued Romania had failed in its positive obligations under 
article 8 to protect the applicant's physical and moral integrity and prevent intrusion into her 
private life.   

The Court identified that the concept of 'private life' includes a person's physical and 
psychological integrity, and article 8 gave rise to a positive obligation on States to ensure 
effective respect for the rights protected by the article, including "prevention of breaches of the 
physical and moral integrity of an individual by other persons when the authorities knew or ought 
to have known of those breaches". However, the Court acknowledged that such a positive 
obligation must be interpreted in a way that does not impose a disproportionate burden on 
authorities. Importantly, the Court held: 

In the opinion of the Court, it must be established to its satisfaction that the 
authorities knew or ought to have known at the time of the existence of a real and 
immediate risk to the life or the physical integrity of an identified individual and 
that they failed to take measures within the scope of their powers which, judged 
reasonably, might have been expected to avoid that risk.  

While there was evidence of Romanian Government action in response to the problem of stray 
dogs from 2001 onwards, the Court held that the Romanian Government had not provided any 
indication as to concrete measures taken by authorities at the time of the applicant's incident to 
"properly implement the existing framework with a view to addressing the serious problem to 
public health and threat to physical integrity of the population represented by a large number of 
stray dogs". According to the Court, the Romanian Government also failed to indicate whether 
the regulations in place at the time of the incident were capable of providing appropriate redress 
for victims of attacks by stray dogs.   
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On that basis, the Court concluded the Romanian authorities had failed to take sufficient 
measures to address the issue of stray dogs which, combined with their failure to provide 
adequate redress to the applicant, breached Romania's positive obligations under article 8. 

Article 6 

The applicant also argued that by dismissing her civil actions against Bucharest’s local 
authorities, the Bucharest courts had breached her right to a fair trial guaranteed by article 6 of 
the Convention.   

The Court held that article 6 of the Convention enshrines a right of access to a court. For an 
individual's right of access to a court to be effective, there must be a clear and practical 
opportunity to challenge an act that has interfered with his or her rights. The Court held that 
"shifting onto the applicant the duty of identifying the authority against which she should bring her 
claim" did not strike a fair balance between the public interest and the applicant's rights of access 
to a court and breached article 6 of the Convention.  

Relevance to the Victorian Charter 

Right to Privacy 
The right to privacy in article 8 of the Convention is reflected in section 13(a) of the Charter, 
which provides that “a person has the right not to have his or her privacy, family, home or 
correspondence unlawfully or arbitrarily interfered with”. 

As identified by Bell J in Director of Housing v Sudi (Residential Tenancies) [2010] VCAT 328 at 
[28], while article 8 is expressed in positive terms (a 'right to respect'), section 13(a) of the 
Charter is expressed is expressed as a “negative right against unlawful and arbitrary 
interference”. 

Recent cases discussing section 13(a), including Sudi and Kracke v Mental Health Review Board 
[2009] VCAT 646, support the view that the right to privacy in the Charter, like article 8 of the 
Convention, protects an individual's right to physical and psychological integrity. The discussion 
of article 8 in Stoicescu therefore provides a useful analysis of the balance that must be struck 
between rights of an individual to their physical integrity on the one hand and the responsibilities 
of public authorities to protect that right on the other.   

However, as section 13(a) is couched in negative terms, it remains to be seen whether the 
positive obligations owed by the State to safeguard the right to private life, as expressed in 
Stoicescu, are applicable to the Charter. As noted in Castles v Secretary, Department of Justice 
[2010] VSC 2010, the right to privacy in the Charter is “of considerable amplitude” and of 
fundamental importance. However, whether the scope of the section is broad enough to impose 
positive obligations on public authorities to take measures to prevent risks to the physical integrity 
of an individual from materialising is unclear.  

Right to a Fair Hearing 
Stoicescu may also inform the interpretation of section 24 of the Charter (right to a fair hearing). 
The decision supports the view that excessive court fees and continual dismissal of an 
individual's attempt to access the court system may be in breach the Charter. 

The decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2011/1193.html  

Kate Mitchell is a lawyer with Allens Arthur Robinson.  

 

 

http://www.bailii.org/eu/cases/ECHR/2011/1193.html�
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Balancing the right to a fair and public hearing with national security 
Home Office v Tariq [2011] UKSC 35 (13 July 2011) 

Summary 

In this case, the United Kingdom Supreme Court considered the nature and scope of the right to 
a fair hearing and, in particular, the circumstances in which the nature of allegations against a 
person can be withheld from them in the interests of national security.   

Facts 

Mr Kashif Tariq was employed with the Home Office as an immigration officer from 21 April 2003 
until he was suspended from duty on basic pay on 19 August 2006. Mr Tariq was suspended 
while consideration was given to the withdrawal of his security clearance granted on 18 February 
2003. On 20 December 2006, Mr Tariq's security clearance was withdrawn. His internal appeal 
and appeal to the Security Vetting Appeals Panel were unsuccessful.   

On 10 August 2006, Mr Tariq's brother and cousin were arrested during a counter-terrorism 
investigation into a suspected plot to mount a terrorist attack on transatlantic flights. Mr Tariq's 
brother was subsequently released without charge. On 8 September 2008, Mr Tariq's cousin was 
convicted of conspiracy to commit murder, having previously pleaded guilty to two counts of 
conspiracy to cause explosions and to commit a public nuisance. Investigations revealed that Mr 
Tariq had not himself been involved but there was a concern that he could be vulnerable to 
attempts to have him abuse his position at the Home Office.   

Mr Tariq commenced proceedings in the Employment Tribunal on 15 March 2007. He 
complained that his security clearance was withdrawn in circumstances involving direct or indirect 
discrimination on grounds of race and/or religion. Mr Tariq argued that the Home Office had relied 
upon stereotypical assumptions about him and/or Muslims and/or people of Pakistani origin, such 
as susceptibility to coercion or brainwashing. The Home Office contended that there was no such 
discrimination and that the decisions made in relation to Mr Tariq were made for the purposes of 
safeguarding national security.   

The Employment Tribunal made an order for a 'closed material procedure'. This meant that the 
applicant and his representatives were excluded from certain aspects of the proceedings on the 
grounds of national security. Mr Tariq's challenge to this order was dismissed by the Employment 
Appeal Tribunal on 16 October 2009 and the Court of Appeal on 4 May 2010. However, the 
Employment Appeal Tribunal's declaration that article 6 of the European Convention on Human 
Rights required Mr Tariq to be provided with allegations made against him in sufficient detail so 
as to enable him to brief a special advocate to effectively challenge the allegations, was upheld 
by the Court of Appeal. The Home Office appealed to the Supreme Court against this declaration. 
Mr Tariq cross-appealed against the order for a closed material procedure.   

Decision 

While the right to a fair trial was considered to be an absolute right, the Court noted that the 
elements of a fair trial, or the rights that are implied by the right to a fair trial, are not. 
Consequently, the Court had to determine whether the closed material procedure, in restricting a 
public hearing, would amount to a denial of the right a fair hearing to the applicant. In articulating 
the relevant issue, Lord Hope stated:   

At the heart of both the appeal and the cross-appeal are two principles of great 
importance. They pull in different directions. On the one hand there is the 
principle of fair and open justice. … On the other there is the principle that gives 
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weight to interests of national security. … The context will always be crucial to a 
resolution of questions as to where and how this balance is to be struck.  

Lord Mance, with whom Lords Hope, Brown, Kerr (in part, see below), Dyson, Phillips, Clarke and 
Lady Hale agreed, referred to three cases of the European Commission and Court of Human 
Rights, which establish that national security is a relevant countervailing interest that may ”justify 
a system for handling and determining complaints under which an applicant is, for reasons of 
national security, unable to know the secret material by reference to which his or her complaint is 
determined.”   

The Home Office argued that the scrutiny of the Employment Tribunal of the secret material and 
the appointment of a special advocate for the applicant is sufficient to overcome any 
disadvantage created by the closed material procedure. The majority of the Court agreed that 
within these circumstances, the right to a fair trial did not require a disclosure of allegations to the 
applicant. Lord Mance emphasised the fact that the case did not affect the liberty of the applicant 
and that the deprivation or interference with liberty is much more serious. Lord Mance, therefore, 
distinguished between criminal cases and those concerning surveillance and security vetting in 
determining whether a closed material procedure will prevent a fair trial.  

Lord Kerr agreed that the closed material procedure is not necessarily incompatible with article 6 
of the European Convention. However, Lord Kerr dissented on the question of whether the Court 
of Appeal was correct in finding that it was necessary for the Home Office to disclose sufficient 
information about the allegations against him. Lord Kerr noted  

The opportunity to know and effectively test the case against him (the core 
irreducible minimum entitlement) surely captures the essence of the right [to a 
fair trial]. And it seems to me that the essence of the right cannot change 
according to the context in which it arises. 

Consequently, Lord Kerr considered that it was necessary for a party to be provided with 
sufficient information about the allegations to allow him or her to give effective instructions to a 
special advocate. Lord Kerr would have dismissed both the appeal and cross-appeal. 

Relevance to the Victorian Charter 

As stated above, the UK Supreme Court found that the right to a fair trial is considered an 
absolute right. However, the elements of this right, or the rights implied by it, including the right 
for a trial to be heard in public, are not. This case may provide interpretative assistance for 
Victorian courts and tribunals in relation to the right to a fair and public hearing protected by 
section 24(1) of the Charter. This is particularly the case with respect to a court or tribunal's 
discretion to exclude persons from all or part of a hearing if permitted to do so by a law other than 
the Charter, provided by section 24(2).  

The can be found online at: http://www.bailii.org/uk/cases/UKSC/2011/35.html 

Aleisha Brown is a Law Graduate with Allens Arthur Robinson 
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HRLC POLICY WORK AND CASE WORK 

UN Committee on the Elimination of Racial Discrimination gives deadline 
to Australia 
On 27 August 2010 the UN Committee on the Elimination of Racial Discrimination adopted its 
Concluding Observations on Australia. The Committee asked Australia to follow up within 12 
months with detailed information on three of the recommendations, concerning: 

• the role and functions of the Race Discrimination Commissioner and the powers of the 
Australian Human Rights Commission; 

• developments related to the Northern Territory Emergency Response; and 

• racially motivated violence, particularly against international students. 

On 5 August 2011, the HRLC provided an assessment to the Australian Government and the 
Committee on Australia’s implementation of the Concluding Observations. The HRLC also met 
with expert members of the Committee at its August session in Geneva to discuss issues of racial 
discrimination and equality in Australia. 

Australian law must strengthen safeguards against official complicity in 
torture and the death penalty 
Australian law must be strengthened to prevent Australian officials from directly or indirectly 
exposing people to serious human rights violations, including torture and the death penalty. 

The Federal Parliament’s Standing Committee on Social Policy and Legal Affairs is currently 
examining a Bill to amend the Extradition Act and the Mutual Assistance in Criminal Matters Act. 

In a submission to the Committee, the Human Rights Law Centre has called on the Bill to be 
strengthened to ensure that, in accepting extradition requests and cooperating with foreign 
criminal investigations, Australian officials are not complicit in serious breaches of human rights. 

“Australian law should absolutely prohibit the involvement of Australian officials in exposing a 
person to death, torture, cruel treatment or a flagrant denial of justice,” said HRLC Executive 
Director, Phil Lynch. 

Under proposed amendments to the Mutual Assistance Act, the risk of exposing a person to 
torture will be one of the mandatory grounds to refuse assistance to another country in a criminal 
investigation. The possibility of exposing a person to the death penalty, however, is not a 
mandatory ground of refusal of assistance. 

Further, under proposed amendments to both Acts, there is no prohibition against Australia 
extraditing or providing assistance in situations where it would expose a person to the real risk of 
violation of other fundamental human rights, such as cruel, inhuman or degrading treatment or 
unfair trial proceedings. 

The HRLC submission welcomes a number of important amendments proposed under the Bill, 
including provisions to extend protections against extradition to situations where a person will 
face discrimination on the grounds of sexual orientation. 

“Although the proposed Bill contains some important additional safeguards, if the Government is 
fully committed to protecting and promoting human rights, these safeguards must be 
strengthened and need to be non-negotiable,” Mr Lynch said. 

http://www.hrlc.org.au/files/Update_to_CERD.pdf�
http://www.hrlc.org.au/files/Update_to_CERD.pdf�
http://www.aph.gov.au/house/committee/spla/Bill%20Extradition/index.htm�
http://www.hrlc.org.au/files/HRLC-Submission-Extradition-and-Mutual-Assistance-Bill-2011.pdf�
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A number of other leading human rights organisations and experts have also called for 
safeguards in the Bill to be enhanced, including the Australian Human Rights Commission, the 
Law Council of Australia and Professor Ivan Shearer (a former member of the UN Human Rights 
Committee). 

Reforming Australia’s Equality Laws 
Papers, presentations and videos from our conference on strengthening Australia’s equality laws 
are now online. There are some great contributions from the Australian Human Rights 
Commission, the Hon Bill Shorten, AFL boss Andrew Demetriou and leading social 
epidemiologists Prof Kate Pickett and Prof Richard Wilkinson, among many others.  

Nation Human Rights Action Plan workshops 
The Australian Government has recently released the draft Baseline Study for comment as the 
first step towards implementing a National Human Rights Action Plan. The draft Baseline Study 
aims to provide a snap-shot of how human rights are protected in Australia. To be effective, a 
Baseline Study must provide a comprehensive and frank appraisal about the state of human 
rights in Australia. The draft has been out for comment since early July and submissions formally 
closed this week. However, if you are running late or would like to prepare a submission in the 
next week contact the Attorney-General’s Department at nhrap@ag.gov.au. 

The HLRC will be convening four workshops on the National Human Rights Action Plan in Darwin 
and Perth from Tuesday 6 September to Friday 9 September. The workshops are designed to 
raise awareness of the National Human Rights Action Plan process and provide an opportunity 
for collective discussion between NGO’s and civil society more broadly about key priorities and 
actions that should be addressed in the Government Baseline Study and National Human Rights 
Action Plan. If you are interested in attending a workshop in Darwin or Perth please contact Anna 
Brown at Anna.Brown@hrlc.org.au. 

There has been a lot of positive and productive discussion at the workshops held so far in 
Victoria, Queensland and NSW. Reports of these workshops are being provided to the Attorney-
General’s Department to inform the Government’s development of the Baseline Study and 
National Human Rights Action Plan. Copies of the reports will be available shortly at 
http://www.humanrightsactionplan.org.au/nhrap/events. Please also check out other resources on 
the Human Rights Action Plan workshop while you are there, including our most recent guest 
blog by Jenny Lord (Seniors Rights Victoria) on Ageism and Human rights. 

 

HRLC MEDIA COVERAGE 
The Centre has featured in the following media coverage since the last Bulletin: 

• Angela Priestley, ‘Manne underestimated’, The Power Index, 1 September 2011 

• 'A delicate balance: The Victorian Charter of Human Rights and Responsibilities', 
Lawyers Weekly, 24 August 2011  

• Farah Farouque, 'Rocking the boat', The Age, 16 August 2011  

• Paul Barclay, 'Policing challenges', Australia Talks (ABC Radio National), 15 August 
2011 

• Farah Farouque, 'Do more for children, UN urges', The Age, 15 August 2011 

http://www.aph.gov.au/house/committee/spla/Bill%20Extradition/subs/sub004.pdf�
http://www.aph.gov.au/house/committee/spla/Bill%20Extradition/subs/sub002.pdf�
http://www.aph.gov.au/house/committee/spla/Bill%20Extradition/subs/sub001.pdf�
http://www.equalitylaw.org.au/elrp/events/�
http://www.facebook.com/pages/Australian-Human-Rights-Commission/58057437310�
http://www.facebook.com/pages/Australian-Human-Rights-Commission/58057437310�
https://office.pilch.org.au/exchweb/bin/redir.asp?URL=http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/%25283A6790B96C927794AF1031D9395C5C20%2529~Baseline%2BStudy%2B-%2BNational%2BHuman%2BRights%2BAction%2BPlan%2B-%2Bfinal%2Bversion%2Bfor%2Bpublic%2Brelease%2B-%2B29%2BJune%2B2011.pdf/$file/Baseline%2BStudy%2B-%2BNational%2BHuman%2BRights%2BAction%2BPlan%2B-%2Bfinal%2Bversion%2Bfor%2Bpublic%2Brelease%2B-%2B29%2BJune%2B2011.pdf�
mailto:nhrap@ag.gov.au�
mailto:Anna.Brown@hrlc.org.au�
http://www.humanrightsactionplan.org.au/nhrap/events�
http://www.humanrightsactionplan.org.au/_webapp_1493150/Ageism_is_a_human_rights_issue�
http://www.humanrightsactionplan.org.au/_webapp_1493150/Ageism_is_a_human_rights_issue�
http://www.thepowerindex.com.au/power-move/manne-underestimated/20110901354�
http://www.lawyersweekly.com.au/blogs/special_reports/archive/2011/08/24/a-delicate-balance-the-victorian-charter-of-human-rights-and-responsibilities-act-2006.aspx�
http://www.theage.com.au/victoria/rocking-the-boat-20110815-1iuse.html�
http://www.abc.net.au/rn/australiatalks/stories/2011/3291430.htm�
http://www.theage.com.au/national/do-more-for-children-un-urges-20110814-1it05.html�
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• Farrah Tomazin, 'Do we really need a Victorian human rights charter?', The Age, 14 
August 2011 

• Farah Farouque, 'Rights commissioner quits', The Age, 3 August 2011  

 

 SEMINARS & EVENTS 

Koda: a little horse doing big things for human rights 
1pm, Friday 9 September 

In our campaign to strengthen Victoria’s Charter of Human Rights we’re pulling out all stops. 
We’re producing thorough evidence-based submissions, providing testimony to parliamentary 
committees and… (ahem) employing the help of an adorable miniature horse with dwarfism 
named Koda. Why? Why not? There’s so much to love about Koda, just as there’s so much to 
love about the Charter of Human Rights and Responsibilities. 

So far Koda has starred in two comic strip adventures (looking for the promised ‘lawyers picnic’ 
and debunking the ant-charter lobby’s prophecy of a ‘flood of litigation’) and a number of posters 
including one as rapper 50cent. He’s also leading the social media charge with twitter and 
Facebook accounts.  

He’s cute, adorable, a bit of fun and helping advocates of the Charter reach new audiences. But 
his biggest media stunt is yet to come! Join Koda at the steps of parliament at 1pm on Friday, 9 
September to show Premier Ted Baillieu that we ♥ Victoria’s Charter of Human Rights! Be sure to 
check www.hrlc.org.au/koda closer to the date for more information. 

Change the World: Amnesty International Human Rights Conference 
6 to 8 October 2011 
Royal on The Park Hotel, Corner of Albert and Alice Streets, Brisbane 

Celebrate 50 years of Amnesty International at their Human Rights Conference in Brisbane this 
October. Salil Shetty, Amnesty International’s Secretary General will be delivering an address to 
the conference on the state of the world’s human rights. Come along and hear amazing personal 
stories, take part in robust discussions with top international speakers and learn about new ways 
to defend human rights. For more information check the conference website. 

Human Rights Symposium: Realising Economic, Social and Cultural 
Rights in the UK 
21 and 22 October 2011 
This conference is organised by Just Fair in partnership with the Equality and Human Rights 
Commission, the Law Society of England and Wales, and the Human Rights Centre (University of 
Essex) and will take place at the Law Society of England and Wales.  

Key speakers include:  

• Justice Albie Sachs (former Justice of the South African Constitutional Court),   

• Professor Francesca Klug OBE (Director, Human Rights Futures Project, LSE),  

• Lady Justice Arden (Lady Justice of the Court of Appeal of England and Wales),  

http://www.theage.com.au/victoria/do-we-really-need-a-victorian-human-rights-charter-20110813-1is57.html�
http://www.theage.com.au/victoria/rights-commissioner-quits-20110802-1i9zo.html�
http://www.hrlc.org.au/content/topics/victorian-charter-of-human-rights/hrlc-submission-review-victorian-charter/�
http://www.hrlc.org.au/content/publications-resources/hrlrc-e-bulletin/vol-64-august-2011/#victorian_charter_review�
http://www.hrlc.org.au/content/publications-resources/hrlrc-e-bulletin/vol-64-august-2011/#victorian_charter_review�
http://www.hrlrc.org.au/koda�
http://www.hrlrc.org.au/koda�
http://www.twitter.com/kodarights�
http://www.facebook.com/pages/Koda-Hearts-the-Charter/185084958223811�
http://www.hrlc.org.au/koda�
http://hrc.amnesty.org.au/�
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• Baroness Walmsley (Co-Chair Liberal Democrat Parliamentary Policy Committee on 
Education, Families and Young People and sponsor of 2009 Children's Rights Bill),  

• Professor Emeritus Richard Wilkinson (Director, Equality Trust and author 'The Spirit 
Level'). 

Further information and booking details can be found online here. 

Human Rights and Comparative Disability Law  
1-2, 5-7 December 2011 
This subject is part of Latrobe University’s Public Interest Law program. In this subject students 
examine recent developments in international and comparative disability law. They begin with an 
overview of international human rights law and consider the developing relationship between 
disability discrimination law and international human rights. Using a comparative law approach 
students examine issues arising in a range of areas such as mental health; education; 
employment; housing and health. 

Further information can be found online here. 

 

 RESOURCES 

Book Review 
From Vienna to Yogyakarta, The Life of Herb Feith 
By Jemma Purdey, UNSW Press, 2010 

As the asylum seeker debate once more makes headlines across the country, Jemma Purdey’s 
engaging new biography of Herb Feith, refugee, scholar, teacher and human rights activist, is a 
timely and important reminder of the contribution that refugees have made to our political and 
social fabric – the way we understand other cultures and the way we understand ourselves. 

 Herb Feith came to Australia as a refugee in 1939 with his Austrian Jewish parents as one of 
only 5000 Jews that were granted entrance visas before the Second World War. Growing up in 
suburban Melbourne as an only child, Purdey describes Herb’s feeling that even as a young boy 
he was under an obligation to make something of his life, to be good and to do good.  

As a Melbourne University student in the 1950s, Herb studied political science under Professor 
W. MacMahon Ball who nurtured his interest in south-east Asia. After graduation, Herb’s interest 
in properly understanding the politics, culture and people of the region led him to become the first 
Australian student volunteer in Indonesia, from where he was seconded to the Indonesian 
Ministry of Information. 

Herb’s own volunteer experience led him and a posse of other like-minded Melbourne University 
students to form the Volunteer Graduate Student Scheme. Remarkably, at just 22 years old, Herb 
and his friends negotiated an international agreement under which Australian graduates could 
volunteer for service as Indonesian public servants, earning Indonesian wages on a complete 
basis of equality with their Indonesian colleagues. This scheme sowed the seed for the 
establishment of the Overseas Services Bureau, now known as Australian Volunteers 
International (AVI).  

http://services.lawsociety.org.uk/events/node/53678�
http://www.latrobe.edu.au/lawman/currentstudents/assets/downloads/law/2011-LAW5HCD-subject-information-flyer.pdf�
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AVI today is a thriving organisation which is committed to ‘a world of respectful global 
relationships where all people have access to the resources they need, the opportunity to achieve 
their potential, the right to make decisions about the kind of development they want and to 
participate in their own communities.’ In the 60 years it has been operating, over 7500 Australians 
have embraced Herb’s volunteering spirit and contributed to development projects in more than 
25 countries.   

At the Melbourne launch of Purdey’s biography earlier this month, Australian-born Kirsty Sword 
Gusmao, the first lady of East Timor, spoke of her own extraordinary work with the Overseas 
Student Bureau. Her involvement led her to acting as a messenger and translator for Xanana 
Gusmao, the then imprisoned leader of the East Timorese Resistance Movement and later the 
first President of a free East Timor. 

Herb’s deep and enduring engagement with Indonesia was activist, scholarly and familial. While 
his permanent base was in Melbourne he returned to Indonesia many times over the years and 
with the publication of his seminal work in 1962, The Decline of Constitutional Democracy in 
Indonesia, he became widely recognised as a world expert on Indonesian politics and society. 

While Herb emerges from the book as a deeply insightful, adventurous and most humane man, 
Purdey also points to his internal struggles over whether to pursue an analytical, academic life or 
a more activist, humanitarian approach. It was, as he put it, a conflict of ‘mind versus heart.’ 
Purdey describes it as ‘a human story of struggle between a man’s intellectual ambitions and 
pursuits, his work and family responsibilities and his moral compulsion to act.’ Notwithstanding 
his lifelong commitment to Indonesia, his overwhelming sense of global injustice often led to a 
type of paralysis that plagued him, particularly in the later years of his life during which he 
assumed a number of causes – alternative education, environmental issues, the plight of political 
prisoners and the East Timorese independence movement. 

The other central and no less complex figure in the book is Indonesia and its struggle towards 
democracy. For those with little knowledge or understanding of one of our closest and most 
important neighbours, the book is an excellent introduction – charting the decline of Soeharto, the 
first democratic elections, the mass killings and ensuing repression, the East Timorese resistance 
movement and finally the tentative rebirth of Indonesian democracy in the 1990s.  

The book also describes the development of Australia’s relationship with Indonesia and provides 
an interesting account of how this relationship has reorientated Australian political, economic and 
cultural understandings over the last few decades. 

In her introduction, Purdey notes that from Melbourne to Jakarta Herb is often remembered by 
those who knew him as one of the ‘nicest people they have ever met.’ His genuine engagement 
with people and issues, and his true commitment to treating people with equality and real interest, 
earned him tremendous respect throughout the world. Indeed, one of the delights of the book is 
the wonderful excerpts of the voluminous correspondence that Herb kept during his life. The 
letters show a life lived thoughtfully, with a depth and rigour in explorative and contemplative 
thought that is rare in the immediate and often superficial way we communicate today.  

Herb Feith died unexpectedly in 1991. His legacy continues through the work of AVI and the 
generations of students to whom he imparted his concern for Indonesia, human rights and peace. 
Purdey’s portrait of Herb shows a life navigated by an abiding sense of empathy, understanding 
and commitment to greater equality. It is a life well lived and a story well told and one that is sure 
to provide inspiration for students, academics, activists and anyone who is concerned with how to 
do good.  

Kristen Hilton is Director of Civil Justice, Access and Equity with Victoria Legal Aid 
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Free Movie Tickets – The Whistleblower  
We have double passes donated by Hopscotch Films to give to the first 20 Rights Agenda 
readers to enter their details here. The Whistleblower stars Rachel Weisz as Kathryn Bolkovac, a 
Nebraskan police officer who takes a UN peacekeeping job in post-war Bosnia. Her expectations 
of helping rebuild a devastated country are dashed when she uncovers a dangerous reality of 
corruption, cover-up and diplomatic immunity amidst an expansive human trafficking industry.  

Documentary reveals the human face of logging in PNG 
Australian independent documentary filmmaker David Fedel's film, Bikpela Bagarap (Big 
Damage) reveals some of the human rights abuses associated with illegal logging occurring in 
Papua New Guinea. Bikpela Bagarap is told through the voice of regular villagers, without 
narration. It is a tale of exploitation and broken promises, where local people are treated as 
second-rate citizens in their own country by logging companies and corrupt politicians. 
Customary landowners are forced into signing documents they don’t understand, for the promise 
of development - fresh water, health and education, but these essential services are rarely 
provided. David Fedel is looking for assistance to distribute the film, so if you are interested in 
screening the film or can help with financing and distribution, please visit his website. 

Criminal Process and Human Rights 
Jeremy Gans, Terese Henning, Jill Hunter and Kate Warner 

Criminal Process and Human Rights is a comprehensive guide to the impact of human rights law 
on Australian criminal process. It gives an in-depth commentary on the actual and potential 
impact in Australia of the International Covenant on Civil and Political Rights (the ICCPR) and 
analyses the Charter of Human Rights and Responsibilities Act 2006 (Vic) and the Human Rights 
Act 2004 (ACT) from a criminal process perspective. 

The authors’ detailed coverage of key trends and developments highlights leading cases and 
melds the extensive international human rights jurisprudence of the UK, Europe, Canada, the 
USA, South Africa, New Zealand and Hong Kong into local Australian law. This informed analysis 
of the major criminal process issues is thematically structured: 

• arrest, detention and bail in the context of the right to personal liberty, ‘the first and 
primary end of human laws’ (Blackstone); 

• the right to silence in both trial and pre-trial contexts; 

• rights to security of the person and to privacy, from the most intimate invasion of 
personal autonomy to search of premises; and 

• fair trial rights and many of the vast array of pre-trial and trial judicial, prosecution and 
practitioner obligations, including addressing delay, disclosure, waiver of rights and 
witness questioning. 

For further information or to place an order, visit: http://www.federationpress.com.au 

Geneva media organisation to highlight Human Rights 
Gmedia Center is a newly established organisation in Geneva that intends to empower media on 
human rights issues and international mechanisms. Structured around workshops in conjunction 
with the sessions of the Human Rights Council and Treaty Bodies, Gmedia Center aims to 
increase media's awareness and access to the Geneva based Human Rights institutions and 

http://www.hopscotchfilms.com.au/films/coming-soon/whistleblowermovie/�
http://rsvp.hopscotchfilms.com.au/RSVP/hrlc�
http://www.bikpelabagarap.com/�
http://www.federationpress.com.au/�
http://www.gmediacenter.net/�
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materials, and to ensure quality coverage of human rights issues, reports and recommendations. 
Through this programme, Gmedia Center intends to contribute in filling the 
information/communication gap existing between Geneva, where human rights discussions take 
place and countries where violations mostly occur. As a social media platform, Gmedia Center 
aims to provide a an online community, where media professionals have access to networking 
within the industry as well as information and access to grants, fellowships, and training 
programs. More information is available online here. 

 

 HUMAN RIGHTS JOBS 

Welfare Rights Lawyer, North Australian Aboriginal Justice Agency 
The North Australian Aboriginal Justice Agency (NAAJA) is seeking to recruit a Welfare Rights 
Solicitor. The successful applicant will be part of a team of lawyers who provide legal 
advice/information and casework assistance to individuals in relation to social security and 
tenancy issues. The team also provides community legal education and capacity building for 
organisations about Centrelink including income management and housing issues. The 
successful applicant will also have input into NAAJA’s welfare rights law and policy reform 
activities. The position will be based in Katherine, the gateway to Kakadu, East Kimberley, 
Central Arnhem Land and the Katherine big rivers. A culturally rich and exciting experience 
awaits the successful candidates. Most lawyers with the agency travel once a month to remote 
communities throughout the Top End of the Northern Territory to attend bush courts and/or give 
advice. 

Lawyer, Public Interest Law Clearing House (Vic) 
The Public Interest Law Clearing House (Vic), a leading public interest law and advocacy NGO, is 
seeking to recruit a lawyer to work with PILCHConnect, a PILCH program which specialises in 
providing legal services to community and non-profit organizations. Applications close 12 
September. For further information, see www.pilch.org.au/jobs/. 

Community legal sector jobs 
There are currently a range of job opportunities in the community legal sector, including with the 
Victorian Aboriginal Legal Service (criminal lawyer), Consumer Action Legal Centre (litigation 
lawyer) and Seniors Rights Victoria. For further information, see 
www.communitylaw.org.au/cb_pages/jobs_and_getting_involved.php#clc. 

 

 FOREIGN CORRESPONDENT 

The Arab Springs come to Europe 
In many ways the outbreak of civil unrest in the United Kingdom in early August heralded the 
arrival of Europe’s own ‘Arab Spring’. Of course, the wanton destruction pursued by London’s 
rioters contrasted starkly with the mostly peaceful methods employed by protesters throughout 
the Middle East and North Africa. That the Londoners were met with far less violence than their 

http://www.gmediacenter.net/�
http://www.naaja.org.au/index.cfm?fuseaction=displayEmployment&pID=681&y=2011&mo=8�
http://www.naaja.org.au/index.cfm?fuseaction=displayEmployment&pID=681&y=2011&mo=8�
http://www.pilch.org.au/jobs/�
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predecessors in Tunis and Cairo was a reminder of the contrasts between the two movements: at 
the core of the Arab Spring was a demand for democratic governance and the enjoyment of 
human rights, things which Britons had long enjoyed. Nevertheless, it is difficult to ignore the 
similar characteristics which underpinned both events: a poor, discontented youth with little hope 
for their future, excluded from prosperity and opportunity, increasingly aware – thanks largely to 
social media – of the injustice of their own oppression, and increasingly able to communicate 
about it. The events of the Tottenham Summer seemed a clear reiteration of the lesson from the 
Arab Spring – wherever inequality persists, so too does instability.  

The United Nations Special Rapporteur on Extreme Poverty and Human Rights foreshadowed 
such a situation in her report to the Human Rights Council in May 2011, warning that “should 
these inequalities persevere, the result could be increasing social unrest and conflict.” The report 
highlighted the devastating consequences of the recent global economic and financial crises, 
noting that it is the poorest and most excluded members of our societies who, despite being 
removed from the causes of the crises, have suffered disproportionately from them. Austerity 
measures, she cautioned, would only further disadvantage those who already live in poverty, 
perpetuate inequality and ensure that poverty is passed onto the next generation. Moreover, they 
would seriously undermine the ability of governments to meet their internationally-agreed human 
rights obligations, including their responsibilities to prioritise the rights of the poorest and most 
vulnerable, and to refrain from taking any retrogressive measures which negatively affect the 
enjoyment of human rights by individuals.  

The experience of the United Kingdom has been a vivid validation of the Special Rapporteur’s 
forewarnings. The British people, hit hard by the onset of the crisis in 2007, have suffered from 
the introduction of austerity measures, which have ranged from cuts to childcare supports and 
child benefits to reductions in the tax threshold and the winter fuel allowance. As social spending 
has decreased, poverty has increased. Not only are more people experiencing poverty and 
unemployment than before the crisis, but poverty is deeper and unemployment is longer and 
harder to escape. By 2011, income inequality in the United Kingdom was the seventh highest 
among OECD countries and rising faster than the average. The predicted benefits of austerity – 
deficit reduction, rising market confidence, and improved consumer demand – have not come to 
pass, and growth rates have stalled as talk of a double dip recession grows louder by the day.  

As a fitting illustration of this reality, on the fourth day of the UK riots there was a disastrous 
slump in the financial markets, signalling what many fear could be a return to financial crisis in 
Europe. The coincidence of the two events put into sharp relief the clear disparity between 
societal attitudes towards those at the lowest socio-economic echelons, and those at the top. The 
architects of the disaster on the financial markets were entirely exempt from the vitriol and hatred 
that was levelled at those causing the disaster on the streets. Just as those British 
parliamentarians exposed for misuse of expense allowances in 2009 completely escaped the 
harsh punishment doled out to London’s rioters in the aftermath of the unrest.  

British Prime Minister David Cameron maintains that “this is not about poverty, it’s about culture.” 
Indeed, the riots in London are about culture. About a culture, evident everywhere from the 
streets to the newsrooms to the courtrooms to the Parliament, which stigmatises, penalises and 
discriminates against people living in poverty.  

The reality is that in British society – in all of our societies – there is structural discrimination 
against the poor and disadvantaged. In myriad ways people living in poverty or those excluded 
from our society are ignored, belittled, segregated and humiliated. They face public criticism and 
social stigmas and are often disregarded by the media and political representatives. Often, the 
communities in which the poorest and most vulnerable live are badly serviced and under 
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resourced, plagued by unemployment and heavily reliant on a demeaning welfare system. In a 
devastating cycle of the-chicken-or-the-egg, many of the best nurses and teachers steer clear of 
the worst hospitals and schools. 

Because the poor and excluded experience far higher levels of engagement with the criminal 
justice system than the rest of society – over-policing and discriminatory targeting have the 
unsurprising effect of fostering criminality – disrespect and distrust is deeply entrenched in many 
interactions with police. The pervasive asymmetries of power between authorities and the most 
disadvantaged stymie the majority of complaints to or about police or other authorities; those that 
muster the courage to criticize their oppressors are disregarded, or worse. Unlike many of us, 
they cannot afford the significant advantage that competent legal advice provides in countless 
everyday exchanges – with police and courts, welfare and housing administrators, banks and 
creditors.  

In such a context, how can we be surprised when, in the face of a culture of violence and 
discrimination, marginalised communities respond with violence of their own? 

The challenge for the British government – to governments everywhere, which, as poverty 
deepens and inequality persists, will with increasing likelihood encounter their own versions of the 
Arab Spring – is to eliminate this culture of stigmatisation and penalisation from within their 
society. This begins with a change in societal attitudes, and with the elimination of biased and 
sensationalist media coverage which perpetuates discriminatory stereotypes of people living in 
poverty. It also implies measures to address the root causes of poverty and social exclusion, and 
to take down the legal, economic, social and administrative barriers that people living in poverty 
face in gaining access to food, shelter, employment, education, health services, and 
opportunities. To this end, austerity measures which disproportionately affect the poorest and 
most vulnerable must be seriously re-evaluated and should not impede the ability of governments 
to deliver basic essential services such as education, housing and health care.  

Most of all, it requires a recognition that human rights are the entitlement of the poor just as they 
are the entitlement of the rich. For, as the Special Rapporteur points out in her forthcoming report 
to the General Assembly in October 2011, discrimination and penalisation of the poor is not just a 
societal issue or a moral issue, it is a human rights issue. Measures which penalise, segregate, 
discriminate and undermine the autonomy of people living in poverty deprive them of their ability 
to realise and enjoy their human rights. Denying someone the equal enjoyment of human rights 
because their clothes, speech, appearance, or need identifies them as poor not only reinforces 
and exacerbates their situation, it undermines the principles of inherent dignity and equal and 
inalienable rights. Ultimately, eradicating a culture which treats people living in poverty as 
irresponsible, undeserving, even criminal, is a legal obligation with which all countries must 
comply. Failure to do so will violate governments’ long-standing international human rights 
obligations. Moreover, it will ensure the continued deterioration of social cohesion, perpetuate 
and exacerbate inequality, and increase the likelihood that the Tottenham Summer will turn into a 
long, cold winter.  

Carly Nyst is a human rights lawyer and research associate at the International Council on 
Human Rights Policy. She provides research assistance to the United Nations Special 
Rapporteur on Extreme Poverty and Human Rights and is currently working on issues related to 
the penalisation of poverty and access to justice.  
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 IF I WERE ATTORNEY-GENERAL… 

Recognising the failure of our adversarial system to deliver access to 
justice 
Joanna Shulman 

Fundamental to our system of justice is the idea that parties to a dispute are adversaries, and 
that their dispute must be decided by an impartial judge who is not permitted to take into account 
any evidence other than that presented by the parties. 

The traditional adversarial system relies on the parties using their own resources to find and 
present evidence to the decision-maker. It has a proud history and has long been put forward as 
an ideal model for resolving legal issues. Indeed, it is often referred to as the “Rolls Royce” model 
of justice. However, when individuals disadvantaged by reason of their socio-economic status, 
disability, race or other attribute; try to utilise the Rolls Royce model, they often are unable to 
even open the door. Ironically, it is these individuals have the highest rates of interaction with the 
justice system, and yet are the worst served by it.  Without adequate access to legal 
representation, or funds to secure the evidence required to prosecute their case, many of these 
people do not have real access to justice.  In fact, in many areas of law, community legal centre 
lawyers advise their clients against bringing a case in a formal adversarial system, regardless of 
the merit of the matter, simply because the client does not have the funds or stamina to fund and 
organise protracted litigation within the adversarial system. 

To some extent, governments have attempted to respond to this problem, by incorporating 
elements of alternative justice systems into mainstream models, such as inquisitorial systems 
and state prosecutorial bodies. The introduction of the Fair Work Ombudsman, who has 
prosecutorial and enforcement powers, is one of the most recent examples of this, and has been 
heralded as a powerful tool in addressing systemic breaches of the Fair Work Act 2009. 

However, in most areas, Australian law still relies predominately on the adversarial system. It is 
on these areas that the social justice sector focuses much of its energy, by lobbying for increased 
access to justice through the incorporation of mechanisms from alternative legal systems, such 
as low cost Tribunals and through increased state intervention.  

For example, in the federal discrimination law system, matters can only be heard in the very 
formal Federal Courts or Federal Magistrates Courts, both of which rely on the adversarial 
system of dispute resolution. This requires an already disadvantaged individual to fund the 
gathering and arguing of evidence, and to withstand personal and public attacks on their 
character during cross-examination. If they are successful, the average award is $20,000, far less 
than their legal costs. It is frequently the case in discrimination matters that the applicant bringing 
the complaint is not the only person to have experienced the discrimination in question. The 
discrimination may be in the form of a broader policy or process that has a discriminatory effect 
on people with certain characteristics, the satisfactory resolution of which may be a matter of 
significant public benefit.  Yet, we require the individual applicant to risk their assets and 
reputation to pursue these matters for the public good through a formal adversarial system, often 
with far fewer resources than their opponents. It truly is a system that pitches David against 
Goliath. Unfortunately, in our system David rarely wins, because he does not have the resources 
to get to the battle.  

The introduction of elements from alternative systems would go some way to facilitating access to 
justice in the discrimination jurisdiction. No-cost tribunals or state-based enforcement 
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mechanisms such as agency complaints, for those who systematically breach discrimination laws 
are just some of the options that could be considered.  

Another group systematically disadvantaged by a lack of access to justice are individuals living in 
boarding and lodging accommodation, who are often among the most vulnerable people in our 
community.  In NSW, boarders and lodgers fall outside the protection offered by the laws 
governing residential tenancies. This means that when faced with problems such as eviction 
without notice, a rental increase, stolen bond or even a leaky tap, their only option is to proceed 
to the NSW Supreme Court, and to argue their case in the traditional adversarial system. The 
cost of doing this is currently $894 in filing fees, and $1,786 for the allocation for a day of hearing. 
That does not include legal costs. Redfern Legal Centre has been arguing for many years that 
boarders and lodgers should be given easy access to a low cost Tribunal, like the Consumer 
Traders and Tenancy Tribunal. 

In Redfern Legal Centre’s other specialty areas of legal practice, we have been arguing for 
increased enforcement powers for the Telecommunications Ombudsman (in relation to 
complaints about mobile phone contracts) and the Police Complaints Ombudsman, again with the 
aim of moving our clients out of a pure adversarial system of justice to a more effective model. 

If I were Attorney General, I would promote the idea that the philosophical purity of the 
adversarial system is not the only or even the best answer to the problems of injustice in our 
society. We also need to admit that the adversarial system is not necessarily the best model in all 
situations, and that many of our modern court systems incorporate elements of alternative justice 
models, with the worthy aim of increasing access to justice for all parties involved.  

To take a bigger step towards the goal of achieving access to justice, I would promote a multi-
faceted approach to the design of our legal systems, whereby multiple and parallel models of 
dispute resolution are considered as a starting point. We need to consider alternative models of 
justice including the inquisitorial system without the smug prejudice that has usually characterised 
discussions of access to justice. Perhaps a Fiat is not a Rolls Royce, but in the narrow cobbled 
byways of justice it may be a more efficient means of getting to our destination. 

Joanna Shulman is CEO of Redfern Legal Centre, a community legal centre in NSW 
specialising in discrimination, employment, housing, domestic violence, credit/debt, consumer, 
policing and administrative law.  
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The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 
 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 
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Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre. 

Visit www.hrlc.org.au every Friday for a weekly human rights news summary.  
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