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 OPINION 

Getting real on children’s rights: Is offshore processing compatible with 
Australia’s legal obligations to child refugee applicants? 
Amidst the fierce debate surrounding the report of the Expert Panel on Asylum Seekers (Houston 
Report) and the subsequent enactment of the Legislation Amendment (Regional Processing and 
Other Measures) Act 2012 (Cth) (Regional Processing Act), children’s rights have been kicked 
further under the carpet as the Australian Government persists in its crusade for legal 
exceptionalism. This opinion piece focuses on implications of the legislative changes for child 
refugee applicants arriving by boat, and in particular, unaccompanied minors. 

Australia owes every child within its jurisdiction – including non-citizen children – the corpus of 
rights set out in the Convention on the Rights of the Child. At the heart of the Convention is the 
requirement that “[i]n all actions concerning children … the best interests of the child shall be a 
primary consideration”. The Convention goes on to require special protections for children 
deprived of a family environment (article 20) and refugee children (article 22), and provides that 
children have the right to education (articles 28–29), the highest attainable standard of health 
(article 24) and freedom from arbitrary detention (article 37). Critically, Australia is not absolved of 
these responsibilities by transferring children to an offshore processing facility. Apart from limited 
engagement with the best interests principle, the Houston Report did not mention these 
responsibilities, despite having been commissioned to advise on “relevant international 
obligations”. 

The “best interests” principle requires that the best interests of each individual child must be the 
subject of active consideration of all administrative authorities, legislative bodies and courts of 
law, and taken into account as a primary consideration. The UN Committee on the Rights of the 
Child (UNCRC) has interpreted the principle to require a comprehensive assessment of the best 
interests of a displaced child prior to any decision fundamentally impacting that child, conducted 
in a friendly and safe atmosphere by qualified professionals. 

The Regional Processing Act does not contain any requirement that a best interests assessment 
be conducted in relation to children who are transferred to another country to be processed. The 
majority of the High Court in Plaintiff M70 v Minister for Immigration and Citizenship noted that in 
the context of the (failed) Malaysia Solution, the intention was to conduct the assessment after a 
child had reached Malaysia. Conducting a best interests assessment after the decision to transfer 
is made radically misses the point of the obligation. Under the Regional Processing Act, it is not 
clear when – or if at all – this assessment will take place. 

For the past several decades, when an unaccompanied child arrived in Australian territory the 
Minister for Immigration and Citizenship was appointed the child’s guardian under the 
Immigration (Guardianship of Children) Act 1946 (Cth) (Guardianship Act), and the child became 
a ward of state. Before the child left Australia, the Minister would have to give consent in writing, 
having regard to the child’s interests. The High Court in Plaintiff M70 confirmed that this consent 
would be reviewable under Australian administrative law. Such a review would necessarily entail 
consideration of the rights under the Convention, including the “best interests” principle. 

In order to circumvent the High Court ruling, the Houston Report recommended that the 
requirement to consent be repealed. But Parliament sunk the boot even harder into children’s 
rights. The Regional Processing Act has amended the Guardianship Act to remove in their 
entirety the Minister’s guardianship responsibilities for any unaccompanied child who is taken to 
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be processed in an offshore facility. No provision is made for any person to replace the Minister 
as legal guardian. This is directly contrary to guidance provided by the UNCRC, which 
emphasises that a child’s best interests require the expeditious appointment of a “competent 
guardian … as a key procedural safeguard” to be consulted about all actions taken in relation to 
the child. In one ferocious legislative swoop, unaccompanied children have been cast adrift. 

It’s time to get real on what the new offshore processing regime means for children seeking 
international protection. The current regime is plainly incompatible with Australia’s international 
legal obligations, and is yet another blot on Australia’s increasingly tarnished human rights 
record. In circumstances where the Government has demonstrated an obstinate, if misconceived, 
intention to process refugee applicants offshore, it is crucial that these arrangements are 
compatible with the near-universally agreed set of rights that states owe to all children.  

Katie O’Byrne graduated from the LLM at the University of Cambridge in 2012. Jason Pobjoy is 
a PhD candidate at the University of Cambridge. 

This piece originally appeared on the Oxford Human Rights Hub blog. 
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 NEWS IN BRIEF 

Landmark High Court hearing could enshrine freedom of speech in the 
Australian Constitution 
A legal challenge by controversial Adelaide street preachers could see free speech recognised as 
a Constitutional right – comparable to the US First Amendment - and trigger a rewriting of state 
and council laws. (See Policy and Casework below for details about the HRLC’s involvement in 
this case.) 

Tasmanian Parliament gets cold feet, but marriage equality advocates 
vow not to give up 
The Tasmanian Premier and gay rights campaigners have vowed not to give up on same-sex 
marriage despite an historic bill being defeated in the state's Upper House. Pro marriage equality 
MPs are urging a move to investigate the legal concerns cited during the debate with the view to 
reintroduce the bill next year. Meanwhile, the Victorian Premier has been accused of reneging on 
a pre-election pledge to give Liberal MPs a conscience vote on marriage equality. 

Anti-homophobia ads screen at AFL finals 
The AFL showed anti-homophobia advertisements on the big screen at both the Sydney-
Collingwood and Hawthorn-Adelaide preliminary finals in support for the ‘No to homophobia’ 
campaign following the stir caused by openly gay amateur footballer Jason Ball who publically 
appealed for the AFL to do more to combat homophobia. Beyondblue, an organisation focused 
on raising awareness about depression, has also launched an advertising campaign that 
compares discrimination against gay and lesbian people with the past practice of forcing left-
handed children to use their right hand. 

Roxon attempts to allay fears over data storage  
The Federal Government has tried to ease community concerns over a controversial plan to store 
people's phone and internet records for up to two years which has raised concerns that the 
government and opposition will prove too accommodating to police and intelligence agencies. 
Meanwhile, Australia's Privacy Commissioner has warned that pending changes to privacy laws 
are falling behind technology and fail to protect the public from being spied on in their own 
backyards. 

Government delays referendum on constitutional recognition 
The federal government has decided to shelve plans for a referendum seeking constitutional 
recognition of Indigenous people. The announcement has received mixed responses from 
Indigenous groups, with the co-chairman of the National Congress of Australia's First Peoples, 
Les Malezer, criticising the Government for failing to consult meaningfully on policy. Opposition 
leader, Tony Abbott, has backed the decision to postpone, saying he did not want the issue to be 
rushed and ultimately fail. Greens leader Christine Milne criticised both Mr Abbott and Prime 
Minister Julia Gillard for the decision but also acknowledged there was insufficient support for the 
referendum at this time. 

 

http://www.news.com.au/national/freedom-of-speech-gets-a-hearing-as-street-preachers-challenge-law/story-fncynjr2-1226484110392�
http://www.news.com.au/national/freedom-of-speech-gets-a-hearing-as-street-preachers-challenge-law/story-fncynjr2-1226484110392�
http://www.abc.net.au/news/2012-09-27/tasmania-upper-house-votes-down-gay-marriage/4284538�
http://www.abc.net.au/news/2012-09-27/tasmania-upper-house-votes-down-gay-marriage/4284538�
http://www.abc.net.au/news/2012-09-28/mental-toll-from-demise-of-same-sex-marriage-bill/4286034�
http://www.theage.com.au/victoria/premier-accused-of-reneging-on-gay-marriage-pledge-20120930-26t0j.html�
http://www.theage.com.au/victoria/premier-accused-of-reneging-on-gay-marriage-pledge-20120930-26t0j.html�
http://www.theage.com.au/afl/afl-news/gay-ads-to-air-on-afls-big-screens-20120920-269l3.html�
http://www.theage.com.au/afl/afl-news/i-didnt-know-any-footballers-who-were-gay-20120908-25ler.html�
http://www.theage.com.au/victoria/beyondblue-in-antidiscrimination-push-20120904-25cox.html�
http://www.abc.net.au/news/2012-09-04/roxon-tries-to-allay-fears-over-data-storage-plans/4242280�
http://www.theage.com.au/opinion/editorial/keeping-an-eye-on-those-who-would-watch-us-20120930-26txu.html�
http://www.canberratimes.com.au/act-news/the-drone-invasion-of-privacy-20120929-26sq0.html#ixzz280CwdMFB�
http://www.canberratimes.com.au/act-news/the-drone-invasion-of-privacy-20120929-26sq0.html#ixzz280CwdMFB�
http://www.theaustralian.com.au/news/breaking-news/govt-shelves-indigenous-referendum/story-fn3dxiwe-1226477796143�
http://www.theaustralian.com.au/news/breaking-news/govt-shelves-indigenous-referendum/story-fn3dxiwe-1226477796143�
http://www.abc.net.au/news/2012-09-22/indigenous-leader-backs-move-to-defer-referendum/4275256�
http://www.theaustralian.com.au/national-affairs/indigenous/labor-delay-let-first-peoples-down/story-fn9hm1pm-1226481376601�
http://www.theaustralian.com.au/national-affairs/indigenous/tony-abbott-backs-delay-on-indigenous-recognition-referendum/story-fn9hm1pm-1226478105398�
http://www.theaustralian.com.au/national-affairs/rob-oakeshott-to-stick-despite-indigenous-referendum-delay/story-fn59niix-1226478005226�
http://www.theaustralian.com.au/national-affairs/rob-oakeshott-to-stick-despite-indigenous-referendum-delay/story-fn59niix-1226478005226�
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Preventable death of NT man in custody reignites push for Australia to 
ratify Optional Protocol to the Convention against Torture 
The Northern Territory Coroner has found that the death of an Aboriginal man in police custody 
resulted from "completely inadequate" and "derelict" treatment, pointing to a general problem of 
treatment of vulnerable people in custody in Australia.  The coroner's findings reaffirm the urgent 
need for Australia to ratify and implement the Optional Protocol to the Convention against Torture 
 which requires that all places of detention are subject to independent monitoring and inspection. 
Australia signed the Protocol in 2009 but is yet to ratify and implement it. 

Mentally ill forced to pay for care in jail 
Mentally ill patients at the Forensic Hospital at Long Bay jail are being forced to pay for treatment 
out of their pensions, making them the only public psychiatric patients in NSW forced to pay for 
their care. 

Stormy waters continue in asylum seeker debate 
Boats filled with asylum seekers have continued to arrive in Australia since the Government 
embraced the Pacific Solution. The latest arrivals follow the Government’s announcement that 
groups of Sri Lankan asylum seekers had asked to be sent home rather than risk being sent to an 
offshore processing facility. The opposition has been echoing claims of the Sri Lankan 
government that the people arriving in Australia are merely economic migrants, but a new 
documentary has revealed worsening human rights situation in Sri Lanka. Meanwhile, Indonesia 
has flagged it may refuse future requests by Australia to transfer rescued refugees from one ship 
to another so they can be returned to Indonesia. 

PM makes case for UN Security Council seat 
Prime Minister Julia Gillard’s maiden address to the UN General Assembly in New York 
championed Australia's track record as a donor of international aid and a solid contributor to 
peacekeeping efforts as she outlined Australia's case for a seat on the UN Security Council. The 
opening session of the General Assembly also saw much debate over tolerance, free speech, 
and religiously motivated violence. 

http://news.theage.com.au/breaking-news-national/coroner-slams-nt-police-over-mans-death-20120917-261h1.html�
http://www.abc.net.au/unleashed/4267056.html�
http://www.abc.net.au/unleashed/4267056.html�
http://www.theage.com.au/opinion/politics/sign-up-to-prevent-jail-deaths-20120918-264ia.html#ixzz26rk3B9zM�
http://www.theage.com.au/opinion/politics/sign-up-to-prevent-jail-deaths-20120918-264ia.html#ixzz26rk3B9zM�
http://www.theage.com.au/opinion/politics/sign-up-to-prevent-jail-deaths-20120918-264ia.html#ixzz26rk3B9zM�
http://blogs.news.com.au/heraldsun/law/index.php/heraldsun/comments/no_more_indigenous_deaths_in_custody/�
http://www.smh.com.au/nsw/mentally-ill-forced-to-pay-for-care-in-jail-20120929-26s19.html�
http://www.smh.com.au/nsw/mentally-ill-forced-to-pay-for-care-in-jail-20120929-26s19.html�
http://www.theage.com.au/national/asylum-seeker-boat-intercepted-20120930-26trt.html�
http://www.theage.com.au/opinion/political-news/asylum-boatload-defies-solution-20120928-26qn2.html�
http://www.theage.com.au/opinion/political-news/asylum-boatload-defies-solution-20120928-26qn2.html�
http://www.abc.net.au/news/2012-09-29/asylum-seekers-head-home-to-avoid-offshore-processing/4287404�
http://www.smh.com.au/world/policy-by-numbers-ignores-complex-motivations-20120928-26qos.html#ixzz280zPqqGV�
http://www.smh.com.au/world/policy-by-numbers-ignores-complex-motivations-20120928-26qos.html#ixzz280zPqqGV�
http://www.abc.net.au/lateline/content/2012/s3595309.htm�
http://www.theage.com.au/national/jakarta-may-refuse-to-take-refugees-at-sea-20120904-25cou.html�
http://www.abc.net.au/news/2012-09-27/gillard-addresses-un-general-assembly/4282652�
http://www.smh.com.au/world/un-assembly-divided-by-free-speech-row-20120925-26ja7.html�
http://www.smh.com.au/world/un-assembly-divided-by-free-speech-row-20120925-26ja7.html�
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INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

Five year anniversary of the United Nations Declaration on the Rights of 
Indigenous Peoples 
Extract of a statement by Les Malezer made on 13 September 2012 
Today marks the fifth anniversary of the adoption of the UN Declaration on the Rights of 
Indigenous Peoples. Without doubt this international instrument has already been established 
universally as a human rights benchmark to confirm the indigenous peoples of the world are 
equal to all other peoples. This achievement, within the first five years of its life, is verification that 
the rights of our peoples, encompassing social organisation, cultures, territories and 
development, are progressively being acknowledged. 

Indigenous peoples everywhere are citing the Declaration and its components as they vie for 
equality and non‐discrimination in their own territories. Slowly but surely, member States of the 
United Nations are revising their relationships with indigenous peoples to respect these human 
rights. We can see evidence that basic human rights as articulated in the Universal Declaration of 
Human Rights are being given extra attention where indigenous peoples are involved. 

The establishment of mechanisms, including the UN Special Rapporteur on the Rights of 
Indigenous Peoples, the UN Expert Mechanism on the Rights of Indigenous Peoples and the UN 
Permanent Forum on Indigenous Issues are concrete steps already taken to guarantee change. 
These are very specific and important actions taken by the United Nations to ensure that the 
rights of Indigenous Peoples are a priority concern towards not only global peace, security and 
development, but also the wellbeing of the cultural and ecological environs. 

In Australia over the past five years, there has been a turnaround in the commitment by the State 
to the UN Declaration on the Rights of Indigenous Peoples. In 2009 the Government of Australia 
announced its support for the Declaration, having voted in 2007 in the General Assembly against 
the adoption of the Declaration. The Government has given tangible support to the establishment 
of the National Congress of Australia’s First Peoples, a body created in accordance with Article 
18 of the Declaration. The Government has also commissioned a review of the Constitution of 
Australia to provide recognition that Aboriginal and Torres Strait Islander peoples are the First 
Peoples of Australia. 

There can be no doubt that Aboriginal and Torres Strait Islander people in Australia have a high 
level of awareness of the existence of the UN Declaration on the Rights of Indigenous Peoples 
and an appreciation that the United Nations will continue to examine the exercise of the rights 
and freedoms of indigenous peoples of the world. This has been amply demonstrated during the 
past five years by many UN reports which address Australia and the rights of the Aboriginal and 
Torres Strait Islander peoples. 

The Australian Human Rights Commission is collaborating with the National Congress of 
Australia’s First Peoples and the Indigenous Peoples Organisations to implement a national 
strategy for increased awareness and understanding of the Declaration on the Rights of 
Indigenous Peoples. 
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Looking back we must remember how it has taken so long to have our rights as indigenous 
peoples recognised in global governance and international law. Five years on, it is time for the 
Aboriginal and Torres Strait Islander peoples to be more vigorous in exercising these rights and 
freedoms. 

A copy of the full statement is available online here.  

Military cooperation with Indonesia must be subject to stringent 
safeguards 
On 5 September 2012, the Australian Government signed a Defence Cooperation Agreement 
with Indonesia. The agreement raises potentially significant human rights issues. 

The HRLC has been advised by the Defence Minister’s office that the agreement is confidential 
and not available publicly. 

In a press release on the agreement, Indonesia disclosed that the agreement affirms principles of 
territorial sovereignty and non-interference in each other’s “internal affairs”. Disturbingly, there 
has been no reference by either side to the agreement affirming any commitment to human rights 
or containing any human rights safeguards. Australia’s Defence Minister, Stephen Smith, is 
reported as saying he has “no concerns” regarding the human rights implications of military 
cooperation with Indonesia. 

In the HRLC’s view, this is deeply concerning. 

It is well documented that the Indonesian military has been implicated in serious human rights 
violations in West Papua. Recently the ABC’s 7.30 program reported that an Indonesian police 
unit which receives extensive financial and operational support from Australia may also be 
involved in human rights violations in the province. 

Australia’s obligations to respect and protect human rights do not end at our borders, but extend 
to ensuring that defence cooperation with Indonesia does not in any way aid, assist or otherwise 
support operations which may lead to human rights violations. As a principle of international law, 
States have an obligation to avoid acts and omissions that “create a real and foreseeable risk of 
nullifying or impairing the enjoyment of human rights extraterritorially” (Maastricht Principles, 
para 13). 

As a matter of due diligence, States are required to conduct prior assessment of the “risks and 
potential extraterritorial impacts of their laws, policies and practices on the enjoyment of human 
rights”. The purpose of such assessment is to “inform the measures that States must adopt to 
prevent violations or ensure their cessation as well as to ensure effective remedies” (Maastricht 
Principles, para 14). 

In accordance with our international human rights obligations and our commitment to good 
international citizenship, Australia should ensure that all proposed military cooperation with 
Indonesia is subject to a comprehensive assessment of the human rights impacts and risks. We 
should also ensure that all such cooperation is subject to safeguards so that Australia does not in 
any way aid or support operations that may foreseeably lead to human rights abuses. 

http://nationalcongress.com.au/wp-content/uploads/2012/09/DeclarationAnniversary.pdf�
http://www.theage.com.au/national/trade-open-for-military-hardware-20120905-25er3.html�
http://www.theage.com.au/national/trade-open-for-military-hardware-20120905-25er3.html�
http://www.hrlc.org.au/content/urgent-appeal-to-un-to-investigate-australian-support-for-indonesian-police-unit-involved-in-serious-human-rights-abuses-29-aug-2012/�
http://www.hrlc.org.au/content/urgent-appeal-to-un-to-investigate-australian-support-for-indonesian-police-unit-involved-in-serious-human-rights-abuses-29-aug-2012/�
http://www.hrlc.org.au/content/urgent-appeal-to-un-to-investigate-australian-support-for-indonesian-police-unit-involved-in-serious-human-rights-abuses-29-aug-2012/�
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UNHCR opposes mandatory detention of asylum seekers – new 
guidelines released 
The United Nations High Commissioner for Refugees (UNHCR) has issued new guidelines 
relating to the detention of asylum seekers. An overarching theme of the ten guidelines is that the 
detention of asylum seekers is an exceptional measure of last resort which can only be applied 
where it pursues a legitimate purpose and has been determined to be both necessary and 
proportionate in each individual case. The guidelines emphasise the right to seek asylum as well 
as the rights of asylum seekers to liberty, security of person and freedom of movement. If 
detention is indeed necessary as a final resort, the guidelines aim to provide a humane 
framework for the implementation of detention measures.  

Under the Migration Act 1958, Australia maintains a system of mandatory immigration detention 
which is manifestly incompatible with the UNHCR’s Guidelines. 

Instead of mandatory detention of all asylum seekers, there are various ways for governments to 
address irregular migration. The UNHCR Guidelines usefully outline a range of alternatives to 
immigration detention in addition to the state of international law relating to immigration detention. 

A copy of the Guidelines is available at http://www.unhcr.org/505b10ee9.html.  

Emily Brott is on secondment to the HRLC from King & Wood Mallesons 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Parliamentary Joint Committee on Human Rights calls on Immigration 
Minister to justify offshore processing  
Following a request from the HRLC, the Parliamentary Joint Committee on Human Rights has 
called on the Immigration Minister to justify how offshore processing laws are compatible with 
Australia’s international human rights obligations. 

In a letter to the HRLC on 13 September 2012, the Joint Committee confirmed that it has written 
to the Immigration Minister asking that he “provide his assessment of the compatibility of the Act 
against Australia’s human rights obligations” and justify “any limitations on rights”. 

The request came after the Government sought to circumvent its own human rights scrutiny 
process by refusing to provide a Statement of Compatibility for the offshore processing laws as 
required under the Human Rights (Parliamentary Scrutiny) Act. 

On 21 August 2012, the HRLC wrote to the Joint Committee calling for an inquiry into the 
Migration Legislation Amendment (Regional Processing and Other Measures) Act 2012. That Act, 
which provides for asylum seekers arriving by boat in Australia to be taken to a third country for 
processing, raises serious issues as to Australia’s compliance with international human rights 
treaties. Despite this, the Act was not accompanied by a Statement of Compatibility under section 
8 of the Human Rights (Parliamentary Scrutiny) Act. Such a Statement is required to ensure that 
human rights are properly considered and safeguarded in the development of new laws. 

“The offshore processing laws raise serious issues as to Australia’s compliance with fundamental 
human rights recognised and protected not only under the Refugee Convention, but also the 
Convention on the Rights of the Child, the Convention against Torture and the International 
Covenant on Civil and Political Rights,” said Phil Lynch, Executive Director of the HRLC. 

http://www.unhcr.org/505b10ee9.html�
http://www.hrlc.org.au/files/Chair-to-HRLC-130912.pdf�
http://www.hrlc.org.au/files/Letter-to-PJCHR-requesting-inquiry1.pdf�
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The HRLC has called on the Minister to give a full justification as to how the serious limitations on 
human rights imposed by the laws are reasonable, necessary and proportionate. The HRLC also 
considers that, following the Minister’s response, the Joint Committee should conduct a full 
inquiry into the offshore processing laws. 

“A Parliamentary Joint Committee inquiry could play a constructive role in identifying the human 
rights risks associated with offshore processing and help to ensure that such risks are monitored 
and mitigated,” said Mr Lynch. “It could also make recommendations as to the human rights 
safeguards and protections to be included in any amendments to the Act or further legislation 
designed to give effect to the recommendations of the Expert Panel on Asylum Seekers.” 

Mr Lynch also reiterated the HRLC’s view that “the Minister’s original failure to produce a 
Statement of Compatibility was based on an unduly narrow interpretation of the Human Rights 
(Parliamentary Scrutiny) Act and undermined the purpose of that Act to promote and protect 
human rights by ensuring that they are properly considered in the development and enactment of 
law.” 

In addition to requesting an urgent parliamentary inquiry, the HRLC has also prepared a 
statement on offshore processing which has been tabled at the 21st session of the UN Human 
Rights Council in Geneva, ensuring that the world’s eyes remain focused on Australia’s human 
rights record in this area. 

No to Homophobia campaign achieves success with the AFL and US 
Ambassador  
In last month’s edition of Rights Agenda we reported on the launch a groundbreaking television 
campaign targeting homophobia, biphobic and transphobic harassment. The HRLC provided 
strategic advice and support to the No to Homophobia campaign including developing an online 
resource, www.notohomophobia.com.au, to provide comprehensive information on how to “get 
informed”, “take action” and “get support” for those experiencing or witnessing homophobic 
harassment. The HRLC Director of Advocacy, Anna Brown, is the national spokesperson for the 
campaign. 

Since the launch in August, the momentum behind the campaign has continued to build. In a 
story that made headlines across Australia, the AFL played the No to Homophobia ads during 
their matches in the preliminary finals as well as announcing a partnership with the No to 
Homophobia team to tackle homophobia in the longer term.  

We were also very pleased to see the US Ambassador to Australia, Jeffrey Bleich, join the 
growing list of high profile community champions supporting the campaign. As reported in The 
Age, Ambassador Bleich released a video message of support for the campaign after his staff 
first read about No to Homophobia in Rights Agenda.  

Please help spread the word and promote the campaign through your networks – watch and 
share the ads, “like” the facebook page and follow No to Homophobia on twitter. If you wish to 
sign up your organisation or find out more about what you or your organisation can do to say “no” 
to homophobia please email info@notohomophobia.com.au. 

http://www.hrlc.org.au/files/Statement-to-UN-Human-Rights-Council-on-offshore-processing-UN-Doc.pdf�
http://www.hrlc.org.au/files/Statement-to-UN-Human-Rights-Council-on-offshore-processing-UN-Doc.pdf�
http://www.notohomophobia.com.au/�
http://www.notohomophobia.com.au/about/community-champions�
http://www.theage.com.au/victoria/us-ambassador-says-no-to-homophobia-20120918-264cj.html�
http://www.theage.com.au/victoria/us-ambassador-says-no-to-homophobia-20120918-264cj.html�
http://www.youtube.com/watch?v=8NMbz8YATwA&feature=youtu.be�
http://www.youtube.com/notohomophobia�
http://www.facebook.com/notohomophobia?ref=hl�
http://twitter.com/notohomophobia�
mailto:info@notohomophobia.com.au�
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Equality means access to civil marriage for all couples 
The Australian Human Rights Commission considers that the fundamental human rights principle 
of equality means that civil marriage should be available, without discrimination, to all couples, 
regardless of sex, sexual orientation or gender identity, Commission President Professor Gillian 
Triggs said. 

“The parliamentary vote on marriage equality gives federal Parliament the opportunity to take 
another step towards equality for people who are discriminated against on the basis of their 
sexual orientation, sex and/or gender identity,” Professor Triggs said. 

Releasing a Commission position paper on marriage equality ahead of the parliamentary vote on 
the issue, she said that removing the prohibition on civil marriage for same-sex couples was the 
next step toward legislative equality with opposite-sex couples.  

Professor Triggs said while the federal Parliament’s 2008 amendments to Commonwealth 
legislation removed discrimination against same sex couples and their children in relation to 
financial and work-related entitlements and benefits, equality was still not a reality for many 
Australians. 

“These 2008 reforms were a significant step towards equality for people in same-sex 
relationships but the Marriage Act continues to discriminate against same-sex couples by 
explicitly excluding them from the opportunity to have their relationship formally recognised under 
federal law.” 

She said the Commission remained concerned that the discrimination, social exclusion and 
homophobia experienced by Australians on the basis of their sexual orientation, sex and/or 
gender identity, contributed to negative health and social outcomes, sometimes with tragic 
results. 

“As long as inequalities remain in our laws, we increase the potential for discrimination and 
prejudice to damage the lives of Australians,” she said. 

“Allowing people the choice to marry, regardless of their sexual orientation, sex and/or gender 
identity, would be an important step on the path to full equality for people in same-sex 
relationships.” 

The Commission's position paper on marriage equality is available at 
www.humanrights.gov.au/human_rights/marriage_equality/index.html 

Source: Australian Human Rights Commission website. 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

VEOHRC research into experiences of students with disabilities in 
Victorian schools 
The Victorian Equal Opportunity and Human Rights Commission has released Held back: the 
experiences of students with disabilities in Victorian schools. The Commission undertook 
research examining the experiences of students with disabilities in Victorian Schools to learn how 
schools are meeting students’ needs, as well as understanding where practice might be 
improved. 

http://www.humanrights.gov.au/human_rights/marriage_equality/index.html�
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The research was initiated following concerns raised by the Commission’s Disability Reference 
Group, parents, advocates and students about discrimination in the provision of education 
services to students with disabilities. 

More than 1,800 students, parents and educators had their say through surveys, phone-in and 
“have a say” days.  

Held back highlights the commitment of parents, teachers and principals to ensure students gain 
access to the best possible educational opportunities, but also notes inflexible policies which 
deny students the opportunity to achieve, persistent experiences of bullying, and the lack of 
appropriate training for teachers, both at university and after qualifying, to make sure they can 
provide the best possible support to students.  

You can download the report and find more information about the project at 
humanrightscommission.vic.gov.au/disabilityinschools. 

 

Proposed amendments to Western Australia’s assault causing death law  
The Criminal Code Amendment (Domestic Violence) Bill 2012 (WA) has been introduced as a 
private member’s Bill into the parliament of Western Australia.   

The Bill proposes to amend Western Australia’s unlawful assault causing death law to provide for 
a maximum imprisonment of 20 years for an unlawful assault causing death offence in 
circumstances of aggravation. ‘Circumstances of aggravation’ includes cases where the offender 
is in a family and domestic relationship with the victim of the offence.  

The ‘unlawful assault causing death’ charge was designed to respond to ‘one-punch’ homicide 
cases. The existing penalties for the assault causing death offence do not reflect or respond to 
the level of culpability in cases where there has been a history of violence between the 
perpetrator and the victim. The Human Rights Law Centre has previously argued that the 
application of the unlawful assault causing death law in domestic violence cases constitutes a 
violation of women’s human rights. A HRLC briefing paper can be found online here. 

VEOHRC anti-hate campaign 
The Victorian Equal Opportunity and Human Rights Commission has launched an anti-hate 
campaign in response to the Commission’s research project, Reporting racism: what you say 
matters. Almost half of the people surveyed had witnessed racism happening to someone else 
and wanted to do something but didn’t know how to respond. The anti-hate website, 
http://www.antihate.vic.gov.au/, provides the solution. It also lets people know how they can take 
their complaint further or get more information from the Commission.  

http://veohrc.createsend1.com/t/j-l-wkduyl-tkchhjl-s/�
http://veohrc.createsend1.com/t/j-l-wkduyl-tkchhjl-g/�
http://www.hrlc.org.au/files/Assault-causing-death-HRLC-briefing-paper.pdf�
http://www.antihate.vic.gov.au/�
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 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

VCAT considers the Charter in ordering the creation of a tenancy 
agreement 
DS v Aboriginal Housing Victoria (Unreported, Victorian Civil and Administrative Tribunal, 
Residential Tenancies List, Member Warren, 3 July 2012) 

Summary 

In a recent decision, the Victorian Civil and Administrative Tribunal considered the Charter rights 
of an applicant for the creation of a tenancy agreement. The Tribunal found that the application 
engaged the applicant’s right under sections 13 and 17 of the Victorian Charter, and ultimately 
ordered the respondent landlord (a social housing provider) to enter a tenancy agreement with 
the applicant. 

Background 

The applicant’s mother, TH, was the sole tenant of premises let by Aboriginal Housing Victoria 
(AHV). The applicant lived in the premises with his mother and three younger siblings (aged 13, 8 
and 3 years) since around 1999. The house was the family home and the only house DS could 
remember living in. 

In March 2011, TH was incarcerated. DS requested AHV to transfer the tenancy into his name 
but this application was refused and soon after AHV issued a notice to vacate for no reason. The 
Tribunal granted a possession order to AHV but delayed the eviction for one month. DS applied 
for an order that AHV enter a tenancy agreement with him in respect of the rented premises. DS 
had recently turned 18 years of age. 

Decision 
The Residential Tenancies Act 1997 (Vic) empowers the Tribunal to order a landlord to enter a 
tenancy agreement with an applicant where: 

• The applicant resides at the rented premises but is not a party to the tenancy 
agreement. 

• The previous tenancy agreement has terminated or will be terminated in accordance 
with the Act. 

• The applicant could reasonably be expected to comply with the duties of a tenant. 

• The applicant would be likely to suffer severe hardship if compelled to leave the rented 
premises. 

• The hardship suffered by the applicant would be greater than any hardship suffered by 
the landlord, if an order was made. 

The Tribunal found the first requirement was satisfied as DS had continued to reside at the rented 
premises following his mother’s incarceration. The second requirement was satisfied as a 
possession order had been made in respect of the rented premises. 

The Tribunal found that DS could reasonably be expected to comply with the duties of a tenant, 
as he had continued to pay rent for the premises since his mother’s incarceration. Although DS 
had not paid rent for the two weeks immediately prior to the hearing of the application, the 
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Tribunal accepted DS’s evidence that he thought the house would be “lost” after the hearing, and 
he would have to move his possessions out of the property. The Tribunal accepted that DS was 
willing and able to pay rent for the premises in the future. 

In relation to DS’s hardship the Tribunal found that DS had a “long connection” to the rented 
premises. He had lived in the premises for 13 years, had grown up there with his three younger 
siblings and regarded it as his home. The Tribunal also found that DS had significant ties to the 
local area: the rented premises was within walking distance of the house where DS’s siblings 
were living temporarily until their mother was released and also within walking distance of the 
schools attended by DS’s siblings. 

The Tribunal accepted evidence that DS’s mother was due to be released in September 2012 
and intended to return to live at the rented premises with DS and the three younger children on 
her release.  

The Tribunal found that because of his low income and lack of rental history DS was unlikely to 
be able to secure private rental accommodation in the local area and would likely be rendered 
homeless if compelled to leave the rented premises. The Tribunal found that this amounted to 
“severe” hardship. 

In relation to AHV’s hardship the Tribunal considered that the “practical effect” of an order in DS’s 
favour would be the transfer of the tenancy agreement from DS’s mother to DS. The Tribunal 
regarded this not as a form of hardship but as “part of the normal process of administering a 
housing [waiting] list”. 

The Tribunal found that AHV’s investigation and consideration of DS’s request for transfer of the 
tenancy agreement into his name was flawed in several significant resects. AHV had failed to 
speak with, or attempt to speak with DS, regarding his request. Further, AHV’s rejection of DS’s 
request appeared to be based on several significant factual errors. The Tribunal stated that if the 
investigation had been conducted properly, including the direct involvement of DS, the outcome 
“may well have been very different”. In these circumstances the Tribunal was satisfied that AHV’s 
hardship would not be greater than DS’s hardship. 

Having considered these mandatory requirements the Tribunal then considered its residual 
discretion whether or not to make an order. In exercising this discretion the Tribunal accepted 
that it is a “public authority” for the purposes of the Victorian Charter and is bound to comply with 
section 38 of the Charter (see Giotopoulos v Director of Housing [2011] VSC 20, at paragraphs 
[84]–[89]).  

As in Giotopoulos the Tribunal found that the right to non-interference with the home (section 13) 
and to protection of the family unit (section 17) were both engaged by the application for creation 
of a tenancy agreement. The Tribunal referred to section 7 of the Charter in considering whether 
the limitation of DS’s human rights was justified. 

The Tribunal found that refusing the application would result in DS being evicted from his home 
and the family unit being split up, rather than DS residing at the rented premises with his family. 
The Tribunal found “no justification” for exercising the discretion in this way, and therefore 
ordered AHV to enter a tenancy agreement with DS. 

Commentary 

Historically the Tribunal has consistently refused applications for creation of a tenancy agreement 
where the respondent is a social housing provider. Since the decision of Forrest J in Cosic v 
Director of Housing [2007] VSC 486 the Tribunal has given inordinate weight to the effect of 
granting a tenancy agreement on the waiting list of the Director or a social housing provider. 
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This decision sees the Tribunal taking a more balanced and considered approach to such 
applications. In this decision the Tribunal recognised that granting a tenancy agreement does not 
necessarily disrupt the “orderly maintenance” of the waiting list for public housing. In this 
decision, as in many applications for creation of a tenancy agreement, the practical effect of the 
Tribunal granting the application will be exactly the same as if the landlord approved a transfer of 
tenancy to the applicant – which is a normal and accepted part of tenancy management for the 
Director and social housing providers.  

This decision also showed the Tribunal rigorously engaging with the Charter aspects of an 
application for creation of a tenancy agreement. Although the Tribunal cannot consider a 
landlord’s compliance with the Charter in determining an application for a possession order 
(Director of Housing v Sudi [2011] VSCA 266), the Tribunal as a public authority must consider 
the Charter when exercising its residual discretion in an application for creation of a tenancy 
agreement. In many cases the rights under sections 13 and 17 of the Charter will both be 
relevant, and advocates should present relevant evidence of the effect of granting the application 
on the family unit and in maintaining the connection with the applicant’s home. 

Post script: Two days after DS signed the tenancy agreement ordered by the Tribunal, AHV 
gave DS a notice to vacate for no specified reason. This notice is currently the subject of an 
application to the Tribunal. 

The decision is not yet available online. 

Bill Swannie is Senior Lawyer at the Tenants Union of Victoria. 

Delay not unreasonable where accused unaware of charges 
Russell v Pangallo [2012] ACTMC 4 (24 August 2012) 

Summary 

In the ACT Magistrates Court, a Magistrate held that a six year delay between the filing of a 
summons for a drink driving offence and the first court date for that offence did not constitute 
unreasonable delay giving rise to a breach of the ACT Human Rights Act 2004.   

Facts 

On 21 March 2005, the defendant was alleged to have refused to provide a sample for a breath 
test while driving. At the time he was told that he would receive a summons to attend court about 
the matter.  

A summons was issued on 27 April 2005, requiring the defendant to appear in the ACT 
Magistrates Court, but despite several attempts the informant was unable to serve the defendant. 
Ultimately, a warrant was issued but again police were unable to locate the defendant.  

Finally, defendant was located and arrested in 2011 and appeared in court for the first time, some 
six years after the original act and the return date on the original summons. 

The defendant then made an application that the proceeding be permanently stayed on the basis 
that “[t]he continued prosecution of this matter breaches the defendant’s right under section 22 of 
the Human Rights Act 2004 to be tried without unreasonable delay.” 

Decision 

The key finding of the judgment is that there was no breach of the right in section 22 of the ACT 
Human Rights Act 2004, which states that: 

(2) Anyone charged with a criminal offence is entitled to the following minimum 
guarantees, equally with everyone else: 
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(c) to be tried without unreasonable delay 

The Magistrate followed the authority set out in the ACT Supreme Court case of R v Nona [2012] 
ACTSC 41, which is that the relevant period for considering whether there is “unreasonable 
delay” for the purposes of section 22 begins only once a person is made aware of a criminal 
charge. The period after a summons or warrant is issued but before a person is made aware of 
the charge is not relevant. 

In this case, during the six-year delay after the issuing of a summons and warrant, the defendant 
was not aware of the charge and therefore was not “charged with a criminal offence”.  

The Magistrate also considered whether there would be a breach of section 22 in the event that 
the leading ACT authority was wrong and the approach taken in Canadian Charter authorities 
were correct – ie that periods where a proceeding has been commenced but the defendant is 
unaware of them are relevant. Even in these circumstances the Magistrate held that the delay 
would have been reasonable.  

The judgment also discusses a number of other human rights issues. Some findings of interest 
are: 

• The Magistrates’ Court has jurisdiction to determine the application, contrary to the 
argument of the Attorney-General (intervening) that it could only be heard in the 
Supreme Court. 

• The DPP is a public authority for the purposes of the ACT Human Rights Act (consistent 
with the view of Gummow J in Momcilovic). 

• It is unnecessary to decide whether, if the prosecution were in breach of the Human 
Rights Act, whether it would be beyond the power of the DPP to bring it, or merely go to 
the question of whether the prosecution was an abuse of process. 

• The DPP did not fail to give proper consideration to human rights, even though the 
prosecution policy does not mention the Human Rights Act.  

The judgment also makes some concluding comments about the complexity and uncertainty of 
the legal questions he was asked to determine in what would otherwise have been a 
straightforward matter. However, it is worth noting that the judgment did consider a number of 
questions that, in light of the Magistrate’s primary finding, it was not necessary to decide.  

Commentary 

This is one of a number of unreasonable delay cases that have been considered in the ACT 
courts. There has been relatively little consideration of the equivalent Charter right in Victorian 
courts, which is perhaps surprising.  

The findings on delay will therefore be of interest, and arguably the ACT approach narrows the 
number of unreasonable delay cases that could be brought. However, it should be noted that this 
case was not one where the defendant had experienced significant hardship because of the 
delay, or where the action or inaction of prosecuting authorities was patently unreasonable.  

Some of the discussion of technical matters will be of interest to Charter watchers, although given 
the low level of the decision in the judicial hierarchy, it is unlikely to be particularly influential in 
Victoria.  

This decision is available at: 
http://www.courts.act.gov.au/magistrates/judgment/view/4824/title/russell-v-pangallo. 

Dan Nicholson is the Associate Director of Access and Equity at Victoria Legal Aid.  

http://www.courts.act.gov.au/magistrates/judgment/view/4824/title/russell-v-pangallo�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 16 

 

 

 

 

 

 

 

 

 

 

Victorian Supreme Court reads down the right to freedom of expression 
Magee v Delaney [2012] VSC 407 (11 September 2012) 

Summary 
The Supreme Court of Victoria has recently ruled on the scope of the right to freedom of 
expression under the Charter of Human Rights and Responsibilities Act 2006 (Vic). In this case, 
Justice Kyrou held that the right to freedom of expression under the Charter is not engaged 
where the expression involves property damage, or threats of property damage. 

Facts 

On 2 February 2012, Mr Magee attended a bus shelter outside the law courts on the corner of 
William and Lonsdale Streets, Melbourne. Armed with a paintbrush and water-soluble paint, he 
painted over an advertisement displayed in the bus shelter and affixed a "wet paint" sign to it. The 
cost of rectifying the damage, by washing away the paint, was later quantified as $47.17. Mr 
Magee was charged with criminal offences relating to the property damage.   

Mr Magee had a number of previous findings of guilt for similarly painting over advertisements. In 
evidence, Mr Magee explained that his conduct was a "simple, non-violent protest against the 
practice of advertising" and that he intended to "trigger serious public debate about advertising".   

In the Supreme Court, Mr Magee argued that his conduct engaged the right to freedom of 
expression under section 15 of the Charter and that the exercise of that right constituted a "lawful 
excuse" in respect of the criminal charges. In other words, that his exercise of the right to 
freedom of expression provided a defence to the criminal conduct. 

Decision 
Section 15(2) of the Charter provides that "Every person has the right to freedom of expression 
which includes the freedom to seek, receive and impart information and ideas of all kinds, 
whether within or outside Victoria". Ultimately, this case turned on the question of whether Mr 
Magee's conduct engaged that right.   

The respondent argued that the right was not engaged for two reasons. First, because Mr 
Magee's conduct was incapable of imparting information or ideas within the meaning of section 
15(2) of the Charter and, secondly, because the right to freedom of expression did not extend to 
acts involving violence or property damage, for public policy reasons. Although the court rejected 
the first proposition, it accepted the second proposition.   

In reaching this conclusion the Court drew upon comparative case law which suggested that 
conduct involving violence, or threats of violence, were not within the right to freedom of 
expression. By extension, the Court held that the same could be said in respect of acts that 
constitute criminal damage to property. 

By extension, the Court said: 

As the Victorian Charter was enacted to underpin and support our free and 
democratic society and the rule of law, rather than to undermine or fracture 
them, the [public policy considerations] lead inevitably to the conclusion that 
s 15(2) does not protect all forms of expressive conduct. It certainly does not 
protect expression in the form of damage to a third party's property or a threat 
of such damage. 

Although this decided the case, the decision went on to discuss a number of other issues raised 
by the case. 
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Discussion 
The Court then considered whether, in the alternative and if the right the right to freedom of 
expression was engaged, was it limited by section 15(3) of the Charter?   

Section 15(3) provides that "Special duties and responsibilities are attached to the right of 
freedom of expression and the right may be subject to lawful restrictions reasonably necessary … 
to respect the rights and reputation of other persons" and "for the protection of national security, 
public order, public health or public morality". 

The Court held that the phrase "other persons" in section 15(3) extends to the rights of non-
natural persons, despite the Charter definition of "person" which means a "human being". 
Therefore, because Mr Magee's conduct impacted on the property rights of the Council (which 
owned the bus shelter) and Adshell (the advertising company which displayed the advertising 
material), the operation of section 15(3) would have limited Mr Magee's right to expression. 

Furthermore, the Court said if Mr Magee's right to expression had been engaged, it would have 
been limited for the protection of "public order" by section 15(3). In Justice Kyrou's view the 
phrase “ ‘public order’ means, in broad terms, giving effect to rights and obligations that facilitate 
the proper functioning of the rule of law" including "laws that enable citizens to engage in their 
personal and business affairs free from unlawful physical interference to their person or property." 

Costs 
In a subsequent decision, handed down on 13 September 2012, Justice Kyrou ordered Mr Magee 
to pay the respondent's costs as well as some of the costs incurred by the Attorney-General, who 
intervened in the proceedings. 

Mr Magee resisted the order for costs on a number of bases, including the fact that Mr Magee's 
appeal had not been wholly unsuccessful (as he established his conduct was capable of 
imparting information or ideas), the appeal had the result of clarifying some aspects of the 
Charter, and Mr Magee was funded by legal aid. 

Justice Kyrou, however, held that these factors were: 

strongly outweighed by the fact that the basic premises upon which the appeal 
was brought were fundamentally flawed. Put simply, it would have been readily 
apparent, had careful consideration been given to the wording of the Victorian 
Charter, that the appeal should not have been brought because it had no 
realistic prospects of success. 

In conclusion, the Court criticised Mr Magee and, by implication, his legal team for what His 
Honour described as a claim "devoid of merit and [which] lacked proper perspective". Costs were 
also awarded to the Attorney-General because Mr Magee abandoned one of his grounds of 
appeal prior to the hearing. 

Commentary 
In summary, this case stands for the proposition that the right to freedom of expression will not be 
engaged where conduct involves damage, or threats of damage, to property even if such damage 
is relatively minor. 

This is a narrower interpretation of the right to freedom of expression than previously 
contemplated. Justice Kyrou's approach is, for example, narrower than the interpretation adopted 
by the government in its statement of compatibility for the Graffiti Prevention Bill 2007 (Vic), which 
contemplated that prohibitions against graffiti would limit freedom of expression, albeit in a 
justifiable way.   
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The costs order is particularly concerning, as it has the potential to have a substantial chilling 
effect on the raising of Charter arguments. 

The decisions are available online at: http://www.austlii.edu.au/au/cases/vic/VSC/2012/407.html 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2012/419.html 

Emma Purdue is a lawyer at Lander & Rogers. 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Duty to investigate torture and inhumane treatment 
R(NM) v Secretary of State for Justice [2012] EWCA Civ 1182 (12 September 2012) 

Summary 
The English Court of Appeal in R(NM) v Secretary of State for Justice has recently ruled that a 
State prison was not in breach of its investigative obligation under article 3 of the European 
Convention on Human Rights (the right to freedom from torture and cruel, inhumane and 
degrading treatment) as it conducted an investigation in proportion to the seriousness of an 
incident. 

Facts 

NM is a prisoner with intellectual disabilities who was sentenced to indefinite detention for various 
offences including two counts of sexual activity with a child. Whilst detained at HMP Whatton, a 
prison exclusively for convicted sex offenders, NM was sexually assaulted by F, a fellow prisoner 
during an association period when the prisoners were free to visit one another's cells. The men 
were sitting on NM's bed when F molested him. NM reported the incident to his father and to 
senior officers. 

Instead of conducting a formal investigation, an inquiry was carried out by senior officers at the 
prison. F was put under surveillance for 14 days and adjudication proceeded. F admitted to the 
assault and as punishment he was confined to his cell for three days. Shortly after, NM engaged 
lawyers who commenced proceedings alleging a breach of the positive obligation on authorities 
to investigate allegations of torture and other inhuman treatment contained in article 3 of the 
European Charter of Human Rights. 

The Court at first instance held that the prison's decision to investigate in its internal manner was 
in compliance with its legal obligations and was carried out reasonably within the range of 
resources available to it. The court recognised the assault was serious, but not life threatening. It 
noted such incidents are unfortunately not uncommon in prisons and that episodes of this degree 
could not be paralleled with previous cases involving breaches of article 3. Past cases have 
involved large numbers of victims and more serious injuries to a gravity that significantly 
outweighs the assault that was inflicted upon NM. 

NM appealed this decision on four grounds, but his overarching submission was that a vulnerable 
and disabled prisoner had been let down by a flawed investigation. 

On appeal, the State argued that there had been no breach of its obligations because the assault 
was committed by a third party without the complicity of the State. Furthermore, it contended that 
NM had access to a sufficient range of investigative methods provided by the State. 

http://www.austlii.edu.au/au/cases/vic/VSC/2012/407.html�
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2012/419.html�
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Decision 
The Court of Appeal held that the absence of the State's direct involvement could not be 
dismissed as readily as was submitted by the State. NM's case could not be aligned to a 
straightforward case of assault on the streets, where the State's only role is to provide civilians 
with adequate mechanisms to seek civil and criminal remedies. The judiciary recognised that 
when an incident takes place inside a public institution to a vulnerable person with an intellectual 
disability, the State's investigative obligation arises as an issue. However, in refusing the appeal, 
the Court held that the incident, despite being unpleasant to NM, was not serious and was not 
part of a systematic failure by the prison. NM always had support from investigative officers and 
senior management following the incident. He was never denied the opportunity to bring civil 
proceedings against the State or criminal proceedings against the perpetrator. Additionally, he 
always had the assistance of his father and his lawyers. The Court qualified its decision by 
conceding that the investigation was not faultless – NM's disability was not properly recognised 
by investigative officers, there was a delay in submitting the paperwork to police, and F's 
punishment following the adjudication was extremely light. 

Ultimately, the court concluded that there will be no breach of the investigative obligation under 
article 3 where there are other investigative methods provided by the State available to the victim 
that offer opportunities for investigation of the claim in proportion to the severity of the incident.  

Commentary 

It is important to note that the Court found the duty to investigate contained in the right to freedom 
from torture and cruel, inhumane and degrading treatment is not necessarily limited to situations 
in which the State is accused of such treatment. There will be circumstances such as this (ie 
when an incident takes place inside a public institution to a vulnerable person with an intellectual 
disability) that require the State to investigate, notwithstanding the accused is a third party. 
Whether the duty to investigate has been breached will depend on the severity of the incident.  

The decision is available online at: http://www.bailii.org/ew/cases/EWCA/Civ/2012/1182.html 

Kate Hennessy is a graduate at Lander & Rogers. 

UN Human Rights Committee upholds freedom of association in Belarus 
UN Human Rights Committee, Korneenko v Belarus, UN Doc CCPR/C/105/D/1226/2003 (29 
August 2012) 

Summary 

Viktor Korneenko resides in Gomel, Belarus, where he was the chairperson of the Gomel regional 
association of Civil Initiatives. This NGO was involved in election monitoring in Belarus. Civil 
Initiatives was dissolved by court order after Belarusian authorities fined Korneenko and 
confiscated the organisation’s computer equipment on the basis that Koreenko had violated a 
temporary presidential decree banning the use of computer equipment, received as “untied 
foreign aid”, from being used for political purposes.  

Korneenko accused Belarusian authorities of using evidence that had been unlawfully obtained to 
enforce the temporary presidential decree against him, contrary to his right of equality (amongst 
other rights) before the court under the International Covenant on Civil and Political Rights. He 
also accused Belarusian authorities of charging him with the ulterior motive of shutting down the 
activities of Civil Initiatives on the eve of the 2001 presidential elections. The UN Human Rights 
Committee upheld Korneenko’s complaint; however, the Committee based its decision on a 
violation of the right of freedom of association (and associated rights). 

http://www.bailii.org/ew/cases/EWCA/Civ/2012/1182.html�
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Facts 
On 13 August 2001, Korneenko alleged that the premises of Civil Initiatives were searched by 
officers of the Department of State Security Committee of Gomel Region (DSSC) pursuant to a 
search warrant issued by the Prosecutor of Gomel Region. The warrant was issued in connection 
with a criminal investigation under the Belarusian Criminal Code relating to the desecration of 
buildings by the painting of political slogans. 

During the course of the search, the DSSC seized computer equipment which, according to 
Koreenko, was not packed and sealed by the officers in accordance with Belarusian law. 
Koreenko argued that any evidence obtained by the authorities as a result of that search was in 
violation of Belarusian law and could not be used as a basis for prosecution. 

The investigation relating to the desecration of property was dropped, however, the DSSC 
provided the evidence it had obtained from the seizure of the computer equipment to the Ministry 
of Customs and Duties. The Ministry used this evidence to charge Korneenko for using computer 
equipment received as “untied foreign aid” for the production and dissemination of political 
material in contravention of a temporary presidential decree prohibiting the use of such aid.   

The matter was referred to a district court judge who found that the computer equipment was 
used “for the so-called independent monitoring of the 2001 presidential elections in Belarus and 
carrying out related publicity activities”. The judge imposed a fine and ordered that the computer 
equipment be confiscated. Korneenko made repeated complaints on the inadmissibility in court of 
evidence obtained illegally by DSSC including to the chairpersons of superior courts. He 
succeeded in having another district court judge rehear the matter; however, the orders against 
him were confirmed. 

Arguments before the Committee 

Koreenko claimed that he had been denied the right to equality before the courts and the 
determination of his rights and obligations in a suit at law (article 14(1), ICCPR). He alleged that 
his right to equal protection of the law against discrimination had been violated (article 26, 
ICCPR).   

Koreenko also accused the authorities of using the initial criminal investigation regarding the 
desecration of buildings as a pretext to seize Civil Initiatives’ property ahead of the 2001 
presidential elections. 

In response to Korneenko’s claims, Belarus argued that the objects seized during the search 
were admissible. Korneenko had been advised repeatedly that it had not been possible to pack 
the computer equipment because of its size and this was not a violation of procedural law. 
Consequently there were no procedural anomalies in the way the evidence against Koreenko 
was obtained. Belarus also argued that Korneenko had had public hearings at which he was 
represented and that Korneenko’s political opinion had nothing to do with the charges against 
him.  

Committee’s decision 
The Committee held that Koreenko’s claim that he had been denied a right to equality before the 
courts under article 4 of the ICCPR was not substantiated. The Committee said that he “failed to 
demonstrate that, even if the seized computer equipment was not packed and sealed, contrary to 
the requirements of the State party’s own procedural law, the court’s findings in this respect 
reached the threshold of arbitrariness in the evaluation of the evidence or amounted to a denial of 
justice.” The Committee also held that Koreenko’s claim under article 26 had not been 
substantiated, although the Committee did not elaborate further on this point. 
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The Committee considered that the facts of the complaint could be applied to considering 
whether Koreenko’s rights to freedom of expression (article 19(2), ICCPR), freedom of 
association (article 22(1), ICCPR) and of taking part in the conduct of public affairs (article 25(a), 
ICCPR) had been violated. 

The Committee considered article 22(1) and held that the seizure of the computer equipment was 
a restriction of Korneenko’s right to freedom of association because it effectively meant that the 
association could no longer continue its election monitoring activities. Similarly, the seizure of the 
computer equipment violated Korneenko’s right to participate in public affairs pursuant to article 
25(a) and his right to seek, receive and impart information and ideas pursuant to article 19(2). 
The Committee noted that the ICCPR recognised very limited circumstances in which the 
freedom of association and the freedom to seek, impart information and ideas could be restricted, 
however, the State of Belarus had advanced no argument to justify its apparent restriction of 
Korneenko’s freedoms in these areas. 

Commentary 

It seems that the focus of the Committee’s decision was not so much the application of 
Belarusian law to Koreenko, which the Committee said was not so arbitrary as to amount to a 
denial of justice. Rather, the Committee’s focus was on the effect of applying the law to 
Koreenko, which amounted to the denial of the right of freedom of association (and associated 
rights). Essentially, the consequences of its application were to shutdown Civil Initiatives. The 
Committee’s decision only mentions in passing the political situation in Belarus at the time of the 
seizure of the computer equipment, but it is submitted that an understanding of this political 
context shaped the Committee’s decision. Arguably, the implication of the Committee’s decision 
is that State authorities cannot use their laws and processes, however seemingly impartial, and 
apply them against their citizens for the purposes of achieving ulterior motives which are contrary 
to the ICCPR.   

Given that Victorian Charter has equivalent ICCPR provisions recognising the right to equality 
before the law (section 8), freedom of expression (section 15) and freedom of association 
(section 16), the decision of the Committee is part of the growing body of human rights 
jurisprudence, which is a valuable resource in interpreting the Charter. 

The decision is available online at: 
http://www2.ohchr.org/english/bodies/hrc/HRCommitteeCaseLaw.htm  

Diana Nestorovska, Solicitor, King & Wood Mallesons Human Rights Law Group 

Torture, forced eviction and the State’s obligation to provide an effective 
remedy 
Chiti v Zambia, UN Doc CCPR/C/105/D/1303/2004 (28 August 2012) 

Summary 

The UN Human Rights Committee considered an application against the State of Zambia lodged 
by the applicant, a Zambian national, on behalf of her children and her deceased husband, a 
former officer with the Zambian military. The Committee found that there had been a violation of 
articles 2, 7, 14, 17 and 23 of the International Covenant on Civil and Political Rights.  

Facts 
On 28 October 1997, the applicant’s husband was arrested by the police as a suspect in an 
attempted coup d’etat and charged with treason. He was detained in fetters and denied food and 
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legal representation. During this period, he was also subject to repeated questioning, beatings 
with hosepipes, wires and batons, threatened with death and forced to sign statements 
implicating senior politicians in the alleged coup.  

Shortly after her husband’s arrest, soldiers, police officers and security agents forced their way 
into the flat in which the applicant and her children were living. They took all the family belongings 
(including important documents like birth and marriage certificates) and dumped them at an 
unknown destination. The applicant was unable to recover any of these documents. The 
applicant and her children were victimised, harassed, intimidated and forcibly evicted from homes 
in which they attempted to seek shelter until they fled Zambia to seek political asylum in Namibia 
in November 1998. 

Subsequently, the applicant's husband's trial suffered unnecessary delays and he was convicted 
of treason and sentenced to death. While imprisoned, he was diagnosed with prostate cancer 
and was not provided with the prescribed medication. He was also denied adequate food and a 
clean environment. The applicant's husband was pardoned by the Zambian President, and he 
released on humanitarian grounds due to his poor health in June 2004. He died on 18 August 
2004. 

The claim  
The applicant brought claims to the Human Rights Committee that the State Party had violated 
rights under article 2(3) (State’s obligation to provide an effective remedy), article 7 (prohibition of 
torture or cruel, inhuman or degrading treatment), article 9(1) (prohibition of arbitrary arrest and 
detention), article 10(1) (persons deprived of their liberty shall be treated with humanity), article 
12(1) (right to liberty and freedom to choose residence), article 14(3)(c),(g) (right to be tried 
without undue delay and not be compelled to testify against oneself or confess guilt), article 16 
(right to recognition under law), article 17(1),(2) (prohibition of and protection against unlawful 
interference with privacy and family), article 23(1) (protection of the family), article 24(1) 
(protection of the child) and article 26 (prohibition of discrimination). The Committee considered 
that there was insufficient evidence in the applicant’s communication to substantiate her claims 
under articles 9, 12, 16, 24 and 26.  

Decision 

The decision turned significantly on acts that would constitute a violation of article 7 and the State 
Party’s obligation under article 2(3) to provide any person whose rights or freedoms are 
recognised with an effective remedy.  

The Committee found that the torture inflicted on the applicant's husband, his poor conditions of 
detention, the anguish he remained in for years before his death sentence was quashed, and the 
absence of a prompt, thorough and impartial investigation of the facts, constituted a violation of 
articles 7 and 2(3). The Committee also considered that the anguish and distress caused by the 
arrest, torture, poor conditions of the applicant's husband and eviction of the applicant and her 
children from their home constituted a violation of article 7 with regard to the applicant and her 
family. 

The Committee noted that a violation of article 7 will also affect the interpretation of article 14 in 
that “the right not to testify against oneself must be understood in terms of the absence of any 
direct or indirect physical or undue psychological pressure from the investigating authorities on 
the accused, with a view to obtaining a confession of guilt”. As such, the Committee found that it 
is unacceptable to treat an accused person in a manner that violates article 7 and that the State 
Party bears the onus of proving that statements made by the accused have been given of their 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 23 

 

 

 

 

 

 

 

 

 

 

own free will. In this case, the Committee found that there had been a violation of the applicant’s 
husband’s rights under article 14(3).  

The Committee also concluded that the applicant’s illegal eviction and destruction of the family’s 
personal belongings constituted a violation of articles 17 and 23.  

Where there has been a violation of rights under the Covenant, the Committee emphasised that 
the State Party has an obligation to provide the applicant with an effective remedy. This would 
involve (a) thorough and effective investigation into the violation; (b) providing the applicant with 
detailed information on the results of the investigation; (c) prosecuting, trying and punishing those 
responsible for the violation; (d) appropriate compensation and (e) taking measures to prevent 
similar violations in the future.  

Commentary 
Sections 10, 13 and 17 of the Victorian Charter mirror articles 7, 17 and 23 respectively of the 
Covenant. Other clauses of the Charter might have applied to the applicant’s case, particularly 
sections 22, 24 and 25, which deal with humane treatment when deprived of liberty, fair hearing 
and guarantees given to the accused during criminal proceedings respectively.  

The prohibition in section 38(1) of the Charter on public authorities acting in a way “that is 
incompatible with a human right, or in making a decision, to fail to give proper consideration to a 
human right” does not fully extend to an obligation to provide an effective remedy (unlike article 
2(3) of the Covenant). Section 39(1) allows a person in the position of the applicant to “seek any 
relief or remedy in respect of an act or decision of a public authority on the ground that the act or 
decision was unlawful” under the Charter.  

The decision is available online at: http://tb.ohchr.org/default.aspx?Symbol=c 

Rebecca Koh, Law Graduate, King & Wood Mallesons Human Rights Law Group 

Prohibition against torture vs state immunity  
Islamic Republic of Iran v Hashemi, 2012 QCCA 1449 (15 August 2012) 

Summary  
The Court of Appeal in Quebec, Canada considered the tension between state immunity under 
the State Immunity Act 1985 (RSC), the prohibition against torture and the application of 
customary international law in relation to a Canadian citizen who had been subject to physical 
and sexual abuse and torture in Iran.   

Facts 

Zahra Kazemi, a Canadian citizen, photographer and independent journalist was arrested and 
detained by local authorities while taking photographs of protesters outside the Evin prison, 
Tehran. While Ms Kazemi was detained she was physically abused, sexually assaulted and 
tortured by Iranian authorities. During her detention, Ms Kazemi was transferred to a hospital and 
subsequently died after being taken off life support. The Canadian government made attempts to 
provide assistance to Ms Kazemi but were denied by Iranian authorities.  

Due to Ms Kazemi suffering physical abuse, sexual assault and torture leading to her death, Ms 
Kazemi’s son, Stephen Hashemi in his personal capacity and as liquidator of Mz Kazemi’s estate 
(the Estate), brought an action against the defendants – the Islamic Republic of Iran and its 
Supreme Leader Ayatollah Sayyid Ali Khamenei; the Chief Public Prosecutor of Tehran, Saeed 
Mortazavi; and the Deputy Chief of Intelligence of the Evin Prison, Mohammed Bakshhi – on the 

http://tb.ohchr.org/default.aspx?Symbol=c�
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basis that they had ordered or caused the detention and torture that caused the subsequent 
injuries of Ms Kazemi, in an official capacity on behalf of Iran and within its territory. 

Mr Hashemi claimed a number of damages, including compensation for the physical and 
emotional pain suffered by Ms Kazemi and his own trauma caused by the loss of his mother.  

At first instance in the Superior Court, Justice Mongeon held that the Act did not allow the Estate 
to bring an action against the defendants. However, Mr Hashemi’s personal claim could be 
founded under the exception to state immunity pursuant to section 6 of the Act.  

The defendants appealed the decision to allow Mr Hashemi’s personal claim and Mr Hashemi 
appealed the decision against the Estate.  

Legislative framework  

State immunity is provided for in section 3 of the Act: 

(1) Except as provided by this Act, a foreign state is immune from the 
jurisdiction of any court in Canada. 

(2) In any proceedings before a court, the court shall give effect to the 
immunity conferred on a foreign state by subsection (1) notwithstanding that 
the state has failed to take any step in the proceedings. 

The exception to state immunity is founded in section 6 of the Act: 

A foreign state is not immune from the jurisdiction of a court in any 
proceedings that relate to 

(a) any death or personal or bodily injury, or 

(b) any damage to or loss of property 

that occurs in Canada. 

The prohibition against torture is considered a jus cogens rule, from which no derogation is 
permitted under customary international law.  

The right to compensation and redress for victims of torture is protected under article 14 of the 
Convention against Torture and Other Cruel, Inhuman or Degrading Punishment, as entered into 
force in Canada in 1987: 

1. Each State Party shall ensure in its legal system that the victim of an act of 
torture obtains redress and has an enforceable right to fair and adequate 
compensation, including the means for as full rehabilitation as possible. In the 
event of the death of the victim as a result of an act of torture, his dependants 
shall be entitled to compensation.  

2. Nothing in this article shall affect any right of the victim or other persons to 
compensation which may exist under national law. 

Decision  

The Court of Appeal considered four issues: 

• the scope of section 3 of the Act;  

• whether the exception under section 6 of the Act applies; 

• whether state immunity applies to public officials; and  

• whether the respective sections under the Act are inoperative or invalid under the 
Canadian Bill of Rights or the Canadian Charter of Rights and Freedoms.  
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In relation to the first issue, the Court considered whether the prohibition against torture as a jus 
cogens principle under customary international law provides an exception to state immunity as 
posited in section 3 of the Act. In addressing this issue, the Court considered the decision of 
Jurisdictional Immunity of the State (Germany v Italy: Greece Intervening) [2012] ICJ (3 February 
2012) which confirms that customary international law has not reached the stage where a breach 
of international law, even a principle that has “the status of jus cogens does not confer upon the 
Court a jurisdiction which it would not otherwise possess.” 

Secondly, the Court found that the exception under section 6 of the Act does not apply to the 
Estate as Parliament’s intention is clear that any death or personal or bodily injury must have 
occurred in Canada. As the events that caused Ms Kazemi’s death occurred in Iran, the Court 
held that the Estate could not claim under the exception in the Act. Mr Hashemi’s own claim was 
also unsuccessful on the basis that he did not articulate the physical integrity that he suffered due 
to his alleged psychological trauma and distress. Further, the Court found there is no precedent 
that enlivens the exception to state immunity on the sole basis of psychological trauma and 
distress.  

It was found that in relation to the third issue, the Chief Public Prosecutor of Tehran and the 
Deputy Chief of Intelligence of the Evin Prison were protected by state immunity under the Act as 
individual agents of a foreign state  

Finally, the Court found that the right to a fair hearing as provided for under the Bill of Rights has 
not been infringed in this case. Further, section 3 of the Act does not override Mr Hashemi’s right 
to liberty or right not to be deprived of otherwise than in accordance with principles of 
fundamental justice under the Canadian Charter. Therefore, the Act cannot be considered to be 
inoperative or invalid by the Bill of Rights or the Canadian Charter. 

Commentary 
Foreign states are granted state immunity from the jurisdiction of Australian courts pursuant to 
the Foreign State Immunity Act 1985 (Cth). Any case concerning a person wishing to bring an 
action in relation to the death or personal injury of a person against a foreign state must have 
been caused by an act or omission in Australia. 

If a similar factual situation to the case at hand arose for an Australian citizen, it would not waive 
the express provision of state immunity. Therefore, this case provides guidance to Victorian 
courts to interpret the scope of section 10 of the Victorian Charter of Human Rights and 
Responsibilities in situations where persons have been subject to torture, cruel, inhuman or 
degrading treatment in another jurisdiction as it confirms that citizens have no means of redress 
in their own jurisdiction due to the shortcomings in the development of customary international 
law and the express provision of state immunity in statute.  

The decision is available online at: 
http://canlii.ca/en/qc/qcca/doc/2012/2012qcca1449/2012qcca1449.html 

Arlou Arteta is a Law Graduate at Allens. 

http://canlii.ca/en/qc/qcca/doc/2012/2012qcca1449/2012qcca1449.html�
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Harmonisation of divergent international law obligations  
Nada v Switzerland [2012] ECHR 1691 (12 September 2012)  

Summary 
This is a decision of the Grand Chamber of the European Court of Human Rights regarding how 
states should approach divergent international law obligations.  

Facts 

The applicant, Mr Youseff Moustafa Nada, an Egyptian and Italian national, was born in 1931. Mr 
Nada had been living since 1970, in Campione d’Italia, which is an Italian enclave of about 1.6 
square kilometres in the Province of Como, surrounded by the Swiss Canton of Ticino and 
separated from the rest of Italy by Lake Lugano. Entering and departing Campione d’Italia 
necessitates transit through Switzerland. 

Mr Nada described himself as a practising Muslim and a prominent businessman in the financial 
and political world. 

From 1999, as a response to various terrorist attacks the United Nations Security Council passed 
a number of resolutions providing sanctions against the Taliban and later, al-Qaeda and Osama 
Bin Laden. A Sanctions Committee was established to monitor and implement these resolutions 
and its responsibility included maintaining a list of individuals and organisations associated with 
terrorism (List).  

In 2000, the Swiss government adopted an ordinance (Taliban Ordinance) to implement a 
number of Security Council resolutions, including that individuals on the List not be permitted to 
enter or transit through Switzerland. The List was annexed to the Taliban Ordinance.  

In 2001, Mr Nada and a number of organisations associated with him were added to the 
Sanctions Committee’s List. The Swiss Canton of Ticino revoked Mr Nada's special border-
crossing permit in October 2003. Mr Nada was subsequently told that he was no longer permitted 
to cross the border and enter Switzerland.  

In March 2004, Mr Nada's request for permission to enter and transit through Switzerland for the 
purpose of obtaining medical treatment and participating in legal proceedings, was denied by 
Switzerland.  

In September 2009, Mr Nada's name was removed from the List and he was again free to enter 
and transit through Switzerland.  

Issues 
Mr Nada alleged that the ban on entering or transiting through Switzerland, which had been 
imposed on him as a result of the addition of his name to the list annexed to the Taliban 
Ordinance, had breached his rights under the European Convention, in particular, his right to 
liberty (article 5 of the Convention) and his right to respect for private and family life, honour and 
reputation (article 8).  

He submitted that the ban was also tantamount to ill-treatment within the meaning of article 3. He 
further complained of a breach of his freedom to manifest his religion or beliefs (article 9), arguing 
that his inability to leave the enclave of Campione d’Italia had prevented him from worshipping at 
a mosque. Lastly, he complained that there had been no effective remedy in respect of those 
complaints (article 13).  

The court was asked to consider whether there was a hierarchy of international obligations, in 
particular, whether obligations under the Convention prevailed over Security Council resolutions.   
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Decision 
Harmonisation of divergent international law obligations  
In determining that article 8 of the Convention had been contravened, the court found that the 
restrictions imposed on the applicant’s freedom of movement for a considerable period of time did 
not strike a fair balance between his right to the protection of his private and family life, on the 
one hand, and the legitimate aims of the prevention of crime and the protection of Switzerland’s 
national security and public safety, on the other. 

The court found that the Swiss authorities did not sufficiently take into account the realities of the 
case, especially the unique geographical situation of Campione d’Italia, the considerable duration 
of the measures imposed or the applicant’s nationality, age and health.  

Switzerland submitted that it was bound by the Security Council's resolutions and could not, of its 
own motion, remove Mr Nada from the List annexed to the Taliban Ordinance.  

The court expressly declined to determine the question of which obligations prevail, that is, the 
obligations of a state as a party to the Convention, on the one hand, and those arising from the 
United Nations Charter, on the other. Rather, the court said that states must harmonise the 
obligations that they regard as divergent and that in this case, Switzerland had failed to do this.  

No effective remedy 
According to the court, there has been a contravention of article 13 of the Convention on the 
basis that under Swiss law, there was no effective means of obtaining the removal of his name 
from the list annexed to the Taliban Ordinance and therefore no remedy in respect of the 
Convention violations that he alleged. 

No deprivation of liberty 
The court rejected Mr Nada's assertion that he had been deprived of his liberty in contravention 
of article 5 of the Convention. While reiterating that article 5 enshrines a fundamental human right 
against arbitrary interference by the State, the court distinguished Mr Nada's case as involving a 
mere restriction on liberty of movement, which is governed by article 2 of Protocol No. 4, a 
protocol not ratified by Switzerland. 

No interference with freedom or religion or inhuman or degrading treatment 
Mr Nada's complaint that his consequential inability to go a mosque had breached his freedom to 
manifest his religion or belief as guaranteed by Article 9, was held to be unfounded. Further, the 
court found no evidence of any torture, inhuman or degrading treatment within the meaning of 
article 3.  

Conclusion 

This case provides guidance to countries that face conflicting legal obligations under different 
instruments of international law. 

The decision is available online at: http://www.bailii.org/eu/cases/ECHR/2012/1691.html  

Michael Thomas is a lawyer at Lander & Rogers. 

http://www.bailii.org/eu/cases/ECHR/2012/1691.html�
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Stay of proceedings where human right breached, despite finding of guilt 
R v Bellusci, 2012 SCC 44 (3 August 2012) 

Summary 
The full bench of Canada's Supreme Court has upheld a trial judge's decision to permanently 
stay proceedings against a prisoner who was found guilty of threatening to rape a prison guard's 
wife and children. Because the prisoner was assaulted during the incident, his rights were found 
to be infringed under the constitutional Canadian Charter of Rights and Freedoms, and a 
discretionary remedy available under section 24(1) was awarded on this basis. 

Facts 
During a trip from the courthouse to prison, a prison guard (who was driving the prison van) told 
other prisoners that Mr Bellusci was a rapist. Mr Bellusci replied that he would rape the van 
driver's wife and children. Later, there was a physical altercation between the two men. 

As a result of this incident, Mr Bellusci was charged with two counts of assault and one count of 
intimidation. Mr Bellusci was acquitted of the assault charges at trial, and these charges were not 
in issue in the Supreme Court appeal. 

On the count of intimidation, the trial judge found that Mr Bellusci was guilty, but declined to 
convict him on the basis that Mr Bellusci's right to life, liberty and security under section 7 of the 
Canadian Charter had been violated. Further, the trial judge exercised his discretion under 
section 24(1) of the Canadian Charter to grant a stay of proceedings, effectively acquitting Mr 
Bellusci.  Section 24(1) of the Canadian Charter states: 

Anyone whose rights or freedoms, as guaranteed by this Charter, have been 
infringed or denied may apply to a court of competent jurisdiction to obtain 
such remedy as the court considers appropriate and just in the circumstances. 

Following an appeal by the Crown, the Quebec Court of Appeal quashed the stay of proceedings, 
remitting the matter to the trial court for Mr Bellusci's trial to continue. 

Mr Bellusci appealed to the Supreme Court. 

Decision 
The Supreme Court determined that the Court of Appeal erred in setting aside the trial judge's 
decision. The Supreme Court followed a previously established principle that a trial judge's order 
made under section 24(1) of the Canadian Charter should not be disturbed unless "the trial judge 
misdirects himself or if his decision is so clearly wrong as to amount to an injustice". Further, the 
Supreme Court found that the trial judge correctly applied the law and considered the right factors 
in determining the appropriate remedy. 

On that basis, the Court allowed the appeal and restored the stay of proceedings. 

Commentary 
In determining the correct principle to apply, the Supreme Court referred to the 2009 decision R v 
Bjelland, 2009 SCC 38 (30 July 2009), where the Court highlighted the importance of judicial 
discretion in relation to section 24(1) of the Charter: 

Appellate courts may interfere with a trial judge's exercise of discretion only if 
the trial judge has erred in law or rendered an unjust decision. This is 
particularly true of remedies granted by trial judges under section 24(1) of the 
Charter, which by its very terms confers on trial judges the widest possible 
discretion. 
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In deferring to the broad discretion granted by section 24(1) of the Canadian Charter, the Court of 
Appeal noted that the trial judge "felt that the Charter breach in issue here fell within the 'residual' 
and 'exceptional' category of cases where the misconduct was so egregious that the mere fact of 
going forward in the light of it will be offensive". The Supreme Court considered appellate 
intervention unwarranted in circumstances where the trial judge had "found that [Mr Bellusci] had 
been provoked and subjected by a state actor to intolerable physical and psychological abuse". 

The Supreme Court also considered whether a court of appeal, when remitting a matter back to 
trial, could do so on the basis of continuing that trial, rather than ordering a new trial.  

The Court turned to the Criminal Code, RSC 1985, c.C-46, to consider the scope of orders that 
courts can make. Section 686(4)(b) enables a court of appeal, upon allowing an appeal against 
acquittal, to remit the matter back to trial. This provision was considered in light of section 686(8), 
which enabled a court to "make any order, in addition, that justice requires". The Supreme Court 
found that the operation of these two provisions together effectively allowed a court of appeal to 
make an order that, once remitted, a trial should continue rather than start afresh. 

Relevance to the Victorian Charter 
The right to life, liberty and security found in section 7 of the Canadian Charter is also found, on 
similar terms, in section 21 of the Victorian Charter, which recognises a person's right to "liberty 
and security". Section 22(1) of the Victorian Charter protects those who are imprisoned: "persons 
deprived of liberty must be treated with humanity and with respect for the inherent dignity of the 
human person". 

While the Canadian Charter offers courts the broad discretionary remedies of section 24(1), the 
Victorian Charter lacks an equivalent provision. Remedies in the Victorian Charter are generally 
limited to declarations under section 36. 

However, under section 32(1) of the Charter, all Victorian Courts must interpret legislation "in a 
way that is compatible with human rights". In the ACT, the Supreme Court has found that an 
equivalent provision in the Human Rights Act 2004 is "relevant in construing the scope of 
legislative power to grant stays in criminal proceedings" (R v Upton [2005] ACTSC 52 (Connolly 
J)). However, in Victoria, the ability to grant a stay of proceedings where there has been an 
impropriety by the Crown is inherent in the Court's jurisdiction, rather than sourced from 
legislation. No Victorian decision to date has granted a stay of proceedings on the basis of the 
Charter. 

The decision is available online at: 

http://canlii.ca/en/ca/scc/doc/2012/2012scc44/2012scc44.html  

Katie Gardiner is a Law Graduate at Allens. 

http://canlii.ca/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html�
http://canlii.ca/en/ca/scc/doc/2012/2012scc44/2012scc44.html�
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 HRLC POLICY WORK AND CASE WORK 

High Court to consider right to protest in landmark constitutional case 
The Human Rights Law Centre has applied to intervene in a significant High Court case 
concerning freedom of expression and freedom of religion and the right to peaceful protest. 

“The HRLC has a principled commitment to human rights and has sought to intervene in support 
of the right of all protesters to exercise their fundamental right to freedom of expression,” said 
Anna Brown, Director of Advocacy from the HRLC. 

On Tuesday 3 October the High Court is hearing an appeal by the South Australian Attorney 
General against the decision of the Full Court of the South Australian Supreme Court that found a 
City of Adelaide By-Law prohibiting “preaching, canvassing or haranguing” without a permit was 
invalid under the Australian Constitution. This law was relied on by the City of Adelaide to restrict 
the right of two street preachers, brothers Caleb and Samuel Corneloup, to preach in Rundle 
Mall. 

The HRLC’s intervention in the Corneloup case follows their involvement in the legal challenge 
brought against the City of Melbourne and Victoria Police on behalf of the Occupy Melbourne 
protesters. That case, heard by Justice North in the Federal Court, is currently awaiting judgment. 

According to Anna Brown, both the Occupy Melbourne proceeding and the current case before 
the High Court raise similar and significant issues of fundamental rights protected under the 
Australian Constitution. “These cases focus on protesters rights, but have broad ramifications for 
representative democracy and the right of all Australians to gather in groups, to express their 
views and to participate in the democratic process,” Ms Brown said. 

“International human rights law is clear that there should not be any limitations on the right of 
freedom of expression, unless those limitations are reasonable, proportionate and necessary, 
and this is what the Court has been asked to consider,” Ms Brown said. 

The HRLC is represented on a pro bono basis by Ron Merkel QC, Emrys Nekvapil and Nick 
Wood of Counsel and law firm DLA Piper. 

Commonwealth Heads of Government must push Sri Lanka on human 
rights 
The Commonwealth Secretary-General and Commonwealth Heads of Government must press 
Sri Lanka to strengthen respect for human rights and the rule of law, according to a coalition of 
leading human rights organisations from around the world. 

In an open letter to the Commonwealth Secretary General, leading NGOs – including Human 
Rights Watch, the Commonwealth Human Rights Initiative and the Human Rights Law Centre – 
have called on the Commonwealth to “press for adequate and satisfactory human rights progress 
in Sri Lanka by CHOGM 2013”. The letter says that “the failure of the Commonwealth and its 
members to do so would be contrary to the Commonwealth’s values and principles, and 
undermine its credibility”. 

Drawing attention to the grave and “ongoing human rights violations in Sri Lanka”, the NGO 
coalition says that Sri Lanka should be required to make discernable progress in the following 
areas if it is to host CHOGM in 2013: 

http://www.hcourt.gov.au/assets/cases/a16-2012/AGSA_HRLC.pdf�
http://www.hrlc.org.au/files/Open-Letter-to-the-Commonwealth-Secretary-General-_21-09-2012.pdf�
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• fully restore the rule of law; 

• lift restrictions on the enjoyment of all fundamental freedoms for all people within its 
borders; 

• restore Constitutional provisions that guarantee separation of powers and re-instate the 
independence of the three branches of government; 

• restore the independence of government institutions such as the Sri Lanka Human 
Rights Commission and ensure meaningful domestic implementation of the International 
Covenant on Civil and Political Rights; 

• repeal or amend laws, including the Prevention of Terrorism Act, that do not conform to 
international human rights standards; 

• institute effective mechanisms to protect journalists, civil society groups and human 
rights defenders who work for the promotion and protection of human rights; 

• allow full and credible international investigations into all allegations concerning 
violations of international humanitarian law in the country; and 

• fulfil all recommendations directed to it by the UN Secretary-General’s Panel of Experts 
and those recommendations of its own LLRC that are consistent with the 
recommendations of the UN Panel. 

The letter concludes that, “In the context of the ongoing Commonwealth reform process, only 
such principled action by the Commonwealth Secretariat will be indicative of the official 
Commonwealth’s willingness to truly reform itself and to apply values of human rights, good 
governance and democracy”. 

Coalition policy on Sri Lankan asylum seekers would violate international 
law  
On 2 September 2012, the Coalition announced that, if elected, it would pursue a bilateral treaty 
with Sri Lanka to provide for the return of asylum seekers intercepted at sea without assessing or 
determining their refugee claims. 

In a letter to the Deputy Leader of the Opposition, the Hon Julie Bishop MP, the HRLC said that 
such a treaty: 

• would expose at least some asylum seekers to a real risk of torture, persecution or other 
flagrant human rights violations and therefore violate Australia’s non-refoulement 
obligations under international law; 

• would be incompatible with the Convention on the Elimination of Racial Discrimination 
and Australia’s own Racial Discrimination Act; 

• is not supported by credible evidence which shows that arbitrary arrests, detention, 
disappearances and even torture and extrajudicial killings remain widespread in Sri 
Lanka; and 

• is not supported by the rate at which asylum seekers from Sri Lanka are currently 
accepted to have valid refugee claims by Australia. 

While it is important that Australia takes appropriate steps and measures to counter and prevent 
people-smuggling, such measures must be compatible with international law and should seek to 
protect asylum seekers, not interfere with their right to seek asylum. They should never 
compound or expose people to further human rights dangers. 

http://www.hrlc.org.au/files/Letter-to-Julie-Bishop-re-Sri-Lankan-asylum-seekers.pdf�
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In the HRLC’s view, the Coalition should resile from its announcement that it will pursue a 
bilateral asylum seeker returns treaty with Sri Lanka. Instead, consistent with a commitment to 
good international citizenship and respect for Australia’s international legal obligations, the 
Coalition should develop a policy to: 

• substantially increase our offshore refugee intake from Sri Lanka and support the UN 
refugee agency to process and resettle people much more rapidly from the country and 
region; 

• ensure that human rights concerns and safeguards are paramount in any security, 
intelligence, and migration cooperation with Sri Lanka; and 

• suspend the deportation of any Tamil asylum seekers to Sri Lanka unless and until there 
is significant progress in reducing human rights violations and strengthening human 
rights accountability in that country. 

Necessity and proportionality must guide assessment as to whether 
counter-terrorism powers remain appropriate 
The HRLC has made a submission to the Independent National Security Legislation Monitor on 
aspects of Australia’s counter-terrorism laws. 

In preparing his next annual report, the Independent Monitor is seeking public submissions on the 
powers relating to: 

• questioning warrants and questioning and detention warrants under the Australian 
Security Intelligence Organisation Act 1979 (Cth); and 

• control orders and preventative detention orders under the Criminal Code Act 1995 
(Cth). 

The HRLC’s submission highlights that: 

• the protection of Australia from threats to national security and the protection and 
promotion of human rights are complementary goals that are both fundamentally 
concerned with protecting the community and individuals from harm; 

• there will be instances where human rights need to be limited to some extent for the 
purpose of protecting national security and countering terrorism. However, limitations on 
relevant human rights are only permissible where such limitations are absolutely 
necessary and are proportionate and rationally connected to the threat posed; and 

• the State bears the onus of establishing that a limitation is reasonable and demonstrably 
justified. The more serious the infringement of rights, the higher the standard of proof 
required. There must be clear, cogent and persuasive evidence in order to demonstrably 
justify a human rights infringement. 

The extraordinary nature of the powers associated with questioning warrants, control orders and 
preventative detention orders requires a corresponding level of procedural safeguards to ensure 
that such powers are not misused. 

The Independent Monitor’s role is to review the operation, effectiveness and implications of 
Australia’s counter-terrorism and national security legislation on an ongoing basis. This includes 
considering whether the laws remain necessary, contain appropriate safeguards for protecting 
the rights of individuals, and remain proportionate to any threat of terrorism or threat to national 
security. 

http://www.hrlc.org.au/files/HRLC_Submission_Independent_Monitor_Sept_2012.pdf�
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The Independent Monitor’s first annual report was provided to the Prime Minister on 
16 December 2011 and tabled in Parliament on 19 March 2012. 

The INSLM’s next annual report is required to be provided to the Prime Minister by no later than 
31 December 2012. 

For further information visit http://www.dpmc.gov.au/inslm/. 

 

HRLC MEDIA COVERAGE 
The HRLC has featured in the following media coverage since the last Bulletin:  

• Brad Crouch, Freedom of speech gets a hearing as street preachers challenge law  
Sunday Mail (SA), 29 Sep 2012 

• Jill Stark, 'AFL flags gay pride round', The Age, 21 September 2012  

• Benn Dorrington, 'Footy fans to watch pro-gay ads', Star Observer, 21 September 2012  

• ABC News, 'Anti-homophobia ads to air at AFL finals', ABC News, 21 September 2012  

• Aaron Langmaid, 'Anti-homophobia ads to play at footy finals as AFL declares war on 
ugly slurs', Herald Sun, 21 September 2012  

• Allan Raskall, 'Anti-homophobia ads', SBS News, 21 September 2012 

• Phil Lynch, 'Sign up to prevent jail deaths', The Age, 19 September 2012  

• Michelle Grattan, 'US ambassador says ‘no to homophobia’', The Age, 18 September 
2012  

• Phil Lynch, 'Australia lets human rights takes a back seat with Indonesia', ABC The 
Drum, 11 September 2012 

• Kevin Ponniah, 'Bishop’s Sri Lankan asylum seeker deal Is illegal', New Matilda, 05 
September 2012  

• Melissa Lahoud, 'Attorney General lays out the case for telcos to retain private data', 
The Wire, 04 September 2012  

• Tim Roxburgh, 'Outrage over coalition policy to deport Sri Lankan asylum seekers', The 
Wire, 03 September 2012  

 

 SEMINARS & EVENTS 

Anti-Poverty Week human rights conference 
17 October 2012, Melbourne 
This one-day conference on human rights includes: cutting-edge presentations and discussion on 
human rights, inequality and poverty; practical experience from the field from human rights 
practitioners across the non-profit sector; an up to date analysis on how Australia fares with its 
human rights obligations. See here for more information. RSVP by 8 October 2012. 

 

 

http://www.dpmc.gov.au/inslm/docs/INSLM_Annual_Report_20111216.pdf�
http://www.dpmc.gov.au/inslm/�
http://www.news.com.au/national/freedom-of-speech-gets-a-hearing-as-street-preachers-challenge-law/story-fncynjr2-1226484110392�
http://www.theage.com.au/national/afl-flags-gay-pride-round-20120921-26bgk.html�
http://www.starobserver.com.au/news/2012/09/21/footy-fans-to-watch-pro-gay-ads/85444�
http://www.abc.net.au/news/2012-09-21/anti-homophobia-ads-to-air-at-afl-preliminary-finals/4273222�
http://www.heraldsun.com.au/news/anti-homophobia-ads-to-play-at-footy-finals-as-afl-declares-war-on-ugly-slurs/story-e6frf7jo-1226478598772�
http://www.heraldsun.com.au/news/anti-homophobia-ads-to-play-at-footy-finals-as-afl-declares-war-on-ugly-slurs/story-e6frf7jo-1226478598772�
http://www.sbs.com.au/news/video/2282036570/Anti-homophia-ads-Allan-Raskall-reporting�
http://www.theage.com.au/opinion/politics/sign-up-to-prevent-jail-deaths-20120918-264ia.html�
http://www.theage.com.au/victoria/us-ambassador-says-no-to-homophobia-20120918-264cj.html�
http://www.abc.net.au/unleashed/4253920.html�
http://newmatilda.com/2012/09/05/bishops-sri-lankan-asylum-seeker-deal-illegal�
http://www.thewire.org.au/storyDetail.aspx?ID=9561�
http://www.thewire.org.au/storyDetail.aspx?ID=9559�
http://www.antipovertyweek.org.au/calendar-of-activities-2012-human-rights-matters-a-conference-to-mark-anti-poverty-week-2012�
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2012 Castan Centre dinner 
25 October 2012, Melbourne 

The Castan Centre for Human Rights Law invites you to its biennial human rights gala, a vital 
fundraiser for the Centre's many policy, public education and research programs. The keynote 
speaker is Dan Mori (often known by his first name, Michael or Major Mori), who represented 
Australian Guantanamo Bay detainee David Hicks. See here for further details. 

Life in the Winds of Change book launch 
10 November 2012, Melbourne 

Sirage Kifamunyanja wants to hold the Ugandan government to account for their human rights 
violations against him and is taking his complaint to the United Nations. Sirage has worked with 
the Brotherhood of St Laurence's Ecumenical Migration Centre (EMC) to capture his story in a 
book Life in the Winds of Change. Visit the Brotherhood of St Laurence website here for more 
details of the book launch, to be held at the Wheeler Centre with support from Writers Victoria on 
Saturday 10 November at 2pm. 

11th Victorian Human Rights Oration, VEOHRC 
11 December 2012, 12.30pm 

Ron Merkel QC will be 2012 Human Rights Orator speaking about current issues and challenges 
in human rights in Victoria. Ron is a barrister and former Federal Court Judge, and is one of 
Australia's leading human rights practitioners with a particular interest in civil liberties, the rights 
of Aboriginal and Torres Strait Islander peoples, migration law and equal opportunity. 

The Oration will be held at ZINC, Federation Square, Melbourne. Email 
communications@veohrc.vic.gov.au to RSVP. 

 

 HUMAN RIGHTS JOBS & RESOURCES 

INTERIGHTS 
Interights, the International Centre for the Legal Protection of Human Rights based in London, is 
looking for an Executive Director. Interights works to promote respect for human rights through 
the use of law. Thematically, Interights’ priorities are equality, security and the rule of law 
(including counter-terrorism), and economic and social rights. Interights currently focuses its 
activities in Africa, Europe, the Middle East and North Africa. The closing date is Monday 15 

October 2012. See www.interightsrecruitment.com for more info. 

 

http://www.law.monash.edu.au/castancentre/events/2012/dinner.html�
http://www.bsl.org.au/About-the-Brotherhood/Whats-on?id=730&dt=10/11/2012�
mailto:communications@veohrc.vic.gov.au?subject=RSVP%20Human%20Rights%20Oration�
http://www.interightsrecruitment.com/�
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 FOREIGN CORRESPONDENT 

Human rights accountability for private military and security companies: 
An improving outlook?  
In July 2012 a group of independent experts appointed by the UN Security Council to monitor 
arms embargoes on Somalia and Eritrea made a number of startling allegations. The Monitoring 
Group alleged that an Australian citizen, Lafras Luitingh, and his Australian company, Australian 
African Global Investments Pty Ltd (AAGI), are part of a scheme backed by Erik Prince, the 
founder of the notorious private military and security company (PMSC) Blackwater, which has 
repeatedly violated the UN embargo. At least one Somali citizen appears to have died during the 
training provided by companies in this scheme, and various other human rights abuses are also 
alleged. Despite an ABC investigation, there is no evidence to date of the Australian government 
moving against Luitingh or AAGI.  

The allegations are a reminder of both the complexity and urgency of ensuring effective human 
rights accountability for PMSCs. As a result of recent developments both inside and outside the 
UN, that accountability may be inching closer. 

Progress at the UN? 
The UN has long been constrained in its ability to tackle PMSC regulation as the result of several 
competing, vested political interests. For over 30 years, the Non-Aligned Movement (NAM) has 
supported a mandate within the UN Commission on Human Rights, and later the Human Rights 
Council, focused on mercenaries. That mandate has long been opposed by the Western 
European and Other Group (WEOG) whose members are home to the largest PMSCs. Australia 
is part of that voting bloc.  

In 2010, the Human Rights Council voted to create an Open-Ended Inter-Governmental Working 
Group (IGWG) to consider drafting an international treaty on PMSCs. WEOG states voted against 
the resolution. Unsurprisingly, the resulting meetings of the IGWG were contentious. Yet 
significant progress appears to have been achieved at an August 2012 meeting in Geneva. 
(Disclosure: I was an invited speaker.) The meeting achieved a consensus, including the support 
of both NAM and WEOG states, recommending two more years’ discussion of options for an 
international regulatory framework. This would include both the possibility of an international 
treaty, and examination of national regulation and obstacles to effective accountability. In UN 
terms, this compromise after almost 30 years is a significant victory. 

Building a multistakeholder accountability system 
Developments in other forums also suggest that momentum may be building – if glacially – 
towards more effective accountability. For many years, the Swiss government has underwritten a 
multistakeholder initiative outside the United Nations to strengthen the normative framework and 
accountability arrangements for the industry. That may now be bearing some fruit – though 
whether it will be sweet or bitter remains uncertain. 

After the invasion of Iraq, the Swiss worked with the International Committee of the Red Cross, 
other governments, the industry and some human rights advisers (disclosure: I was one) to draft 
a restatement of states’ existing human rights and international humanitarian law obligations 
relating to PMSCs. The resulting Montreux Document is now endorsed by 42 countries, including 
Australia, the US, the UK, South Africa, Iraq, Afghanistan and China, as well as the European 

http://www.un.org/ga/search/view_doc.asp?symbol=S/2012/544�
http://www.abc.net.au/news/2012-09-04/australian-accused-of-funding-private-somali-army/4242778�
http://www.ohchr.org/EN/Issues/Mercenaries/WGMercenaries/Pages/WGMercenariesIndex.aspx�
http://www.ohchr.org/EN/HRBodies/HRC/WGMilitary/Pages/OEIWGMilitaryIndex.aspx�
http://www.ohchr.org/EN/HRBodies/HRC/WGMilitary/Pages/OEIWGMilitaryIndex.aspx�
http://www.ohchr.org/EN/HRBodies/HRC/WGMilitary/Pages/OEIWGMilitarySession2.aspx�
http://www.eda.admin.ch/psc�
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Union. Montreux served as a refutation of the misguided assertion that there is a “vacuum in 
international law” on PMSCs – as opposed to weaknesses in its implementation. By setting out 
73 administrative “good practices” for states to follow in discharging their existing obligations, 
Montreux began to build a thicker regulatory framework at the international level.  

Still, the challenge of enforcing these norms has remained. Understanding this, the Swiss 
government sponsored a process to translate the state-oriented norms in Montreux into industry 
norms. This resulted in a robust International Code of Conduct for Private Security Providers, 
now signed by 464 companies around the world, including 16 in Australia. By signing the Code, 
companies commit to a detailed set of management and operational standards, as well as to 
cooperate with a multistakeholder international oversight mechanism that will police the code, 
provide monitoring of human rights impacts, and oversee a third party complaints process.  

Once again, however, implementation has proven challenging. For example Lafras Luitingh, the 
alleged Somali arms embargo buster, appears to have equity in two PMSCs that have signed the 
Code. The UN allegations against him have not yet led to any action under the Code, perhaps 
because the enforcement mechanism is still being built.  

A multistakeholder (industry, government, civil society) steering committee has worked for 18 
months to stand up such an oversight mechanism. (Disclosure: I was recently invited to join this 
committee in an advisory capacity.) A draft Charter released in January 2012 elicited constructive 
but robust criticism from multiple quarters. Negotiations remain ongoing, with a revised charter 
expected near the end of 2012. Unsurprisingly, human rights monitoring and third-party 
grievances remain the most contentious issues.  

The Australian Department of Foreign Affairs and Trade has played a highly constructive role as 
one of the four governmental members of this steering committee. Yet unlike the UK and 
Switzerland, Australia has not yet made any commitment to contract only with Code-compliant 
PMSCs. The absence of such a commitment removes a significant commercial incentive for 
Australian PMSCs to sign and implement the Code, and weakens Australia’s claim to be 
discharging its duty to protect human rights in this field.  

Towards professionalisation? Or industry capture of regulation? 
These negotiations have been given added urgency by industry. Working outside the Swiss 
process, the US Department of Defense has backed a process creating an American national 
standard for management and operations against which PMSCs will soon be able to be certified. 
On a positive note, this standard breaks new ground in providing for human rights due diligence 
and impact assessments, company-level complaints procedures, and requiring compliance with 
the International Code of Conduct. Certification teams will include significant human rights 
expertise – though paid for by the PMSC being certified. But certification, performance and 
compliance with the International Code will not, as things stand, be reviewed by independent 
human rights monitors. Nor will certification create grievance mechanisms independent of the 
PMSCs in question. Questions remain whether this system meets the expectations of business 
respect for human rights set out in the UN Guiding Principles on Business and Human Rights.  

From all accounts, however, this American standard will soon become the international 
benchmark. The UK government has all but indicated that it will adopt it wholesale as a British 
standard in the next few months. Other states, from the Czech Republic to the UAE, are poised to 
follow suit.  

This potentially represents a significant professionalisation of the industry, which may in time 
improve its human rights performance. But it also represents a risk of industry capture of 
regulation. With the multistakeholder oversight mechanism that the Code promises still not yet 

http://www.icoc-psp.org/�
http://www.icoc-psp.org/uploads/Draft_Charter.pdf�
http://www.acq.osd.mil/log/PS/p_vault/Item_1997-PSC_1_STD.PDF�
http://www.acq.osd.mil/log/PS/p_vault/Item_1997-PSC_1_STD.PDF�
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established, there is a danger that certification against the new industry “standard” will offer the 
industry increased legitimacy without increased accountability. Victims of PMSC human rights 
abuse will be forced to rely on complaints mechanisms provided by the very company they 
believe has violated their rights, or to look to international mechanisms (courts, the UN Working 
Group on Mercenaries, or OECD National Contact Points) that have, to date, proven inadequate 
to provide effective remedy.  

As the allegations against Lafras Luitingh make clear, even developed states like Australia 
struggle to discharge their duty to protect human rights from adverse impacts by PMSCs, to make 
PMSCs account for their apparent failure to discharge their responsibility to respect human rights, 
and to provide effective remedies. Ultimately, only an independent international oversight 
mechanism for the International Code, and the professional standards derived from it, equipped 
with robust human rights monitoring and remedial mechanisms, will prove capable of ensuring 
effective human rights accountability for PMSCs.    

James Cockayne is an Australian international lawyer and strategist based in New York. He was 
the lead author of Beyond Market Forces: Regulating the Global Security Industry (IPI: 2009). He 
has also written “Regulating Private Military and Security Companies: The Content, Negotiation, 
Weaknesses and Promise of the Montreux Document”, Journal of Conflict and Security Law 
(2008) 13(3), pp. 401–428. 

  

 IF I WERE ATTORNEY-GENERAL… 

Ratifying OPCAT and preventing ill-treatment in detention 
If I were the Commonwealth Attorney-General in Australia today, a sad reality is that reports 
would appear on my desk, with alarming regularity, about ill-treatment in places of detention in 
Australia and areas under the control of the Australian government. One day it might be a report 
on the impact on asylum seekers and refugees of immigration detention in remote and offshore 
locations. The next might relate to the use of seclusion in prisons (including to “manage” people 
with a mental illness), the misuse of tasers by the police, or another aboriginal death in custody. 
Although detaining authorities in Australia do a lot of things right that don’t get public attention, 
when mistakes are made, or when appropriate systems are not in place or break down, the 
consequences can be tragic and have enduring impacts on detainees and the community.  

As Attorney-General I don’t need any more briefings from NGOs explaining the physical and 
mental impact of detention, particularly on children and other vulnerable groups, and I don’t need 
my staff to show me more figures on the cost to the government of detention-related litigation. I 
already know that preventing ill-treatment of people in the care of the state before it happens is a 
humane, sensible and cost-effective proposition. One of the best ways to prevent torture is to 
establish a system of independent monitoring and inspection of all places of detention that 
addresses system-wide issues and work constructively with detaining authorities to improve 
conditions. It is for these reasons that I fully supported a decision of the Australian government in 
2009 to sign the Optional Protocol to the Convention against Torture (OPCAT), a treaty that is 
based on preventing torture through the monitoring and transparency of places of detention. In 
the years since this signature, important consultations and discussions have taken place between 
states and territories, oversight institutions and civil society. However, the time to move forward is 
now. As Attorney-General I will ensure Australia quickly ratifies this important UN instrument, so 
we can move from pledges to action.  

http://www.ipinst.org/media/pdf/publications/beyond_market_forces_final.pdf�
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Ratification of the OPCAT requires Australia to designate a body(s), known as a National 
Preventive Mechanism (NPM) to conduct monitoring visits to all places of detention in Australia, 
present recommendations to detaining authorities and work constructively with them to address 
shortfalls. The NPM(s) would be responsible for monitoring immigration detention (including in 
offshore territories where Australia retains “effective control” of detainees), prisons, police lock 
ups and transport vehicles, locked psychiatric wards, and any other place that a person is 
deprived of their liberty by the state. Since the division of responsibility for places of detention is 
shared between the Commonwealth (immigration detention as the key area) and the states and 
territories (most other places) I would urge the state and territory Attorneys-General to prioritise 
preventing torture so that an NPM can be designated and OPCAT can be ratified and swiftly 
implemented. OPCAT ratification also opens up all places of detention to occasional visits from 
the UN Subcommittee for Prevention of Torture, a UN Committee that will work cooperatively with 
the government by assisting in identifying systemic issues and providing advice and support to 
the NPM.  

Monitoring places of detention against international standards can prevent torture by identifying 
practices that can lead to cruel, inhuman or degrading treatment, such as overuse of seclusion 
and restraint, which might have become normalised in a context of a particular place of detention. 
But in some cases, particularly when it comes to refugees and asylum seekers who have not 
committed any crime, the best prevention of ill-treatment is not to lock them up in the first place. 
As Attorney-General I would remind the government of Australia’s legal obligations under the 
Refugee Convention that detention of refugees and asylum seekers should be a last resort and 
only when less restrictive alternatives have found to be unsuitable in each individual case. Even 
then, detention should be for the shortest possible time. Detention on offshore and remote 
locations raises particular concerns that this already vulnerable group, many of whom may have 
already been subject to torture or have fled from the risk of torture, could be re-traumatised by 
their conditions of detention and the prospect of a prolonged or indefinite stay.  

It is difficult to see how the full range of appropriate and adequate safeguards and programs as 
required by international law can be provided in such remote locations. These include legal and 
medical assistance, and meaningful and culturally appropriate recreational or educational 
programs. Monitoring of these conditions by the Australian NPM (if and when it is established 
under the OPCAT) will at least provide oversight about conditions and treatment offshore. The 
NPM will be able to go inside each place of detention and examine and collect first-hand 
information on the situation of the detainees from a holistic perspective. The NPM can not only 
look at documents but speak to asylum seekers and refugees in private, as well as with staff, to 
understand the conditions, treatment, processes, systems and challenges. They can then issue 
recommendations to government and work constructively to correct any deficiencies. But of 
course, it is still better to adopt less restrictive options in the first place, such as processing 
onshore and community-based placement. 

As Attorney-General I would also emphasise the important role Australia can play in the region in 
preventing torture, consistent with AusAID’s development objectives which include enhancing 
justice and human rights for the poor. In this respect, prohibition of torture must be a driving 
priority given the absolute prohibition of torture under international law and its corrosive effect on 
the victim and society more generally. In some countries in the region, police routinely use torture 
and ill-treatment to extract a confession from an accused. Without adequate forensic resources or 
training in proper investigation techniques, obtaining a conviction through a tortured confession is 
all too easy. Even when laws exist that preclude the use of evidence obtained by torture in legal 
proceedings, it may be difficult for a defence lawyer to establish that torture has occurred 
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because often independent medical reports are not obtained as required under international (and 
sometimes domestic) laws, and judges may not question the circumstances surrounding the 
confession. By providing technical assistance such as forensic tools and training for criminal 
justice actors, and supporting domestic law reform efforts to align laws with international 
standards contained in the UN Convention against Torture and the OPCAT, Australia can play a 
leadership role in this region on this important issue. But surely we would have more credibility as 
a leader if we ourselves have ratified the OPCAT. 

Rebecca Minty is an Australian human rights advocate currently working at the Association for 
the Prevention of Torture (APT), a Geneva-based international non-government organisation that 
works worldwide to prevent torture. You can follow her on Twitter at @rebeccaminty. 

 

 

 

 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 
 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda

 

 
ABN: 31 117 719 267 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  
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