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RECRUITING AN EXECUTIVE DIRECTOR 

Message from HRLC Chairperson, Ros Grady 
Dear Supporters 

An exceptional opportunity has arisen to lead the Human Rights Law Centre, one of Australia’s 
premier human rights advocacy organisations. 

The HRLC is an independent, non-profit, non-government organisation committed to promoting 
and protecting human rights in Australia and through Australian foreign policy. Our high quality 
work involves a tactical combination of research, advocacy and strategic litigation and targets key 
policy and decision makers. Our work results in justice for individuals, changes in policy and 
practice, and stronger protection of human rights in law and on the ground. 

This vacancy has arisen because our inaugural Executive Director, Phil Lynch, has accepted an 
appointment as Director of the International Service for Human Rights in Geneva, commencing 
January 2013. We are very grateful for the passion, vision and strategic leadership that Phil has 
dedicated to positioning the HRLC as Australia’s leading human rights advocacy organisation. 

While we will be disappointed to farewell Phil, the new Executive Director will lead the HRLC 
during an exciting period of development and impact. As our Annual Report attests, the 
organisation is governed by a highly engaged and expert Board, equipped with exceptional and 
committed staff, motivated by an organisational passion for human rights, and sustained by an 
expanding donor and supporter base. 

So, whether you’re reading this as the HRLC’s next Executive Director, or one of our many 
partners and supporters, we look forward to continuing our work with you to achieve individual 
justice and systemic human rights reform. 

Yours sincerely 

Ros Grady 

Chairperson, Human Rights Law Centre 

 

Download a copy of the position description here. Applications close 9 November 2012 

 

http://www.hrlc.org.au/files/HRLC_Annual_Report_2011_12.pdf�
http://www.hrlc.org.au/files/HRLC_Executive_Director_Position_Description.pdf�
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 OPINION 

Australia should use its UN position to make human rights core business 
Australia should commit to using its seat on the United Nations Security Council to promote and 
protect human rights around the world, given that respect for human rights is essential to the 
Security Council’s mandate of promoting international peace and security. 

While the Australian government deserves to be warmly congratulated on its successful 
campaign, the real value of the $25 million invested in the candidacy will be determined by 
whether Australia can focus the Council’s attention more sharply on global human rights issues 
and situations of concern. 

As a member of the Security Council, Australia should take a principled and persistent approach 
to human rights. This needs to be underpinned by a comprehensive human rights policy, 
something the government has so far failed to develop. 

A comprehensive policy, similar to those developed by the Netherlands and Sweden, could 
mainstream human rights across all areas of Australian foreign affairs and, like those countries, 
capitalise on the diplomatic benefits of doing so. It could identify areas in which Australia is well 
placed to make a distinctive international contribution, such as in business and human rights, the 
empowerment of women and girls, and combating discrimination on the grounds of sexual 
orientation or gender identity. 

As a member of the Security Council, Australia should also commit to the principles of human 
rights universality and non-selectivity. As a regional leader, we should be at least as active in 
promoting human rights and accountability for violations in Sri Lanka and West Papua as we are 
in Libya and Syria. 

There are several practical steps that Australia could take to ensure that human rights are given 
priority on the Council’s agenda. These include requesting regular briefings from international 
human rights experts – such as the UN High Commissioner for Human Rights, UN treaty bodies 
and the UN Human Rights Council’s independent experts – and requesting the inclusion of 
human rights analyses and impact assessments in all reports prepared for the Security Council. 
There is good precedent for such an approach. In 2009, Sweden committed its terms as 
President of the European Council of Ministers to the ”prioritisation and promotion of human 
rights”. 

With our seat on the Security Council now secure, it is also imperative that Australia strengthen 
the human rights expertise and capacity of our foreign service. We could start by increasing the 
number of human rights officers in the Department of Foreign Affairs and Trade and incorporating 
human rights modules in all DFAT training. 

The government should also consider establishing a UN Human Rights Advisory Group, 
comprising experts from non-governmental organisations, academia and human rights bodies, to 
provide external advice on issues on the Security Council agenda and options for tackling human 
rights problems. British Foreign Secretary William Hague established such a group in 2010 and 
said recently that its ”expertise has proved invaluable in informing our human rights policies”. 
According to Hague, it is critical for governments to ”hear from experts at the forefront of reporting 
and documenting human rights abuses”. 

Of course, as Eleanor Roosevelt famously remarked, respect for human rights begins at home. 
Understanding this will be critical to the impact of Australia’s efforts on the Security Council, as 

http://www.cheepsites.com.au/wordpress/australia-should-use-its-un-position-to-make-human-rights-core-business�
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our commitment to human rights at home is inextricably linked with our capacity and ability to 
promote human rights abroad. 

In order for Australia to adopt not only a principled and consistent, but also effective, approach to 
human rights in international affairs – from the death penalty, to child labour, to people trafficking 
– human rights must become core business in internal affairs. 

Australia’s approach to refugees and asylum seekers – together with the continuing 
dispossession, disempowerment and disadvantage experienced by many Aboriginal and Torres 
Island peoples – undermines our authority and legitimacy on international human rights issues 
and in multilateral human rights dialogues. We should heed the words of US Secretary of State 
Hillary Clinton, who has remarked that, “By holding ourselves accountable, we reinforce our 
moral authority to demand that all governments adhere to obligations under international law.” 

The Government’s UN Security Council pitch marketed Australia as a “principled advocate of 
human rights for all” and as a country that “does what it says”. It’s time to walk the talk. 

Philip Lynch is executive director of the Human Rights Law Centre. In January he will take up a 
post as director of the International Service for Human Rights in Geneva.  

This article was first published in The Age

 

. 

 

 NEWS IN BRIEF 

Australia wins a seat at the UN Security Council 
Australia has been successful in its bid for a UN Security Council seat. PM Julia Gillard has said 
that Australia's seat will raise its voice on major international issues including poverty, terrorism, 
nuclear arms and civil unrest. 

Australian mainland to be excised from migration zone 
The Government has introduced legislation that will excise the Australian mainland from the 
migration zone for asylum seekers arriving by boat. The coalition has yet to declare whether it will 
support Labor’s dramatic reversal of policy, but two of the three Liberal MPs who scuttled John 
Howard’s attempt to do the same thing in 2006, have indicated they will vote against it again, with 
Liberal MP Russell Broadbent describing the proposal as a flagrant breach of the refugee 
convention. Amnesty International has also attacked the move as dangerous.  

Tasers misused by NSW Police once in every seven cases 
NSW Police suspect that close to a third of the people they Taser are suffering from mental 
illness and more than half were affected by alcohol or drugs at the time, according to an 
Ombudsman's inquiry that found that Tasers are misused once in every seven cases. The 
report’s release follows a coronial inquest into the death of a Brazilian student who was tasered 
five times whilst handcuffed on the ground. Meanwhile, ACT Police, say they have made no 
decision on a further roll out of tasers to frontline officers following reports that just over half of the 
ACT police officers who drew their Tasers reported trying to negotiate with their potential targets 
first. 

http://www.theage.com.au/opinion/politics/australia-should-use-its-un-position-to-make-human-rights-core-business-20121019-27wn4.html�
http://www.smh.com.au/opinion/political-news/iran-israel-key-to-australias-un-win-20121019-27uny.html�
http://news.smh.com.au/breaking-news-national/gillard-shares-unsc-glory-with-rudd-20121019-27v4r.html�
http://www.abc.net.au/news/2012-10-31/bowen-defends-migration-about-face/4343970�
http://www.abc.net.au/news/2012-10-31/bowen-defends-migration-about-face/4343970�
http://www.abc.net.au/lateline/content/2012/s3622183.htm�
http://www.brisbanetimes.com.au/opinion/political-news/bowen-defends-change-of-heart-on-mainland-excision-20121031-28j1f.html#ixzz2AvMtR9oj�
http://www.brisbanetimes.com.au/opinion/political-news/bowen-defends-change-of-heart-on-mainland-excision-20121031-28j1f.html#ixzz2AvMtR9oj�
http://www.smh.com.au/opinion/political-news/un-attacks-canberra-for-asylum-seekers-limbo-20121031-28k9r.html#ixzz2AvOpfS4Q�
http://www.smh.com.au/nsw/taser-rules-must-be-stronger-says-ombudsman-20121023-282mw.html#ixzz2A5U2kCpJ�
http://www.smh.com.au/nsw/taser-rules-must-be-stronger-says-ombudsman-20121023-282mw.html#ixzz2A5U2kCpJ�
http://www.abc.net.au/news/2012-10-23/ombudsman-calls-for-changes-to-taser-use/4328890�
http://www.smh.com.au/nsw/lethal-combination-of-events-put-police-training-methods-in-crosshairs-20121012-27iac.html�
http://www.abc.net.au/news/2012-10-16/taser-inquest-tues/4316132�
http://www.canberratimes.com.au/act-news/no-decision-on-further-taser-roll-out-police-20121025-2880e.html�
http://www.canberratimes.com.au/act-news/no-decision-on-further-taser-roll-out-police-20121025-2880e.html�
http://www.canberratimes.com.au/act-news/report-suggests-police-talk-targets-down-before-drawing-tasers-20121024-286b9.html�
http://www.canberratimes.com.au/act-news/report-suggests-police-talk-targets-down-before-drawing-tasers-20121024-286b9.html�
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Restraining orders failing to protect women 
The violent death of a Melbourne woman has highlighted systemic flaws in the use of restraining 
orders designed to protect women from abuse. Meanwhile Workplace Relations Minister, Bill 
Shorten, has commended employers that include paid domestic violence leave in their workplace 
agreements. 

Offshore processing comes under fire at home and abroad 
The Federal Government’s plan to send 600 people to Manus Island has been criticised by UN 
Commissioner António Guterres, who believes that PNG does not have the capacity to shoulder 
the responsibility of processing asylum seekers. Australian Human Rights Commission president 
Gillian Triggs, who during a visit to Christmas Island has been told that the Government’s new 
policies won’t deter asylum seekers, has also highlighted problems with overcrowding and a lack 
of support facilities at the asylum seeker facility. Meanwhile, the Government of Nauru has 
decided to impose a $1,000-per-month charge on visas for asylum seekers sent there by the 
Australian Government. 

ASIO retains control of security threat decisions 
ASIO Director General David Irvine has confirmed he will still have the final say in relation to 
refugee security assessments, even though assessments will now be reviewed by a retired judge.  

Calls to ban forced sterilisation of disabled women and children 
National Disability Discrimination Commissioner Graeme Innes has called for the criminalisation 
of unauthorised non-therapeutic and forced sterilisation. He said anecdotal evidence suggested it 
was still common in Australia and that current laws fail to protect women and children with a 
disability from such practices. A Senate Committee is scheduled to examine the issue and the 
committee’s chair, Greens Senator Rachel Siewert, is hopeful the inquiry will unearth fresh data 
and lead to law reform. Meanwhile, Human rights advocates have described the alarming number 
of removals of children from parents with intellectual disabilities as wrong and inhumane. 

Hicks considers options following charge ruled invalid by US court  
David Hicks is examining the possibility of seeking damages against the Australian government 
after a US Court of Appeals handed down a decision which invalidated one of the charges 
against Osama bin Laden’s driver – material support for terrorism – which Mr Hicks was 
convicted for. Mr Hicks's former lawyer Michael Mori said he had warned that the charges had 
been made up retrospectively and were not valid offences, while Australia’s former Foreign 
Minister, Alexander Downer, says he has no sympathy for Mr Hicks. 

Expunge gay sex convictions to right historical wrongs 
Dr Paula Gerber, a human rights law academic, has called for Australia to erase criminal 
convictions for past acts of consensual homosexual sex from the record books. 

Aboriginal teen kept in solitary confinement in adult jail 
Victorian lawyers and the Child Safety Commissioner have raised serious concerns about a 16 
year old Aboriginal boy who was held in solitary confinement for nearly four months at one of 
Victoria’s adult jails.

http://www.abc.net.au/news/2012-10-23/violent-death-prompts-restraining-order-rethink/4330016�
http://www.abc.net.au/news/2012-10-23/violent-death-prompts-restraining-order-rethink/4330016�
http://www.theage.com.au/national/domestic-violence-leave-surges-20121026-28b9k.html�
http://www.abc.net.au/news/2012-10-09/parliament-set-to-sign-off-on-manus-island-transfers/4302836�
http://www.theage.com.au/opinion/political-news/un-agency-warns-on-problems-with-manus-plan-20121011-27fp1.html�
http://www.theage.com.au/opinion/political-news/un-agency-warns-on-problems-with-manus-plan-20121011-27fp1.html�
http://www.abc.net.au/news/2012-10-12/un-refugee-report/4308916�
http://www.abc.net.au/news/2012-10-12/un-refugee-report/4308916�
http://www.abc.net.au/news/2012-10-12/human-rights-commissioner-told-policy-chttp:/www.abc.net.au/news/2012-10-12/human-rights-commissioner-told-policy-changes-wont/4309200hanges-wont/4309200�
http://www.abc.net.au/news/2012-10-12/human-rights-commissioner-told-policy-chttp:/www.abc.net.au/news/2012-10-12/human-rights-commissioner-told-policy-changes-wont/4309200hanges-wont/4309200�
http://www.abc.net.au/news/2012-10-12/manus-island-and-nauru-may-be-full-within-months/4311220�
http://www.abc.net.au/news/2012-10-12/manus-island-and-nauru-may-be-full-within-months/4311220�
http://www.abc.net.au/news/2012-10-26/nauru-hikes-up-asylum-seeker-visa-costs/4334448�
http://www.abc.net.au/news/2012-10-26/nauru-hikes-up-asylum-seeker-visa-costs/4334448�
http://www.theage.com.au/opinion/political-news/asio-retains-final-say-on-refugees-deemed-a-threat-20121016-27pi7.html�
http://www.theage.com.au/opinion/political-news/asio-retains-final-say-on-refugees-deemed-a-threat-20121016-27pi7.html�
http://www.theage.com.au/national/call-to-ban-forced-sterilisations-20121013-27jy1.html�
http://www.theage.com.au/national/call-to-ban-forced-sterilisations-20121013-27jy1.html�
http://www.crikey.com.au/2012/10/25/senate-asks-why-we-sterilise-women-kids-with-disability/�
http://www.abc.net.au/news/2012-10-23/calls-for-changes-to-child-removals-from-disabled-parents/4329772�
http://www.abc.net.au/news/2012-10-23/calls-for-changes-to-child-removals-from-disabled-parents/4329772�
http://www.heraldsun.com.au/news/david-hicks-conviction-could-be-overturned/story-e6frf7jo-1226497535585�
http://www.sbs.com.au/news/article/1703723/Was-David-Hicks-convicted-of-a-non-crime�
http://www.sbs.com.au/news/article/1703723/Was-David-Hicks-convicted-of-a-non-crime�
http://www.theage.com.au/opinion/political-news/hicks-plans-to-sue-based-on-us-ruling-20121017-27rlc.html�
http://www.theage.com.au/opinion/political-news/hicks-plans-to-sue-based-on-us-ruling-20121017-27rlc.html�
http://www.abc.net.au/lateline/content/2012/s3613064.htm�
http://www.abc.net.au/news/2012-10-16/calls-to-expunge-gay-sex-convictions/4315858�
http://www.abc.net.au/news/2012-10-16/calls-to-expunge-gay-sex-convictions/4315858�
http://www.abc.net.au/news/2012-10-26/criticism-over-aboriginal-teen-kept-in-solitary-confinement/4336448�
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INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

Indonesian fisherman files first international case against Australia’s 
people smuggling laws 
On 24 October, an Indonesian fisherman filed the first international case against Australia’s 
people smuggling legislation, claiming the laws violate international law. The fisherman is 
represented by senior law students from the University of New South Wales’ Human Rights 
Clinic. 

Due to mandatory sentencing, fisherman Mr Nasir is serving a five-year jail term in an Australian 
prison – a significantly longer sentence than he would otherwise have received for being a cook 
on an asylum seeker boat, according to the Queensland Supreme Court.  

The claim, filed with the United Nations Human Rights Committee in Geneva, seeks 
compensation and a public apology, as well as changes to Australian laws and policies. It also 
seeks Mr Nasir’s immediate release. 

This is the first time the UN Committee will decide whether Australia's mandatory sentencing laws 
violate the right to freedom from arbitrary detention and the right to a fair trial in the International 
Covenant on Civil and Political Rights (ICCPR) – one of the core human rights treaties to which 
Australia and 166 other countries are a party. The Committee’s views will affect all parties to the 
treaty, and will determine whether any future mandatory sentencing laws will place Australia in 
further breach of its international obligations. 

Under the Migration Act 1958 (Cth), the aggravated people smuggling offence carries a 
mandatory minimum five-year sentence with a three-year non-parole period – regardless of 
whether the person is an organiser or low-level crew. Current law does not allow the sentence to 
be appealed. 

Mr Nasir claims that Australia violated his rights to a fair trial and to be free from arbitrary 
detention, because he received a criminal sentence that was unjust and disproportionate in light 
of his individual circumstances. 

Before his imprisonment in Australia, Mr Nasir worked in a small Indonesian village as a casual 
fisherman, earning less than $A 2 a day. He was the primary breadwinner for his family who live 
in conditions, as described by the Queensland Supreme Court, of “extreme poverty”. In early 
2010, a stranger offered him approximately $A700 dollars to work as a cook on a boat. He later 
discovered that the boat carried 46 asylum seekers. Ten days after setting sail, the boat was 
intercepted by the Australian Navy, and he was detained on Christmas Island. He has been 
imprisoned in Australia for almost three years. 

At Mr Nasir’s trial in November 2011, Justice Atkinson of the Queensland Supreme Court 
concluded: “You have already been imprisoned for some 632 days during which your family has 
been left destitute. The sentence of imprisonment is not, therefore, necessary to deter you any 
more than that already done … However, I am obliged to impose further imprisonment upon you.” 

Law student Lucy Geddes, who drafted the claim as part of UNSW’s Human Rights Clinic said: 
“Mandatory sentencing laws have failed to deter the organisers who profit from bringing asylum 
seekers to Australia. Instead, they have resulted in unfair, disproportionate punishments for low-
level and uninformed crew.” 
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Fellow UNSW Human Rights Clinic student Emily Johnson said: “The overwhelming majority of 
people who have received the mandatory sentence for people smuggling have been like our 
client – desperately poor, uneducated and exploited by organisers who prey on village fishermen 
who have never heard of Australian people smuggling laws.” 

In addition to his challenge to mandatory sentencing laws, Mr Nasir is also claiming that Australia 
violated his right under the ICCPR to be released or charged within a reasonable time, because 
Australia detained him for 146 days before he was charged with any offence. Under international 
law, a person’s right to liberty is violated if he is detained without charge for more than 2–3 days.  

The Federal Attorney General has recently issued a Direction to the Commonwealth Department 
of Public Prosecutions to charge boat crew with an alternate offence that does not carry a 
mandatory minimum jail term. But mandatory sentencing laws remain part of the Migration Act, 
and can be invoked at any time. The Federal Opposition has said it will withdraw the Attorney 
General’s directive and return to charging low-level crew with people smuggling offences that 
carry the mandatory five year sentence, if it wins the next election. 

Bassina Farbenblum, Director of the UNSW Human Rights Clinic, said mandatory sentencing 
laws violate Australia’s international legal obligations and offend fundamental principles of justice 
and the rule of law.  

“We commend the Attorney General’s recent decision to stop prosecuting low-level boat crew 
under the mandatory sentencing laws. But change must go further. These laws have no place in 
Australia, and we have asked the UN Human Rights Committee to recommend that they be 
repealed.” 

For a copy of the international claim and further information, see the UNSW Human Rights Clinic 
website. 

Source: UNSW Human Rights Clinic. 

International Service for Human Rights announces Phil Lynch as new 
Director 
The International Service for Human Rights (ISHR) is delighted to announce that its Board of 
Directors has appointed Mr Phil Lynch, from Australia, as the new Director of ISHR. 

Mr Lynch will take over the leadership of ISHR once our current Director, Bjorn Pettersson, 
leaves the organisation in January 2013. 

Mr Lynch brings over a decade of experience in human rights work and NGO management, 
having successfully established and directed two of the foremost human rights organisations in 
Australia. The Human Rights Law Centre (HRLC), from which Mr Lynch joins ISHR, has grown 
under his leadership to become Australia’s leading human rights law advocacy organisation. 

Prior to working with the HRLC, Mr Lynch was the founding manager of the Homeless Persons’ 
Legal Clinic, which won the prestigious Australian Human Rights Law Award in 2005. He also 
worked as a commercial lawyer with a leading international law firm. 

Mr Lynch is currently a member of the Australian Government’s Human Rights Expert Panel. He 
was awarded the Paul Baker Award for Administrative and Human Rights Law in 2010. 

“Phil shares ISHR’s commitment to building the capacity of human rights defenders to engage 
with the regional and international human rights systems,” says Ms Mehr Khan Williams, 
Chairperson of the Board of ISHR. 

http://www.law.unsw.edu.au/hrclinic/peoplesmuggling/unhrc�
http://www.hrlc.org.au/�
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“We are confident that Phil will bring to ISHR great experience and expertise as a national human 
rights defender, together with a determination to see the international and regional systems 
function as effective vehicles for domestic change.” 

According to Mr Lynch, “ISHR’s strategic combination of monitoring and reporting, research and 
advocacy, and capacity building and training is unique among NGOs.” 

“ISHR has a critical role to play in strengthening the international human rights system and 
making it more effective in promoting and protecting human rights on the ground. It also has a 
valuable role to play in NGO coordination and in ensuring the system is accessible and 
responsive to human rights defenders,” says Mr Lynch. 

“I am very excited at the prospect of working with such an engaged, strategic and skilful Board, 
and a committed, dynamic and passionate staff,” he says. 

Ms Khan Williams says, “We at ISHR extend a warm welcome to Phil and look forward to working 
together in the coming years to realise our commitment to assist human rights defenders.” 

Violence in West Papua a ‘real concern’ to Attorney-General 
Commonwealth Attorney-General, Nicola Roxon, has said Australia’s recognition of Indonesia’s 
sovereignty over Papua would not stop the Government from registering concern about human 
rights violations. 

Whilst in Indonesia for a series of meetings with her Indonesian counterparts on issues of law 
and justice, Ms Roxon, has told the ABC that Australia is firmly committed to making sure that 
any abuses or alleged abuses by security forces in Papua are properly investigated and 
punished. Ms Roxon said Australia recognised Indonesia’s sovereignty over Papua, but that 
would not stop the Government from registering concern. 

At the beginning of the AG's trip, the Human Rights Law Centre issued the media release below 
calling on the Australian Government to review its support of Indonesia’s elite military unit, 
Detachment 88, and to push for investigations into the unit’s alleged involvement in human rights 
abuses. 

Earlier this month during a senate budget estimates hearing, Australian Federal Police 
commissioner Tony Negus said Indonesia was well aware of Australian concerns about the 
activities of security forces in West Papua.  

Media release from 23 October 2012 

Commonwealth Attorney-General should push for inquiry into human rights abuses while 
in Indonesia  
The Commonwealth Attorney-General should push for a full, independent and public investigation 
into the alleged involvement of an Indonesian counter-terrorism unit in human rights abuses in 
West Papua, according to a leading human rights advocacy organisation. 

Nicola Roxon is in Indonesia this week for a series of meetings with her Indonesian counterparts 
on issues of law and justice. 

Ms Roxon’s visit came just a month after ABC’s 7.30 program aired evidence that an Indonesian 
counter-terrorism unit, which receives extensive training and support from the Australian Federal 
Police, has been involved in torture and extra-judicial killings in West Papua. The evidence 
included interviews with victims and witnesses, together with video of alleged incidents of abuse 
by the unit, known as Detachment 88. 

http://www.radioaustralia.net.au/international/radio/program/connect-asia/australias-attorney-general-expresses-concern-over-papua-violence/1035970�
http://www.theaustralian.com.au/news/breaking-news/jakarta-aware-of-afp-west-papua-concerns/story-fn3dxiwe-1226497252836�
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“The Attorney-General should advise her Indonesian counterparts that Australia will suspend 
support for Detachment 88 pending a full, independent and public investigation into the alleged 
involvement of its members in recent human rights abuses in West Papua,” said Phil Lynch, 
Executive Director of the Human Rights Law Centre. 

In 2008, the US cut off assistance to Detachment 88 due to human rights concerns. 

Previous allegations of torture and ill-treatment perpetrated by members of Detachment 88 – 
together with Indonesia’s special forces, known as Kopassus – have been verified by Human 
Rights Watch and brought to the attention of the Australian Government. 

“While Indonesia bears primary responsibility for protecting and ensuring respect for human rights 
within its provinces, Australia’s human rights obligations do not end at our borders,” said Mr 
Lynch. 

“Australia has a legal and moral duty to ensure that our military and security cooperation with 
Indonesia does not in any way aid, assist or otherwise support operations which may lead to 
human rights violations,” he said. 

According to the Human Rights Law Centre, as part of our commitment to human rights and the 
rule of law, Australia should develop a vetting procedure to ensure that units and members of 
military and security forces accused of human rights violations are precluded from receiving 
Australian support until those allegations are fully investigated and perpetrators held to account. 

“Ms Roxon should commit to making human rights safeguards central to all policies and practices 
relating to Australia’s police and security cooperation with Indonesia,” said Mr Lynch. 

“She should also commit to ensuring that human rights education is a significant and essential 
component of any training provided to Indonesian units and forces.” 

Mr Lynch said that, far from “meddling” in Indonesia’s affairs, such an approach would be 
consistent with Australia’s responsibility to show principled leadership and act as a force for 
peace, security and stability in the region. 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Senate Committee recommends changes to detention of Indonesian 
minors  
A Senate Committee report into the detention of Indonesian minors in Australia acknowledges 
systemic issues with Australia’s processes for detaining and prosecuting accused people 
smugglers, which have resulted in improper detention of Indonesian minors. The Committee 
found that many Indonesian nationals, who are likely to have been children, were detained or 
imprisoned for inappropriate periods in Australia between 2008 and 2012.  

The Committee noted the difficulties associated with accurately determining age and made a 
number of general recommendations including: 

• the removal of wrist x-rays as a prescribed procedure for the determination of age; and  

• placing the burden of proof on the prosecution to establish that the accused was an 
adult at the time of the relevant offence.  

The Committee Chair went on to make further recommendations which align with 
recommendations made by the HRLC on the issue of detention of Indonesian minors. The Chair 
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noted the need for legal advice to be provided immediately to persons suspected of people 
smuggling who claim to be minors, and advised that such individuals should only be detained for 
a maximum of 14 days before being charged or released from detention. The Chair also 
recommended community detention as opposed to detention at an immigration facility and that 
Criminal Justice Stay Certificates be subject to periodic judicial review.   

The Human Rights Law Centre’s submission to the inquiry is available here.  

The Committee’s report is available here.  

Emily Brott is on secondment to the HRLC from King & Wood Mallesons. 

Sex Discrimination Commissioner calls for an end to workplace sexual 
harassment 
An Australian Human Rights Commission report, launched in late October, has found that sexual 
harassment remains a persistent and pervasive problem in Australian workplaces. The report 
reveals that just over one in five people (21 percent) were sexually harassed in the workplace in 
the past five years. Sex Discrimination Commissioner Elizabeth Broderick has urged the 
Government and employers to put in place effective prevention strategies to address workplace 
sexual harassment. She called on everyone to stand together to defend the right to work in a safe 
and healthy environment free from harassment. 

Source: Australian Human Rights Commission.  

New High Court judge appointed 
The High Court of Australia has welcomed a new member to its bench – Commonwealth Solicitor 
General Stephen Gageler SC.  

Gageler was recently before the High Court arguing the Commonwealth’s case for the plain 
packaging of cigarettes, a case he won before his new colleagues. Gageler also lead the 
Commonwealth’s notable loss last year before the High Court in the Malaysia Solution case.  

A former Associate to the Hon Sir Anthony Mason KBE, at a time when the Mason court was 
widely seen as an era of judicial activism, how Justice Gageler will approach human rights cases 
remains at the front of many minds. Justice Gageler has, like Mason, regarded the phrase 
‘judicial activism’ as a “term of abuse”, regarding that High Court era as a time of “great creativity 
and development in the law”.  

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Renewed calls for independent investigations of police related deaths as 
NSW coronial inquest commences 
During the recent coronial inquest into the fatal police Taser shooting of 21 year old Brazilian 
student Roberto Curti, the Human Rights Law Centre renewed calls for investigations into police 
related deaths to be entirely independent – in keeping with international law. 

The Human Rights Law Centre’s Director of Advocacy and Strategic Litigation, Anna Brown, is 
highly critical about the current practice of police units conducting primary investigations and 
preparing evidence briefs for the Coroner in such cases. 

http://www.hrlc.org.au/content/topics/refugees-and-asylum-seekers/childrens-rights-submission-to-inquiry-into-detention-of-indonesian-minors-in-australia-28-may-2012/�
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=legcon_ctte/indonesian_minors/report/index.htm�
http://www.humanrights.gov.au/about/publications/�
http://www.humanrights.gov.au/about/media/speeches/sex_discrim/index.html�
http://youtu.be/wuhnZB0-kVY�
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“Imagine the outcry if employers were left with the responsibility for investigating deaths in their 
own workplace. The risks of corruption and collusion would be real, the investigations would lack 
transparency and legitimacy and there would be a decline in accountability,” Ms Brown said. 

Mr Curti was chased by up to 11 officers and tasered at least 11 times after he allegedly stole a 
packet of biscuits from a convenience store on nearby King St and resisted arrest. The final 
shock caused Mr Curti to collapse on the footpath. He died at the scene. 

Ms Brown said public confidence in investigations into police shootings and deaths in custody 
could only be maintained by ensuring those investigations are independent. 

“Police cannot effectively investigate themselves. Australia needs an independent body to 
investigate any death where there’s an allegation of police involvement, or where the death 
occurred in custody,” Ms Brown said. 

Independent investigations already take place in Canada, New Zealand, and the United Kingdom. 
Recently, in Queensland, the Queensland Misconduct Commission was been given primary 
responsibility for investigation of deaths in custody. 

“Not only would having independent investigations be the common sense approach, but Australia 
is obliged under international law to do so,” Ms Brown said. 

The HRLC, which was party to the Coronial inquest into the 2008 police shooting of Victorian 
teenager, Tyler Cassidy, has called for a new approach to police training and greater regulation 
and monitoring of use of force by police. 

“This tragic incident once again highlights the need for caution in the use of Tasers. As well as 
being potentially lethal, Tasers are often misused in circumstances where no force or minimal 
force is appropriate.” 

The State Coronor, Mary Jerram, presided over the hearing. 

In related news the NSW Ombudsman has released a report into the use of Taser weapons by 
the New South Wales Police that recommends significant changes to improve police policies, 
procedures, training and accountability in relation to Taser use. 

http://www.ombo.nsw.gov.au/__data/assets/pdf_file/0004/6970/SR_Taser_Report_Oct2012_web.pdf�
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 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

High Court considers an adverse security assessment by ASIO 
Plaintiff M47/2012 v Director-General of Security & Ors [2012] HCA 46 (5 October 2012) 

Summary  

In this case the full bench of the High Court of Australia considered the lawfulness of the 
indefinite detention of the plaintiff, a refugee who has been held in detention in Australia without a 
visa for three years. He had been assessed as a refugee but his application for a visa had been 
denied on the basis of an adverse security assessment conducted by the Australian Security and 
Intelligence Organisation. By a majority of four to one, the High Court held that the decision to 
refuse the protection visa on the grounds of the adverse security assessment was invalid, and 
that the plaintiff is to be held in detention until the decision has been made lawfully. The majority 
declined to reconsider Al-Kateb v Godwin (2004) 219 CLR 562. However, Justices Gummow and 
Bell held that Al-Kateb should be overturned, noting that the principle of legality requires that a 
legislative intention to abrogate or curtail a fundamental right, freedom or immunity "must be 
clearly manifested by unmistakable and unambiguous language." A majority of the Court also 
held that the plaintiff was not denied procedural fairness in connection with the making of the 
security assessment.  

Facts  

The plaintiff, a Sri Lankan national, arrived in Australia in December 2009. In June 2010, the 
plaintiff applied for a protection visa. A delegate of the Minister for Immigration and Citizenship 
found that the plaintiff had a well-founded fear of persecution in Sri Lanka on the basis of his race 
or political opinion and was therefore a refugee. However, an adverse security assessment of the 
plaintiff had been made by ASIO. The Migration Regulations 1994 (Cth) prescribe as a criterion 
for the grant of a protection visa that the applicant not have been assessed as a risk to security 
under the Australian Security Intelligence Organisation Act 1979 (Cth). This criterion is called 
public interest criterion 4002 (PIC 4002). Accordingly, the delegate refused the plaintiff's 
application for a protection visa.   

In May 2011, the Refugee Review Tribunal affirmed the delegate's decision to refuse to grant a 
protection visa to the plaintiff. ASIO made a new adverse security assessment of the plaintiff in 
May 2012, which superseded the previous adverse assessment. 

The plaintiff was considered an unlawful non-citizen following the refusal of his application for a 
protection visa and has been held in detention pursuant to sections 189 and 196 of the Migration 
Act until such time as he can be removed from Australia. The Department of Immigration and 
Citizenship has spent almost three years seeking, without success, a third country willing to 
receive the plaintiff, where he does not have a well-founded fear of persecution. 

Decision  

In a lengthy decision that is likely to have repercussions for current and future asylum seekers, 
the High Court considered: 

• the validity of the condition that prevents the grant of a protection visa to a person in 
respect of whom an adverse security assessment had been made;  

• the legality of indefinite detention; and 

• whether ASIO's security assessment of the plaintiff had been procedurally fair. 
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Validity of “public interest condition 4002” 
The majority, Chief Justice French and Justices Hayne, Crennan and Kiefel, held that the 
decision to refuse the plaintiff's application for a protection visa had not been made according to 
law and that the decision must be re-determined lawfully. Their Honours made this finding on the 
basis that that the Migration Regulations could not validly prescribe PIC 4002 as a condition for 
the grant of a protection visa because doing so was inconsistent with the Migration Act. They 
considered that the provision of the Migration Act under which PIC 4002 is prescribed is subject 
to section 504(1), which requires that the Regulations not be "inconsistent with the Act."  

The majority considered that PIC 4002 was inconsistent with the Migration Act because it: 

• circumvents certain merits review procedures in respect of adverse decisions; and 

• effectively prevents the Minister from exercising a decision-making power relating to 
national security concerns by requiring the Minister to refuse an application for a 
protection visa in the event of an adverse security assessment.   

The Migration Act provides special rights of review in respect of decisions to refuse to grant or 
cancel a protection visa "relying on one or more of the following Articles of the Refugees 
Convention, namely Article 1F, 32 or 33(2)." Relevantly, article 32 provides that a refugee lawfully 
in the territory shall not be expelled save on grounds of "national security or pubic order". Article 
33(2) further provides that a refugee shall not have the benefit of non-refoulement where there 
exist "reasonable grounds for regarding [a refugee] as a danger to the security of the country in 
which he is." 

Their Honours held that the Minister is therefore empowered to make a decision to refuse or 
cancel a protection visa "relying on" articles 32 or 33(2) but were divided on whether the power is 
express or implied. If the power is express, it is provided for in section 501(1), which provides that 
the Minister may refuse or cancel a visa if a person does not satisfy the Minister that he or she 
passes the character test because there is a significant risk that the person would represent a 
danger to the Australian community or to a segment of that community. If the power is implied, it 
arises from the ability to review a decision to refuse to grant or cancel a protection visa "relying 
on" articles 32 or 33(2).   

In light of these provisions, the majority held that PIC 4002 is invalid because it extends the 
scope of security concerns to security matters in the conduct of Australia's responsibilities to 
foreign countries, which are beyond those security concerns which may be considered in relation 
to a decision made "relying on" articles 32 or 33(2). Their Honours further held that PIC 4002 
circumvents the special merits review procedures in place in relation to a decision made "relying 
on" articles 32 or 33(2).   

On the grounds that PIC 4002 was invalid, the majority held that no decision had been made and 
that the plaintiff could remain in immigration detention until the decision as to whether he should 
be granted a protection visa has been made lawfully.   

Indefinite detention 
Justices Heydon, Gummow and Bell also considered the High Court's earlier decision in Al-
Kateb, in which the High Court held that the Migration Act authorises and requires the detention 
of an unlawful non-citizen notwithstanding that removal from Australia is not reasonably 
practicable in the foreseeable future. Relevantly, the Act provides that an "unlawful non-citizen" is 
required to be taken into immigration detention and must be removed from Australia as soon as 
reasonably practicable and, further, that "until" the removal, deportation or grant of a visa he or 
she must be kept in immigration detention. 
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Justice Heydon found the continued detention to be lawful, consistent with the majority in Al-
Kateb. However, Justices Gummow and Bell held that the majority in Al-Kateb had erred in their 
construction of the statute, and preferred the view of Gleeson CJ in that decision. Their Honours 
considered the principle of legality, which requires that the legislature's intention to abrogate or 
curtail a fundamental right, freedom or immunity "must be clearly manifested by unmistakable 
and unambiguous language." Justices Gummow and Bell found that such language was not 
present. Their Honours found that the removal of the plaintiff from Australia is not reasonably 
practicable in the foreseeable future. They therefore held that, where there is no practical 
possibility of meeting the requirement of removal, the preferred interpretation of section 196(1) is 
that which "better accommodates the basic right of personal liberty" consistent with the principle 
of legality. Further, while removal from Australia remains impractical, the obligations imposed by 
section 196(1) are suspended but not displaced. 

Procedural fairness 
Justices Gummow, Heydon, Kiefel, Crennan and Bell held that the plaintiff had not been denied 
procedural fairness because the interview with ASIO on the basis of which the adverse security 
assessment was made, had been conducted fairly. Chief Justice French and Justice Hayne did 
not consider the issue of procedural fairness. 

Commentary  
While this decision concerns Commonwealth legislation and the actions of Commonwealth 
decision-makers, it does consider rights articulated in section 21 of the Charter. Section 21 
provides that every person has the right to liberty and security and that a person must not be 
subjected to arbitrary arrest or detention. This right is qualified by section 7, which provides that a 
human right may be subject under law to reasonable limits taking into consideration any less 
restrictive means reasonably available to achieve the purpose that the limitation seeks to 
achieve.   

The approach of Justices Gummow and Bell to the question of indefinite immigration detention 
provides guidance as to what a Court may consider a reasonable limitation to the right to liberty.  
The decision in Al-Kateb remains the authority on what restrictions may be placed on a person's 
right to liberty pursuant to the Migration Act. However, the approach of Justices Gummow and 
Bell provides guidance to individuals, legislators and decision-makers regarding the approach the 
Court may take where statute does not provide expressly for the abrogation of human rights, in 
particular the right to liberty. 

The decision is available online at: http://www.austlii.edu.au/au/cases/cth/HCA/2012/46.html  

Hollie Johnston is a law graduate at Allens. 

Police surveillance of protesters not an invasion of privacy 
Caripis v Victoria Police (Health and Privacy) [2012] VCAT 1472 (27 September 2012) 

Summary 

The Victorian Civil and Administrative Tribunal has ruled that a protestor’s right to privacy was not 
violated by the Victoria Police’s retention of photographs and video footage taken during a 
protest. The Tribunal accepted that the records were still needed by Victoria Police for legitimate 
purposes including planning and briefing for further protests and therefore their retention did not 
violate Victorian privacy laws. 

 

http://www.austlii.edu.au/au/cases/cth/HCA/2012/46.html�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 15 

 

 

 

 

 

 

 

 

 

 

Background 
Ms Caripis attended a climate change protest at Hazelwood power station in 2010, organised by 
the Switch Off Hazelwood Collective (of which Ms Caripis was a member). The Collective had 
advertised the protest to its members, and informed them that a professional photographer would 
attend to promote the protest internationally. 

Victoria Police filmed and took photographs of the event and retained the images and video 
footage. Ms Caripis appears in four segments of video footage, with her image visible for less 
than 20 seconds. The footage and seven still photographs were retained in a locked cupboard. 
No record existed of the identities of the people in the footage or the photographs, not even their 
names. 

The Claim 
Ms Caripis complained to the Privacy Commissioner that the retention of the images and footage 
was an interference with her right to privacy and that they should be destroyed. The complaint 
was referred to the VCAT. 

Ms Caripis’ complaint relied on the operation of the Information Privacy Act 2000 (Vic) and the 
section 32 requirement of the Charter of Human Rights and Responsibilities Act 2006 (Vic) (to 
interpret legislation in a manner consistent with human rights) to claim that: the video and 
photographs interfered with her right to privacy, were no longer required by the Victorian Police 
and in accordance with the Information Privacy Act, should be destroyed or de-identified. 

The Information Privacy Act provides that: 

• an act or practice of an organisation is an interference with the privacy of the individual if 
it is contrary to the Information Privacy Act’s Information Privacy Principles (section 14); 

• any act or practice contrary to an Information Privacy Principle (regarding personal 
information) is prohibited (section 16); 

• an organisation must take reasonable steps to destroy or permanently de-identify 
personal information if “no longer needed for any purpose” (IPP 4.2); and 

• any inconsistent Act or provision prevails over the Information Privacy Act. 

Victoria Police claimed that: 

• the photographs and video footage did not reveal personal information nor identify Ms 
Caripis; 

• the photographs and video footage was still needed by Victoria Police for intelligence, 
planning and briefing purposes; and 

• the Public Records Act 1973 (Vic) requires retention of the photographs and footages as 
records “documenting the planned Police response to events such as demonstrations” 
for seven years. 

Decision 

Senior Member Steele accepted that the records were still needed by Victoria Police for the 
purposes stated above, and therefore the retention of the records was consistent with Information 
Privacy Principle 4.2 and not in breach of the Information Privacy Act. 

Senior Member Steele found that the ordinary meaning of “needed” for the purposes of the 
Information Privacy provision was “useful” or “required” rather than indispensible. Senior Member 
Steele then went on to consider whether this construction was compatible with the human rights 
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of Ms Caripis, specifically, the right to privacy, the right to free expression and the right to 
peaceful assembly, with reference to international jurisprudence. 

Senior Member Steele concluded that the threat to Ms Caripis’ privacy was not of sufficient 
seriousness and she could not have had a reasonable expectation of privacy regarding the 
taking, publication and retention of images and footage for the following reasons: 

• the photographs do not focus on Ms Caripis and her face is only identifiable in the video 
footage in two very brief segments; 

• Ms Caripis knew that the protest organisers intended to take and publish images from 
the event; 

• many other protestors took photographs of the protest and uploaded them to social 
media; 

• Victoria Police had obtained no data about Ms Caripis other than her image, did not 
know her name and had not engaged in systematic information gathering. 

In relation to the rights to freedom of expression and peaceful assembly, while the Tribunal 
accepted Mr Caripis’ evidence of increased self-consciousness at protests, it was not persuaded 
that the retention of the material was inconsistent with these rights, given the extent of the 
recording of the protest by other individuals and the lack of other personal data collected by the 
Police. 

In addition, Senior Member Steele also found that the retention was required for seven years 
under the Public Records Act and this Act prevailed over Information Privacy Principle 4.2 but, 
even if it did not, IPP 4.2 did not require the destruction of the footage. The Tribunal did not give 
any broader consideration to the Charter compatibility of the provisions of the Public Records Act. 

Notably, Senior Member Steele found that the Tribunal possessed jurisdiction to consider the 
question of Charter unlawfulness and that, consistent with her conclusions in relation to section 
32, there was no Charter unlawfulness made out on the evidence 

Commentary 

This case provides an illustration of the types of factors relevant to courts in determining whether 
an individual’s right to privacy has been violated. In this case, engaging in public acts with the full 
knowledge that others may be present; the existence of additional or multiple recordings of the 
public act and the degree and amount of personal information collected were all relevant in 
deciding whether the intrusion was of sufficient seriousness and whether Caripis had a 
“reasonable expectation of privacy”. It is somewhat curious that the Tribunal did not differentiate 
between an individual’s expectations in relation the collection of information by the protesters 
themselves as opposed to the collection of information by the police for a very different purpose.  
While recognising that the potential “chilling” of police action on protest movements, the Tribunal 
dismissed Caripis’ arguments on this point with very little discussion.  

It is significant that the Tribunal found it had jurisdiction to consider the question of unlawfulness 
under the Charter. This appears to be the first time VCAT has considered this question following 
the decision of Director of Housing v Sudi [2011] VSCA 266. Senior Member Steele also 
conducted an interesting review of the current uncertainty regarding the interplay between section 
7(2) and section 32 of the Charter arising from the High Court’s decision in Momcilovic v The 
Queen [2011] HCA 34 and subsequent consideration by Victorian courts but ultimately 
considered it unnecessary to form a view on these issues.  

While this decision usefully provides consideration of the meaning of the provisions of the IP Act 
in light of the Charter, it does not discuss the impact of the Charter on the Public Records Act.  

http://www.austlii.edu.au/au/cases/vic/VSCA/2011/266.html�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 17 

 

 

 

 

 

 

 

 

 

 

The case highlights the tension between the retention requirements of the Public Records Act 
and the protection of privacy under the Information Privacy Act and the Charter.  

The decision is available at: http://www.austlii.edu.au/au/cases/vic/VCAT/2012/1472.html 

Richard Griffin is a lawyer on secondment to the HRLC from Lander & Rogers  
 
 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

State responsibility for a suicide in custody 
Coselav v Turkey [2012] ECHR 1789 (9 October 2012)  

Summary  

On 16 December 2005, 16-year-old Bilal Çoşelav committed suicide whilst in the custody of 
Turkish authorities, by hanging himself using a bed sheet and the bars in his jail cell. In recent 
finding, handed down on 9 October 2012, the European Court of Human Rights unanimously 
decided that the Turkish government had breached article 2 of the European Convention on 
Human Rights, relevantly by failing to protect Bilal’s right to life and to carry out an effective 
investigation in relation to his death.  

Facts  
The case was brought by the parents of Bilal Çoşelav, Turkish nationals, residing in Istanbul.   

The applicants’ son had twice before attempted to take his own life whilst in the custody of the 
state. The first instance occurred in 2003, in circumstances where Bilal attempted to hang himself 
in the courtyard at a juvenile correction wing. Prison wardens resuscitated Bilal and disciplinary 
proceedings were brought against him for “setting a bad example to other inmates.” In 2004, Bilal 
took an overdose in a second attempt to end his life. At this time, he was taken to hospital for 
treatment and subsequently transferred to another facility for adult prisoners (which was said to 
be at his request).  

For a period of almost twelve months in 2004, Bilal sent 22 letters to the prison governor and 
other relevant authorities urgently requesting the opportunity to discuss his personal problems 
and asking to be transferred to another wing in the prison facility. In December 2004, after his 
requests were denied, Bilal attempted to attack a prison officer with a razor blade, kicked and 
broke a sink in his cell and set fire to his mattress.   

Earlier on the day of his death, Bilal had injured himself by repeatedly hitting his head against his 
cell wall. He was taken to the prison infirmary for treatment and returned back to his cell without 
supervision. Later on that day, Bilal was found hanged in his cell. A doctor attended the scene 
and tried for five minutes to resuscitate him. It was nearly a fortnight after his death when Bilal’s 
parents were informed of his death.  

Decision  
Relevant law and admissibility 
The applicants brought proceedings under article 2 (right to life) and article 3 (prohibition against 
torture and inhumane or degrading treatment or punishment) of the Convention. Additionally, the 
applicants relied on articles 6 and 13 in bringing their claim that Turkish authorities had failed to 

http://www.austlii.edu.au/au/cases/vic/VCAT/2012/1472.html�
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effectively investigate their son's death. The ECHR determined that all aspects of the complaint 
should be addressed solely on the basis of article 2. 

The Government submitted that the applicants’ claim was inadmissible, as they had failed to 
exhaust domestic remedies prior to lodging the complaint. This submission was rejected by the 
ECHR, owing to a finding that the national Courts did not exhibit diligence in expediting those 
proceedings. 

Responsibility for Bilal’s death whilst in custody 
The Court found that Turkish authorities had breached article 2 in failing to protect Bilal’s right to 
life. They concluded that the government was not only responsible for the deterioration of Bilal’s 
problems by virtue of detaining him with adult prisoners, but also patently failed to provide him 
with the necessary medical and specialist care to address his mental health issues.  

The Court confirmed the vulnerability of prisoners and the duty of authorities to protect those in 
their custody. They made the factual finding that, in light of documents relating to Bilal’s past 
suicide attempts and requests for help, authorities would have been put on notice of his condition. 
This knowledge was held to trigger an obligation to take “measures within the scope of their 
powers which, judged reasonably might have been expected to avoid the risk” of self-harm. The 
Court considered that, in the circumstances, such an obligation required authorities to keep 
constant watch of Bilal and also provide him with appropriate medical help for his mental health 
problems.    

In this regard, the Court criticised the clear indifference demonstrated by prison authorities 
towards Bilal and his condition and clearly stated that providing medical assistance by way of an 
examination at the prison infirmary post his first and second suicide attempts did not equate to 
providing adequate medical care. The Court emphasised that the relevant inquiry is whether 
reasonable steps were taken to prevent Bilal from attempting to commit suicide in the first place, 
which the Court found the prison authorities had clearly failed to do, thereby violating article 2.  

Effectiveness of the investigation into Bilal’s death  
The Court also found that Turkish authorities failed to carry out an effective investigation into the 
death of Bilal and therefore had breached article 2 of the Convention in its procedural limb. In so 
finding, the Court stressed that an effective investigation requires the existence of a sufficient 
level of public scrutiny to ensure accountability both in practice and in theory.  

It was almost a fortnight before the applicants were informed of their teenage son’s death. They 
were therefore not only deprived of the right to participate in the investigation but also were not 
informed regarding steps taken into the prosecution of Bilal’s death. Submissions by the 
government that they were unable to contact Bilal’s family were found to lack credibility in light of 
the weight of evidence to the contrary. Another fundamental deficiency of the investigation was 
the failure to inquire why Bilal had committed suicide and any responsibility on the part of the 
prison officers. The Court also pointed to the delays and lack of expedition prevalent in the 
administrative proceedings regarding Bilal’s death as another indicator of the ineffectiveness of 
the Turkish government’s investigation process.   

Commentary  
The acute vulnerability of those in State custody and the critical need for independent oversight of 
detention centres demonstrated by this case is an issue of continued international and domestic 
importance. In Victoria, section 9 of the Charter of Human Rights and Responsibilities protects 
the right to life and is most relevant to the principles expounded and confirmed in this case. 
Interestingly for practitioners, the Court found that the Government’s actions could be challenged 
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by virtue of article 2 on both a substantive and procedural level. The ECHR’s ruling rightly calls to 
account authorities whose responsibility it was to ensure the protection of the life of a 16-year-old 
in their custody.   

This decision is available online at: http://www.bailii.org/eu/cases/ECHR/2012/1789.html 

Alysia Abeyratne, Solicitor, King & Wood Mallesons Human Rights Law Group. 

Degrading and inhumane treatment resulting from discrimination because 
of detainee’s sexual orientation 
X v Turkey ECHR 24626 (9 October 2012) 

Summary 
The European Court of Human Rights established that the applicant, a Turkish homosexual man 
detained in view of prosecution for fraud-related crimes, had his rights violated by Turkish 
authorities when he was placed in solitary confinement because of his sexual orientation. The 
Court found that the unsanitary conditions of the cell, combined with the isolation of the 
confinement, where the detainee was prohibited from accessing the courtyard for walks or 
interacting with other prisoners in any way, amounted to a violation of article 3 of the European 
Convention of Human Rights prohibiting torture, degrading and inhumane treatment. The Court 
furthermore found that the principal reason for this inhumane and degrading treatment was the 
detainee’s sexual orientation, amounting to a violation of article 14 combined with article 3, where 
article 14 stipulates that the rights and freedoms of the Convention must be secured without any 
discrimination. 

Facts 
The applicant was being held in pre-trial detention where he was put in a cell with other inmates. 
He made a request to be moved because he was feeling harassed and humiliated by those 
inmates because of his sexual orientation. The guards then moved him to a 7m² individual cell 
where he had access to a bed and toilet (but no washbasin). He was not permitted to leave this 
cell except for monthly detention hearings and meetings with his lawyer. He repeatedly requested 
to be treated equally with other detainees by being allowed to go on daily walks on the grounds 
and partake in other normal social activities in the prison. The prison authorities maintained that 
his solitary confinement was not a punitive measure but a means to ensure his physical integrity 
and safety. The reviewing judge repeatedly maintained that this matter fell within the discretionary 
powers of the penitentiary authorities. The applicant was finally taken to a psychiatric institution 
that established that he was suffering from depression and psychiatric problems related to his 
homosexuality. He was returned to the detention centre and briefly shared his cell with another 
homosexual inmate that was then moved. He then continued to be kept in solitary confinement 
until he was moved to another detention centre. In total, he was detained alone for more than 
eight and a half months. 

The Turkish Government maintained that the isolation was not only lawful under domestic 
provisions, but furthermore was necessary to ensure the safety of the applicant, who by his own 
accord was being harassed and intimidated because of his homosexuality.  

The Court found that although the applicant had indeed complained of harassment and requested 
to be moved from his original cell, this was not sufficient to justify his solitary confinement in 
conditions more dire than those of prisoners condemned of, rape, paedophilia, or violent crimes 
warranting a prison sentence of 30 years and more. The Court established that Turkey had 
violated the applicant’s right to be free from inhumane and degrading treatment, and that 
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furthermore Turkey had violated this right by discriminating against the applicant because of his 
sexual orientation.  

Importance of the decision for homophobic discrimination 
This decision by the European Court of Human Rights potentially opens a new area of litigation 
for discrimination based on sexual orientation resulting in inhumane and degrading treatment. 
Because article 14 is not an autonomous article, the Court has to find that the State party’s 
discrimination towards an individual resulted in the violation of a right guaranteed by the 
Convention. The Court’s case law on article 14 has slowly been evolving, but it still remains rare 
that the Court will rule that a violation of the Convention was a result of discrimination. Thus far 
the Court has refused to establish inhumane or degrading treatment as a result of discrimination 
on the basis of sexual orientation.  

According to Paul Johnson, author of Homosexuality and the European Court of Human Rights, 
this recent decision by the Court to recognise the applicant’s complaint under article 14 
acknowledges that individuals in detention suffer serious forms of discrimination due to their 
sexual orientation and that homosexual men and women can be subject to treatment that 
humiliates and debases them, causing them severe psychological and physical harm.  

Mr Johnson hopes that this decision will serve as a stepping stone towards further evolution of 
the Court’s case law recognising that homophobia, which remains widespread in many 
contracting states, regularly violates the right to be free from degrading treatment guaranteed by 
article 3 of the Convention. Degrading treatment towards homosexuals could include references 
to homosexuality as a disease or equating it with sexual depravity, drawing parallels with child 
molestation. Violations of article 3 could likewise result from the physical and psychological 
distress that occurs when a person’s sexual orientation leads to the termination of their 
employment, the denial of the right to assemble and associate, or the refusal of goods and 
services. 

Even if this case does not result in the evolution Mr Johnson calls for, it nevertheless sets an 
important precedent in the evolution of the use of article 14. Contracting parties will now have to 
be even more weary of any difference of treatment resulting from an individual’s sex or sexual 
orientation (the Court has repeated that the margin of appreciation of States in these areas is 
narrow) as they could now be facing a double condemnation under article 14 and another right 
guaranteed by the Convention. 

Candice Van Doosselaere is a volunteer at the Human Rights Law Centre. 

Indefinite detention of dangerous prisoners is arbitrary and unlawful 
James, Wells and Lee v United Kingdom [2012] ECHR 1706 (18 September 2012) 

Summary 
The European Court of Human Rights' decision in James, Wells and Lee v United Kingdom 
demonstrates the tension between indefinite detention in breach of article 5(1) of the Convention 
for the Protection of Human Rights and Fundamental Freedoms and the lawful indeterminate 
detention of "dangerous prisoners" for public protection. Ultimately, the Court found that, in 
situations where prisoners serving indefinite sentences have no reasonable access to appropriate 
rehabilitative courses that would enable them to demonstrate they no longer constitute a danger 
to the public, their detention is arbitrary and therefore unlawful within the meaning of article 5(1) 
of the Convention. 
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Facts 
This case concerned joint applications brought by Mr James, Mr Wells and Mr Lee against the 
United Kingdom. The applicants were each sentenced to prison terms under the Criminal Justice 
Act 2003 (UK) for a minimum term fixed by the sentencing judge and then indeterminately until 
the Parole Board ordered their release. The applicants alleged that their detention following the 
expiry of their minimum terms was unlawful under article 5(1) of the Convention.  

Article 5(1) of the Convention provides:  

Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a 
procedure prescribed by law: 

 (a) the lawful detention of a person after conviction by a competent court. 

The provisions under which the applicants were sentenced required that mandatory 
indeterminate sentences be imposed for offenders convicted of "serious offences" (a definition 
covering 153 categories of violent or sexual offences punishable by life imprisonment or for 
upwards of ten years) where the court was of the opinion that there was a "significant risk" to the 
public of "serious harm" occasioned by the commission of further specified offences.  

The Parole Board had the power to order the applicants' release following the expiry of their 
minimum term if satisfied that their detention was no longer necessary for public protection. In 
assessing the level of risk posed by the offender, the Board was specifically directed (by the 
Secretary of State) to consider the satisfactory completion of rehabilitative courses.  

Completion of rehabilitative courses 
The applicants had relatively short tariff mandatory sentences (two years for Mr James, 12 
months for Mr Wells and nine months for Mr Lee). All were detained in prisons where the 
necessary rehabilitative courses were unavailable. Following significant delay (five months for Mr 
James, one year, nine months for Mr Wells and two years, six months for Mr Lee) the applicants 
were provided with access to rehabilitative courses.     

This delay in accessing necessary rehabilitative courses was due to significant under-resourcing 
in the prison system. It was accepted that any review of the applicants' detention by the Parole 
Board was an empty exercise until the applicants had undertaken rehabilitative courses that 
would enable them to demonstrate that their detention was no longer necessary for public 
protection. Notably, the Secretary of State had been found to be, and had admitted to being in 
breach of his public law duty by failing to provide the necessary courses prior to, or within a 
reasonable time following, the expiry of the minimum sentence periods.  

Decision 
The issue for determination by the Court was whether the applicants' detention after the expiry of 
their minimum sentences was lawful within the meaning of article 5(1) of the Convention. The 
Court affirmed previous decisions that, for detention to be lawful under article 5(1)(a) of the 
Convention, the detention must not only follow the conviction in point of time, but must also 
"result from, follow and depend upon or occur by virtue of the conviction."  

Further, any deprivation of liberty should not be arbitrary. Generally, the Court considered that 
detention would be arbitrary where: 

• despite complying with the letter of national law, there was an element of bad faith or 
deception on the part of the authorities;  
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• the order to detain and/or execution of the detention did not genuinely conform with the 
purposes of the exceptions contained in article 5(1) (for example, where (objectively) 
there was insufficient evidence to convict);  

• no relationship existed between the ground of permitted deprivation relied on and the 
place and conditions of detention; or 

• there was no relationship of proportionality between the ground of detention and the 
detention in question. 

In relation to point 3, the Court considered that: 

a concern may arise in the case of persons who, having served the 
punishment element of their sentences, are in detention solely because of the 
risk they pose to the public if there are no special measures, instruments or 
institutions in place, other than those available to ordinary long-term prisoners, 
aimed at reducing the danger they present and at limiting the duration of their 
detention to what is strictly necessary in order to prevent them from committing 
further offences.  

The Court found that the applicants' post-sentence detention was based on their conviction for 
the purposes of article 5(1) and accepted that a sufficient causal connection existed between 
their convictions and detention. The Court noted however, that "in cases concerning 
indeterminate sentences of imprisonment for the protection of the public, a real opportunity for 
rehabilitation is a necessary element" of the justification of the detention. This opportunity for 
rehabilitation was not provided to the applicants until significantly after the expiry of their 
sentences. 

Accordingly, the Court found that, following the expiry of the applicants' minimum sentences up 
until they were provided with access to appropriate rehabilitative courses, their detention was 
arbitrary and therefore unlawful within the meaning of article 5(1) of the Convention.  

Commentary  

This decision sets out the principles against which arbitrariness (and therefore unlawfulness) 
could be assessed for the purposes of section 21 of the Victorian Charter of Human Rights (being 
largely equivalent to article 5 of the Convention). Specifically, the decision will be relevant if a 
declaration of inconsistent interpretation is sought under section 36 of the Victorian Charter in 
cases of alleged arbitrary and unlawful detention in respect of indefinite sentences imposed 
under Part 3 Subdivision 1A of the Sentencing Act 1991 (Vic). Following this decision, it is likely 
that, unless appropriate rehabilitative programs are provided to offenders sentenced indefinitely 
under the Sentencing Act such that they have an opportunity to demonstrate they are no longer a 
danger to the community, their detention following the expiry of the punishment element of their 
sentence will be arbitrary and unlawful, in violation of section 21 of the Victorian Charter.  

Further, when considering prison resource allocations, the relevant public authorities will need to 
bear in mind the views expressed by the Court, namely that a real opportunity for rehabilitation is 
a necessary (and continuing) element of lawful indefinite sentences, that the rehabilitative 
opportunities provided to prisoners serving indefinite sentences should be over and above those 
provided to ordinary long-term prisoners, and the likelihood that a failure to properly resource the 
prison system, such that rehabilitative courses are not readily available, will render indefinite 
sentences arbitrary. The necessity of properly resourcing and planning for such rehabilitative 
measures should also be considered by the Victorian Government if it proposes to introduce any 
legislation authorising indefinite sentences (and in submitting the requisite statement of 
compatibility under section 28 of the Victorian Charter). 
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This decision is available online at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
113127 

Corin Morcom is a Law graduate at Allens. 

Failure to consider mental health in detention decision 
EH, R (on the application of) v Secretary of State for the Home Department [2012] EWHC 2569 
(Admin) (27 September 2012) 

Summary 
The UK High Court has recently considered the lawfulness of the detention of a mentally ill 
person. 

Facts 

The claimant was born in Rwanda and was of Tutsi ethnicity. He reported that in 1994, during the 
Rwandan genocide, he and his parents, three sisters and three brothers were violently attacked 
in their home by the Hutu militia. He was the only member of his family who survived and he was 
traumatised by the experience. He suffered ongoing flashbacks and depression from then on and 
received intensive psychological treatment and medication in Rwanda.  

The claimant became a documentary film maker and came to the UK, on a valid business visit 
visa, to promote his film "Tears of Rwanda" on 10 August 2009. By this time, he was managing 
his condition successfully and no longer required treatment. Whilst visiting, he found out his 
attackers had been released and were looking for him and on 17 December 2009 claimed 
asylum. This claim was refused on the grounds that he had not established his attackers were 
looking for him and that, even if they were, the Rwandan state authorities would be willing and 
able to protect him. His subsequent appeals (including an application to the European Court of 
Human Rights) were denied and he was asked to leave the country. 

The claimant failed to leave and on 2 August 2010 a notice was issued stating he was an illegal 
overstayer and his whereabouts were unknown. The claimant was later located on 19 October 
2010 and taken into custody. He was reportedly calm during the day, but overnight he had to 
receive emergency treatment for a panic attack and remain under constant supervision. The 
claimant's psychological symptoms continued and he received ongoing treatment for these whilst 
in detention.  

In December 2010, the claimant suffered an acute delusional episode and it was concluded he 
was unfit for deportation until further notice. In January 2011, a psychotherapist reported 
detention was not a safe place for the claimant and recommended release and treatment in the 
community. On 1 March 2011, following further medical opinion, the claimant was released to a 
bail hostel. 

In the High Court, the claimant conceded his initial detention was lawful. However, he contended 
from 26 October 2010 his detention became unlawful because of his mental health.  

The Minister conceded she should have released the claimant from detention on 29 December 
2010 in light of the medical evidence about the claimant's mental illness. However, she argued 
the remainder of the claimant's detention was lawful. 

Decision 
The High Court held the Minister had acted unlawfully in failing to consider whether the claimant 
should still be detained from 16 November 2010 to 24 December 2010 in light of his serious 
mental illness. However, it concluded the detention was still justified and lawful.  

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-113127�
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It also held the claimant's detention from 16 November 2010 to 1 March 2011 breached the right 
to liberty and security of person and the claimant's detention from 29 December 2010 to 1 March 
2011 breached both the right to liberty and security of person as well as the right to privacy and 
family life, but did not breach his right to freedom from torture, inhuman and degrading treatment. 
The reasons for its decision are as follows. 

Lawfulness of detention 

Pursuant to the Immigration Act, the Minister could detain the claimant as an overstayer for the 
purpose of removing him. Whilst this power was not subject to any express limitations of time, it 
could only authorise detention pending the making of a deportation order or removal and is only 
for a period that is reasonably necessary for that purpose. 

By late October/early November 2010, there was sufficient evidence to indicate the claimant was 
suffering from a "serious" mental illness given the severity of his symptoms and the intensity of 
his treatment. Notwithstanding this, there was no evidence the Minister had taken into account 
his mental illness when conducting reviews of his detention until 24 December 2010. Accordingly, 
the Minister had acted unlawfully in failing to consider whether he should still be detained.   

Nonetheless, the claimant's detention prior to 29 December 2010 was justified and reasonable 
given his immigration status, his risk of absconding and the fact that his mental illness was 
capable of being managed with medication and counselling. Had the Minister taken into account 
the claimant's mental illness, she probably still would have come to the same result as there was 
no evidence the claimant was not fit for detention prior to 24 December 2010. Therefore, his 
continued detention prior to 29 December 2010 was not unlawful.  

Potential human rights breaches 

Detention of a mentally ill person does not itself necessarily breach the right to freedom of torture 
and inhuman or degrading treatment. The mentally ill can be appropriately detained in prisons, 
mental hospitals and immigration detention centres. Whilst it has been recognised that a degree 
of suffering is an inevitable consequence of detention, the question is whether any additional 
level of suffering by a mentally ill detainee amounts to inhuman or degrading treatment. There is 
no obligation to release mentally ill people, but their health and well-being must be secured by 
providing them with the requisite medical assistance. 

Given the high standard of care provided to the claimant in detention, the threshold for a breach 
of the right to freedom from torture and inhuman or degrading treatment was not reached in this 
case. Therefore, the claimant's right to freedom from ill-treatment was not breached.  

However, since the procedure prescribed by domestic law was not followed and the Minister had 
conceded the claimant's detention from 29 December 2010 was unlawful, the claimant's 
detention from 16 November 2011 breached his right to liberty and security of person.   

Further, because the Minister had conceded the claimant's detention from 29 December 2010 
was unlawful, the claimant's detention from 29 December 2010 breached the claimant's right to 
privacy and family life on the basis that it was not in accordance with domestic law. 

Commentary  

This case reminds us that whilst there is no obligation to release mentally ill people, their health 
and well-being must be secured by providing them with the requisite medical assistance. The 
State can not just “set and forget” detainees as their medical needs may change over time and a 
failure to provide adequate treatment and assistance to detained persons with mental illnesses 
may amount to a breach of the right to freedom from torture and inhuman or degrading treatment 
and as such the State's international obligations. 
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The decision is available online at: http://www.bailii.org/ew/cases/EWHC/Admin/2012/2569.html 

Susanna Kirpichnikov is a lawyer at Lander & Rodgers. 

European Court rules on the importance of proportionality and personal 
circumstances in eviction cases 
Buckland v United Kingdom [2012] ECHR 1710 (18 September 2012) 

Summary 
The European Court of Human Rights has held that a UK Court of Appeal decision to uphold a 
possession order against an applicant constituted an unjustified breach of the applicant’s right to 
respect for her home in violation of article 8 of the European Convention on Human Rights which 
concerns the right to respect for private and family life. The European Court awarded damages 
and costs to the applicant, ordering the UK Government to reimburse the applicant if a costs 
order made against her in the UK Court of Appeal is enforced.  

Facts 
The applicant, a gypsy, entered into a licence agreement in 2004 with the Gypsy Council to 
occupy a plot on a caravan site. Following allegations of nuisance and anti-social behaviour, the 
Council issued possession proceedings against the applicant and her family.   

Under the Mobile Homes Act 1983, UK Courts could consider the reasonableness of the 
termination of residency licences for mobile homes on “protected sites”. The definition of 
“protected site” in the Mobile Homes Act excluded sites providing accommodation for gypsies. An 
amendment to the Mobile Homes Act in 2008 removed this exclusion but, at the time the 
applicant's case was decided, the amendment had not yet come into effect in Wales. The County 
Court, therefore, could not consider the reasonableness of the termination of the applicant's 
licence.  

The County Court was, however, empowered to suspend the possession order for up to 12 
months at a time under 2005 amendments to the Caravan Sites Act 1968. In exercising this 
power, the County Court was required to have regard to “all the circumstances.” 

In July 2006, the County Court made an order for possession against the applicant, as it 
considered itself bound to do under the Mobile Homes Act. After considering the applicant's 
circumstances, the County Court suspended the possession order until 24 November 2006 under 
the Caravan Sites Act. 

The applicant appealed to the Court of Appeal. Her appeal was dismissed; the Court holding that, 
although the Court was bound to make an order for possession, the Court's power to suspend the 
possession order for 12 months was a sufficient procedural safeguard of the applicant's article 8 
rights. In February 2008 the House of Lords refused the applicant’s request for permission to 
appeal. The applicant applied to the European Court following this decision. 

Decision 

Article 8 provides that everyone has the right to respect for their family life and home, and that a 
public authority shall not interfere with the exercise of this right “except such as in accordance 
with the law and is necessary in a democratic society.” 

The principal issues before the Court were:  

• whether the legislation under which the possession orders were made against the 
applicant is incompatible with article 8; and  

http://www.bailii.org/ew/cases/EWHC/Admin/2012/2569.html�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 26 

 

 

 

 

 

 

 

 

 

 

• whether the relevant legislation is incompatible with article 8 in conjunction with article 
14.  

In considering the first issue, the Court considered whether the interference was “necessary in a 
democratic society” in pursuit of a legitimate aim under article 8. The Court held that the 
interference will be considered “necessary in a democratic society” if it answers a “pressing social 
need” and, in particular, if it is proportionate to the legitimate aim pursued.  

While the question of necessity initially is a matter for the national authorities to decide, the final 
evaluation involves the Court reviewing “whether the reasons cited for the interference are 
relevant and sufficient.”  

The Court emphasised that, as the loss of one’s home is the most extreme form of interference 
with the right to respect for the home, “[a]ny person at risk of an interference of this magnitude 
should in principle be able to have the proportionality of the measure determined by an 
independent tribunal in light of the relevant principles under Article 8 … notwithstanding that, 
under domestic law, his right to occupation has come to an end.” 

The Court observed that, although the applicant was able to argue for a suspension of the 
possession order and have her personal circumstances taken into account, she was not able to 
argue that the possession order itself should not have been made. The Court further held that:   

The possibility of suspension for up to twelve months of the possession order 
is inadequate, by itself, to provide the necessary procedural guarantees under 
Article 8. Although further suspensions may be granted, suspension merely 
delays, and does not remove, the threat of eviction.  

The Court concluded that there had been a violation of article 8 of the Convention because the 
applicant was dispossessed of her home without any possibility of having the proportionality of 
her eviction determined by an independent tribunal.  

The Court noted that the amendment to the Mobile Homes Act which allows a Court to assess 
the reasonableness of the termination of the licence would provide the necessary procedural 
guarantees required by article 8 once it came into effect in Wales.  

As to the second issue, the Court held that no separate issue arises under article 14 of the 
Convention and therefore found it unnecessary to examine this complaint separately.  

Commentary  
Article 8 of the European convention is mirrored in section 13(a) of the Charter of Human Rights 
and Responsibilities Act 2006 (Vic) which provides that “[a] person has the right not to have his or 
her privacy, family, home or correspondence unlawfully or arbitrarily interfered with.” On its face, 
section 13(a) of the Victorian Charter does not reflect the words of article 8(2) of the European 
Convention (which protects against interference from a public authority) however, the words 
“unlawfully” and “arbitrarily” in section 13(a) may be read as having a broader reach than the 
more specific language used in article 8(2). If this view is accepted, section 13(a) may constrain 
the actions of public authorities in a manner beyond the scope of article 8(2). 

This decision is available online at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
113129 

Mizu Ardra is a Law graduate at Allens. 
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Enforcing the right to freedom of speech 
Print Media South Africa and Another v Minister of Home Affairs and Another (CCT 113/11) 
[2012] ZACC 22 (28 September 2012) 

Summary 

The South African Constitutional Court has enforced the constitutional right to freedom of 
expression in the recent decision of Print Media South Africa and Another v Minister of Home 
Affairs and Another. The Court found that recently amended provisions of the Films and 
Publications Act (No 65 of 1996) infringed the right to freedom of expression found in section 16 
of the South African Constitution.  

Facts 

Section 16 of the South African Constitution provides that “everyone has the right to freedom of 
expression.” 

The South African Films and Publications Act (No 65 of 1996) was recently amended to require 
publishers, with the exception of bona fide newspapers, to submit publications for prior approval 
to an administrative body where the intended publications contained amongst other things, sexual 
conduct that violates or shows disrespect for the right to human dignity, degrades a person or 
constitutes incitement to cause harm. 

The applicants in these proceedings were two not-for-profit organisations who represent the 
interests of various sectors of the South African media. The challenged provisions of the Act were 
sections 16(1), 16(2), 16(2)(a) and 24A(2)(a). The applicants’ main concerns were with section 
16(2)(a) of the Act, which required publications depicting certain kinds of “sexual conduct” to be 
submitted for the approval of an administrative body prior to publication. Their complaint also 
included the expansive definition of “sexual conduct” and the wide definition of “publication”. In 
addition, the applicants argued that there is no rational basis for the exemption of bona fide 
newspapers from prior classification and not magazines.  

The respondents were the Minister for Home Affairs, the Cabinet minister responsible for the 
administration of the Act, and the Film and Publication Board (the administrative body given 
powers under the Act of prior approval of publications). The respondents relied on the purposes 
of the Act, namely “to prevent exposure of children to age-inappropriate material and to ban child 
pornography, as justifying the means of prior approval for publications.”  
The High Court declared that these amendments infringed the constitutional right to freedom of 
expression. 

Decision 

The South African Constitutional Court confirmed the High Court’s declarations of constitutional 
invalidity.  

The majority judgment was delivered by Justice Skweyiya who stated that “freedom of expression 
is the kernel of this case.” The Court held that the right to freedom of expression embraces “the 
liberty to express and to receive information or ideas freely.” 

The focus of the majority judgment was on the lack of proportionality in the regime prescribed by 
the Act.  The Court acknowledged that “aiming to curb generally the publication of proscribed 
materials and to control the manner in which some publications are made available are legitimate 
objects.” However, the means to achieve this end in this case were considered unconstitutional. 
The majority judgment considered that prior approval by an administrative body was “not the 
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exclusive means through which the Act’s purposes … may be achieved.” It proposed that “one 
less restrictive alternative in our law to administrative prior restraint is a court interdict.” The Court 
stated that: 

A court seized with an application for an interdict is required to balance 
carefully various factors and rights, relating to both the right-bearer and the 
party seeking the restraint. A central consideration is the impact on the right to 
freedom of expression. 

The majority considered that one of the advantages of a court interdict over an administrative 
prior restraint process is that the burden of proof is on “the party seeking to restrain the 
expression, rather than on the party seeking to vindicate the right.”  

Ultimately it was held that “the central constitutional deficiency lies in the administrative and 
compulsory nature of the Act’s prior classification scheme, in circumstances where there are less 
restrictive alternatives for achieving important legislative purposes.” In those circumstances, the 
Court did not consider it necessary to address the question of the criteria being “vague and 
overbroad.” 

In a separate judgment, Justice Van Der Westhiuzen, with two justices concurring, took a 
different view and found that the vagueness of the criteria was a central issue to be determined. 
His Honour held that the alternative of a court interdict proposed by the majority would still not be 
constitutionally valid if it were based on “unacceptably vague criteria.” 

The Court concluded that the requirement for prior approval for a publication that “contains sexual 
conduct” be severed from the Act and an exclusion from the requirements of prior approval be 
extended to bona fide magazines.  

Commentary 

Against the background of extreme censorship that existed in South Africa during the apartheid 
regime, this decision represents a significant step forward in the recognition and protection of 
human rights in South Africa.  

Australia does not have a constitutional right to freedom of expression; however, the High Court 
has recognised that in limited circumstances there is implied constitutional freedom of political 
communication. In Victoria, section 15(2) of the Victorian Charter of Human Rights provides that 
"every person has the right to freedom of expression which includes the freedom to seek, receive 
and impart information and ideas of all kinds, whether within or outside Victoria." In Victoria at 
least, it would appear that legislation such as the kind considered in this case would be held to be 
inconsistent with the Charter. The High Court has recently heard a case challenging the validity of 
by-laws in Adelaide which seek to prevent street preachers. The decision is eagerly awaited as it 
may provide clarity on the current status of the right to freedom of expression in Australia. 

This decision is available online at: http://www.saflii.org/za/cases/ZACC/2012/22.html 

Claire Bridge, Solicitor, King & Wood Mallesons Human Rights Law Group. 

European Court considers the state's duty to investigate deaths and 
discrimination 
Fedorchenko and Lozenko v Ukraine [2012] ECHR 1721 (20 September 2012) 

Summary 
In this decision, the European Court of Human Rights considered the procedural obligations of 
the right to life. It held that States have a duty to conduct an independent and effective 
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investigation into all deaths, and in particular deaths associated with State agents. The Court also 
considered the application of article 14 in circumstances where a violent crime may have been 
motivated by racial or ethnic hatred or prejudice. The Court indicated that in such circumstances, 
the State has an obligation to investigate the role played by such motivations, and that failure to 
do so would be “to turn a blind eye to the specific nature of acts that are particularly destructive of 
fundamental rights.” 

Facts 
This decision concerned an application brought by two Ukrainian nationals of Romani origin in 
relation to an arson attack that resulted in the deaths of several members of their family.  

The first applicant, Mr Yuriy Fedorchenko, alleged that on 28 October 2001, Police Major I of the 
Kryukov police department and two strangers threatened him, hit him and pushed him inside his 
house. He stated that they then set the house on fire, barred the door and then left. The house 
exploded, resulting in the deaths of five members of the applicants' family.  

Fedorchenko informed the police that the fire had been caused by Major I's arson attack, which 
he believed was punishment for failure to pay a monthly bribe claimed by police. The Poltava 
Regional Police conducted an internal inquiry into the allegations and concluded that Major I had 
not been involved. The prosecutor rejected the applicants' request for Major I to be prosecuted.   

In December 2002, the Poltava Regional Court of Appeal (acting as a court of first instance), 
considering charges brought against another suspect, noted a number of deficiencies in the 
investigation and remitted the case for further investigation. This decision was upheld by the 
Supreme Court of Ukraine in March 2003. However, the Kremenchug Prosecutor's Office refused 
to institute criminal proceedings against Major I. 

The applicants claimed that the State had violated a number of rights protected by European 
Convention on Human Rights, including the procedural and substantive limbs of the right to life 
(article 2) and also the right to enjoy rights without discrimination (article 14). 

Decision 
The European Court of Human Rights held that the State had breached the procedural 
obligations under article 2 of the Convention by failing to conduct an effective investigation into 
the deaths of the applicants' families. The Court further found a violation of article 14, in 
conjunction with article 2, stating that it was unacceptable that the authorities had failed to 
conduct an investigation into the possible racist motives behind the attack.  

Admissibility 
The State challenged the admissibility of the applicants' complaint on the basis that they had 
failed to exhaust domestic remedies because they had not challenged the prosecutor's refusal in 
2003 to institute proceedings against Major I. The applicants noted that their claims had been 
rejected twice, and emphasised their efforts to lodge complaints and appeals.   

The Court noted that the State's objection was closely linked to the applicants' complaint 
regarding breach of the procedural obligations of article 2 (the duty to investigate). It indicated 
that, in the absence of other grounds of inadmissibility, the complaint must therefore be 
considered admissible.   

Article 2 – right to life 

The applicants relied on article 2 to complain that their relatives had died as a result of an arson 
attack with which a State agent, Major I, was directly involved, and also that the State authorities 
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had failed to conduct a thorough and effective investigation into the circumstances of those 
deaths. 

Procedural obligations 
The applicants complained that the investigation into the attack suffered from crucial 
shortcomings and was ineffective. 

The Court noted that article 2 imposes a duty on the State to conduct an effective official 
investigation in all cases of killing and other suspicious deaths, regardless of whether the suspect 
or perpetrator is a private person or State agent. The Court observed that an effective 
investigation serves to maintain public confidence in the rule of law, prevent any appearance of 
collusion in or tolerance of unlawful acts, and ensure accountability (where State agents are 
implicated). 

The Court provided the following further guidance regarding the duty to investigate: 

• The investigation must be independent and impartial, in law and in practice. The 
investigation should be conducted by persons who lack any hierarchical or institutional 
connection with those implicated in the events. 

• The investigation must be effective in the sense that it is capable of leading to the 
establishment of the relevant facts and the identification and punishment of those 
responsible.   

• The authorities must take reasonable steps to secure all evidence. The investigation's 
conclusions must be based on thorough, objective and impartial analysis of all relevant 
elements. 

• Next of kin must be involved in the investigation to the extent necessary to safeguard 
their legitimate interests. 

The Court further observed that the requirements of article 2 go beyond the official investigation, 
and that where the investigation leads to the institution of proceedings, the proceedings as a 
whole must satisfy the requirements of article 2. 

The Court noted that, in this case, the State authorities had limited the investigation to certain 
basic procedural steps, two higher courts had noted numerous investigative shortcomings, there 
was no evidence that steps were taken to find six suspects, and Major I's involvement had been 
the subject of an internal police investigation. The Court therefore concluded that the 
investigation into the applicants' relatives' deaths had not been effective. 

Substantive obligations 
The applicants also alleged that the State had breached its substantive obligations under article 2 
because their relatives' deaths had been caused by an attack that had been organised and 
carried out with the participation of a State agent. 

The Court emphasised that article 2 is one of the most fundamental provisions of the Convention, 
and that it must therefore subject complaints about deprivation of life to the most careful scrutiny. 
However, because there was no evidence of Major I's participation other than the applicants' 
statements, the Court found that it could not conclude, beyond reasonable doubt, that Major I had 
been involved in the arson attack. The Court therefore held that it was not possible to find that 
there had been a violation of the substantive obligations of article 2. 
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Article 14 – discrimination 
The applicants argued that, despite the existence of an explicit obligation to investigate possible 
racist motivations in crime, there was no evidence that State authorities had examined their 
allegations that the arson attack had been motivated by ethnic hatred. 

The Court noted that article 14 complements the other substantive provisions of the Convention, 
and that the State's obligation to conduct an investigation into deaths must therefore be 
discharged without discrimination. It observed that when investigating violent incidents, there is 
an additional duty to take all reasonable steps to identify any racial motive and establish whether 
ethnic prejudice may have played a role. The Court stated: 

Failing to do so and treating racially induced violence and brutality on an equal 
footing with cases that have no racist overtones would be to turn a blind eye to 
the specific nature of acts that are particularly destructive of fundamental 
rights. 

The Court clarified that the State's obligation is to use best endeavours, and that State authorities 
must do what is reasonable in the circumstances of the case. It noted that three houses occupied 
by people of Romani origin had been set on fire on 28 October 2001, that there was widespread 
discrimination against Roma in Ukraine and that it could not be excluded that the decision to burn 
the houses had been “nourished by ethnic hatred.” The Court therefore held that it was 
unacceptable that there was no evidence that the authorities had investigated the possible racist 
motives of the attack, and that an investigation that lasted more than eleven years did not give 
rise to any serious action to identify or prosecute the perpetrators. 

Commentary  
This decision provides guidance regarding the scope and application of the right to life as 
articulated in section 9 of the Victorian Charter of Human Rights.   

In particular, and consistent with other recent decisions by international courts and tribunals, this 
decision indicates that under the Charter, the Victorian Government may have an obligation to 
conduct an effective investigation into all killings and deaths that occur in suspicious 
circumstances, including where public authorities are involved. It is particularly relevant to the 
investigation of deaths associated with police contact, which are currently investigated by the 
Victoria Police rather than an institutionally and hierarchically independent body.  

This decision also provides guidance regarding the obligation to investigate the potential racial 
motivations in crime. Section 8(2) of the Charter provides that a person has the right to enjoy his 
or her human rights without discrimination. This decision indicates that, where a crime may have 
been motivated by racial or ethnic hatred or prejudice, authorities may have an obligation to 
investigation the role of, if any, such motivations. 

The full decision is available at: http://www.bailii.org/eu/cases/ECHR/2012/1721.html. 

Catie Shavin is a lawyer at Allens. 

http://www.bailii.org/eu/cases/ECHR/2012/1721.html�
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Calling for stray cats not protected by right to freedom of expression 
Thompson v Police [2012] NZHC 2234 (31 August 2012) 

Summary 
The New Zealand High Court dismissed the appellant's appeal against convictions for disorderly 
behaviour on the ground that the appellant's conduct did not involve an exercise of her right of 
freedom of expression pursuant to section 14 of the Bill of Rights Act 1990 (NZ). The High Court 
found that the appellant’s conduct (“calling for stray cats”) had caused a disturbance which the 
public could not reasonably be expected to endure. 

Facts 
The appellant, Ms Thompson, was charged with disorderly conduct pursuant to section 4(1)(a) of 
the Summary Offences Act 1981 (NZ). The charges arose out of complaints from residents about 
the appellant calling for stray cats.  

It was alleged that Thompson screamed for hours, several times a week, to get the attention of 
local stray cats. Evidence was led by three residents as to the significant disturbance caused to 
the enjoyment of their private life.  

Ms Thompson was convicted on the charges of disorderly conduct in the District Court and 
appealed to the High Court on the ground that the findings of disorderly conduct did not 
adequately consider her right to freedom of expression in calling for the stray cats.  

Decision 

In considering the test for disorderly behaviour, Justice Priestly observed that the enactment of 
the Bill of Rights had the effect of redefining the former test for disorderly behaviour. His Honour 
referred to Brooker v Police [2007] 3 NZLR 91 (SC), in which the Supreme Court had sought to 
redefine the test for disorderly behaviour, observing that: 

…in a post - NZBORA [New Zealand Bill of Rights Act] legal framework, a test 
for disorderly behaviour that focuses on the tendency of the behaviour to 
annoy those present is more restrictive of freedom of expression than is 
necessary to protect the public order.  

Justice Priestley considered that such a restrictive test would offend section 6 of the Bill of Rights 
which prefers a meaning of an enactment that is consistent with the rights and freedoms 
contained in the Bill of Rights.  

In circumstances where the relevant “disorderly” conduct involves a right under the Bill of the 
Rights, Justice Priestley considered that: 

• It was necessary to conduct a balancing exercise of rights against the background of the 
alleged disorderly behaviour and its context. Privacy considerations and the right to 
freedom of expression were examples given by His Honour of the type of interests which 
would likely be at the forefront of rights to be balanced. 

• The balancing exercise was required to determine the legitimate restriction to be placed 
on such rights in accordance with section 5 of the Bill of Rights. Section 5 provides that 
rights in the Bill of Rights may only be subject to such reasonable limits prescribed by 
law as can be demonstrably justified in a free and democratic society. Justice Priestley 
considered that two of the majority judgments in Brooker v Police had, in substance, 
determined that section 5 is directed towards determining what a reasonable person 
could endure. 
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Justice Priestley then sought to address the issue of whether the alleged “disorderly behaviour” 
had engaged the right to freedom of speech. His Honour determined that the appellant's conduct 
in calling for stray cats did not constitute expressive conduct deserving of protection under 
section 14 of the Bill of Rights. His Honour concluded that: 

[w]hile it is dangerous…to exclude from "expression" certain types of conduct 
lest the right itself be diluted, equally it is farcical to suggest that every human 
activity is an exercise of the right to free expression. Care must be exercised to 
ensure that “expression” which has a protected status is not confused with 
mindless human utterances or sounds.  

Accordingly, the appellant was not protected by section 14 of the Bill of Rights. His Honour held 
that even if he was wrong in this assessment, the "volume, duration, location and effect of [the 
appellant's] raucous callings would still need to be balanced against section 14." His Honour 
dismissed the appeal, concluding that the appellant's behaviour had caused a disturbance which 
affected members of the public could not reasonably be expected to endure.  

Commentary  
Section 7 of the Charter of Human Rights and Responsibilities Act 2006 (Vic) is comparable to 
section 5 of the Bill of Rights. Both instruments provide in effect that a human right may be 
subject under law only to reasonable limits as can be demonstrably justified in a free and 
democratic society. The Charter, however, provides additional guidance as to how to assess 
whether a right will be limited including consideration of the nature and the extent of the limitation, 
the relationship between the limitation and its purpose and any less restrictive means reasonably 
available to achieve the purpose that the limitation seeks to achieve. 

This decision is available online at: http://www.nzlii.org/cgi-
bin/sinodisp/nz/cases/NZHC/2012/2234.html 

Brooke Silcox is a Law graduate at Allens. 

http://www.nzlii.org/cgi-bin/sinodisp/nz/cases/NZHC/2012/2234.html�
http://www.nzlii.org/cgi-bin/sinodisp/nz/cases/NZHC/2012/2234.html�
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 HRLC POLICY WORK AND CASE WORK 

Daniel Webb joins the HRLC team 
Daniel Webb will join the Human Rights Law Centre team next month as a Senior Lawyer. Prior 
to joining the HRLC, Daniel Webb worked as a lawyer with Victoria Legal Aid, specialising in 
mental health and disability advocacy. He has also previously worked as a legal aid lawyer in 
Kiribati and as a Heritage Officer with Yamatji Land and Sea Council and Pilbara Native Title 
Service. His NGO experience includes internships with the Cambodian Centre for Human Rights 
and Transparency International in PNG. In 2010 he was awarded an LIV President’s Award for 
his outstanding work for human rights and social justice. 

Complaint against AusAID for complicity in human rights violations in 
Cambodia  
A project to upgrade and connect Cambodia’s debilitated railways – which received $26 million of 
funding from AusAID – has caused significant harm to many of the 4000 families it is displacing. 

The Human Rights Law Centre has assisted a Cambodian NGO, Equitable Cambodia, and the 
New York-based Inclusive Development International to submit a complaint with the Australian 
Human Rights Commission. 

Inclusive Development International’s Legal Associate, Natalie Bugalski, said the human rights 
violations were foreseeable and could have been avoided with better planning and stronger 
safeguards. 

“While the Government of Cambodia bears the primary responsibility to ensure respect for the 
human rights of project-affected people, AusAID is also partly liable for the human rights 
violations suffered. By providing significant financing to the railway rehabilitation, AusAID became 
obliged to take measures to ensure, to the best of its ability, that the human rights of those to be 
affected would be respected,” Ms Bugalski said. 

The complaint details how resettlement packages provided were not sufficient to ensure that 
people have access to adequate housing and can meet other basic needs. 

Eang Vuthy of Equitable Cambodia, which has been monitoring the impact of the railway 
resettlement process since 2010, said resettlement should have been used as a chance to 
improve the circumstances of the affected people. 

“They should be active participants in the project and it should make their lives better off. They 
certainly shouldn’t drag people into poverty and exploitation,” Mr Vuthy said. 

Director of Advocacy and Campaigns, Rachel Ball, said the Human Rights Law Centre is calling 
on the Australian Government to adopt a human rights based approach to international 
development. 

“Incorporating human rights into the development and delivery of aid programs is central to aid 
effectiveness and can prevent large scale violations such as those associated with the railways 
project,” Ms Ball said. 

A copy of the complaint can be found here. 

http://www.hrlc.org.au/complaint-against-ausaid-for-complicity-in-human-rights-violations-in-cambodia�
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Submission to the Council of Australian Governments’ review of counter-
terrorism legislation 
Protection from threats to national security and the protection and promotion of human rights are 
complementary goals according to two recent submissions that the Human Rights Law Centre 
has made on aspects of Australia’s counter-terrorism laws. 

The HRLC’s Director of International Human Rights Advocacy, Ben Schokman, said whilst there 
are instances where human rights need to be limited to some extent for the purpose of protecting 
national security and countering terrorism, limitations are only permissible when they are 
absolutely necessary and are proportionate and rationally connected to the threat posed. 

“Governments bear the onus of establishing that any limitation of a human right is reasonable and 
demonstrably justified. And of course, the more serious the infringement of rights, the higher the 
standard of proof required,” Mr Schokman said. 

On 19 October, the HRLC made a submission to the Council of Australian Governments (COAG) 
on its review and evaluation of the operation, effectiveness and implications of Australia’s 
counter-terrorism legislation. 

And as reported in the previous edition of Rights Agenda, on 19 September the HRLC made a 
submission to the Independent National Security Legislation Monitor, which reviews the 
operation, effectiveness and implications of Australia’s national security legislation on an ongoing 
basis. 

Mr Schokman said the extraordinary nature of the powers associated with many counter-
terrorism measures, meant there needed to be a corresponding level of procedural safeguards to 
ensure that such powers are not misused. 

Expert Roundtable on Tasers 
Together with our friends at the Federation of Community Legal Centres, the Human Rights Law 
Centre convened a roundtable discussion on the use of Tasers with international expert 
Professor Rob Gordon, Director of the School of Criminology at Simon Fraser University in British 
Columbia, Canada. 

The roundtable was generously hosted by Allens Linklaters and attendees included senior 
members of Victoria Police, policy makers from the Victorian Government Department of Justice, 
academic experts and community lawyers. 

Professor Gordon is a member of an expert panel assembled by the Canadian Council of 
Academicies for Defence Research and Development Canada, examining the use of Conducted 
Energy Devices (CEDs) in Canada and the latest medical evidence and research into their 
physiological effects.  

Professor Gordon gave a presentation on the Canadian experience of CED use, framed by the 
learnings from the Braidwood Inquiry that followed the Taser related death of Robert Dziekański 
at Vancouver airport in 2007. The Braidwood recommendations represent best practice in the 
regulation of CEDs and have informed the incremental approach taken by Victoria Police to the 
roll out of Tasers in Victoria. The discussion canvassed the latest research into the physiological 
effects of Tasers, as well as the experience in Australian jurisdictions as compared to the 
Canadian experience including thresholds for use, and the disadvantages and advantages of 
Tasers as a tactical option. The discussion was particularly pertinent in light of the inquest into 
the Taser-related death of Brazilian student Roberto Curti. 

http://www.hrlc.org.au/submission-necessity-and-proportionality-must-guide-assessment-as-to-whether-counter-terrorism-powers-remain-appropriate�
http://www.hrlc.org.au/submission-to-independent-national-security-legislation-monitor-sept-2012�
http://www.braidwoodinquiry.ca/�
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We hope to continue this dialogue between the community legal sector, Victoria Police, and 
Government to ensure use of force by police in Victoria is consistent with human rights standards 
and best practice.  

New HRLC website 
The Human Rights Law Centre has launched a new version of its website www.hrlc.org.au. In 
addition to showcasing the HRLC’s breaking news and making Rights Agenda content such as 
opinion pieces and ‘If I were AG...’ columns more accessible, the new look site has a greater 
emphasis on sorting content by our eight current focus areas. 

All materials that were previously on our website are all still accessible, but may live at a different 
URL. If you cannot find what you are looking for under the various topics, try using the search 
function located on the top right hand corner of each page or contact us. 

If you notice any mistakes or experience any problems with the new site, it would be greatly 
appreciated if you let us know by emailing tom.clarke@hrlc.org.au.  

Annual Report 
The Human Rights Law Centre's Annual Report for 2011/12 is now online. The report is a 
summary of the HRLC’s policy and casework during the 2011/12 financial year and highlights 
some of the achievements made possible by the support and activism of our partners. 

 

HRLC MEDIA COVERAGE 
The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

• Peter Lloyd, 'Call to keep count of asylum seeker deaths', ABC News, 22 October 2012  

• Radio New Zealand International, 'Renewed call for Australia to send diplomats to 
Indonesia’s Papua', Radio New Zealand International, 22 October 2012  

• Peter Lloyd, 'Almost 1000 asylum seekers lost at sea in 12 years', ABC News, PM 
Program, 22 October 2012  

• ABC News, 'Carr pushes for medical agreement in Syria', ABC News, 20 October 2012  

• Philip Lynch, 'Australia should use its UN position to make human rights core business', 
The Age, 20 October 2012  

• Rachel Olding and Lisa Davies, 'Lethal combination of events put police training 
methods in cross-hairs', Sydney Morning Herald, 13 October 2012  

• Ilya Gridneff, 'AusAID defends human rights concerns over Cambodian railways project', 
Sydney Morning Herald, 10 October 2012  

• Anna Brown, 'Independent inquiry the only way for police killing', Sydney Morning 
Herald, 09 October 2012  

• Santilla Chingaipe, 'Police-related deaths ‘need independent probes’', SBS World News, 
08 October 2012  

• AAP, 'Call for independent police death probes', Sky News, 08 October 2012  

• Jamelle Wells and Michael Vincent, 'Inquest into Taser death of Brazilian student', AM, 
ABC Radio, 08 October 2012  

http://www.hrlc.org.au/�
mailto:tom.clarke@hrlc.org.au�
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=68570&LID=267074&O=http%3a%2f%2fwww.hrlc.org.au%2ffiles%2fHRLC_Annual_Report_2011_12.pdf�
http://www.abc.net.au/news/2012-10-22/calls-for-government-to-keep-count-of-asylum-seeker-deaths/4327828�
http://www.rnzi.com/pages/news.php?op=read&id=71708�
http://www.rnzi.com/pages/news.php?op=read&id=71708�
http://www.abc.net.au/pm/content/2010/s3096364.htm�
http://www.abc.net.au/news/2012-10-20/experts-advise-modest-expectations-about-un-role/4324168�
http://www.theage.com.au/opinion/politics/australia-should-use-its-un-position-to-make-human-rights-core-business-20121019-27wn4.html�
http://www.smh.com.au/nsw/lethal-combination-of-events-put-police-training-methods-in-crosshairs-20121012-27iac.html�
http://www.smh.com.au/nsw/lethal-combination-of-events-put-police-training-methods-in-crosshairs-20121012-27iac.html�
http://www.smh.com.au/world/ausaid-defends-human-rights-concerns-over-cambodian-railways-project-20121010-27cn2.html�
http://www.smh.com.au/opinion/society-and-culture/independent-inquiry-the-only-way-for-police-killing-20121008-2793u.html�
http://www.sbs.com.au/news/radio/episode/236253/Police-related-deaths-need-independent-probes�
http://www.skynews.com.au/topstories/article.aspx?id=803265�
http://www.abc.net.au/news/2012-10-08/inquest-into-taser-death-of-brazilian-student/4300294�
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• Mike Sexton, 'Shopping mall preacher action questions freedom of speech', ABC 7.30, 
02 October 2012  

• Dan Harrison, 'Preaching law to test free speech protections', The Age, 02 October 2012  

• Cathy Van Extel, 'Freedom of expression on trial', ABC Radio National, 02 October 2012  

• AAP, 'Street preachers pose free speech test', The Australian, 02 October 2012  

 

 SEMINARS & EVENTS 

Amnesty International’s letter writing marathon 
Write a letter, save a life. This year, as part of Amnesty's letter writing marathon, people all over 
the world are hosting letter writing events. If you'd like to host an event, no matter what the size, 
we'd love to get in contact with you and provide you with a letter writing marathon toolkit. 

By getting involved you can make a difference in the life of someone at risk of serious human 
rights abuse. In the words of Sanar Yurdatapan a Turkish former prisoner of conscience, "your 
little letters and cards are like bombs when they drop into the offices of minsters and government 
officials." 

Register your interest in getting involved now by emailing activism@amnesty.org.au. 

Advocacy-Health Alliances Symposium 
15 November 2012, Melbourne 

Medical Legal Partnerships are well developed in the US. These partnerships feature three core 
activities: providing legal assistance in the healthcare setting, transforming health and legal 
institutions and their practices, and influencing policy change. In Australia, there are examples of 
legal services provided in partnership with health services, and there is an emerging interest in 
adopting and adapting the MLP model for the Australian context. This is your chance to join in the 
discussion and hear from the Symposium’s internationally renowned guest speakers. 

See here for more information. 

Third National Conference on the Pastoral Care of Migrants and Refugees 
6-7 December 2012, Melbourne 
The Conference on the Pastoral Care of Migrants and Refugees is designed to shed light on the 
forces driving asylum seekers from their homes, their journey to Australia, and their reception 
once they arrive. The Conference is open to the general public and all people interested in the 
asylum seeker phenomenon are encouraged to attend. For more information and to register 
please visit www.acmro.catholic.org.au. 

Victorian Equal Opportunity and Human Rights Commission’s Human 
Rights Oration 2012 
11 December 2012, Melbourne 

Ron Merkel QC, 2011 Human Rights Medallist, barrister and former Federal Court Judge will 
deliver this year’s oration. Come and hear Ron explore how spin, polls and appearances have 

http://www.abc.net.au/7.30/content/2012/s3602378.htm�
http://www.theage.com.au/national/preaching-law-to-test-free-speech-protections-20121001-26vrk.html�
http://www.abc.net.au/radionational/programs/breakfast/freedom-of-expression-on-trial/4290374�
http://www.theaustralian.com.au/news/nation/street-preachers-pose-free-speech-test/story-e6frg6nf-1226486776063�
mailto:activism@amnesty.org.au�
http://register.pilch.org.au/home�
http://www.acmro.catholic.org.au/�
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been used to blur the line between myths and realities in relation to human rights issues. Are we 
now living in an era in which everything is OK if the end justifies the means? 

The Oration will be held at ZINC, Federation Square, Melbourne. It will be from 12.30pm until 
1.30pm followed by a light lunch.  

Register at humanrightscommission.vic.gov.au/oration by Wednesday 5 December. For more 
information, please call 03 9032 3430. 

 

 HUMAN RIGHTS JOBS 

Human Rights Law Centre 
An exceptional opportunity has arisen to lead the Human Rights Law Centre, one of Australia’s 
premier human rights advocacy organisations.  

This vacancy has arisen because our inaugural Executive Director, Phil Lynch, has accepted an 
appointment as Director of the International Service for Human Rights in Geneva. While we will 
be disappointed to farewell Phil, the new Executive Director will lead the HRLC during an exciting 
period of development and impact. As our Annual Report attests, the organisation is governed by 
a highly engaged and expert Board, equipped with exceptional and committed staff, motivated by 
an organisational passion for human rights, and sustained by an expanding donor and supporter 
base. 

Human Rights Watch 
Human Rights Watch is seeking an Australia Director to establish its new charity in Australia, 
secure its support and manage its work. The office will be based in either Sydney or Melbourne, 
with a strong preference for Sydney, and will be a part of Human Rights Watch’s network of 
affiliated offices and charities throughout Asia and the world. The office will focus primarily on 
working with the Australian media and government to highlight human rights problems in the 
Asia-Pacific region and beyond, enabling Australia to play a strong and principled leadership role 
in curbing them. 

 

 BOOK LAUNCH & DISCOUNT FOR RIGHTS AGENDA READERS 

Contemporary Perspectives on Human Rights Law in Australia 
26 November in Melbourne and 6 December Sydney 
Professor Gillian Triggs President of the Australian Human Rights Commission will launch 
Contemporary Perspectives on Human Rights Law in Australia By Dr Paula Gerber and Ms 
Melissa Castan, at events in Melbourne and Sydney. The book provides a contemporary, 
comprehensive, accessible and scholarly examination of many of the most important human 
rights issues facing Australia today. The contributors are many of Australia’s leading and 
emerging experts in human rights, drawn from both legal and non-legal disciplines, and from 
varied backgrounds including universities, NGOs and the Australian Human Rights Commission. 

If purchasing a copy here from Thomas Reuters, HRLC supporters can get a 15% discount by 
entering the Promo Code "CASBER". 

http://www.hrlc.org.au/files/HRLC_Executive_Director_Position_Description.pdf�
http://www.hrlc.org.au/files/HRLC_Annual_Report_2011_12.pdf�
http://www.hrw.org/employment/2012/10/17/australia-director�
http://www.law.monash.edu.au/about-us/events/cont-pers-melb-new-304kb.pdf�
http://www.law.monash.edu.au/about-us/events/cont-pers-syd-304kb.pdf�
http://www.thomsonreuters.com.au/contemporary-perspectives-on-human-rights-law-in-australia/productdetail/116949�
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 FOREIGN CORRESPONDENT 

Progression and regression at the 21st

The 21st session of the Human Rights Council saw some worrying signs of regression, with, 
however, some notable bright spots.  

 session of the Human Rights 
Council  

The session saw a number of significant thematic developments. The issue of reprisals had a 
high profile with the Council’s first ever panel discussion dedicated to the problem. As there will 
be no resolution on the issue until September 2013, the challenge now is to ensure that action is 
not shelved, and that concrete steps are taken in the meantime to protect against and respond to 
reprisals. 

However, even while the Council dedicated more time to discussing reprisals, human rights 
defenders continued to face harassment. A human rights defender from Bahrain, Mr Mohammed 
Al-Maskati, who tweeted about his attendance of the Council session, began to receive extremely 
threatening phone calls. A few weeks after his return to Bahrain, Mr Al-Maskati was arrested and 
briefly detained, facing charges of taking part in “illegal protests” and “gatherings”.   

In a very worrying development, negotiations on the resolution “From rhetoric to reality: a global 
call for concrete action against racism, racial discrimination, xenophobia and related intolerance” 
saw attempts from Egypt with the support of the Organization of Islamic Cooperation to insert 
language relating to defamation of religions. Although this proposed text ultimately did not make it 
through to the final draft, the attempt is worrying re-emergence of language that falls within the 
concept of blasphemy, as opposed to the more constructive framing of the debate as 
“intolerance” towards individuals of faith.  

A controversial resolution on traditional values, led by the Russian Federation, was adopted by 
25 votes to 15, with 7 abstentions. These efforts to legitimise traditional values are seen by many 
as a threat to universal human rights standards. This resolution follows on from a resolution 
adopted at the 16th session of the Council, which requested the Council’s Advisory Committee to 
prepare a study on traditional values and how they could be used to promote human rights. Since 
that study has not yet been presented to the Council, there was criticism from States and NGOs 
about Russia’s decision to push ahead with yet another resolution. The latest draft of the 
Advisory Committee’s study presents a more balanced examination of traditional values in 
relation to universal human rights law, and it is unfortunate that the Council did not wait for the 
finalised study before adopting this latest resolution. 

Useful resolutions on the safety of journalists, and on peaceful assembly and association were 
also adopted at this session, in both cases by consensus.  

The response on country situations was disappointing. Several resolutions adopted under item 10 
revealed the limits of a cooperative approach. Item 10, with a focus on assisting a country to 
promote and protect human rights through providing technical support, takes the cooperation of 
the concerned country as its starting point.   

The renewal of the mandate of the Independent Expert on the situation in the Sudan exemplified 
the difficulties with this approach. There had been calls from human rights defenders to renew 
this mandate under item 4 rather than item 10, as a means to enable the situation on the ground 
to be better reflected in the resolution, and also so that the mandate holder could be given a 

http://www.ishr.ch/council/376-council/1365-council-adopts-resolution-on-traditional-values-without-considering-expert-input�
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monitoring function along with his current role of assessing technical assistance needs. In the 
event the resolution was once again renewed under item 10, with language that is stronger than 
the previous resolution on Sudan but it remains a minimal acknowledgement of the human rights 
violations taking place. The bulk of the resolution welcomes developments in Sudan, including 
the record of the Government in promoting and protecting human rights, the cooperation 
extended to the Independent Expert and the steps taken by the Government to implement the 
recommendations it received during its Universal Periodic Review.  

At the adoption of the resolution, several States pointed out that the Government had thus far 
failed to give the Independent Expert full access to all parts of the country, making it difficult for 
him to complete his work. Sudan stated that it had full readiness to cooperate, and that it would 
continue with the approach it has adopted to date. To date, however, Sudan has not permitted 
the Independent Expert to access Darfur despite his request, and human rights violations 
continue unabated on the ground. 

Resolutions were also adopted under item 10 on South Sudan, Mali, Yemen, and Somalia.  

Under item 4, the Commission of Inquiry on Syria held its latest interactive dialogue with the 
Council. After the previous extension of the Commission’s mandate in March, the Council again 
decided to extend the mandate, this time until the 22nd session of the Council in March 2013. 
The resolution also requests the Secretary-General to provide the Commission with additional 
resources, including staffing. The President duly appointed Ms Carla del Ponte and Mr Vitit 
Muntarbhorn to the Commission, joining Mr Paulo Sergio Pinheiro (Chairperson), and Ms Karen 
Koning AbuZayd. The latest resolution on the situation in Syria once again fails to make a direct 
call for referral to the International Criminal Court. However the number of States that called for 
referral to the ICC during the interactive dialogue increased.  

Elections will take place in December for new members of the Council. There is only one 
contested election: that for the WEOG openings sees Germany, Greece, Ireland, Sweden, and 
the US contest three seats.  

The session was also the last to be presided over by Ms Laura Dupuy Lasserre. Her successor 
will come from the Eastern European Group of States. Ms Dupuy Lasserre has become a strong 
President, who has taken some good initiatives during her 18 months in charge. It is to be hoped 
that some of those initiatives, particularly her strong stance on reprisals, set a precedent that 
future Presidents will follow. 

Heather Collister is a Human Rights Officer at the International Service for Human Rights. 

 

 

 IF I WERE ATTORNEY-GENERAL… 

Companies must uphold human rights 
If I were Attorney-General my overall goal would be to develop a greater awareness of human 
rights amongst all Australians and work towards the language of human rights being an 
important, but almost mundane, part of our everyday vernacular. I would start by focusing on 
human rights in the workplace. Australians like to think they are all about a sense of fairness and 
giving everyone a fair go but the manner in which many Australian companies operate their 
businesses both at home and abroad belies this concept. 

http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/G11/166/96/PDF/G1116696.pdf?OpenElement�
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The interconnection between human rights and the corporate sector has been a matter of public 
debate for several decades now amidst growing concern over the social and environmental 
impacts of globalisation and the increasingly powerful role played by multinational corporations in 
the global economy. Despite this debate, and the increased awareness around the relevance of 
human rights to business, there seems an almost never ending supply of corporate 
irresponsibility stories (Australian companies included) that demonstrate the need for a holistic 
approach to addressing corporate rights violations.  

In September this year a media expose revealed that children as young as 10 in India were  
making Sherrin footballs embossed with the AFL, Auskick, Channel Nine and The Footy Show 
logos and Canterbury rugby balls. It was revealed that Indian children are skipping school and 
working long hours – earning less than 12 cents an hour and not more than a dollar a day – to 
stitch sports balls that end up in the hands of Australian children.  

This problem is not just an issue for the corporate sector but also one for the government. The 
Australian Government should flex its extraterritorial muscles to require companies 
headquartered in Australia to abide by international human rights standards regardless if their 
operations are based in Bougainville, Aceh, Mumbai or Guangzhou. The dissemination of the 
recently developed UN Guiding Principles on Business and Human Rights should be a starting 
point, but the government should also seek to develop legislation that mandates a human rights 
due diligence process (essentially a risk assessment process) for all public companies that 
covers all of the companies’ operations throughout their supply chains whether based in Australia 
or offshore. 

Another area for action is working with companies in the extractive sector. The Australian 
Government is currently considering whether Australia should join the Voluntary Principles on 
Security and Human Rights, an extractives sector initiative that addresses human rights risks 
associated with the security of companies' operations. Extractive companies operate in high risk 
environments and are often confronted with serious human rights issues such as loss of life, 
torture, rape, forced labour and environmental pollution.  

The Voluntary Principles are an international, voluntary “soft” law initiative that aims to address 
these human rights-related risks. If it becomes a participating government, the Federal 
Government will be required to implement and promote compliance with the Voluntary Principles 
on Security and Human Rights both in Australia and internationally. As a voluntary standard, a 
company can elect to become a signatory to the Principles. They are not legally binding in their 
own right but the participation of the Australian Government would send a firm signal that 
corporate responsibility for human rights is not optional. There is much that could be 
strengthened about the Voluntary Principles, including its monitoring and transparency 
mechanisms, and the Australian Government can and should take a leading role in this. 

Adopting a more proactive approach to corporate responsibility also offers the Australian 
Government opportunities for greater synergy with its Asian neighbours.  ASEAN’s (Association 
of South East Asian Nations) Intergovernmental Commission on Human Rights has recently 
adopted corporate social responsibility (CSR) as a focus. At a “Regional Workshop on the 
ASEAN Action Plan on CSR” held in 2011, in which senior government officials from ASEAN 
Member States participated, it was made clear that CSR spanned different sectors and included 
“environmental, social, labour or human rights,” and that companies needed to progress from 
philanthropy to “a rights-based approach.” There are a variety of approaches being trialled in 
ASEAN countries at the moment with regards to developing a stronger sense of corporate 
responsibility for human rights both by companies and governments and, like Australia, there is 
much room for significant progress. ASEAN is even contemplating a possible regulatory role in 
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relation to CSR which could provide a useful base in the region to develop a firmer framework for 
corporate accountability for human rights. 

The primary responsibility for improving working conditions remains with government. In most 
countries, including Australia, there exists a substantial body of local laws that regulate (or have 
the potential to regulate) corporate activities that affect human rights, such as laws relating to 
anti-discrimination, health and safety at work, environmental protection, and labour rights. But in 
the world we live in, it is naive to assume all governments around the world have the will or, in 
some cases, the necessary means to monitor workplace standards, and it is not unusual to find 
local laws flouted without fear of repercussion. The Australian Government has a vital opportunity 
to take the lead in ensuring that Australian companies both at home and abroad eschew values 
of fairness and social justice by adhering to international human rights standards. 

Justine Nolan is a Senior Lecturer and is the Deputy Director of the Australian Human Rights 
Centre, Faculty of Law, University of New South Wales. 

 

 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 
 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 
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Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  
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