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 OPINION 

Police deaths need an independent watchdog 

Imagine the outcry if employers were vested with responsibility for investigating deaths in 
their workplace. Or if AFL clubs were left to investigate whether their players should be 
suspended for on-field incidents.  

The risks of corruption and collusion would be real, the investigations would lack transparency 
and legitimacy. There would be a decline in accountability and, in many cases, justice would not 
be done.  

Yet this is the situation that prevails in relation to the investigation of police-related deaths.  

In 2012, there have been at least four such deaths already, with two car chase incidents in 
Victoria and the death in police custody of a young Aboriginal man in Alice Springs. In the latter 
case, there are allegations that the man was bashed by police. In all cases, the investigations of 
deaths which involved the police are being undertaken by police themselves.  

The conflict is clear. The investigators charged with responsibility for the investigation of a serious 
public matter are members of the same organisation as those under scrutiny, with the potential 
for bias in favour of their fellow officers. Oversight or audit of this investigation by the ethical 
standards division of the police does not cure the lack of independence in this initial investigation.  

It is imperative that all police-related deaths — and there are an average of 16 per year in Victoria 
alone — are investigated by a body that is fully independent of police. In Victoria, this could be 
achieved through the establishment of a new body or the vesting of primary responsibility for 
investigation of police-related deaths in an independent body such as the Office of Police Integrity 
or the proposed anti-corruption commission.  

There is no question that the work of the members of the police force is often hard and 
dangerous, and the tasks we expect them to perform are often thankless. Police are criticised for 
their infrequent mistakes but rarely praised for their much more common good work. However, 
when a life is lost there is significant public interest in finding out exactly what happened and for 
this inquiry to be free from any perception of impropriety.  

External investigation of police related deaths not only makes common sense, but is required by 
the law. International human rights law and the Victorian Charter of Human Rights require that 
deaths in custody or that implicate agents of the state (such as police) must be investigated by a 
body that is practically, hierarchically and institutionally independent of the police. There are other 
benefits to such an approach. As well as addressing the potential for bias, external investigation 
of police would increase public trust and confidence in police. This is likely to lead to an increase 
in public cooperation with police.  

The independent model is already being used in parts of Canada, New Zealand and the 
United Kingdom.  

In Queensland, in response to the flawed and compromised police investigation into the tragic 
death of Doomadgee on Palm Island, the Coroner, assisted by the Queensland Misconduct 
Commission, has been given primary responsibility for investigation of deaths in custody. To say 
that non-police investigators would not be equipped with sufficient skills to conduct investigations 
is belied by these examples of independent models operating successfully in other jurisdictions.  

The problems associated with police investigating police are not just problems of appearance or 
perception, but in many cases are very real. For example, the recent coronial inquiry into the 
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police shooting of 15-year-old Tyler Cassidy in Melbourne in 2008 revealed a number of 
deficiencies in the conduct of that investigation by police.  

Many of the problems flowed from a tendency by the police investigators not to treat the police 
members involved in the death in the same manner as a suspect in any other investigations. This 
isn’t at all surprising given the likelihood for investigators to identify with fellow officers. Curing 
these deficiencies with an independent investigation model would not only satisfy the public 
interest in seeing justice done but also assist the police members to be absolved where 
appropriate by a system regarded as fair and legitimate — not as tarnished and tainted.  

Calls for the independent investigation of police-related deaths are not new.  

In 2011, after two police shootings within a week, the Human Rights Law Centre and the 
Federation of Community Legal Centres, together with other leading community legal services, 
wrote to the Victorian Government to urge the establishment of an independent body to 
investigate police related deaths.  

The Baillieu Government released the details of its new anti-corruption commission in late 2011. 
Under the legislation, allegations of police misconduct — but not the investigation of police-
related deaths — can be investigated by the commission. The legislation also establishes an 
additional body to oversee the operation of the anti-corruption commission. This new integrity 
apparatus may satisfy the Coalition’s election commitment but, as it currently stands, represents 
a missed opportunity to address a critical gap in Victoria’s accountability framework.  

If the fight against corruption is worth establishing and resourcing two new independent agencies, 
then surely the sanctity of human life warrants similar protection.  

Anna Brown is the Human Rights Law Centre’s Director of Strategic Litigation  

This opinion piece first appeared in New Matilda. 

 

 NEWS IN BRIEF 

Pre-charge detention of people smugglers a violation of human rights 

The AFP has revealed that people smuggling suspects are languishing in pre-charge detention 
for months on end. The average length of pre-charge detention for people smugglers - 161 days - 
is 20 times the maximum length of pre-charge detention for suspected terrorists. As The Age 
editorialised, “A state that denies an accused person the right to test its authority to deprive them 
of their liberty is a step closer to tyranny”. Meanwhile, Michael Duffy writes in the SMH that 
mandatory sentences for people smuggling are ineffective. 

Papuan activists tried on treason charges, Australia stays mute 

Five Papuan activists are being tried by an Indonesian court for treason, following their arrest at a 
peaceful assembly at the Third Papuan People's Congress last year. The HRLC’s Tom Clarke 
has called on Australia to adopt a new approach, underpinned by a principled and persistent 
commitment to human rights, to addressing conflicts in our region. 

 

 

 

http://www.abc.net.au/news/2012-02-20/lawyers-angry-at-delays-in-charging-alleged-people-smugglers/3840970
http://www.theage.com.au/opinion/political-news/boat-crews-facing-legal-black-hole-20120220-1tjn7.html
http://www.theage.com.au/opinion/editorial/genetic-inheritance-belongs-to-all-humanity-20120221-1tlp8.html
http://www.theage.com.au/opinion/editorial/genetic-inheritance-belongs-to-all-humanity-20120221-1tlp8.html
http://www.smh.com.au/opinion/politics/tough-laws-on-people-smuggling-are-a-con-20120212-1szkp.html
http://www.radioaustralia.net.au/pacbeat/stories/201202/s3421205.htm
http://newmatilda.com/2012/02/07/west-papuan-leaders-face-life-prison
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Senior judges slam ‘Closing the Gap’ plan 

Proposed legislation to extend the Northern Territory intervention has come under fire from two of 
Australia's most senior jurists who agree that the laws are tainted by racism. Aboriginal leaders 
also continue to reject the laws. 

Student’s disability discrimination claim fails 

A student with an IQ of around 70 has failed to prove discrimination by the Victorian Education 
Department for refusing to provide her with an education aide and a speech pathologist. Justice 
Marshall said there was no evidence of the student suffering ‘serious disadvantage’ from the 
absence of a full time aide. 

Exiled PM urges Australia to conduct fact-finding in Tibet 

The exiled Prime Minister of Tibet, Lobsang Sangay, has urged the Australian Government to 
send a fact-finding delegation to Tibet.  

Pay-to-stay policy for mentally ill prisoners in Victoria 

Patients serving custodial sentences in a Victorian forensic hospital will have a third of their 
pension deducted as part of a pay-to-stay policy. The Victorian Mental Illness Awareness Council 
is one of many critics of the policy, which would treat mentally ill prisoners differently from the rest 
of the prison population. 

Hulls retires from Parliament 

Robert Hulls has resigned from Victorian Parliament. The Age says his greatest achievement, 
Victoria’s Charter of Human Rights, must be retained. 

Ban physical punishment of children, says senior doctor 

Dr Gervase Chaney, the head of The Royal Australasian College of Physicians' Paediatrics and 
Child Health Division has called for legislation banning corporal punishment, including smacking, 
of children. 

Council asks tent embassy to remove camp 

The City of Perth has asked the Aboriginal Tent Embassy Protesters to remove their tents and 
cars from Heirisson Island in the Swan River. The embassy was erected in late February to 
protest against a proposed native title deal. 

http://www.abc.net.au/news/2012-02-16/senior-jurists-slam-nt-intervention-proposal/3832950
http://www.abc.net.au/news/2012-02-16/senior-jurists-slam-nt-intervention-proposal/3832950
http://news.smh.com.au/breaking-news-national/aboriginal-leaders-reject-nt-intervention-20120221-1tlh9.html
http://www.theage.com.au/victoria/disabled-students-lawsuit-fails-20120221-1tlsv.html
http://www.theage.com.au/victoria/disabled-students-lawsuit-fails-20120221-1tlsv.html
http://www.abc.net.au/lateline/content/2012/s3436362.htm
http://www.abc.net.au/lateline/content/2012/s3436362.htm
http://www.theage.com.au/victoria/criminally-insane-face-paytostay-care-charge-20120207-1r68x.html#ixzz1myGVFxaM
http://www.theage.com.au/victoria/criminally-insane-face-paytostay-care-charge-20120207-1r68x.html#ixzz1myGVFxaM
http://www.theage.com.au/victoria/labor-mp-resigns-after-coma-scare-20120127-1qkfa.html
http://www.theage.com.au/opinion/editorial/australians-all-did-not-rejoice-20120127-1qm0u.html
http://www.canberratimes.com.au/act-news/time-the-law-moved-to-stop-parents-smacking-their-kids-20120217-1tdbr.html
http://www.abc.net.au/news/2012-02-16/council-asks-perth-tent-embasssy-to-remove-camp/3834318
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INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

Secret military detention: US report confirms Australian involvement in 
capture and transport of Iraqi prisoners  

The Australian Government has consistently maintained that Australian military personnel had no 
involvement in the detention of captives in Iraq. However, documents obtained by the Public 
Interest Advocacy Centre (PIAC) make it clear that Australia was deeply entangled in the capture 
and detention of Iraqis. 

The documents obtained by PIAC also show that Australia deliberately sought to avoid its 
obligations under the Geneva Conventions towards these Iraqi prisoners. 

A US field report obtained by PIAC refers to a secret detention facility, called H1, in the middle of 
the Iraqi desert. 

The report confirms that Australian special forces worked closely with American and British 
military personnel in the capture and transport of more than 60 Iraqi prisoners to H1 on 11 April 
2003. Prior to their transfer to H1, the prisoners had sandbags placed over their heads and their 
hands were zip-tied. One of the prisoners, Tanik Mahmud, died en route, “cause of death 
unknown”. 

The US field report states that “three Coalition elements” were involved in the capture and 
transport of so-called enemy prisoners of war. 

The report names these three Coalition elements as: “Task Force 64, the Australian special 
forces task group under the tactical control of this headquarters; Task Force 14, the British 
special forces task group, also under the tactical control of this headquarters; and Task Force 
Seminole, the US Army civil-military affairs task group.” 

The US field report, signed by a US army Major, notes that the Australian forces were 
accompanied by one US Air Force Special Tactics Squadron member. 

“Under the circumstances, some doubt exists as to which party is the Detaining Power for 
purposes of responsibilities under the Geneva Conventions,” the report notes. 

The report went on to state: “The tri-partite agreement between the United States, the United 
Kingdom, and Australia, dated 23 March 03, provides that in such circumstances, all parties will 
be jointly responsible until the Detaining Power has by mutual agreement been determined.” 

PIAC understands that Task Force 64 was the codename for a squadron of 150 Australian SAS 
troops who played a key role in operations in Iraq. 

Documents obtained by PIAC under Freedom of Information laws have established that on 11 
April 2003, 20 members of the Australian Special Air Service (SAS) captured 66 Iraqi, Iranian and 
Syrian men who were driving through the western desert of Iraq. The SAS held the men for ten 
hours before they were transported to the H1 facility. 

Source: Public Interest Advocacy Centre 

New website on OP CEDAW and women’s rights 

A great new website has been established on the Optional Protocol to the Convention on the 
Elimination of All Forms of Discrimination against Women.  

http://piac.cmail1.com/t/r/l/dltyiky/buijjiuji/b/
http://piac.cmail1.com/t/r/l/dltyiky/buijjiuji/n/
http://www.piac.asn.au/news/2012/02/us-report-confirms-australian-involvement-capture-and-transport-iraqi-prisoners
http://opcedaw.wordpress.com/
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The OP CEDAW website contains links to all communications and inquiries decided by the UN 
Committee on the Elimination of Discrimination against Women, arranged by country, decision 
type, subject matter and year.  It also includes summaries of decisions, information about the 
status of registered communications and inquiries, and links to submissions, amicus briefs and 
case commentaries.  In addition, the website lists academic and other resources on OP CEDAW, 
some of which are hyperlinked. 

Optional Protocol to the UN CRC opens for signature 

The UN Secretary-General has announced that the new Optional Protocol to the Convention on 
the Rights of the Child will open for signature on 28 February 2012.  

Any State that has signed, ratified or acceded to the Convention or either of the two existing 
Optional Protocols will be able to sign the new Optional Protocol, which will create an 
international complaints mechanism for  breaches of children’s rights. 

The new Optional Protocol will provide a framework for communications to be made to the 
Committee on the Rights of the Child in relation to breaches of the Convention or the existing 
Optional Protocols, which deal with the sale of children, child prostitution and child pornography, 
and the involvement of children in armed conflict. Communications will be permissible by 
individuals or groups of individuals where the state party concerned has ratified the new Optional 
Protocol.   

Signatories to the new Optional Protocol must respond to the Committee’s recommendations or 
views on a communication within six months. State parties must also undertake to educate the 
public about the Committee’s views and recommendations, especially where those views involve 
the State party concerned. 

The text of the Third Optional Protocol is available here. 

World responds to Sri Lanka’s Lessons Learned and Reconciliation 
Commission report 

The report of Sri Lanka’s Lessons Learned and Reconciliation Committee, which was established 
to investigate events during February 2002 to May 2009, was released to the public on 16 
December 2011. The report has garnered criticism from international human rights bodies and 
the Australian government for failing to deal comprehensively with human rights abuses. 

Human Rights Watch said the report “disregards the worst abuses by government forces, 
rehashes longstanding recommendations, and fails to advance accountability for victims of Sri 
Lanka’s civil armed conflict”.  

“The findings, largely exonerating government forces for laws-of-war violations, stand in stark 
contrast to those by the UN Panel of Experts, the UN special envoy on extrajudicial executions, 
and other independent organizations,’” said Human Rights Watch’s Asia Director Brad Adams.  

Amnesty International also denounced the report for its failure to respond to evidence of “serious 
evidence of war crimes” and other breaches of international law. Similarly, the Australian 
Government also criticized Sri Lankan for its failure to investigate allegations on “both sides of the 
conflict”. 

Nonetheless, the Committee’s recommendations for improving the human rights situation in Sri 
Lanka have been roundly welcomed. Former Foreign Minister Kevin Rudd called on the Sri 
Lankan government to endorse the report's constructive elements and set clear, firm timeframes 
for their implementation.  

http://srsg.violenceagainstchildren.org/sites/default/files/documents/docs/Optional_Protocol_to_the_Convention_on_%20the_Rights_of_the_Child_on_a_communications_procedure_Eng.pdf


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 7 

 

 

 

 

 

 

 

 

 

 

Meanwhile, since the release of the Committee’s report, the Sri Lankan army has reportedly 
agreed to investigate charges that troops were responsible for killing civilians and prisoners in the 
final stages of the war in 2009. 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Constitutional recognition for Australia’s first peoples deserves a fair go 

When Federal Parliament reopened last month, both major parties recommitted to Constitutional 
recognition for Aboriginals and Torres Strait Islanders. The Prime Minister also announced $10 
million in funding to support community discussion and education about the proposed 
Constitutional reforms, which will be modeled on the recommendations of a 22-member expert 
panel. 

As Sean Brennan from the Gilbert and Tobin Centre of Public Law noted in an opinion piece in 
the Sydney Morning Herald, the promised funding for community discussion and education is 
both vital and timely, particularly in light of the campaign of myths and misinformation being 
waged by opponents of the reforms.   

“The panel has put forward an integrated package based on acknowledgment and non-
discrimination. It is now time to discuss it, without unhelpful myths and without underestimating 
the Australian people,” said Brennan. 

Meanwhile, the Australian Reconciliation Network has also written an open letter, calling on 
Australians to carefully consider the panel’s recommendations.   

“Many Australians would be surprised to learn that our Constitution currently allows Governments 
to discriminate against any group on the basis of race. We believe this is out of touch with 
modern Australia and does not reflect who we are as a nation today… Extensive community 
consultations and polling that informed the Panel’s report suggest that changes are worthy and 
capable of support for a referendum,” the letter says. 

Amnesty says Australia must urgently reform its immigration detention 
system 

Amnesty International has called on Australia to urgently reform its policy of mandatory detention 
for asylum seekers, following a 12-day tour of Australian immigration detention facilities 
conducted by an international delegation. 

Amnesty’s refugee spokesperson, Dr Graham Thom, said the despair and isolation witnessed by 
the delegation was “symptomatic of an untenable system for people waiting for their claims to be 
processed”. 

The delegation saw, first hand, the human cost of mandatory detention.  “Some men have been 
languishing in detention for up to 3 years. We spoke with men who felt like walking ghosts. We 
saw grown men break down in tears because of the uncertainty. This on top of fearing for the 
safety of their families left behind…The level of distress we have seen in these centres is a clear 
indicator that the policy of indefinite mandatory detention does not work,” said Dr Thom. 

The Perth Detention Centre was singled out for particular criticism, due to overcrowding and the 
detention of sick and vulnerable asylum seekers alongside men awaiting removal from Australia 
for having committed serious crimes. 

http://www.smh.com.au/opinion/politics/its-time-for-our-first-peoples-to-get-a-fair-go-in-the-constitution-20120216-1tbrl.html
http://www.reconciliationvic.org.au/user-data/120210_Joint_statement_or_open_letter_on_Constitutional_Recognition_from_Reconciliation_Network.pdf
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“The Government needs to stop using indefinite mandatory detention as a deterrent and start 
treating asylum seekers as real and vulnerable people,” said Dr Thom. 

President Branson to step down 

Attorney-General Nicola Roxon has thanked the Hon Catherine Branson QC for her service as 
President of the Australian Human Rights Commission following her decision to step down at the 
end of July this year for personal reasons. 

President Branson has held the position of President with distinction, since October 2008 and 
Human Rights Commissioner since July 2009 and has advised the Government of her intention 
to step down at the end of July 2012 to enable her to spend more time with family. 

“The Government thanks President Branson for her dedication and hard work in leading the 
Commission and her passionate advocacy for the rights of all Australians, particularly those most 
vulnerable in our society,” Ms Roxon said. 

“President Branson has led the Commission’s increased role in building greater understanding 
and respect for human rights in our community, a key plank of Australia’s Human Rights 
Framework. 

“As a committed advocate for strengthening human rights in our region, President Branson has 
also been instrumental in cementing the Australian Human Rights Commission as a leading 
National Human Rights Institution in our region and beyond.” 

Former Attorney-General Robert McClelland also thanked President Branson for her service. 

“President Branson presided over a period of great collaboration between the Commission and 
the Government on the development of Australia’s Human Rights Framework,” Mr McClelland 
said. “I thank her for constructive input into a range of key reforms.” 

“We wish President Branson all the best for the future,” Ms Roxon said. 

Source: Attorney General’s Department  

Commonwealth Statements of Compatibility – small steps, early days 

The Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) took effect in January 2012. Among 
other things, the Act requires that all Bills introduced to either house of Parliament be 
accompanied by a Statement of Compatibility, setting out an assessment of whether the Bill is 
compatible with human rights. With the sitting of Federal Parliament in the first two weeks of 
February 2012, the first Statements of Compatibility were tabled.  

This represents significant progress in the consideration of Australia’s human rights obligations in 
the development of legislation by policy-makers and its considerations in Parliament. Evidence 
suggests that the Victorian and ACT systems of scrutiny of legislation for compatibility with 
human rights has had an impact in making legislation more human rights compliant.  

The Commonwealth scheme has two significant differences to the existing Australian schemes: 

 The definition of human rights incorporates the seven major human rights treaties to 
which Australia is a party, rather than just certain civil and political rights as in the ACT 
and Victorian models. This means that Statements must consider a much larger set of 
rights, but also treaties that impose different obligations on the state in respect of 
limitation and realisation of rights. 

 The obligation to table Statements of Compatibility is not accompanied by any role for 
courts in assessing compatibility of legislation with human rights. Accordingly, there is 

http://www.attorneygeneral.gov.au/Media-releases/Pages/2012/First%20Quarter/10-February-2012---Acknowledging-the-work-of-President-Branson.aspx
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no prospect of the accuracy of an assessment of compatibility made in a Statement 
being considered by a court.  

The impact of these differences and particularly the absence of court oversight on the 
effectiveness of the scheme will need to be assessed over time.  

Approximately twenty Bills were introduced to the Commonwealth Parliament in the first two 
sitting weeks. Interesting, seven of these Bills were non-Government Bills, and in some cases the 
member introducing the Bill did not comply with the requirement to table a Statement of 
Compatibility. The Act provides that a failure to table a Statement does not affect the validity of 
legislation.  

Although it is difficult to make any definitive assessments based on such a small sample of 
Statements, some initial observations can be made. 

All of the Statements noted that the Bills were compatible with human rights. In fact, of the fifteen 
Statements that were tabled, seven stated that no rights were engaged. This appears on face 
value to be a high proportion with no human rights impacts - higher than in Victoria, where a 
smaller set of rights is considered.  

Half of the Bills that were found to engage or limit rights primarily limited economic, social and 
cultural rights, including the right to social security, health and education. This is the first time that 
the compatibility of Bills with economic, social and cultural rights has been explicitly considered in 
an Australian Parliament.  

Unsurprising, the quality and depth of the analysis contained in the Statements thus far has been 
variable. Some Statements have set out what the government considers to be the content of 
relevant rights in some detail, whereas other provide little information about the content of rights 
or the justification for apparent limitations on rights. The Statement of Compatiblity for the Family 
Assistance and Other Legislation Assistance Bill 2012, for example, which reduces access to 
certain benefits, justified the changes by stating that “Australia has one of the most generous 
family payments systems in the world”, notwithstanding the fact that the changes were prima 
facie retrogressive measures that would require stronger justification.  

In general, an early issue appears to be the standard for limitation of different rights. The 
Victorian and ACT Charters contain general limitations provisions which – although they have 
received some criticism – provide policy makers and politicians with a clear test for the 
justification of limitations on rights. While the Commonwealth Attorney-General’s Department has 
developed useful materials setting out permissible limitations on rights, the early Statements of 
Compatibility are not clearly setting out the test they are applying in justifying limitations. This is 
all the more needed in the Commonwealth scheme because of the different tests applied in 
international law for different rights, and under different treaties.  

These are all challenges that can be met as policy-makers and politicians become more familiar 
with the scheme. In Victoria there have been significant changes over time in the form and 
content of statements, and in general the quality has improved over time.  

A key role in the success or otherwise of the Commonwealth scheme will be played by the Joint 
Parliamentary Committee on Human Rights – especially given the absence of court oversight. In 
Victoria, SARC has been very influential in scrutinising statements – for better or worse. The 
Committee has yet to be established, although indications are that it will be done soon.  

Statements of Compatibility can be found in the Explanatory Memorandum of a Bill, on the new 
Parliament House website: http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation#a1 

Hugh Mannreitz is a Melbourne lawyer 

http://www.ag.gov.au/Humanrightsandantidiscrimination/Humanrightsandthepublicsector/Humanrightsguidancesheets/Pages/Permissiblelimitations.aspx
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation#a1
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 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Human rights protections in Tasmania a vital and cost-effective way to 
promote human rights 

The Tasmanian Government’s decision to shelve the introduction of a Charter of Human Rights 
because of budgetary constraints is misconceived and fails to understand the substantial 
economic and social benefits of human rights protections, according to a leading human rights 
organisation. 

The Human Rights Law Centre’s Ben Schokman said a Charter of Human Rights is a cost-
effective way to promote human rights and would have significant social and economic benefits. 

“Human rights are not optional extras. Experience in other jurisdictions such as Victoria and the 
ACT demonstrates that human rights protections in fact provide substantial economic and social 
benefits with minimal implementation costs,” said Mr Schokman. 

Tasmanian Attorney-General Brian Wightman has said that work has stalled on establishing a 
Charter of Human Rights and associated Human Rights Commission because Tasmania can’t 
afford it. However, other important legislation would still go ahead this year in Tasmania despite 
budget cuts. 

“Human rights violations have both human and economic costs. Investing in the protection of 
rights for all Tasmanians is crucial and is even more important during times of austerity. Tough 
economic times mean that individuals are more likely to have their human rights infringed,” 
explained Mr Schokman. 

In its first four years of operation, the Victorian Charter of Human Rights cost only 50 cents per 
Victorian per year. 

“Over the last four years Victorians have enjoyed improved human rights protections for less than 
the price of a cup of coffee. That’s a bargain. 

“A Charter of Human Rights is a practical and cost effective way to protect and promote human 
rights. If potential violations of human rights laws can be weeded out during the early stages 
when laws and policies are being developed, then costly challenges and the need for changes 
are much less likely to be an issue further down the track. 

“The Tasmanian Government must adopt the key recommendations of the Tasmanian Law 
Reform Institute and expedite the introduction of a Charter of Human Rights for the benefit of all 
Tasmanians” said Mr Schokman. 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Deportation to states that practice torture 

Abu Qatada v United Kingdom [2012] ECHR 56 (17 January 2012) 

Summary 

The European Court of Human Rights was asked to consider whether the Applicant's rights under 
articles 3 (torture), 5 (liberty and security), 6 (fair trial) and 13 (effective remedy) of the European 
Convention on Human Rights would be breached if he was deported to Jordan where he faced 
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criminal proceedings. The Court held that there would be a violation of article 6 as there was a 
real risk that evidence obtained by torture would be used in a retrial. This is the first instance in 
which the Court has found that an expulsion would constitute a violation of article 6. 

Facts 

The Applicant, Omar Othman, otherwise know as Abu Qatada, is a high-profile Jordanian 
national described by the UK Court of Appeal as having 'clear links to many terrorist groups and 
individuals'. Following his arrival in the UK in 1993, he was granted asylum on the basis that he 
had been repeatedly tortured by the Jordanian authorities. 

The Applicant was convicted in absentia twice in Jordan in 1999 and 2000 on charges of 
conspiracy to commit terrorist activities. In both cases, the Applicant's co-defendants complained 
that the Jordanian authorities had used torture to extract evidence. 

On 23 October 2002, British authorities arrested and detained the Applicant under then-current 
anti-terrorism laws. He was released from detention on very strict bail conditions in March 2005 
following the repeal of those laws.  

The UK Government negotiated with Jordan a Memorandum of Understanding on the treatment 
of deportees, to remove barriers to the deportation of terrorist suspects to Jordan imposed by the 
Convention. On 11 August 2005, one day after the MOU was signed, the Applicant was served 
with a notice of intention to deport.  He appealed the notice to the Special Immigration Appeals 
Commission arguing that it was incompatible with various provisions of the Convention, and, in 
particular, that it exposed him to a 'real risk of torture'. SIAC dismissed the appeal, finding that the 
MOU provided sufficient assurances against torture and ill-treatment. 

The Applicant then appealed the Commission’s decision to the Court of Appeal with partial 
success. The Court of Appeal found that there was a real risk that the Applicant would be retried 
on the two charges of conspiracy to commit terrorist activities and that there would be 'flagrant 
denial of justice' by way of statements obtained through torture or ill-treatment being admitted. 
The House of Lords, on appeal, reversed that decision. It found that the risk that evidence 
obtained by torture or ill-treatment would be admitted in any retrial would not amount to a flagrant 
denial of justice. 

The Applicant appealed the House of Lords' decision to the European Court of Human Rights. 

Arguments and decision 

The Applicant alleged that the UK had or would violate his rights under articles 3 (torture), 5 
(liberty and security), 6 (fair trial) and 13 (effective remedy) of the Convention it if it deported him 
to Jordan. The Court found that only the allegation related to article 6 was sustained. 

Article 3 - torture 

The Applicant alleged that the UK would infringe the protections against torture if it deported him 
to Jordan because he would be at real risk of being subjected to torture or ill-treatment. 

The Court observed that torture is routine in Jordan and that, without assurances from the 
Jordanian Government, the Applicant would be at real risk of being subjected to torture or ill-
treatment. However, it found that, despite some shortcomings, the assurances given under the 
MOU were sufficient to mitigate the possibility that the Applicant would be tortured. It stated that: 

the general human rights situation in Jordan [does not exclude] accepting any 
assurances whatsoever from the Jordanian Government' and that 'the United 
Kingdom and Jordanian Governments  … made genuine efforts to obtain and 
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provide transparent and detailed assurances to ensure that the applicant will 
not be ill-treated upon his return to Jordan. 

Article 13 – effective remedy 

The Applicant alleged that the UK had infringed his right to an effective remedy, in conjunction 
with his right under article 3, because the Commission relied on information not disclosed to him 
in order to decide his case. The Court found that the process and procedures adopted by the 
Commission were sufficient to mitigate any harm caused by reliance on information not disclosed 
to the Applicant. 

Article 5 - liberty and security 

The Applicant alleged that the UK would infringe his right to liberty and security if it deported him 
to Jordan due to the possibility of incommunicado detention. The Court found that the Jordanian 
Government had clearly indicated that it would bring the applicant to trial within 50 days of his 
detainment, and that 50 days of detention falls well short of the length of detention required for a 
flagrant denial of the right to liberty. 

Article 6 – fair trial 

The Applicant alleged that the UK would infringe this right if it deported him to Jordan because he 
would be at real risk of a flagrant denial of justice. 

The Court affirmed that an issue may be raised under article 6 in a deportation case if the 
deportee risks 'suffering a flagrant denial of justice in the requesting country'. The Court found 
that the admission of evidence obtained by torture is 'manifestly contrary… to the most basic 
international standards of a fair trial [and] would make the whole trial not only immoral and illegal, 
but also entirely unreliable in its outcome', and, therefore, would amount to a flagrant denial of 
justice. The Court concluded that there was a 'real risk' that evidence obtained by torture from the 
Applicant's co-accused during the 1999 and 2000 trials would be used against the Applicant in 
any retrial, and, in turn, that the Applicant's article 6 complaint was sustained. In doing so, it 
stated that it would be unfair to require the Applicant to prove anything more than a 'real risk' of 
torture given the 'special difficulties in proving allegations of torture'. 

Significance and relevance 

The decision in this case is significant because it represents the first time that the Court has 
found that an expulsion would constitute a violation of article 6. Nonetheless, Amnesty 
International had criticised the decision as it leaves open the possibility of deporting persons on 
the basis of diplomatic assurances. 

The decision has some relevance for Australian decision-makers. Under sections 200 and 201 of 
the Migration Act 1958 (Cth), the Minister for Immigration and Citizenship may order the 
deportation of some non-citizens who are convicted of crimes. The Minister has instructed his 
delegates to consider Australia's international obligations, including those created by the 
International Covenant on Civil and Political Rights when exercising this power. As article 6(1) of 
the Convention very closely resembles article 14(1) of the Covenant, the decision in this case 
assists Australian decision-makers exercising the Minister's power. More specifically, it suggests 
that a decision-maker should not order the deportation of a person where there is a real risk that 
that person will face a criminal trial in the receiving country in which evidence obtained by torture 
will be admitted. 

The decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2012/56.html 

Andrew Wilcock is a Lawyer at Allens Arthur Robinson 

http://www.bailii.org/eu/cases/ECHR/2012/56.html
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Limitations on the rights of freedom of speech and association: Lawful 
and justified? 

City of London v Samede & Ors [2012] EWHC 34 (QB) (18 January 2012) 

Summary 

The England and Wales High Court upheld claims brought by the City of London Corporation for 
possession of highway and other open land in the churchyard of St Paul's Cathedral, London, 
where the defendants, part of the Occupy protest movement, had set up a protest camp. 
Lindblom J held that this was a "lawful and justified" interference with the defendants' rights of 
freedom of expression and association under articles 10 and 11 of the European Convention on 
Human Rights. 

Facts 

On 15 and 16 October 2011, the defendants set up a protest camp in St Paul's Churchyard. The 
camp was comprised of a large number of tents (between 150 and 200 at the time of the 
hearing), many of them used as overnight accommodation, and several larger tents used for 
other purposes including information, food preparation and first aid facilities. 

On 16 November 2011 the City served a notice on the camp requiring the removal of all tents and 
other structures by 6pm on 17 November 2011. The protesters did not comply with this notice. 
Following failed negotiations between the parties, on 30 November 2011, the City served an 
enforcement notice on the occupiers of the camp under the Town and Country Planning Act 
1990.   

The protest camp occupied two distinct types of land: highway land, vested in the City by the 
Highways Act 1980, and open land owned by the Church. It is notable that while there were no 
vehicular rights over the highway land, there were public rights over the land (which is a major 
pedestrian thoroughfare and intersection).   

The City claimed possession of the highway and open land, and sought injunctions mandating 
the removal of the tents and other structures in the camp. The defendants opposed the City's 
claims on the basis that this form of protest was essential to the exercise of their rights under 
articles 10 and 11 of the Convention.  

Decision 

The City did not dispute that the defendants' rights under articles 10 and 11 of the Convention 
were engaged, but contended that the removal of the tents would amount to a justified 
interference with those rights under sections 10(2) and 11(2) of the Convention. Lindblom J 
agreed and granted the relief sought.  

His Honour held that for an interference with article 10 and 11 Convention rights to be justified, 
the interference must be rationally connected to one of the legitimate aims specified in articles 
10(2) and 11(2) of the Convention. It must be convincingly demonstrated that the interference 
meets a pressing social need and is proportionate. Action will not be proportionate unless it is the 
least intrusive means necessary to achieve the aim. In deciding that the orders sought by the City 
constituted a justifiable interference with the defendants' rights under articles 10 and 11 of the 
Convention, his Honour stated:  

Freedom of speech – including political speech – is an indispensable, indeed 
defining freedom in a democracy. Nobody could say it was not. (…) However, 
counsel have not been able to point to any case decided either in the domestic 
context or by the Strasbourg court in which a large protest camp on the public 
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highway has been included within the legitimate extent of the rights in articles 
10 and 11. 

Lindblom J found that there were a number of powerful considerations pointing to an outcome in 
favour of the City: 

 the extent and duration of the obstruction of the highway and the public nuisance 
inherent in that obstruction; 

 the effect of the camp on the article 9 Convention rights (freedom of religion) of 
worshippers in the cathedral; 

 the effect on visits to the cathedral (there was evidence to show that visits had dropped 
by 40% since the protest camp was set up); and 

 private nuisance caused to the Church.  

Indeed, his Honour stated that each of the above considerations taken separately would warrant 
the relief sought and that adding the considerations together, there was an "unusually persuasive 
case on the positive side of the balance". His Honour concluded that:  

[t]he proposed interference with the defendants' rights under articles 10 and 11 
is, I accept, the least intrusive way in which to meet the pressing social need, 
and strikes a fair balance between the needs of the community and the 
individuals concerned so as not to impose an excessive burden on them. 
Withholding relief at this stage would plainly be wrong. The freedoms and 
rights of others, the interests of public health and public safety and the 
prevention of disorder and crime, and the need to protect the environment of 
this part of the City of London all demand the remedy which the court's orders 
will bring.  

We note that Lindblom J's decision is subject to proceedings in the Court of Appeal seeking leave 
to appeal. No decision has been made as at the date of this case summary. 

Relevance to the Victorian Charter  

As with the Convention, the Victorian Charter also protects the right to freedom of expression 
(section 15)  which is subject to "lawful restrictions" (section 15(3)), and the right to freedom of 
association (section 16).  These provisions are also subject to "such reasonable limits as can be 
demonstrably justified" under section 7(2). 

Lindblom J's analysis in this decision of what may constitute a "lawful and justified" interference 
with the rights to freedom of expression and association may inform the approach taken by 
Australian courts in interpreting the ambit of those rights in the Victorian Charter and undertaking 
the difficult balancing exercise of weighing the rights against countervailing policy considerations. 

The decision can be found online at:  
http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/cityoflondon-v-samede.pdf 

Diana Kuitkowski is a Lawyer at Allens Arthur Robinson 

Note: Litigation is on foot in the Australian courts which will consider the rights to free expression 
and peaceful political assembly under the Victorian Charter in relation to the Occupy Melbourne 
protesters. 

http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/cityoflondon-v-samede.pdf
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‘Operational duty’ to protect voluntary psychiatric patient from suicide 

Rabone & Anor v Pennine Care NHS Foundation Trust [2012] UKSC 2 (8 February 2012) 

Summary 

The United Kingdom Supreme Court has extended the obligations that the right to life places on 
the state by holding that a hospital breached its duty to protect a voluntary psychiatric patient 
from the risk of suicide.   

Facts 

A hospital allowed Melanie Rabone, a young woman who was suffering from a severe depressive 
episode with psychotic symptoms and had been admitted a week earlier after a serious suicide 
attempt, to go on leave for the weekend at her request. The only support plan arranged was the 
care of her parents who were not in favour of her being allowed home. The following day she 
hanged herself from a tree in a park. Mr Rabone claimed damages from the trust on behalf of 
Melanie’s estate under the law of negligence and he and Mrs Rabone claimed damages on their 
own behalf for violation of the right to life set out in article 2 of European Convention for the 
Protection of Human Rights and Fundamental Freedoms. The hospital admitted liability to 
Melanie in negligence and paid £7,500 in compensation to her estate. However, it denied that it 
had breached the right to life set out in article 2.  

Decision 

The Supreme Court found in favour of Mr and Mrs Rabone and held that the hospital had violated 
the right to life set out in article 2. The reasons for its decision are as follows. 

Article 2 states: “Everyone’s right to life shall be protected by law.” These words have been 
interpreted by the European Court of Human Rights as imposing three distinct duties on the state:  

 a negative duty to refrain from taking life save in the prescribed exceptional 
circumstances; 

 a positive duty to conduct a proper and open investigation into deaths for which the state 
might be responsible; and  

 a positive duty to protect life in certain circumstances. In particular, the third duty 
requires the state to take appropriate steps to safeguard the lives of those within its 
jurisdiction (known as the “operational duty”). 

Whilst there is no clear criteria by which an operational duty exists, the following factors will be 
relevant: 

 the vulnerability of the victim; 

 an assumption of responsibility by the state for the individual’s welfare and safety 
(including by the exercise of control); 

 a real and immediate risk to life; and 

 the risk of death is exceptional in that the individual could not have reasonably been 
expected to take that risk. 

Looking at these factors it was clear that notwithstanding Melanie was an informal patient who 
was in hospital voluntarily and not detained by the state, she had been admitted to hospital 
because she was a real suicide risk and extremely vulnerable. Had the hospital needed to, it 
could have exercised its power to detain Melanie to protect her from the specific risk of suicide. 
Therefore, the hospital had assumed responsibility for her. 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 16 

 

 

 

 

 

 

 

 

 

 

Finally, the medical evidence established that although the risk of Melanie’s suicide was low to 
moderate (only a risk of 5-10%) it was nonetheless a substantial or significant one which was not 
remote or fanciful. It was also “present and continuing” despite the low likelihood in that the risk to 
Melanie was present when she was admitted to hospital and continued until she killed herself 
making it sufficiently “immediate and real”. Accordingly, an operational duty existed in this case 
and the question of whether this duty was breached arose.   

In this regard, there was no doubt the hospital was or ought to have been aware of the risk and, 
although the hospital argued its admission of negligence should not automatically lead to a 
finding of breach of the operational duty, the standard demanded for the performance of the 
operational duty is one of reasonableness, as in negligence. Therefore, it is necessary to 
consider the circumstances of the case, the ease or difficulty of taking precautions and the 
resources available. In this case, Melanie’s autonomy was also relevant. As it was common 
ground no reasonable psychiatric practitioner would have allowed Melanie to go on leave, the 
hospital had failed to do all it reasonably could have been expected to prevent Melanie’s suicide. 

Relevance to the Victorian Charter 

This is the first decision which has considered whether the operational duty contained in the right 
to life (found in section 9 of the Charter) protects a voluntary (as opposed to detained) psychiatric 
patient from the risk of suicide. It provides a good summary of the development of the scope of 
the right to life and the cases in which the positive right to protect life has been found to exist. 

Whilst the Charter does not provide for a compensation remedy such as the one claimed by Mr 
and Mrs Rabone, it is interesting to note the hospital tried, unsuccessfully, to argue Mr and Mrs 
Rabone were not victims that were entitled to compensation under the Convention. The 
European Court of Human Rights has repeatedly stated that family members of the deceased 
can bring claims in their own right in relation to the investigative obligation and the substantive 
obligations set out in article 2 and the fact that Mr and Mrs Rabone had accepted a damages 
payout for the negligence claim did not necessarily prohibit them from making their article 2 claim. 

The decision can be found online at: http://www.bailii.org/uk/cases/UKSC/2012/2.html 

Susanna Kirpichnikov is a Lawyer with Lander & Rogers 

Princess Caroline of Monaco fails in ECHR bid to protect privacy 

Von Hannover v. Germany (No. 2) [2012] ECHR 228 (7 February 2012) 

Summary 

This case is an application to the European Court of Human Rights by Princess Caroline of 
Monaco and her husband, Prince Ernst August von Hannover, following the refusal by German 
courts to prohibit further publication of photos taken of them while on holiday. The Court’s task 
was to determine whether the manner in which the relevant domestic laws were applied to the 
applicants infringed their right to respect for their private and family life (guaranteed under article 
8 of the Convention). This required an examination of the balance struck between the right to 
privacy and the right to freedom of expression (guaranteed under article 10).   

Facts 

During the 1990s Princess Caroline initiated three sets of proceedings in the German courts to 
prevent publication by the German press of photos depicting her private life.  She was 
unsuccessful and ultimately made a complaint to the Court. In the Von Hannover v Germany 
judgment of June 2004, the Court looked closely at the domestic courts’ interpretation of the 

http://www.bailii.org/uk/cases/UKSC/2012/2.html
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relevant legislation, and particularly the Copyright (Arts Domain) Act, which provided that consent 
is a necessary precondition to dissemination of a photo except if it is an image from 
contemporary society which does not interfere with a legitimate interest of the person 
photographed. The Court determined that this law ought to have been interpreted more narrowly 
to ensure that the State complied with its positive obligation under the Convention to protect 
private life. The Court did not agree that the applicant, simply because she is a member of the 
royal Monegasque family, should be described as a “figure of contemporary society par 
excellence”, being a definition which affords a person very limited protection of their private life 
and is more appropriately used to describe politicians exercising official functions.   

In this case, relying on the Court’s decision in Von Hannover v Germany, the applicants sought 
an injunction against publication of photos that had already appeared in some magazines. The 
photos contained images of the applicants when they were on a skiing holiday and accompanied 
articles generally concerning the Princess’s relationship with her father, the late Prince Rainier, 
and his ill health at the time.  

The Federal Court of Justice and the Federal Constitutional Court held that a concept of 
“graduated protection” had developed in domestic case law following the Von Hannover v 
Germany decision, according to which it became necessary to take into account the public’s 
interest in being informed and of the freedom of the press. The fact that the Princess was well 
known to the public, and the fact that she had not been in a secluded place out of the public eye 
when the photos were taken, was insufficient to deprive her of her private sphere. The content of 
the articles accompanying the photos and the extent to which publication contributed to a public 
debate were relevant factors to be taken into account: the greater the information value, the more 
the right to protection had to give way. The applicants argued that these domestic judgments in 
effect circumvented the Von Hannover v Germany decision.   

Decision 

The European Court of Human Rights determined that the national courts had not failed to 
comply with their positive obligations under article 8, having properly balanced the publishers’ 
rights to freedom of expression against the applicants’ rights to privacy. The Court reiterated that 
the concept of private life extends to “aspects relating to personal identity, such as a person’s 
name, photo, or physical or moral integrity”. It was held that there were no particular 
circumstances justifying an injunction as the photos had not been taken in “unfavourable 
circumstances” and were not offensive in themselves.  

The Court found that, in balancing the competing interests in issue, the following criteria laid 
down in the domestic case law were relevant: 

 contribution made by the photos and articles to debate of general interest; 

 the role or function of the person concerned and the subject of the report; 

 prior conduct of the person concerned; 

 content, form and consequences of the publication; and 

 circumstances in which the photos were taken.  

The Court also observed that the new concept of graduated protection explicitly took account of 
the Court’s own case law. 

Relevance to Victorian Charter 

Section 13 of the Victorian Charter protects a person’s right: (a) not to have his or her privacy, 
family, home or correspondence unlawfully or arbitrarily interfered with; and (b) not to have his or 
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her reputation unlawfully attacked. This broadens privacy protection in Victoria beyond that of 
mere information privacy. The reasoning of the ECHR may provide some guidance in 
approaching the application of section 13, while reminding us that our rights are not absolute.  

Section 15 of the Charter guarantees the right to freedom of expression, which includes the 
“freedom to seek, receive and impart information and ideas of all kinds”. Subsection 15(3) 
specifically states that special duties and responsibilities are attached and the right may be 
subject to lawful restrictions reasonably necessary to respect the rights and reputation of other 
persons. Adequately balancing the competing rights of privacy and freedom of expression is 
becoming increasingly important in today’s world. The tension between the two rights is not just 
felt by celebrities but also the ordinary person who lives in an age where images and information 
can be uploaded onto the Internet and become public in the blink of an eye.   

This decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2012/228.html 

Isabel Waters is a Solicitor with the Mallesons Stephen Jaques Human Rights Law Group 

Freedom of press: Balancing the right of expression and the right to 
privacy 

Axel Springer AG v Germany [2012] ECHR 227 (7 February 2012) 

Summary 

The European Court of Human Rights has allowed an appeal by a newspaper publisher against 
an injunction preventing it from reporting details of criminal proceedings brought against a 
television actor. The Grand Chamber of the Court found that the injunction constituted an 
unjustifiable interference with the right to freedom of expression under article 10 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms. 

Facts 

Axel Springer AG published two newspaper articles reporting on the arrest and conviction of a 
German television actor on unlawful cocaine possession charges.  

The actor sought and was granted injunctions by the Hamburg Regional Court that prevented the 
publisher from further publishing the articles. The injunctions were granted on the basis that they 
articles constituted a serious interference with the actor’s right to the protection of privacy and 
reputation under the German Civil Code. The publisher, having unsuccessfully appealed to 
various German appellate courts, sought reprieve from the European Court of Human Rights. 

Decision 

The Court overturned the decisions of the German courts, finding that the granting of the 
injunctions contravened article 10 of the Convention, as they constituted an unnecessary 
interference with the publisher’s right to freedom of expression. 

Article 10(1) of the Convention provides that “everyone has the right to freedom of expression”. 
Exceptions to this right are set out in article 10(2), which provides that the exercise of the right 
“may be subject to such formalities, conditions, restrictions, or penalties as are prescribed by law 
and are necessary in a democratic society… for the protection of the reputation or rights of 
others…” 

The Court noted that there was no dispute that the injunctions interfered with the publisher’s right 
to freedom of expression, that they were prescribed by law and that they granted for the 
protection of the reputation of the actor. The primary dispute before the Court was therefore, 
whether the injunctions were “necessary in a democratic society”. The Court also considered the 

http://www.bailii.org/eu/cases/ECHR/2012/228.html
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interaction between article 10 and article 8 of the Convention, the latter of which provides that 
“everyone has the right to respect for his private… life”. 

The Court stated that both article 8 and 10 must be given “equal respect” and the case required 
the Court to determine whether the German courts had struck a fair balance between the two.  
However, it noted that the exceptions to the right of freedom of expression “must… be construed 
strictly, and the need for any restrictions must be established convincingly”.  In particular, the 
Court noted that the press and the media have an “essential role… in a democratic society” and 
that they have a duty to “impart… information and ideas on all matters of public interest… This 
duty extends to the reporting and commenting on court proceedings”. 

The Court noted that whilst article 8 provides a right to the protection of reputation and against 
defamatory statements, the protection would only be activated where the “attack… attain[s] a 
certain level of seriousness and in a manner causing prejudice to personal enjoyment of the right 
to respect for private life”. Furthermore, the Court noted that the protection under article 8 could 
not be used where the conduct was “the foreseeable consequence of one’s own actions such as, 
for example, the commission of a criminal offence”. 

In determining whether the injunctions were “necessary in a democratic society”, the Court further 
considered a number of factors to be considered when balancing article 8 and article 10 of the 
Convention: 

 whether the publication made a contribution to a debate of general interest; 

 the extent to which the person was known by the public and the subject matter of the 
publication, in particular, whether the person is a public figure or a private individual; 

 the prior public conduct of the person in prior to the publication; 

 the method in which the information contained in the publication was obtained and its 
veracity; 

 the content, form and consequences of the publication; and 

 the severity of the sanction imposed on the publisher. 

The Court found that each factor, on balance, tended to favour the publisher’s right to freedom of 
expression over the actor’s right to the protection of his privacy. Specifically, the Court found that: 

 the public generally had an interest in being informed about criminal proceedings; 

 the actor was well known and the arrest had occurred at a large public gathering; 

 the actor had “actively sought the limelight” and revealed parts of his private life in the 
past;   

 the information published had been confirmed by the public prosecutor to other media 
outlets; 

 the content and form the publication were not controversial and the publication did not 
have serious consequences for the actor; and 

 the effect of the injunctions were “capable of having a chilling effect” on the publisher 
and were unjustified given the above factors. 

Relevance to the Victorian Charter 

The Victorian Charter contains similar provisions to articles 8 and 10 of the European 
Convention.   Section 13 of the Charter provides protections in relation to privacy and reputation.  
Section 15 of the Charter provides for the right of freedom of expression, which includes the 
“freedom to seek, receive and impart information and ideas of all kinds”.  Lawful restrictions are 
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contemplated in Section 15(3). The Axel-Springer decision (and in particular, the Court’s list of 
factors to be weighed) would likely provide helpful guidance to Victorian courts considering the 
balancing of the media’s right to freedom of expression and an individual’s right to privacy. 

The decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2012/227.html 

Daniel Bui is a Solicitor with the Mallesons Stephen Jaques Human Rights Law Group 

Do whole life sentences amount to torture, inhuman or degrading 
treatment or punishment? 

Vinter & Ors v United Kingdom [2012] ECHR 61 (17 January 2012) 

Summary  

The applicants, Douglas Vinter, Jeremy Bamber and Peter Moore, are currently serving life 
sentences for murder in the United Kingdom. Each has received a whole life order meaning that 
they will never be released from prison, other than at the discretion of the Secretary of State on 
compassionate grounds (such as terminal illness or serious disability). The three appealed their 
sentences to the European Court of Human Rights alleging violations of articles 3 (prohibition on 
torture, inhuman and degrading treatment and punishment), 5(4) (the right to speedy court 
proceedings to determine the lawfulness of detention), 6 (the right to a fair trial) and 7 (the 
prohibition of retrospective criminalisation) of the Convention for the Protection of Human rights 
and Fundamental Freedoms. The Court rejected each of these claims. 

Facts 

The applicants were each sentenced to life imprisonment for murder. Vinter stabbed his wife to 
death in 2008, whilst on parole for a previous conviction for murder. Bamber was convicted in 
1986 for shooting and killing his adopted sister and her two children, allegedly for financial gain.  
Moore was convicted in 1996 of stabbing to death four men, allegedly for his own sexual 
gratification. 

Sentencing practices in force when Bamber and Moore were sentenced conferred upon the 
Secretary of State the discretion to impose a whole life tariff, to be reviewed after twenty-five 
years. With the passage of the Criminal Justice Act 2003 (UK) the recipients of whole life tariffs 
could apply for High Court review. Both Bamber and Moore made such applications and had their 
whole life tariffs confirmed. Subsequent applications for appeal to the House of Lords (as it then 
was) were refused. 

Vinter was sentenced according to the principles set out in Schedule 1 to the Criminal Justice Act 
for determining the minimum term of a mandatory life sentence. Confirming the sentence which 
Vinter had received at trial, the Court of Appeal based its judgment on the principle that, bearing 
in mind the goals of punishment and deterrence, a whole life order is appropriate for an individual 
convicted of murder twice. 

The applicants were joined in a case before the ECHR, alleging in particular a breach of article 3 
of the Convention which prohibits torture and inhuman and degrading treatment or punishment. 
Further claims were made under articles 5(4) (the right to speedy court proceedings to determine 
the lawfulness of detention), 6 (the right to a fair trial) and 7 (the prohibition of retrospective 
criminalisation). 

Decision 

The case centred upon the applicants' claim under article 3 of the Convention. The Court began 
by examining the legislation of England and Wales, noting that the release of prisoners who have 

http://www.bailii.org/eu/cases/ECHR/2012/227.html
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been given whole life orders is contingent on the existence of compassionate grounds and that 
such releases are rare. The Court considered English case law from before and after the Criminal 
Justice Act came into force, noting in particular the House of Lords' contention that the European 
Court of Human Rights: 

would not regard even an irreducible life sentence…as violating article 3 
unless and until the time comes when further imprisonment would no longer be 
justified on any ground – whether for reasons of punishment, deterrence or 
public protection (see R(Wellington) v Secretary of State for the Home 
Department [2008] UKHL 72.  

The Court examined international and comparative legal materials, including texts of the Council 
of Europe, the Rome Statute of the International Criminal Court and a European Union decision 
relating to the execution of arrest warrants. The theme to these materials was that a life sentence 
ought never to be final, conclusive and not subject to some degree of review to determine 
whether it ought to be reduced.  The Court noted in this context that within the European Union, 
only the criminal justice systems of the Netherlands and England and Wales provide for 
irreducible life sentences. With this in mind, the Court then proceeded to examine the laws of 
Germany, Canada, South Africa, the United States of America, Belize, Mauritius, Namibia, Hong 
Kong and New Zealand, noting in each safeguards against "gross disproportionality" in 
sentencing. 

The Courts' analysis of international materials revealed a general requirement that a sentence 
should not be grossly disproportionate and that this principle is applicable to three categories of 
life sentence: 

 a life sentence with eligibility for release after a minimum period has been served; 

 a discretionary life sentence of life imprisonment without the possibility of parole; and 

 a mandatory sentence of life imprisonment without the possibility of parole. 

The Court considered the first of these to be wholly unproblematic. With respect to the second, 
the Court agreed with the House of Lords in Wellington that an article 3 issue will only arise when 
the applicant's imprisonment is not longer justifiable on penological grounds and the sentence is 
practically (de facto) and legally (de iure) irreducible. As regards mandatory life sentences without 
the possibility of parole, the Court considered that these would not be per se incompatible with 
the Convention, however such sentences would be more likely to be grossly disproportionate 
than other types of life sentence, particularly if mitigating factors were not considered. On this 
basis, the Court concluded that an article 3 issue would arise with respect to a mandatory life 
sentence in the same circumstances as those applicable to discretionary life sentences. 

In this case, the Court observed that the applicants had not sought to argue gross 
disproportionality and had not demonstrated that their continued incarceration served no 
legitimate penological purpose. The Court noted that Vinter had only served three years of his 
sentence and so his continued incarceration continued to serve a legitimate purpose. With 
respect to Bamber and Moore, the Court highlighted that each was "effectively re-sentenced in 
2009" upon application for High Court review of their sentences. Importantly, the High Court had 
found that "the requirements of punishment and deterrence could only be satisfied by a whole life 
order" and the European Court was prepared to accept this judgment. Consequently, the Court 
found no violation of article 3 of the Convention. 

The Court also rejected the alleged breaches of articles 5(4) and 7, expressing its satisfaction 
that "the lawfulness of the applicants' detention required under article 5(4) was incorporated in 
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the whole life orders", and determining the applicants' complaints under article 7 to be "manifestly 
ill-founded." The Court rejected the alleged breach of article 6 without discussion. 

Relevance to the Victorian Charter 

Section 10 of the Human Rights and Responsibilities Act 2006 (Vic) contains a prohibition on 
torture and cruel, inhuman or degrading punishment or treatment which mirrors that found in the 
Convention.  Under s11(1) of the Sentencing Act 1991 (Vic) a court which sentences an offender 
to be imprisoned for the term of his or her natural life must fix a period during which the offender 
is not eligible to be released on parole unless it considers that the nature of the offence or the 
past history of the offender make the fixing of such a period inappropriate. This legislation 
effectively permits non-discretionary whole life orders, where a sentencing court chooses not to 
specify a non-parole period. 

Though s13 of the Sentencing Act outlines the circumstances in which the Court of Appeal, 
County Court or Supreme Court may fix a non-parole period where a trial court has chosen not 
to, the possibility nevertheless remains that a Victorian prisoner may be subjected in essence to a 
whole life sentence without provision for a discretionary release on compassionate grounds, as 
contained in the equivalent United Kingdom legislation. With this in mind, the Vinter case may 
provide guidance on the interaction between Victorian human rights and sentencing legislation, 
particularly in relation to the circumstances in which sentencing may impinge upon prisoners' 
human rights. 

The decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2012/61.html 

Elliot Luke is a Lawyer and Duncan Travis is a Partner at Allens Arthur Robinson 

Incapacity, inhuman or degrading treatment, and the right of mentally ill 
persons to access the courts 

Stanev v Bulgaria [2012] ECHR 46 (17 January 2012) 

Summary 

The Grand Chamber of the European Court of Human Rights held that a man who had been 
declared partially incapacitated and placed in a dilapidated psychiatric home had suffered a 
number of violations of his human rights. The Grand Chamber emphasised that detention other 
than in accordance with domestic law is a violation of the right to liberty. Moreover, an aggregate 
of factors such as inadequate living conditions and lengthy detention can amount to inhuman or 
degrading treatment. Finally, incapacitated persons must have access to the courts for judicial 
review of both their living conditions and their legal status. 

Facts 

On 20 November 2000, a Bulgarian court held that Mr Rusi Kosev Stanev was partially 
incapacitated due to mental illness. The court found that Mr Stanev suffered from schizophrenia 
and that he could not manage his own affairs. 

On 23 May 2002, a council officer was appointed as Mr Stanev’s guardian. The council officer 
arranged for Mr Stanev to be placed in a home for adults with mental disorders. Mr Stanev was 
not told why he was being placed in the home or for how long. 

The home housed 73 people. It was in an isolated area and the applicant was not allowed to 
leave without permission. 

In 2003, the home was visited by the European Committee for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment. The Committee found that the home was in a 

http://www.bailii.org/eu/cases/ECHR/2012/61.html
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state of serious disrepair. The buildings were inadequately heated and did not have running 
water. The toilets were unhygienic holes in the ground. Fruit and vegetables were rarely 
available, milk and eggs were non-existent, and virtually no activities were offered. The 
Committee requested that the home be closed and replaced as a matter of urgency. 

In 2004, Mr Stanev attempted to have his legal capacity restored. Through his lawyer, he asked a 
prosecutor and a local mayor to file a court case on his behalf, but they refused. Mr Stanev 
sought judicial review of the mayor’s decision. He was unsuccessful because his guardian, the 
director of the home, had not consented to the action. 

In 2006, an independent psychiatrist found that the diagnosis of schizophrenia was inaccurate 
and that Mr Stanev’s behaviour was more likely the result of alcohol abuse. The psychiatrist also 
found that Mr Stanev’s mental health had improved and that he was capable of living in the 
community.  

On 8 September 2006, Mr Stanev filed a complaint with the European Court of Human Rights. 

Decision 

Mr Stanev’s lawyers argued that his placement in the home was a deprivation of his liberty 
contrary to article 5(1) of the European Convention on Human Rights. Further, they argued that 
his lack of access to a court, his inability to apply for compensation, and the degrading conditions 
in the home were all violations of his Convention rights. 

The Grand Chamber noted that the distinction between deprivation of liberty and a restriction on 
liberty is one of degree, not type. Further, a person may be deprived of liberty even if he or she is 
not held in physical confinement. 

The Grand Chamber held that Mr Stanev had been deprived of liberty. This was because the 
authorities had placed him in the home without his consent, he had been there for almost a 
decade, the home controlled his identity papers and his finances, and he needed the director’s 
permission to leave. 

Article 5(1) provides that a deprivation of liberty may be justified only if it is ‘in accordance with a 
procedure prescribed by law’. The Grand Chamber found that Bulgarian law did not allow 
guardians of partially incapacitated persons to take legal steps without their consent. Thus, the 
deprivation of Mr Stanev’s liberty was not in accordance with Bulgarian law. It was therefore an 
unlawful deprivation of liberty under article 5(1). 

The Grand Chamber also found that the deprivation of liberty was not justified on the basis of Mr 
Stanev’s mental health. This was because more than two years elapsed between the psychiatric 
report that led to him being declared partially incapacitated and his placement in the home. The 
Grand Chamber held that this was an excessive period that indicated that he had not truly been 
placed in the home on the basis of the report. Further, the report related solely to his legal 
capacity, not to whether he should be removed from the community. 

Next the Grand Chamber held that Bulgaria had violated article 5(4) of the Convention because 
Mr Stanev did not have access to judicial review of his detention. Mr Stanev could not bring legal 
proceedings on his own, thus, he could not compel the mayor to seek a review of his case or to 
replace the director of the home as his guardian. The Grand Chamber also noted that Bulgarian 
law did not provide for any compensation for Mr Stanev’s wrongful detention, constituting a 
violation of article 5(5). Moreover, Mr Stanev’s inability to have his legal status judicially reviewed 
was held a separate violation of article 6(1). 

The Grand Chamber then considered whether Mr Stanev had suffered inhuman or degrading 
treatment contrary to article 3. The Grand Chamber stated that each case turns on its facts, but 
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that the extent of the degradation, its duration, the objective pursued by the authorities, and the 
effects on the individual must all be considered. The Bulgarian authorities had not deliberately 
inflicted degrading treatment on Mr Stanev. Nevertheless, the Grand Chamber held that the 
unsatisfactory conditions in which he lived, the long duration of his placement, and the failure of 
the authorities to act on the Committee’s findings amounted to a violation of article 3. 

Relevance to the Victorian Charter 

The rights to liberty, freedom from inhuman or degrading treatment, access to the courts, and 
equal protection of the law are found in sections 8, 10 and 21 of the Victorian Charter of Human 
Rights and Responsibilities. These sections correspond broadly to the Convention articles 
discussed in Stanev v Bulgaria, but they are not identical.  

For example, section 21(2) of the Charter provides that a person must not be subjected to 
‘arbitrary detention’. Article 5(1) of the Convention does not impose a blanket prohibition on 
‘arbitrariness’, but instead contains a limited list of circumstances in which the deprivation of 
liberty may be justified. Nevertheless, the Grand Chamber has stated that the purpose of article 
5(1) is to prevent arbitrary detention. Moreover, both section 21(3) and article 5(1) provide that 
nobody can be detained otherwise than in accordance with a procedure prescribed by law. 

The Victorian courts considered cases of persons receiving involuntary treatment for mental 
illness in Kracke v Mental Health Review Board [2009] VCAT 646 and PJB v Melbourne Health 
[2011] VSC 327. In Kracke, Bell J held that certain compulsory treatment orders limited Mr 
Kracke’s right to liberty, but that the limit was justified under section 7(2) of the Charter. Section 
7(2) provides that a human right may be subject ‘to such reasonable limits as can be 
demonstrably justified in a free and democratic society’. The Convention does not contain an 
analogous provision. PJB involved somewhat different issues relating to financial autonomy, but 
did involve claims of interference with the rights to freedom of movement and privacy and the 
home. 

Despite the differences between the Charter and the Convention, Stanev v Bulgaria may provide 
the Victorian courts with useful guidance in future cases. Its clarification of the dividing line 
between the right to liberty and the right to freedom of movement may prove particularly useful, 
as could its analysis of when suffering and humiliation become ‘inhuman or degrading’ treatment. 

The decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2012/46.html  

Glyn Ayres is a Summer Clerk with the Mallesons Stephen Jaques Human Rights Law Group 

Application of human rights under environmental law 

Dobson & Ors v Thames Water Utilities Ltd (No 2) [2011] EWHC 3253 (TCC) (08 December 
2011) 

Summary 

In this case the Court delivered a judgment regarding the relevance of the Human Rights Act 
1998 (UK) (HRA) and European Convention on Human Rights to a claim for nuisance in an 
environmental law proceeding. The decision is important for ensuring consistency between 
human rights and common law jurisprudence. 

Facts 

The case concerned a group of claimants living in the area surrounding the Mogden Sewage 
Treatment Works in Isleworth, Middlesex. They were separated into two groups: property owners 
or lessees, and occupiers with no legal proprietary interest.  

http://www.bailii.org/eu/cases/ECHR/2012/46.html
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The claimants contended that the running of Mogden by Thames Water Utilities Limited created a 
nuisance in the form of an odour and mosquitoes, breaching their duty to undertake their 
operations with due consideration for the interests of other parties. 

The claimants sought damages against Thames Water under the common law tort of nuisance. 
They also sought a declaration and, if required, damages for breaches of their right to privacy 
contained in article 8 of the Human Rights Act and Convention.  

Decision 

The claimants argued that article 8 of the Convention had been breached. It states: 

1. Everyone has the right to respect for his private and family life, his home, 
and his correspondence. 

2. There shall be no interference by a public authority with the exercise of this 
right, except such as is in accordance with the law and is necessary in a 
democratic society… 

Whilst the majority of the Court's judgment focused on the nuisance claim, the human rights 
aspect centred on three issues. 

Limitations Period 

The claimants argued that the one year limitation period afforded by s 7(5) of the Human Rights 
Act should be extended to place it in line with that for a nuisance claim, which is six years under s 
2 of the Limitation Act 1980 (UK). Thames Water contended that there were no special 
circumstances to warrant such an extension. The Court agreed with the claimants, concluding 
that it did not make sense to have two different limitation periods and it "should [therefore] 
exercise its discretion, by analogy with...the Limitation Act...having regard to all the 
circumstances of the individual claimant" and extend the limitation period to six years.  

Breach/Duty 

Thames Water submitted that a breach of a tort does not correlate to a human rights breach as 
they have distinct tests. They contended that even if considerable inconvenience and annoyance 
was proved, it was not to an extent that breached article 8. In the further alternative, they said 
that any breach of article 8(1) was warranted by article 8(2) because Thames Water were fulfilling 
their statutory duty under s 94(1)(b) of the Water Industry Act 1991. Consequently, they argued 
that no unlawful acts occurred under s 6(1) of the Human Rights Act, which states, "It is unlawful 
for a public authority to act in a way which is incompatible with a Convention right". 

Justice Ramsey determined that "because [he had] held that Thames Water failed to carry out 
the work and conduct...operations...with all reasonable regard and care for the interests of other 
persons...it follow[ed]...that [they] failed properly to respect the rights of the claimants and did not 
do all that they reasonably could to prevent" the odour and mosquitoes. Exception was not made 
for compliance with the Act and so unlawful acts were, he concluded, also committed under s 
6(1) of the Human Rights Act. In his judgment, Justice Ramsay's analysis gave rather cursory 
attention to the breach of the Human Rights Act - instead he appeared to rely on his detailed 
analysis and extensive reasoning in coming to a conclusion on the negligence claim. 

Damages 

The issue of what damages should be awarded was given great consideration in the judgment.  

Justice Ramsay noted the comparison that Lord Woolf CJ made in Anufrijeva v Southwark 
London Borough Council [2004] QB 1124 between damages under the Human Rights Act and 
common law. In contrast to common law, under the Human Rights Act the court maintains "a 
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wide discretion in respect of the award of damages for breach of human rights”. Damages are 
"not an automatic entitlement but...a remedy of last resort". Furthermore, the principle objective is 
a declaration of the unlawful act so damages are, consequently, secondary. 

Justice Ramsay's concern was "whether damages for nuisance might or do confer a sufficient 
remedy on those with a legal right to occupy so as to disentitle those living in the same household 
to a separate remedy" under the Human Rights Act. Should a declaration stating a breach of 
article 8 rights suffice, no additional damages would be awarded. 

The Court concluded that the original damages award under the nuisance claim would suffice, as 
the circumstances of all claimants had been taken into account at that stage. Accordingly, this 
demonstrates that the Court will not allow 'double-dipping' and award costs twice when an 
adequate amount has already been received.  

Relevance to the Victorian Charter 

Unlike the UK, the Victorian Charter provides that a human rights claim must be brought together 
with an existing cause of action under common law (s 39(1)). There are also no damages 
awarded for a breach of the Charter and so a declaration is the sole remedy available (s 39(3)). 
Consequently, should a similar case be brought in Victoria, claimants would need to bring an 
action under common law to receive damages and then raise the question of a declaration as 
part of that case. Nevertheless, this UK decision is important whilst the Charter is under review, 
as submissions are being made to amend the Charter to allow for both a free-standing cause of 
action and damages. Experience in the UK shows that, since the Human Rights Act was 
implemented in 2000, only two awards for damages have been successful, signifying that should 
the Victorian Charter be amended the floodgates will not open with new claims. 

The decision can be found online at: http://www.bailii.org/ew/cases/EWHC/TCC/2011/3253.html 

Bianca Parussolo is a Summer Clerk at DLA Piper Australia 

Removal of children without automatic judicial review held to be a breach 
of children’s rights 

C and Others v Department of Health and Social Development, Gauteng and Others [2012] 
ZACC 1 (11 January 2012) 

Summary 

South Africa’s Constitutional Court has overturned legislation that enabled state officials to 
remove children from family care without requiring prompt and automatic judicial review. The 
majority of the Constitutional Court held that prompt judicial review of decisions to remove 
children from their families is in the ‘best interests’ of children and is necessary to safeguard the 
right to access to justice. Therefore, the Children’s Act was held to be inconsistent with section 28 
(rights of the child) and section 34 (access to justice) of South Africa’s Bill of Rights. 

Facts 

The first applicant, Mr C, was repairing shoes on a street corner. He had his three year old 
daughter with him because his partner, who usually cared for the child, had been hospitalized. Ms 
M, a blind woman, was accompanied by her two daughters, aged one and four, while begging. 
Social workers removed these children from their parents’ care in accordance the Children’s Act, 
which enabled authorised persons to remove children deemed to be ‘in need of care and 
protection’.   

http://www.bailii.org/ew/cases/EWHC/TCC/2011/3253.html
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Pursuant to the Children’s Act, the removal decisions were to be reviewed by a children’s court 
after 90 days, during which time the social workers were required to investigate and compile a 
report. The legislation did not require automatic judicial review before the end of the 90-day 
period. 

With the assistance of human rights lawyers, the parents challenged these decisions in the High 
Court. The High Court ordered that Mr C’s child be returned to his care, although Ms M’s 
daughters were ordered to remain in state care. In reaching its decision, the High Court also held 
that provisions of the Children’s Act authorizing the removals were unconstitutional.   

The Constitutional Court was called on to confirm the High Court’s declaration of 
unconstitutionality. 

Decision 

Majority decision 

The majority of Yacoob J (Khampepe, Nkabinde and Van der Westhuizen JJ concurring) said 
that, although the law was designed to protect the safety and wellbeing of children, “there exists 
always the possibility that a removal would be wrongly made”. The case of Mr C demonstrated 
this. Although Mr C was technically able to challenge the removal before the expiry of the 90-day 
period, it was unlikely that he would have been able to sustain the application to the High Court 
but for the help of human rights lawyers. Without that assistance, he would have remained 
wrongfully separated from his daughter for 90 days.   

Noting that there may be many others in the same position at Mr C, the majority said: 

It is in the interests of children that an incorrect decision by a court made 
without hearing the child or the parents, or by a designated social worker or 
police official be susceptible to automatic review by a court, in the ordinary 
course, in the presence of the child and the parents. It follows from this that 
sections 151 and 152 [of the Children’s Act] do not provide for this and are 
therefore constitutionally wanting… In this sense, and to this extent, the laws 
are not in the best interests of children. They therefore limit the rights 
contained in section 28(2). 

The majority evaluated these rights against the requirements of section 34 of the Constitution, 
which guarantees access to justice in respect of “any dispute that can be resolved by the 
application of law”. The majority found that this right was also limited by the Children’s Act 
because neither parents nor children had any real and practical opportunity to argue against the 
removal during the initial 90-day period. 

The majority found that there was no reasonable and justifiable basis for these limitations on 
human rights. Therefore, the High Court’s declaration of unconstitutionality was confirmed.   

The ‘reading-in’ remedy granted by the Constitutional Court required the Children’s Act to be read 
in such a way that necessitated prompt and automatic judicial review of removal decisions (i.e. 
before the expiry of the next court day after the removal is first authorised). 

Concurring decision 

The concurring judgment of Skweyiya J (Froneman J concurring) ultimately came to the same 
conclusion, although focused more squarely on children’s rights to ‘family or parental care’, 
protected by 28(1)(b) of the Constitution. The minority also agreed that the 90-day time frame for 
judicial review constituted an unjustifiable delay which impaired access to justice.  
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Dissenting judgment 

The dissenting judgment of Jafta J (Mogengo J concurring) held that the impugned provisions of 
the Children’s Act were not inconsistent with the rights of the child under section 28 of the 
Constitution. They noted that the requirement for judicial review set out in the UN Convention on 
the Rights of the Child is not reflected in the Bill of Rights and cannot be implied as a matter of 
law. Moreover, they held that the impugned provisions of the Children’s Act were designed to 
protect children’s best interests. They also declined to consider access to justice issues because 
the applicants did not rely on section 34 in the High Court case.   

The decision can be found online at: http://www.saflii.org/za/cases/ZACC/2012/1.html 

Emma Purdue is on secondment to the Human Rights Law Centre from Lander & Rogers 

Right to liberty in the context of mental illness 

The Secretary of State for Justice v RB & Anor [2011] EWCA Civ 1608 (20 December 2011) 

Summary 

In this case the UK Court of Appeal considered whether the power to detain a convicted mental 
health patient continued to apply when the patient was "conditionally discharged" from 
detainment in hospital to another institution. The Court concluded that it constituted an unlawful 
continued deprivation of his liberty because of the wording of the Mental Health Act 1983. The 
decision is important because it upholds the fundamental nature of right to liberty, emphasises 
the high threshold for its deprivation, and maintains compatibility between the MHA and the 
European Convention on Human Rights.  

Facts 

RB is a 75 year old whose persistent delusional disorder has resulted in detention in a mental 
hospital. He is a "restricted patient" under the Act and his indefinite detention is in place until he is 
discharged by the Secretary of State for Justice or the First Tier Tribunal. However, medical 
experts believed he could be conditionally discharged and cared for in an institution with less 
security. He would, however, still be deprived of his liberty. 

Sections 42 and 73 of the Act, which deal with discharge of restricted patients, only mention 
detention in hospital, signifying that Parliament had not considered a scenario where discharge 
would lead to detention in another class of institution.  

European Convention on Human Rights 

Article 5 of the Convention confers the right to liberty and security. It states that no 
one shall be deprived of liberty except in certain circumstances including when a 
person is of unsound mind. It also states that those deprived of their liberty shall be 
entitled to take proceedings by which the lawfulness of their detention shall be 
decided speedily by a court. If the detention is found not to be lawful, then they must 
be released. 

The right to liberty and security requires extensive procedural guarantees as a "practical 
safeguard against arbitrary conduct by any arm of the state". Therefore, to deny discharge, four 
conditions mandated by the European Court of Human Rights must be met: 

 There must be reliable medical evidence that the patient is suffering from a mental 
disorder; 

 the mental disorder must be of a kind or degree warranting compulsory confinement; 

 the mental condition must persist throughout the period of confinement; and 

http://www.saflii.org/za/cases/ZACC/2012/1.html
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 the criteria for detention must be "prescribed by law", that is to say, be set out in 
legislation, so that the patient knows what they are and can bring effective proceedings 
to challenge this detention. 

For current purposes, the final condition is the most important. 

Argument 

The Secretary argued that the Upper Tribunal’s decision was incorrect because it approved a 
class of detention different from that prescribed by the Act (detention in hospital). Accordingly, 
allowing other meanings would result in the Act not satisfying the fourth condition. 

Counsel for RB argued that the four conditions were in place to avoid an arbitrary deprivation of 
liberty and that detention in this case did not amount to that. The fourth condition would be met, 
as a judge or tribunal, prescribed by law, must approve a conditional discharge.  

Decision 

Lady Justice Arden, with whom the rest of the Court agreed, allowed the appeal. The 
fundamental issue was "whether there [was] any statutory authority for a deprivation of liberty 
once an order for conditional discharge had been made" (the "prescribed by law" issue). She 
accepted that RB's restriction order only allowed detainment in hospital. The right to liberty, being 
fundamental, could only be removed if expressly stated in statute (R v Secretary of State for the 
Home Department, ex parte Simms [2000] 2 AC 115) and detention in an institution other than a 
hospital did not meet that safeguard requirement because of the wording of the Act.  

This conclusion was reached to maintain compliance with article 5(4), which sanctions that 
anyone detained or deprived of their liberty must have the right to test the legality of their 
detention in court.  

The European Court of Human Rights mandates that the fundamental nature of the right to liberty 
requires an assessment of lawfulness to be accessible at reasonable periods through a suitable 
judicial procedure. Whilst mental illness may necessitate limiting or adjusting the way the right is 
implemented, it is clear that "it cannot justify impairing the very essence of the right". 

Consequently, upholding this human rights obligation required clarity under the statute as to the 
basis of detention. Lady Justice Arden therefore determined that: 

"it is not enough that the patient is given a right to apply to the court...if he does 
not know the legal basis on which he could lawfully be subjected to an order 
for conditional discharge to an institution other than a hospital on terms that he 
continued to be deprived of his liberty". 

The Act being silent on that issue under s 73(2), the Court concluded that: 

“a tribunal cannot rely on the patient’s best interests as a ground for ordering 
conditional discharge on terms that involve a deprivation of liberty”. 

Relevance to the Charter of Human Rights & Responsibilities Act 2006 (Vic)  

The Mental Health Act 1986 (Vic) must be interpreted compatibly with the Victorian Charter. In 
particular, s 21(3) maintains that "a person must not be deprived of his or her liberty except on 
grounds, and in accordance with procedure, established by law". Whether a similar factual 
scenario would meet the same conclusion in Victoria is unclear because the Act refers to 
"approved mental health services" throughout the Act, rather than limiting the terminology to 
"hospital". It is therefore conceivable that a transfer under s 39 would be compatible with the 
Victorian Charter, so long as it was to another approved mental health service.  
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However, the words of Gleeson CJ in Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476 
should be kept in mind:"[C]ourts do not impute to the legislature an intention to abrogate or curtail 
fundamental rights or freedoms unless such an intention is clearly manifested by unmistakable 
and unambiguous language. General words will rarely be sufficient for that purpose". For that 
reason, there must be clear authorisation by law of the deprivation of liberty to ensure 
transparency of the democratic process and it would be up to a court to determine whether 
"approved mental health services" is sufficiently specific to meet this requirement. 

A copy of the decision can be found at: http://www.bailii.org/ew/cases/EWCA/Civ/2011/1608.html 

Bianca Parussolo is a Summer Clerk at DLA Piper Australia 

 

HRLC POLICY WORK AND CASE WORK 

Children’s rights: Submission to AHRC inquiry into age assessment in 
people smuggling cases 

The HRLC has made a submission (with annexure) to the Australian Human Rights’ 
Commission’s Inquiry into the treatment of individuals suspected of people smuggling offences 
who say they are children. 

The submission focuses on the effect of Criminal Justice Stay Certificates (CJSCs), which are 
being used to keep child suspects in detention for long periods of time, without access to lawyers 
or effective judicial review. 

“We know that a large number of children, some as young as 12, have been detained in 
connection with CJSCs for extraordinarily long periods of time.  These kids are not provided with 
legal advice or any real opportunity for judicial review of their situation.  We need checks and 
balances in the system to protect these children,” says Phil Lynch, Executive Director of the 
HRLC. 

The submission makes the following key recommendations to better protect suspects’ human 
rights. 

 A person should only be detained pursuant to a CJSC where such detention is 
reasonable, necessary and proportionate in all the circumstances. 

 Commonwealth authorities must be required to make a decision whether to lay criminal 
charge and, if charges are to be laid, do so within 14 days after a CJSC has been issued 
or such longer period as authorised by a court. Once a reasonable time has elapsed, a 
Court must be capable of revoking, or declining to extend, a CJSC. 

 The Commonwealth must provide free Legal Aid to persons suspected of people 
smuggling offences who are being held in immigration detention pursuant to CJSCs. 

The submission also repeats the HRLC’s earlier calls to ensure that Commonwealth laws and 
practices apply the ‘benefit of the doubt’ principle, meaning that suspects who claim to be 
children must be treated as children, unless proven otherwise. 

The HRLC is grateful for the assistance of the Mallesons Stephen Jaques’ Human Rights Law 
Group in the preparation of this submission. 

http://www.bailii.org/ew/cases/EWCA/Civ/2011/1608.html
http://www.hrlc.org.au/files/HRLC-Submission-AHRC-Inquiry-re-People-Smuggling.pdf
http://www.hrlc.org.au/files/Annexure.pdf
http://humanrights.gov.au/ageassessment/index.html
http://humanrights.gov.au/ageassessment/index.html
http://www.mallesons.com/community/Pages/HumanRights.aspx
http://www.mallesons.com/community/Pages/HumanRights.aspx
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Fairness for children suspected of people smuggling offences: 
Submission to Senate Committee on Legal and Constitutional Affairs  

In a submission to the Senate Legal and Constitutional Committee, the HRLC has recommended 
the enactment of the Crimes Amendment (Fairness for Minors) Bill 2011 (Cth). 

The Bill, introduced by Greens’ Senator Sarah Hanson-Young, responds to concerns about 
Australia’s treatment of children and persons claiming to be children who are suspected of people 
smuggling crimes. 

The Bill was introduced after revelations that a number of Indonesian children arriving in Australia 
onboard people smuggling boats were being detained and imprisoned. Some of those children 
were detained for significant amounts of time in Australia, including in adult correctional facilities. 
A number of those children were detained on the basis of now discredited wrist x-ray analysis 
techniques. 

If passed, the Bill would make a number of important changes including: 

 enshrining the ‘benefit of the doubt’ principle in domestic law to ensure that persons who 
claim to be children are treated as such, unless a court decides otherwise; 

 encouraging best-practice when it comes to assessing and proving a suspect’s age; 

 enacting time limits to reduce waiting periods for the laying of criminal charges and 
applying for age determination hearings before a Magistrate; and 

 ensuring that no child charged with people-smuggling offences is detained in an adult 
correctional facility. 

The HRLC considers that that enactment of the Bill is necessary to give effect to Australia’s 
obligations under international human rights law, including the Convention on the Rights of the 
Child and the International Covenant on Civil and Political Rights. 

Submission to Senate Committee inquiry into the Stronger Futures in the 
Northern Territory Bill 

The Federal Government’s “Stronger Futures” laws – which are intended to replace the Northern 
Territory Emergency Response laws – breach international human rights standards and must be 
reconsidered and redesigned. 

According to Ben Schokman of the Human Rights Law Centre, the proposed legislation is 
incompatible with the UN Declaration on the Rights of Indigenous Peoples and, in its present 
form, is unlikely to address the disadvantage faced by many Aboriginal and Torres Strait Islander 
communities. 

In its submission to a Senate Committee inquiry into the Stronger Futures in the Northern 
Territory Bill 2011 and related Bills, the HRLC has expressed particular concern about: 

 the lack of meaningful engagement with and participation of Aboriginal and Torres Strait 
Islander communities and individuals who are affected by the current Northern Territory 
Emergency Response measures and who will be subject to the proposed Stronger 
Futures measures; 

 failures of the proposed Stronger Futures measures to comply with human rights 
obligations and principles, particularly given the lack of clear and cogent evidence to 
support the continuation of many of the measures; and 

http://www.hrlc.org.au/files/HRLC-Submission-Crimes-Amendment-Fairness-for-Minors-Bill-January2012.pdf
http://www.hrlc.org.au/files/HRLC_Submission_Stronger_Futures_Feb_2012.pdf
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 ultimately, the high likelihood that the proposed Stronger Futures measures will not be 
successful in fulfilling their intended purpose to address the disadvantage faced by 
many Aboriginal and Torres Strait Islander communities and individuals. 

The proposed legislation extends many aspects of the measures introduced in 2007 as part of 
the Northern Territory Emergency Response and continues to raise serious human rights 
concerns. 

While the HRLC welcomes the government’s commitment to protect children, ensure community 
safety and build a better future for Aboriginal and Torres Strait Islander communities, there are 
major concerns relating to the process of development of the Stronger Futures measures, as well 
as the nature of the measures themselves. 

Further information about the Bills and the Senate Committee’s Inquiry is available at 
http://www.aph.gov.au/senate/committee/clac_ctte/strong_future_nt_11/index.htm. 

HRLC joins with International Lawyers for West Papua to urge Australian 
Government to speak out over Papuan treason trials  

The Australian Government’s silence on human rights abuses in the region has once again been 
put in the spotlight, with the Human Rights Law Centre (HRLC) and International Lawyers for 
West Papua (ILWP) urging the former Foreign Minister to speak up in defence of basic rights 
such as freedom of expression and assembly. 

Criminal trials have commenced this month in Jayapura, against five Papuan political activists 
charged with criminal offences following their involvement in last year’s peaceful assembly at the 
Third Papuan People’s Congress. The activists were among the hundreds of people arrested 
after Indonesian police and military forcibly shut down the gathering, killing at least three people 
and injuring approximately 90 others. 

HRLC spokesperson, Tom Clarke, said the fundamental rights of all persons to freedom of 
expression, peaceful assembly and association are protected by the International Covenant on 
Civil and Political Rights – which Indonesia ratified in 2006. 

“These fundamental human rights must be recognised and respected by Indonesia. The exercise 
of such democratic rights and freedoms must be protected by law, not criminalised. 

“Australia’s UN Security Council bid pitches us as a ‘principled advocate of human rights for all’. 
This is a prime opportunity for the Foreign Minister to take a principled stand against human 
rights abuses on our doorstep,” Mr Clarke said. 

The Papuan activists, Forkorus Yaboisembut, Edison Waromi, August Makbrowen Senay, 
Dominikus Sorabut and Selpius Bobii, are facing charges of treason in a region where people 
may be imprisoned for simply raising the West Papuan ‘Morning Star’ flag. 

ILWP’s Jennifer Robinson called on the Australian Government to use its unique relationship with 
Indonesia to encourage the authorities to demonstrate their respect for human rights by dropping 
charges against the five activists. 

“These trials should stop immediately, and Australia should do everything it can to help that 
happen. The prosecution of activists for peacefully expressing their political views has no place in 
a modern democracy. The Australian Foreign Minister, his department and embassy staff in 
Indonesia should make it very clear that the Australian Government firmly supports human rights 
and freedom of expression in the region,” Ms Robinson said. 

Ms Robinson also called on the Australian Government to deploy embassy staff to observe the 
legal proceedings for the purpose of ensuring that the protesters receive a fair trial. 

http://www.aph.gov.au/senate/committee/clac_ctte/strong_future_nt_11/index.htm
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National Human Rights Action Plan developments 

The deadline for submissions on the Federal Government’s draft National Human Rights Action 
Plan is fast approaching, with submissions due by 5 March 2012. 

The draft NHRAP contains ‘actions’ designed to remedy some of the issues identified in the 
Government's recent Baseline Study. It reflects work currently under way but also includes 
a number of new actions, many of which reflect commitments made by the Australian 
Government throughout the Universal Periodic Review process.  

A key limitation of the draft NHRAP is the lack of input from many State and Territory 
Governments. In order to be a truly national undertaking, the NHRAP must deal with human 
rights issues in areas of State and Territory responsibility.  

The HRLC encourages interested parties to make submissions to the Federal Attorney-General 
on the NHRAP and also to contact your State or Territory Attorney-General and urge them to 
contribute meaningfully to the NHRAP process in order to better protect the human rights of those 
people residing in your State or Territory. 

More information about this process is available via the NHRAP website. 

Update on Occupy Melbourne legal challenge to uphold the right to 
peaceful protest 

As reported in previous editions of Rights Agenda, the HRLC is part of a legal team taking action 
on behalf of the Occupy Melbourne protesters. A proceeding has been commenced in the 
Federal Court challenging the enforcement action taken by the Council and Victoria Police 
against the protesters on a number of bases, including that such action is in breach of the implied 
freedoms of political communication and association contained in the Australian Constitution and 
the right to peaceful assembly and freedom of expression under the Victorian Charter. 

Since our last update, the enforcement action by the City of Melbourne and Victoria Police has 
continued against the protesters. The Victorian Attorney-General, Robert Clark, has intervened in 
the proceeding. The parties have filed their evidence and respective statements of contentions 
and the trial will be heard on 21, 22, 23 March by Justice North of the Federal Court. 

 

HRLC MEDIA COVERAGE 

The Centre has featured in the following media coverage since the last Bulletin: 

 Michael Gordon, 'Boat crews facing legal ‘black hole’', The Age, 21 February 2012  

 Jeff Waters, 'Alleged people smugglers held without charge', Lateline (ABC TV), 20 
February 2012  

 Anna Brown, 'Police deaths need an independent watchdog', New Matilda, 20 February 
2012  

 Jeff Waters, 'Locked up without charge for months', PM (ABC Radio), 20 February 2012  

 Tom Clarke, 'West Papuan leaders face life in prison', New Matilda, 07 February 2012  

 Geraldine Coutts, 'Lawyers call on Rudd to condemn Papuan treason trials', Pacific 
Beat, Radio Australia, 02 February 2012  

http://www.ag.gov.au/Humanrightsandantidiscrimination/Australiashumanrightsframework/Pages/NationalHumanRightsActionPlan.aspx
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=35738&LID=128600&O=http%3a%2f%2fwww.ag.gov.au%2fHumanrightsandantidiscrimination%2fAustraliashumanrightsframework%2fPages%2fNationalHumanRightsActionPlan.aspx
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=35738&LID=128464&O=http%3a%2f%2fwww.hrlc.org.au%2fcontent%2funiversal-periodic-review-of-australia%2f
http://www.scag.gov.au/lawlink/scag/ll_scag.nsf/pages/scag_jurisdictioncontacts
http://www.humanrightsactionplan.org.au/nhrap/about
http://www.theage.com.au/opinion/political-news/boat-crews-facing-legal-black-hole-20120220-1tjn7.html
http://www.abc.net.au/lateline/content/2012/s3435403.htm
http://newmatilda.com/2012/02/20/police-deaths-watchdog
http://www.abc.net.au/pm/content/2012/s3435228.htm
http://newmatilda.com/2012/02/07/west-papuan-leaders-face-life-prison
http://www.radioaustralia.net.au/pacbeat/stories/201202/s3421205.htm
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 Karlis Salna (AAP), 'Australia urged to take action on Papua', Herald Sun, 01 February 
2012  

 

 SEMINARS & EVENTS 

Business and Human Rights: Recent Developments and Future Trends 

12.30 – 2.00pm, Wednesday 4 April 2012 

In a recent article, former UN Special Rapporteur on Business and Human Rights, Prof John 
Ruggie, wrote that while 2011 will come to be seen as a ‘landmark’ year for standard setting on 
business and human rights, 2012 will be a critical year for consolidation and implementation. Join 
our panel of experts from the corporate, not-for-profit and legal sectors in discussion with the 
HRLC’s Rachel Ball about recent developments and future trends in business and human rights. 

Venue: The Wheeler Centre, Performance Space, 176 Little Lonsdale St, Melbourne 

RSVP: by completing this registration form and returning it by 28 March 

Price: $20 / $10 concession 

Castan Centre Annual Human Rights Law Conference 

Friday 20 July 2012, Melbourne 

Keynote speakers include: Mr Gareth Evans AO QC – The responsibility to protect after Libya; 
Professor Tim Flannery – Global warming and human rights; Mr Sami Ben Gharbia – The Arab 
spring; Ms Susan Ryan AO – Human rights never age; Dr Samantha Thomas – Public health and 
human rights (Obesity); Mr Allan Asher – People just like us; human rights for asylum seekers! Mr 
Ron Merkel QC – Recent human rights cases in the courts; Dr Kerry Arabena – Recognition of 
Indigenous peoples in the Australian Constitution.  

Click here for further details and registration forms. 

2nd World Congress on Adult Guardianship 

Guardianship and the United Nations Disabilities Convention: Australian and International 
Perspectives 

15-16 October 2012, Melbourne 

The congress will provide an opportunity to assess the impact of the Convention in reforming 
Australian and International guardianship laws and practices six years after its adoption by the 
UN General Assembly and four years after ratification by Australia. Click here for further 
information. 

 

 HUMAN RIGHTS JOBS 

Public Interest Law Clearing House 

PILCH is an independent, not-for-profit organisation that is committed to furthering the public 
interest, improving access to justice for those who are disadvantaged or marginalised, and 

http://www.heraldsun.com.au/news/breaking-news/australia-urged-to-take-action-on-papua/story-e6frf7jx-1226259909903
http://www.hrlc.org.au/files/HRLC_event_HumanRightsAndBusiness_4April2012.pdf
http://www.law.monash.edu.au/castancentre/conference/
http://agac2012.conorg.com.au/
http://agac2012.conorg.com.au/
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protecting human rights. PILCH is seeking an experienced, confident and passionate Director, 

PilchConnect to lead and develop PILCH’s specialist legal service for not-for-profit community. 

PILCH is also seeking a self-motivated, entrepreneurial Senior Lawyer and trainer to deliver and 
further develop our fee-for-service training program.  

Right Now 

Right Now is a volunteer, not-for-profit media organisation led by young people committed to 
covering human rights issues through free, accessible, creative and engaging online, print and 
radio media. Right Now is currently seeking a General Manager and applications for a Reviews 
Editor and for News Editorial Assistants.  

St Kilda Legal Service 

St Kilda Legal Service is seeking a Family Violence Lawyer as part of a three year project funded 
by the Legal Services Board.   

 

 PROMOTIONAL GIVE AWAY 

Movie tickets: A Separation 

A Separation is an award winning, gripping and humane drama set in contemporary Tehran that 
focuses on the consequences of a middle-class couple’s decision to separate.  With an acute 
attention to gender, class and religious differences in modern day Iran, this compelling and 
profound film explores Iran’s volatile judicial system and raises complex and globally relevant 
questions about responsibility, subjectivity and truthfulness. We have five double passes for 
selected cinemas to give away to the first five Rights Agenda readers to register here. 

 

 BOOK REVIEW 

Review of Tamara Walsh, Homelessness and the Law (Federation Press, 
2011) 

Tamara Walsh’s comprehensive and inspiring book, Homelessness and the Law, explores the 
historical approach to vagrancy and homelessness in Australia as well as the strengths, 
weaknesses and opportunities available in current legislation, case law, legal services and court 
systems.  

According to Walsh, homelessness is not just about a lack of physical shelter. A home can also 
provide personal intimacy and family security (or conversely be a location of violence and conflict) 
which has a significant impact on health and personal well-being.  

Walsh examines legal responses to homelessness making important links between 
homelessness and social security, interventions in Indigenous communities, child protection, 
mental health, guardianship laws, criminal matters and the role of human rights discourse. 

Below is a summary of Walsh’s arguments.  

Community services 

http://www.pilch.org.au/jobs/#1
http://www.pilch.org.au/jobs/#1
http://www.pilch.org.au/jobs/#2
http://rightnow.org.au/resources/volunteer/
http://rightnow.org.au/resources/volunteer/
http://rightnow.org.au/resources/volunteer/
http://rightnow.org.au/resources/volunteer/
http://www.communitylaw.org.au/stkilda/cb_pages/about_us_about.php
http://rsvp.hopscotchfilms.com.au/RSVP/HRLCSEP
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 Housing providers play an important role in preventing homelessness, for instance by 
providing people with choices and by considering the potential that a person will become 
homeless before making a decision to evict them. 

Criminal law 

 The provision of services to address the underlying causes of offending behaviour can 
result in a reduction in the number of individual court appearances and a decrease in the 
number of people being sent to prison. 

Civil law 

 Social security laws and practices may disproportionately affect people who are 
homeless. For instance, people experiencing homelessness are more likely to 
misunderstand or breach their mutual obligation requirements, may not receive the most 
appropriate benefit, have difficulty receiving written material on their obligations, may not 
meet participation requirements and may receive an overpayment and/or commit low-
level fraud where social security payments are insufficient to provide them with the 
necessities of life. 

 People who are homeless and have a mental illness desire choice in housing, treatment, 
who is involved in their treatment and monitoring, which brings a sense of empowerment 
and control necessary for self-reliance and social inclusion. 

Legal services 

 Community legal centre shop-front services are important, however these are under-
resourced, over-reliant on volunteers and provide mainly preliminary legal advice and 
minor assistance. 

 Outreach legal services to homeless people can be effective but are largely based in 
urban areas. 

 Plain English legal information (online and brochure form) and legal information lines are 
impersonal and no substitute for comprehensive legal services incorporating advice, 
representation and advocacy for individuals who suffer multiple forms of disadvantage. 

 A Queensland study demonstrated that homeless people have little knowledge of the 
law, their rights or where to go for help.  

 People who are homeless must be involved in consultation processes to relate their own 
experiences and put forward suggestions for positive change. 

Court approaches 

 International and Australian evidence supports the value of Court diversion programs, 
therapeutic jurisprudence and problem-solving approaches.  The latter, in particular, 
should be mainstreamed.  

Role of human rights frameworks 

 Charges or actions against people based on behaviour associated with homelessness, 
such as sleeping, sitting or eating in a public place can be challenged using human 
rights provisions where available.  

 Human rights instruments, where they exist, can be used to pursue the rights of 
homeless people where other avenues may not be sufficient. For instance, the Charter 
of Human Rights and Responsibilities Act 2006 (Vic) has been used in tenancy matters. 
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 There is an argument for an incremental pursuit of positive socioeconomic rights for the 
homeless. This could include not just the right to housing, but international jurisprudence 
also provides examples of arguments in relation to other rights including: the rights 
associated with political participation; freedom of arbitrary interference with privacy, 
family and the home; right to freedom from cruel, inhuman or degrading treatment; 
highest attainable standard of physical and mental health; and the right to education.  

 Improving the human rights framework, including making homelessness or social status 
a ground for discrimination (which occurs in some other jurisdictions) would strengthen 
protections. 

 Constitutional protection, for instance through a Bill of Rights would be another potential 
improvement. 

Carman Parsons is a Client Access Policy Officer at Victoria Legal Aid 

 

 FOREIGN CORRESPONDENT 

Bringing an End to the Bloodshed in Syria 

March 2012 will mark the one year anniversary of the uprising in Syria. In that time over 5000 
civilians have been killed by the Syrian regime of Bashar Al Assad and the UN High 
Commissioner for Human Rights has documented crimes against humanity. In fact, the UN has 
stopped issuing estimates of the number killed given the difficulty in verifying information. Of all 
the uprisings that have swept the Arab region, Syria has been the bloodiest and the most 
prolonged. Thousands of peaceful protesters have been brutally murdered by their own 
government. What has been the response of the international community? 

The Arab League 

2011 was a defining year for the Arab League. Incredibly it called on the UN Security Council to 
engage in a military intervention in Libya. On Syria too it has been outspoken, issuing a number 
of forceful statements and resolutions, the most recent of which called on Assad to stand down 
and sought a UN-Arab peacekeeping force (an unlikely proposition). The Arab League has sent 
in monitors to Syria and generally led the international community’s response to Syria. 
Nevertheless, Arab League action has done little to stop the killing in Syria. 

The Human Rights Council 

The UN Human Rights Council has also been outspoken on Syria. It has now held a number of 
Special Sessions on Syria (and Syria will feature prominently again later this month). It authorized 
a Commission of Inquiry to investigate human rights violations in Syria, led by renowned Brazilian 
jurist Sergio Pinheiro. However, the Syrian regime refused to cooperate with the Commission or 
allow it access to Syria, limiting its efficacy. 

The Security Council 

In the face of crimes against humanity and a serious threat to regional peace and security, the 
Security Council has been shamefully silent. Russia has spearheaded a campaign to ensure that 
silence. Since a mild Presidential Statement in 2011, both Russia and China have vetoed two 
resolutions that sought to support the Arab League initiative and impose targeted sanctions on 
Assad. Russia has deep military, historical and cultural ties to Syria. Remarkably, apparently 70 
per cent of Syrians follow the Russian Orthodox Church. Russia also provides significant military 
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support to Syria and fears a new Islamist regime in Damascus would lessen its influence in the 
region. Moreover, Syria has suffered from the post-Libya blowback, where Russia, China and 
others, such as India, South Africa and Brazil (now off the Council), protested NATO action in 
Libya by refusing to cooperate on Syria. The Security Council’s inaction has only emboldened 
Damascus: since the latest Council resolution was vetoed, the Syrian government has intensified 
its attacks in Homs, committing some of the worst massacres to date.  

The General Assembly and Secretary General 

Faced with a double veto in the Security Council, Arab and Western nations turned to the 
General Assembly which has now overwhelmingly passed two comprehensive resolutions 
condemning the violence in Syria. As the universal body of UN membership, the resolutions 
clearly show that Syria is deeply isolated and its actions are abhorrent to the vast majority of 
nations. The UN Secretary General Ban Ki-Moon has acted admirably on Syria, using his bully 
pulpit early and frequently to urge the Assad regime to stop the violence. Normally the 
embodiment of diplomatic calmness, Ban has been visibly frustrated with Assad’s broken 
promises. 

Regional Dynamics 

Turkey, an influential regional bower broker, has been outspoken in its criticism of Syria and 
sought to impose sanctions early during the crackdown. Qatar and Saudi Arabia have led the 
Arab League effort to stop the violence in Syria. Iran, Algeria and others have remained steadfast 
allies of Syria.  

Conclusion 

So what should be done? Obviously the Syrian government needs to stop killing its own people. 
The inequities of Security Council membership have demonstrated that Russia, and to some 
extent China, can block multilateral coercive action to pressure Assad. The Arab League has 
acted as strongly as it can, although divisions remain within the region.  

Russia must stop supporting the Assad regime. Without Russia blocking international action, 
coercive measures, whether a referral to the International Criminal Court, arms embargo or 
targeted sanctions, could be adopted. In addition to these measures, the withdrawal of Russian 
support would swiftly bring an end to the crackdown in Syria.  

Andrew Hudson is an international human rights lawyer working in New York 

 

 IF I WERE ATTORNEY-GENERAL… 

Upholding freedom of speech, human rights and the rule of law 

By Jennifer Robinson 

If I were the Attorney-General, I would protect Julian Assange, not just because of who he is, but 
because he is an Australian citizen at risk. I would recognise the opportunity – politically and 
more importantly, ethically and legally – to break from the shameful example set by Prime 
Minister Julia Gillard and my predecessor, former Attorney-General Robert McClelland. I would 
take a leaf out of Kevin Rudd’s book in respecting legal principles and equal protection for all 
Australians. Not only because it is the right thing to do, but because my political survival may 
depend upon it. 
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If I were the new Attorney-General, I would want to distance myself as quickly as possible from 
the unprincipled approach that Gillard and McClelland took, where national sovereignty and the 
protection of Australians abroad has been sacrificed to US interests. A real friend of the US will, 
at times, criticise, as all friends must. This kind of unprincipled, slavish approach to leadership, 
characteristic of Gillard’s time in office, is the cause of her current strife. 

If I were the Attorney-General, I would observe that while Gillard bent to US pressure and 
wrongfully accused a fellow Australian citizen of illegal conduct and McClelland pondered 
cancelling Assange’s passport, Rudd, as Foreign Minister, laid the blame with the US and its 
inadequate protection of diplomatic correspondence. Rudd told Gillard and McClelland to back 
off: Julian Assange is entitled to any and all of the support any Australian citizen overseas can 
expect. Party politics aside, Rudd was right. 

If I were the Attorney-General I would recognise that Julian Assange is one of us and deserves 
our protection. He is surely as worthy of our protection as cause celebre Schapelle Corby, for 
whom former Attorney-General, Philip Ruddock, sent senior criminal lawyers to Indonesia on our 
government’s behalf to arrange her legal defence because, to quote one of the lawyers, “the fact 
is, she is an Australian national in trouble overseas, and the consequences are extremely severe, 
so there just wasn't any hesitation”. Assange is surely as worthy of our protection as the “Bali 
boy”, who having admitted to drug possession, received a personal phone call from Prime 
Minister Gillard and the highest level of consular assistance. The difference is, of course, that 
Assange has not received anywhere near that level of consular support. Quite the opposite. 
Despite having spent more than 440 days under house arrest, Assange has not been charged 
with a crime in any country.  

If I were the Attorney-General I would consider how I would feel if it were my son or brother or 
friend in Assange’s position. Would I feel satisfied with our government’s response? I think not.  

If I were Nicola Roxon, the Attorney-General, I would be greatly concerned that Assange, one of 
the most decorated figures in the field of Australian journalism, is facing potential extradition and 
prosecution in the US for his work. Assange has been awarded the Sydney Peace Prize Medal 
and the Walkley for Most Outstanding Contribution to Journalism. Assange was also awarded the 
Sam Adams Award for Integrity, judged by a group of retired US army and intelligence personnel 
(awarded to Assange for revealing the true extent of indiscriminate death and destruction in Iraq 
and Afghanistan). I would recognize, and want to rectify, the damage to Australia’s international 
reputation by our failure to acknowledge – and protect – our most celebrated contributor to 
journalism. If I were the Attorney-General, I would be mindful of the impact that my failure to act 
would have on free speech in Australia and around the world. 

If I were the Attorney-General, I would understand the legality of WikiLeaks’ and Assange’s 
actions. I would acknowledge the correct legal analysis provided by fellow lawyers in Parliament, 
Malcolm Turnbull and Shadow Attorney-General, George Brandis, namely, that the publication of 
classified material of foreign powers – even friendly foreign powers – is not a crime in Australia; 
nor is it a crime in the United States. I would act in accordance with the legal advice of my own 
department: the Australian Federal Police concluded Assange had committed no crime. 

If I were the Attorney-General I would recognise that, together with the Foreign Minister, the 
reality is that Assange is my responsibility and without my full support decisive action cannot be 
taken. I would look to the treatment of WikiLeaks’ alleged source, Bradley Manning, who has 
been kept in inhumane and degrading conditions for more than 18 months pending trial and 
would reflect on the international outrage this has caused.  
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If I were the Attorney-General, I would look to the US treatment of David Hicks - held for years 
without charge - and I would be proud of my role in campaigning to bring him home. (As shadow 
Attorney-General, Roxon urged the Howard government “to take urgent action to protect this 
Australian citizen that they have so far neglected for such a long period of time”.) If I were the 
Attorney-General, I would maintain my principles more so in government than in opposition: if I 
can go in to bat for Hicks, then I can go to bat for Assange. I would be baffled at the negligence of 
our government – and my predecessor McClelland, in refusing to ask even basic questions of the 
US, UK and Swedish authorities about the legal situation Assange finds himself in. I would 
ponder the term “the rule of law”, knowing the treatment Assange will receive in the US – and the 
international condemnation our government will receive for its failure to prevent it.  

If I were the Attorney-General, I would consider the ALP’s position going into the next election. 
Rudd’s stand on WikiLeaks identifies the mood of the electorate. Gillard’s position on Assange 
and WikiLeaks has seen more votes lost to both the Greens and the Coalition. Votes Gillard, 
Roxon – and the ALP – cannot afford to lose. 

Ultimately, if I were the Attorney-General, I would be moved by what is lawful, right and just. But I 
am not the Attorney-General – Nicola Roxon is.  

That’s just what I’d do. 

Jennifer Robinson is a London-based human rights lawyer who advises Julian Assange and 
WikiLeaks.  

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 
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