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 OPINION 

A dystopian nightmare for refugees and their families 
Recent reports concerning the detention of refugees branded security threats by the Australian 
Security Intelligence Organisation read like stories out of a dystopian novel. 

Fifty-one men and women – all found to be refugees under the Refugee Convention, and 
therefore entitled to protection in Australia – have been subject to adverse security assessments 
by ASIO. The men and women have received no information about the criteria used by ASIO to 
conduct the assessment, and no details of the evidence that has been used against them. 

These 51 men and women have not been charged with any offence, and they will not be tried. In 
the absence of any opportunity for merits review – the ASIO Act 1979 expressly precludes non-
citizens from applying for merits review to challenge ASIO's adverse security assessments – 
these individuals, and possibly their children, will be detained indefinitely, with no prospect of 
release.  

The scenario invokes images of Kafka’s The trial, in which Josef K’s lawyer warns of the 
difficulties of presenting a defence when “the proceedings were not only kept secret from the 
general public but from the accused as well”.  

The difference here, of course, is that under current laws these men and women are not even 
afforded a trial. 

Refugees subject to adverse security assessments find themselves caught in a legal black hole. 
Unable to return to their home country for fear of being persecuted and denied the opportunity to 
live freely in Australia, they wait in limbo while the Government seeks agreement of another 
country to take them. As Julian Burnside QC observed in a recent opinion piece that is likely to be 
a “hard sell”. 

It should come as little surprise that this resulting state of limbo has caused extreme anxiety and 
mental suffering. Reports of multiple suicide attempts and the fact that seventy per cent of 
detainees are supplied with anti-depressants, anti-anxiety medication or sleeping pills suggest a 
system, and human lives, in crisis. 

The Howard, Rudd and now Gillard governments have consistently attempted to put asylum 
seekers and refugees beyond the protection of Australian law. Recent decisions of the High Court 
of Australia have struck down government attempts to exclude asylum seekers from procedural 
fairness guarantees and from Australia’s international legal obligations. 

The High Court of Australia will likely have yet another opportunity to thwart the Australian 
Government’s crusade for exceptionalism after documents were lodged with the High Court last 
week challenging the denial of procedural fairness to refugees who have received an adverse 
security assessment.    

At an international level, there is no doubt that the arbitrary detention of refugees, with no 
information, no charge and no opportunity for judicial review, constitutes a breach of procedural 
fairness and a violation of international human rights standards. Article 9 of the International 
Covenant on Civil and Political Rights provides the right to liberty and security of the person, the 
right not to be detained without charge and the right to access a court to challenge the lawfulness 
of detention. Article 7 of the Covenant provides the right not to be subjected to cruel, inhuman or 
degrading treatment.   

 

http://www.smh.com.au/opinion/political-news/refugees-asio-despair-20120515-1yp6d.html�
http://www2.ohchr.org/english/law/ccpr.htm�
http://www2.ohchr.org/english/law/ccpr.htm�
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These rights must be guaranteed not only to Australian citizens, but to all individuals within the 
territory and jurisdiction of Australia.  

Human rights can be limited in the name of certain public policy goals, including national security. 
However, such limitation must be necessary and proportionate. National security is, of course, a 
crucial policy priority. Mechanisms must be in place to assess and, where necessary, contain 
genuine security risks. But national security is also an elastic, self-justifying concept, which 
perhaps explains why it is often invoked without evidence.  

Lord Hoffmann, a senior judge in the UK House of Lords, once noted that, while national security 
risks are serious, the real threat to national life and political values comes from laws that 
arbitrarily deprive human beings of their liberty. Our own feelings of security may in fact be 
diminished by our Government’s willingness to allow for indefinite detention without reason, 
without charge, and with no opportunity for judicial review. 

Critically, where an Australian citizen is subject to an adverse assessment by ASIO they are 
provided with an opportunity to challenge that decision via a merits review procedure. The 
express exclusion of non-citizens from the protection of merits review is difficult to justify.   

A solution has been on the table for some time. Both the Australian Human Rights Commission 
and the Senate Joint Select Committee on Australia’s Immigration Detention Network have 
recommended the extension of current ASIO merits review to refugee security assessments. This 
would provide refugee applicants an opportunity to hear and test the evidence said to warrant 
their continued detention.   

The proposed reform – which strikes a judicious balance between security interests and the 
human rights of the individuals concerned – was accepted at the Australian Labor Party’s 2011 
national conference, with the party resolving to give legislative effect to the recommendations. 

However, to date we have seen no legislative action. Neither the Immigration Minister nor the 
Attorney-General has provided any explanation as to why the Government is yet to implement the 
proposed reforms. The Opposition has characteristically dismissed the reform recommendations 
as “absurd”. 

Meanwhile, 51 men and women are languishing in a state of legal limbo, with three men 
attempting to take their own lives. 

The situation faced by these 51 men and women is both nightmarish and irrational. Unfortunately, 
unlike the story of Josef K, this is no cautionary parable. This is real life, happening in the 
suburbs of Melbourne and Sydney.  

Australians should not stand for it, and it is time for the Government to act. 

This is an extended version of an article that appeared in The Drum on 24 May 2012. 

Jason Pobjoy is an Australian qualified lawyer currently reading for a PhD at the University of 
Cambridge and Katie O’Byrne is an Australian qualified lawyer currently reading for the LLM at 
the University of Cambridge. 
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 NEWS IN BRIEF 

Indefinite detention challenged in High Court 
The legal team that scuttled the Gillard Government’s “Malaysian Solution”  with a successful 
High Court challenge has now set its sights on the indefinite detention of refugees subject to 
adverse ASIO assessments. The case will be argued against a backdrop of growing concern 
about the denial of procedural fairness and natural justice. The outcome will directly impact on 
detainees such as Ranjini, a pregnant Sri Lankan woman detained with her two children, and the 
father of five-year old Sharthi, who has been separated from his son for 14 months. The 
Australian Human Rights Commission has argued that a rethink of the Government’s security 
policy is necessary in order to protect refugee rights.  

Assange loses appeal against extradition  
Julian Assange's lawyers have two weeks to consider their next move after the Wikileaks 
founder's appeal against extradition to Sweden was rejected by the UK's Supreme Court. The 
Australian Government rejects claims that it has not done enough to assist Assange who is an 
Australian citizen.  

Roxon to review ages of convicted people smugglers 
The federal Attorney-General has agreed to review the cases of 24 people-smugglers serving 
sentences in adult jails, due to fears they could be children, with the Australian Human Rights 
Commission also warning that Indonesian crew members convicted of people smuggling may be 
victims of human trafficking. 

Asylum seekers to be offered homestays 
Under the Community Placement Network program, run by the Australian Homestay Network, 
families will be paid a small stipend to provide short-term homestay accommodation to asylum 
seekers moving out of detention on bridging visas. The federal Opposition claimed that families 
would be exposing themselves to danger if they opened their homes to asylum seekers. 

Twenty year anniversary of mandatory detention sees spate of suicide 
attempts 
6 May marked the 20th anniversary of mandatory immigration detention in Australia, coinciding 
with a recent tragic spate of suicide attempts by people subject to indefinite detention. In 2012 the 
number of boat arrivals to Australia has decreased, while the number subject to prolonged 
detention continues to rise. The latest DIAC statistics show that at present there are 463 children 
in detention and 382 adults who have been detained for longer than two years.  

Police brutality to be tested in court 
A test case is underway alleging the Office of Police Integrity violated the rights of an Ethiopian 
teenager by failing to investigate an incident where he was allegedly bashed by police. A 
Victorian lawyer confirmed that Victoria Police has made secret payouts to other migrant youths 

http://www.theage.com.au/opinion/political-news/challenge-to-asio-on-refugees-20120523-1z5p0.html�
http://www.theage.com.au/opinion/editorial/bad-law-leaves-refugees-in-limbo-20120524-1z7t3.html�
http://www.abc.net.au/lateline/content/2012/s3509667.htm�
http://bit.ly/JU47Fn�
http://www.abc.net.au/news/2012-05-02/boy-missing-detained-father/3986150�
http://bit.ly/JfmXpj�
http://bit.ly/JfmXpj�
http://www.abc.net.au/news/2012-05-31/julian-assange-lawyers-consider-application-to-reopen-case/4043286�
http://www.heraldsun.com.au/news/more-news/australian-government-fights-back-over-claims-it-has-not-helped-wikileaks-founder-julian-assange/story-fn7x8me2-1226375325736�
http://www.theaustralian.com.au/national-affairs/nicola-roxon-to-check-on-asylum-crew-ages/story-fn59niix-1226345208422�
http://www.theaustralian.com.au/national-affairs/nicola-roxon-to-check-on-asylum-crew-ages/story-fn59niix-1226345208422�
http://www.theaustralian.com.au/national-affairs/asylum-boat-crew-may-be-victims-of-trafficking/story-fn59niix-1226348213436�
http://au.news.yahoo.com/thewest/a/-/national/13587135/homestay-for-asylum-seekers-sought/�
http://au.news.yahoo.com/thewest/a/-/national/13587135/homestay-for-asylum-seekers-sought/�
http://www.theaustralian.com.au/national-affairs/morrison-warns-of-danger-to-home-stay-hosts/story-fn59niix-1226346266308�
http://www.theaustralian.com.au/national-affairs/morrison-warns-of-danger-to-home-stay-hosts/story-fn59niix-1226346266308�
http://www.onlineopinion.com.au/view.asp?article=13586�
http://bit.ly/KZg5eY�
http://www.theage.com.au/opinion/political-news/boat-people-number-down-but-indefinite-detainees-up-20120521-1z1cy.html�
http://bit.ly/ld8JtD�
http://www.theage.com.au/victoria/opi-failed-to-probe-cruel-assault-20120516-1yr99.html�
http://www.theage.com.au/victoria/opi-failed-to-probe-cruel-assault-20120516-1yr99.html�
http://www.theage.com.au/victoria/police-pay-cash-to-bash-victims-20120503-1y1w4.html#ixzz1vrAjweVI�
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in Melbourne who have accused officers of physical brutality and racism. In other police related 
news, a senior Victoria Police officer has defended the decision to use capsicum spray on a 12 
year old girl, stating that “best practice” was adhered to and in NSW the Police Integrity 
Commission has revealed that it doesn't have resources to independently investigate the recent 
police shooting of two teenagers in Sydney’s Kings Cross. Meanwhile the lethality of Tasers has 
been confirmed and it has been argued that police stop and search powers are ineffective in 
reducing crime and that they disproportionately limit human rights. 

Marriage equality debate continues 
Retired High Court judge Michael Kirby has told a senate inquiry into gay marriage that he 
remains a second-class citizen because he cannot marry his partner. The committee is 
examining a bill from Greens senator Sarah Hanson-Young, one of three before the federal 
parliament which seeks to legalise same-sex marriage. A number of New South Wales 
Government MPs have spoken in favour of gay marriage during a debate on the issue in State 
Parliament, as has US President Barack Obama and US Ambassador to Australia Jeffrey Bleich. 
PM Gillard remains firm in her opposition. 

Victorian Human Rights Commission board member resigns following 
furore over his views on homosexuality 
Prof Kuruvilla George has resigned from the VEOHRC Board following a public statement that 
same-sex marriage recognition would “normalise” homosexuality and increase the spread of 
disease. The statement, made in a submission by Doctors for the Family that argues same-sex 
parenting adversely affects children, has been challenged by some of the children themselves, 
the Australian Medical Association and human rights advocates. Indeed, evidence suggests that 
reducing inequality has benefits extending beyond the individual to the broader society.  

Indigenous leader slams Stronger Futures laws at the UN 
Speaking at the UN Permanent Forum on Indigenous Issues in New York, the Co-Chair of the 
National Congress of Australia's First People, Les Malezer, strongly criticised the proposed 10-
year extension of the Government’s “intervention” in the Northern Territory. Meanwhile, the 
Regional Representative for the United Nations Office of the High Commissioner for Human 
Rights has said the intervention laws must be reviewed to ensure compliance with international 
human rights laws.  

Massacre of civilians sparks diplomatic action 
Foreign Minister Bob Carr has expelled Syrian diplomats from Australia in response to the 
massacre of civilians in Haoula, which he described as “a hideous and brutal crime”. Greens MP 
Adam Bandt, said the Government had done the right thing and the next step was to invoke 
further sanctions against Syria. Minister Carr said he was open to discussions about military 
intervention.  

http://www.abc.net.au/news/2012-05-01/police-use-capsicum-spray-on-12yo-girl/3982526�
http://www.abc.net.au/news/2012-05-01/police-use-capsicum-spray-on-12yo-girl/3982526�
http://bit.ly/Isfs0c�
http://bit.ly/JFM2vJ�
http://bit.ly/IGFvhZ�
http://www.theage.com.au/victoria/search-laws-fail-to-reduce-knife-crime-says-report-20120503-1y1ui.html�
http://www.theage.com.au/national/why-im-treated-like-a-secondclass-citizen-justice-michael-kirby-20120503-1y0o3.html�
http://www.abc.net.au/news/2012-05-24/nsw-government-mps-support-gay-marriage-motion/4031262�
http://www.abc.net.au/news/2012-05-24/nsw-government-mps-support-gay-marriage-motion/4031262�
http://www.theage.com.au/world/evolved-obama-backs-gay-marriage-20120510-1ydsj.html�
http://bit.ly/IG4UZ7�
http://www.smh.com.au/opinion/political-news/i-wont-vote-for-it-pm-stands-firm-on-gay-marriage-20120510-1ye2e.html�
http://bit.ly/KXt154�
http://bit.ly/KXIUsk�
http://www.abc.net.au/news/2012-05-13/doctors-say-heterosexual-marriage-better-for-kids/4008452�
http://www.abc.net.au/unleashed/4010980.html�
http://www.equalitytrust.org.uk/why/evidence/�
http://www.hrlc.org.au/content/topics/indigenous/northern-territory-intervention-law-must-comply-with-australias-human-rights-obligations/�
http://www.hrlc.org.au/content/topics/indigenous/northern-territory-intervention-law-must-comply-with-australias-human-rights-obligations/�
http://www.smh.com.au/opinion/political-news/bob-carr-expels-syrias-man-20120529-1zgwp.html�
http://au.news.yahoo.com/latest/a/-/article/13815534/greens-says-more-syria-sanctions-needed/�
http://au.news.yahoo.com/latest/a/-/article/13815534/greens-says-more-syria-sanctions-needed/�
http://www.smh.com.au/national/carr-open-to-action-on-syria-20120530-1zjei.html�
http://www.smh.com.au/national/carr-open-to-action-on-syria-20120530-1zjei.html�
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INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

Amnesty comments on the state of the world’s human rights  
Amnesty International has released its annual report documenting the state of human rights. The 
state of the world’s human rights, was released this month and consists of five regional overviews 
and a country-by-country survey of 155 individual countries and territories. 

Specific human rights issues documented in the report include restrictions on free speech in at 
least 91 countries as well as cases of people tortured or otherwise ill-treated in at least 101 
countries – in many cases for taking part in demonstrations. It also establishes evidence of a 
number of concerning trends including worsening discrimination in Africa over people’s sexual 
orientation or gender identity, increased xenophobic rhetoric from some European politicians, and 
growing abuses against Indigenous communities in the Americas resulting from the intensifying 
drive to exploit resources. 

The UN Security Council was criticised for appearing “redundant as a guardian of global peace” 
by its failure to intervene in Sri Lanka and the inaction over crimes against humanity in Syria – 
one of Russia’s main customers of arms.   

"There is a clear and compelling case for the situation in Syria to be referred to the International 
Criminal Court for investigation of crimes against humanity. The determination of some UN 
Security Council members to shield Syria at any cost leaves accountability for these crimes 
elusive and is a betrayal of the Syrian people," said Amnesty International’s National Director, 
Claire Mallison.   

Some of the report’s heaviest criticism centred on allegations of torture and unnecessary use of 
excessive force by the Indonesian military, especially in the restive provinces of Papua and 
Maluku. In January 2011 Amnesty International lodged a request seeking access to Papua but is 
still yet to receive a response from the Indonesian Government. At this stage, foreign journalists 
and non-government organisations are effectively banned from entering the province.  

In February 2011, a reported incident in Indonesia documenting brutal human rights violations 
saw three members of the minority Ahmadiyya Muslim sect be stoned to death in a village in 
West Java by a rampaging mob of 1500 people. According to Amnesty, in many of these cases 
the police failed to protect religious and other minority groups from such attacks. 

As Amnesty International moves into its sixth decade as a one of the world’s leading human 
rights bodies, this timely report bears witness not only to the difficulties faced by those living in 
the shadow of human rights violations, but also to those who continue to be inspired to take 
action by the principle of human dignity. 

Further details and a copy of the report can be found online here. 

US State Department annual human rights report highlights violence 
against women, Indigenous disadvantage and prolonged detention of 
asylum seekers as issues in Australia… 
The US State Department has highlighted violence against women and children, Indigenous 
disadvantage and the prolonged detention of asylum seekers as “principal problem areas” in 
Australia in its annual report on the state of human rights around the world.  

http://www.amnesty.org.au/report/comments_2012/28699�
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Launching the report on 24 May 2012, US Secretary of State Hillary Clinton said “respect for 
human rights is not a western construct or a uniquely American ideal; it is the foundation for 
peace and stability everywhere”. 

While noting that “there were no widespread human rights violations” in Australia, the report also 
documents concerns in relation to freedom of the press (specifically citing the Bolt case), delays 
in processing asylum applications, and the underrepresentation of Aboriginal and Torres Strait 
Islander peoples “among the political leadership”. 

The State Department’s Human Rights Country Report on Australia is available online here.  

…while Australia tells Tunisia to enact a Bill of Rights and calls on 
Indonesia to uphold the right to free expression and a fair trial 
Despite being the only developed Western democracy without a national human rights act, 
Australia has called on Tunisia to enact a constitutional Bill of Rights in a statement to the UN 
Human Rights Council. 

Tunisia is one of 14 countries currently being reviewed by the Council under the Universal 
Periodic Review process. In its statements on other states currently under review, Australia also 
recommended that: 

• the United Kingdom should strengthen the mandate and independence of its Children’s 
Commissioner; 

• India should prioritise efforts to ensure that children with disabilities have adequate 
access to education; 

• Brazil should address concerns over conditions and abuse in prisons;  

• Indonesia should “respect and uphold freedom of expression, including political 
expression”, “increase human rights transparency by improving the access of local and 
international media organisations…throughout Indonesia”, “ensure fair and proper legal 
action in relation to those investigated and prosecuted, including impartial trials and 
reasonable sentences, as well as detention standards that meet international norms” 
and “ensure prompt, comprehensive, and effective investigations into credible 
allegations of human rights violations by members of the security forces”; and 

• Morocco should ensure that “all detainees are either charged with recognizable criminal 
offences and tried in accordance with international standards for fair trial, or immediately 
released”. 

Australia’s statements to the UN Human Rights Council are available online at: 
http://www.geneva.mission.gov.au/gene/statements.html.  

http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm?dynamic_load_id=186260#wrapper�
http://www.geneva.mission.gov.au/gene/statements.html�
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 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Legislation to establish National Children’s Commissioner 
Legislation to establish a National Children’s Commissioner within the Australian Human Rights 
Commission has been introduced into Parliament by the Gillard Government. 

Attorney-General Nicola Roxon said the position would result in better outcomes for children. 

“A National Children’s Commissioner has the important task of promoting the rights, wellbeing 
and development of children and young people in Australia. For the first time, Australia’s kids will 
have a voice at the national level looking out for their interests,” Ms Roxon said. 

The Children’s Commissioner will ensure children and young people, particularly the most 
vulnerable, are heard in the development of Commonwealth legislation, policies and programs. 

“Crucially, the Commissioner will consult directly with children and young people to ensure their 
voices are heard and their needs pursued. Establishing a National Children’s Commissioner has 
been a longstanding Labor commitment and that’s why I’m so delighted we are making this a 
reality. Our children are our future and if we do not value them, we cannot ever hope to protect 
them. A National Children’s Commissioner will put their needs front and centre,” Ms Roxon said. 

The Australian Human Rights Commission Amendment (National Children’s Commissioner) Bill 
2012 (Cth) provides for the Children’s Commissioner to take a broad advocacy role to promote 
public awareness of issues affecting children, conduct research and education programs, consult 
directly with children and representative organisations as well as monitor Commonwealth 
legislation, policies and programs that relate to children’s rights, wellbeing and development. 

The Government will call for expressions of interest for the position shortly with the new 
Commissioner expected to take office by the end of 2012. 

Source: Attorney-General’s Office 

(See the Policy and Case work section below for details about the HRLC’s submission on this 
matter.) 

Amnesty: Global failure of human rights leadership extends to Australia  
According to Amnesty International Australia’s National Director, Claire Mallinson, Australia's 
human rights record during 2011 was characterised by the Government’s attempt to repackage 
unsuccessful policies of the past and neglected opportunities. 

Commenting on the release of Amnesty’s 2012 Word Report, The state of the world’s human 
rights, Ms Mallinson said Australia must stop trying to outsource its responsibilities. 

“This short-term approach undermines Australia’s ability to develop a regional solution and the 
repackaging of [asylum seeker] policies is harking back to the grim days of the 'Pacific Solution'. 
Politicians must consider the global circumstances, such as the conflict in Afghanistan, which are 
forcing mass numbers of people to seek asylum from persecution and violence,” said Ms 
Mallinson. 

Another key concern of the report was the proposed Stronger Futures legislation for Australia’s 
Indigenous communities, legislation which Ms Mallinson described as essentially being the 
Intervention under a new name. 
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“The Government continues to violate the rights of Aboriginal Peoples, excluding traditional 
homelands from essential services and implementing a chain of policies that is further 
disenfranchising Aboriginal Peoples in the Northern Territory. 

Indigenous Peoples were found to account for roughly 2.5 per cent of Australia’s population, 
however comprise 26 per cent of the adult prison population; this is reflective of a parliamentary 
committee report on Aboriginal youth and justice demonstrating a jump of 66 per cent in 
Aboriginal imprisonment rates between 2000 and 2009.   

The report emphasises that despite the Australian Government’s “good start” in supporting the 
Aboriginal Peoples to live on their ancestral homelands by committing $221 million in funding, 
there is a strong need to start better allocating funding to reflect living circumstances and fill the 
emerging gap between policy and practice.  

Despite Australia’s effort to comply with international human rights, the report cites the rejection 
of the introduction of a Human Rights Act, the rejection of marriage equality as well as the 
continuation of mandatory migration detention to support its conclusion that Australia has taken a 
conservative measured approach to adopting human rights in full. 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

“Protecting us all”: VEOHRC launches new website on Victorian Charter 
The Victorian Equal Opportunity and Human Rights Commission recently launched a new 
website, Protecting us all, which aims to promote awareness and understanding of the 
importance of human rights and the impact of the Victorian Charter. The website provides easily 
accessible and navigable information about the rights recognised under the Charter, the ways in 
which the Charter operates to promote and protect those rights, and a series of simple case 
studies which highlight practical ways in which the Charter enhances freedom, dignity and 
equality. 

Visit the website at http://www.humanrights.vic.gov.au/.  

http://www.humanrights.vic.gov.au/�
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 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Victorian Court of Appeal considers relationship between freedom of 
expression and misleading and deceptive conduct 
Noone, Director of Consumer Affairs Victoria v Operation Smile (Australia) Inc & Ors [2012] 
VSCA 91 (11 May 2012) 

Summary 

The Court of Appeal has found that operators of a complementary medicine centre specialising in 
treatment of cancer engaged in misleading or deceptive conduct in trade or commerce in making 
representations about the efficacy of their treatments. In so doing, the Court overturned a 
Supreme Court decision. In the decision, the Court considers the relationship between freedom of 
expression, as protected in the Victorian Charter, and misleading and deceptive conduct.    

Facts 

Operation Smile and the other respondents in this case were operators of a clinic providing 
alternative treatments for a number of illnesses including cancer. The clinic made a number of 
claims on its website about the effectiveness of the treatments it offered.  

Following an investigation, the Health Services Commission of Victoria concluded that the 
treatments at the clinic had either no benefit or were unproven, and it expressed concern at the 
costs being incurred by vulnerable cancer patients for “seemingly ridiculous” and undignified 
treatments.  

The Commission referred the matter to Consumer Affairs Victoria, who brought proceedings 
alleging that statements on the website were misleading and deceptive in representing that they 
were effective in treating cancer and had scientific support.  

At first instance in the trial division of the Supreme Court, Justice Pagone held that the 
statements were not misleading or deceptive, essentially because he determined that readers of 
the statements would understand them as expressions of opinion that did not have support from 
conventional medicine.  

At trial, a question arose about the interpretation of section 9(1) of the Fair Trading Act 1999 (Vic) 
– the section that prohibits misleading and deceptive conduct – in light of the protection of 
freedom of expression in the Charter. However, Justice Pagone did not find it necessary to 
answer the question. 

Decision 

The substance of the decision is a lengthy, and at times critical, review by Justice Nettle of 
statements made by the clinic and the trial judge’s findings that they were not misleading or 
deceptive (with Chief Justice Warren and Acting Justice Cavanough concurring).  

The Court of Appeal overturned the findings of the trial judge in relation to every statement, 
essentially on the basis that the statements were assertions of fact rather than opinion, or that if 
opinions they claimed to have a rational basis or support in scientific research, neither of which 
was true.  

Relevantly for Charter watchers, the judgments consider two Charter questions raised by the 
appellant, namely: 
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• whether the interpretation of section 9 of the Fair Trading Act should be affected by the 
Charter, specifically sections 15 (freedom of expression) and 32 (the interpretive 
provision); and 

• whether section 9 of the Act is inconsistent with section 15 of the Charter.  

In considering these questions, the two judgments – a joint judgment of Chief Justice Warren and 
Acting Justice Cavanough and a judgment by Justice Nettle – take different approaches.  

Chief Justice Warren and Acting Justice Cavanough decline to answer the Charter questions, 
other than to reject an argument made in the hearing that the Charter required section 9 to be 
read to include a mental element rather than being a strict liability provision as had previously 
been considered.  

The joint judgment considers that the meaning of section 9 is well settled in relation to its mental 
element, and that section 32 of the Charter does not permit a departure from this settled 
meaning. The judges declined to consider whether there were other possible constructions of 
section 9, taking into account freedom of expression, as they had not been raised in this case 
and were not necessary to decide it.  

The joint judgment also refuses to consider the making of a declaration of inconsistent 
interpretation as no party had asked for it, and the appropriate notices had not been given 
(although the Attorney-General was already intervening in the case under section 34 of the 
Charter). While the joint judgment notes that the judges saw great force in the reasoning of 
Justice Nettle that section 9 is compatible, they declined to express a concluded view on the 
question.  

Justice Nettle considers at length the relationship between freedom of expression and section 9 
of the Fair Trading Act. Justice Nettle first notes the authorities to the effect that similar provisions 
do not infringe the common law or constitutional protections of free speech. He then considers 
whether the Charter right to freedom of expression protects misleading and deceptive conduct in 
trade and commerce and, if this speech is caught, whether the internal limitations clause in 
section 15(3) of the Charter permits a limitation on expression such as that in section 9.  

Section 15(3) of the Charter provides that:  

Special duties and responsibilities are attached to the right of freedom of expression 
and the right may be subject to lawful restrictions reasonably necessary   

(a) to respect the rights and reputation of other persons; or 

(b) for the protection of national security, public order, public health or public morality. 

Justice Nettle considered the United Kingdom, Canadian and United States authorities on the 
nature of permissible limitations on freedom of expression, coming to the conclusion that section 
9 is Charter compatible. Accordingly, there was no need to change the interpretation of the 
section on Charter grounds.  

As part of this analysis, Justice Nettle considered the nature of “rights” of other persons that may 
justify limitations on freedom of expression, including an excursion into obscure jurisprudential 
theory that will interest some people (you know who you are). For the rest of us, it is enough to 
know that these “rights” should not be limited to human rights or legally enforceable rights, but 
may extend to other imperatives or interests of society, such as the protection of consumers from 
misleading and deceptive conduct. 

Finally, without deciding the issue, both judgments give an insight into the approach that the 
judges may take to the vexed question of whether the general limitations provision, section 7(2), 
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has a role in the interpretive task in section 32 of the Charter, following the High Court decision in 
Momcilovic.  

Justice Nettle indicates that in his opinion there is no majority view from the High Court on the 
role of section 7(2), and that therefore the Court of Appeal should deal with the point that it thinks 
is correct. In his view that would mean following the Court of Appeal decision in Momcilovic – that 
section 7(2) has no role – until the High Court determines that this is incorrect.   

By contrast, the joint judgment, while acknowledging that there is no binding authority from the 
High Court on the issue, indicates that it reads the High Court judgments as split 4:3 in favour of 
a role for section 7(2). In their view, this may be enough to permit the Court of Appeal to depart 
from the usual rule of following its own decisions and to not follow its decision in Momcilovic.  

Commentary 
While the Charter points in this case were probably not very controversial, the Court of Appeal 
provides clarity on aspects of freedom of expression, and particularly the nature of permissible 
limitations on expression. Once again the court follows relevant UK authorities, but also seeks to 
align Charter rights cases with Australian common law human rights cases. 

The judgment is probably Justice Nettle’s most extensive on the Charter, and demonstrates the 
thoroughness and rigour of his Honour’s anaylsis.  

The decision also gives some indication that there may be a difference of opinion on the Court of 
Appeal about how to deal with the High Court judgment in Momcilovic as it relates to sections 
7(2) and 32 of the Charter. 

This decision is available online at: http://www.austlii.edu.au/au/cases/vic/VSCA/2012/91.html 

Hugh Mannreitz is a Melbourne-based lawyer. 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Delay in providing psychiatric care amounts to “inhuman treatment” 
M.S. v United Kingdom [2012] ECHR 804 (3 May 2012) 

Summary 

The European Court of Human Rights has found that a delay in securing appropriate psychiatric 
treatment for a man who was detained by police constituted “degrading treatment” in breach of 
article 3 of the European Convention, notwithstanding that the police officers and medical staff 
involved did not intend to debase or humiliate the man. 

Facts 
The applicant was detained by police in the early hours of 6 December 2004, after he was found 
sitting in a car repeatedly sounding the horn. It was immediately apparent that the applicant, who 
was behaving in an agitated manner, was mentally unwell. Soon afterwards, it was also 
discovered that the applicant had seriously injured his aunt. 

The applicant's detention was initially authorised under section 136 of the Mental Health Act 1983 
(UK), which permits police to detain, for up to 72 hours, any person who appears to be suffering 
from a mental disorder. Such detention is authorised for the purposes of enabling medical 
examinations and making arrangements for appropriate treatment and care.  

http://www.austlii.edu.au/au/cases/vic/VSCA/2012/91.html�
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During the first 24 hours, the applicant was assessed by a number of professionals. A psychiatrist 
from the local intensive care unit advised police that the local hospital would not be able to admit 
him. The police then contacted another psychiatric facility, Reaside Clinic, and began making 
arrangements for the applicant's admission to that hospital.  

For a number of reasons, that admission process was delayed and the applicant's condition 
deteriorated. While in detention, the applicant began to exhibit behaviours such as taking his 
clothes off, waving his testicles about, banging himself against the walls and ranting incoherently. 
As the expiry of the 72-hour time limit approached, the police continued to push for the 
applicant's admission to Reaside. However, the doctor at Reaside told police that, due to staffing 
concerns, the applicant could not be admitted in the middle of the night – when the permitted 
period of detention was due to expire – and that he would need to be admitted the following 
morning.  

On the fourth day, the applicant was released from police custody and escorted to Reaside. By 
this stage, it required eight members of the nursing staff to restrain the applicant. After admission, 
the applicant was put into seclusion and provided with medication and he showed sustained 
improvement over the following days. 

Issues 
The applicant claimed that he had been subjected to inhuman and degrading treatment while in 
police custody. The applicant said it should have been obvious to police that he required medical 
treatment and hospitalisation as a matter of urgency. For this reason, he submitted that his 
human rights were breached during the entire period of the detention and not just the last 12–24 
hours. The applicant also described the hospital staff's attitude as "cavalier". He also said that a 
shortfall of nursing beds or nursing staff did not justify his ill-treatment.  

The government said that it regretted the applicant’s situation, but submitted that the treatment 
did not meet the threshold for “torture, inhuman or degrading treatment” under article 3. The 
government also stressed that the police officers had done their best in difficult circumstances 
and certainly had not intended to humiliate or debase the applicant. 

Therefore, the central questions for the Court to decide were: 

• To what extent is intention relevant to an alleged breach of article 3? 

• Did the treatment meet the threshold for “torture, cruel or inhuman treatment or 
punishment”? 

Decision 
Relevance of intent 
The Court said there was "no real inadequacy, let alone neglect, on the part of the police". The 
Court also rejected the suggestion that hospital staff had been "cavalier". Ultimately, there was 
found to be no intention by police or hospital staff to humiliate or debase the applicant.  

However, the Court also said the absence of intent does not rule out a violation of article 3. In 
other words, it is possible to subject a person to cruel, inhuman or degrading treatment without 
intending to do so. 

Threshold for breach of article 3 
Turning to the threshold question, the Court said: 

The assessment of this minimum level of severity is a relative one, depending on all 
the circumstances of the case, such as the duration of its treatment, its physical and 
mental effects and, in some cases, the sex, age and state of health of the victim. 
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In this case, the applicant's mental illness was especially relevant, as it put him in a position of 
particular vulnerability.   

In the circumstances, the Court found that the applicant's detention, when he was in dire need of 
medical care, "diminished excessively his fundamental human dignity" notwithstanding the fact 
that this was not the intention of the police or hospital staff. 

Therefore, the Court concluded that the treatment met the threshold for a breach of article 3. 

Relevance to the Victorian Charter 
The Victorian Charter of Human Rights contains similar protections against torture and cruel, 
inhuman or degrading treatment (section 10) and specifically protects the right to humane and 
dignified treatment of persons who are deprived of their liberty (section 22). 

This case contains a useful discussion about the threshold for cruel, inhuman or degrading 
treatment. It also confirms that a public authority may breach these obligations under the Charter, 
even where there is no intention to treat a person in a humiliating, debasing or undignified way.  

The decision is available online at: http://www.bailii.org/eu/cases/ECHR/2012/804.html 

Emma Purdue is a lawyer at Lander & Rogers. 

Balancing the right to freedom of expression with the right to privacy in 
an industrial dispute 
United Food and Commercial Workers, Local 401 v Alberta (Attorney General), 2012 ABCA 130 
(30 April 2012) 

Summary  

This decision of the Court of Appeal of Alberta considered the scope of the right to freedom of 
expression in the Canadian Charter of Rights and Freedoms. This was considered in the context 
of whether a union had the right to collect and distribute images of people crossing a picket line. 

This appeal was brought by the Attorney General of Alberta who argued that the union's 
collection and use of the images constituted a breach of privacy. 

Facts 

A union, United Food and Commercial Workers, represented workers at the Palace Casino in 
Edmonton. In 2006, collective bargaining broke down and the workers went on strike. During the 
strike, the union videotaped the picket line. It posted signs in the area stating that images of those 
who crossed the picket line might be placed on a website (although this did not actually occur). 

Several people who were recorded crossing the picket line filed complaints with the Information 
and Privacy Commissioner under the Personal Information Protection Act, SA 2003, c P-6.5.  

The Commissioner directed an inquiry, and a privacy adjudicator made an order that under the 
Act the union did not have the right to collect and use the recordings, unless they were used for 
journalistic purposes (in which case the Act would not apply) or for investigations and legal 
proceedings (exemptions under the Act). 

The union applied to the Alberta Court of Queen's Bench for judicial review, arguing that the 
adjudicator's interpretation of the Act violated its constitutional rights to freedom of expression 
under the Canadian Charter. 

Section 2 of the Canadian Charter states that everyone has a right to “freedom of thought, belief, 
opinion and expression, including freedom of the press and other media of communication”. 

http://www.bailii.org/eu/cases/ECHR/2012/804.html�
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Justice Goss of the Queen's Bench found that the adjudicator's interpretation did violate the 
union's constitutional rights and struck down certain sections of the Act. She also quashed the 
offending portions of the adjudicator's order. 

The Attorney-General appealed the decision, arguing that members of the public had a right to 
protect the use of their image and therefore the need for consent, as set out in the Act, was 
justifiable. 

Decision 
The appeal centred on two issues: whether the Act restricted the union's freedom of expression 
and, if so, whether that restriction was demonstrably justified in a free and democratic society. 

The Court of Appeal allowed the appeal only to the extent that it decided the remedy granted by 
the Queen's Bench should be varied. Instead of declaring certain sections of the Act invalid, the 
Court of Appeal made a declaration that the application of the Act to the union's activities was 
unconstitutional. It noted that it is the role of the legislature to reconcile the Act with the Canadian 
Charter. The order quashing the offending portions of the adjudicator's decision was affirmed. 

Was freedom of expression inhibited? 
The Court of Appeal held that the Act did inhibit the union's freedom of expression. It held that the 
various proposed uses of the images (including placing the images in newsletters and leaflets, 
spreading news of the existence of the strike, attempting to dissuade people from entering the 
Casino, using the vice president of the casino's image in a satirical manner and the education of 
union members) are all expressive activities. It held that where freedom of expression is engaged 
it encompasses an ability to collect the information that is to be distributed.  

Justification for restricting freedom of expression 
The Court of Appeal held that the restriction on the union's right to express itself was not justified. 
It noted that the Act does address the “pressing and substantial problem” of protecting 
reasonable expectations of privacy, however, it found that the Act was unnecessarily broad.   

The Court of Appeal noted that the protection of personal information is important, but no more 
important than collective bargaining and the right of the union to communicate its message to the 
public. The Court of Appeal held that the privacy interest being protected in this case was minimal 
as the people being videotaped were in a public place and they had been warned that images 
were being collected. Furthermore, the Court of Appeal found that whilst the general protection of 
privacy is important, it is not found in the Canadian Constitution and therefore cannot be equated 
with constitutional values like freedom of expression. 

Relevance to the Victorian Charter 

This case may provide some guidance to Victorian courts in interpreting the right to freedom of 
expression under section 15 of the Victorian Charter of Human Rights, which is similar to the 
provision in the Canadian Charter. This case indicates that the right to freedom of expression can 
be interpreted quite broadly and may ‘trump’ other human rights, such as the right to personal 
privacy, in certain circumstances.  

The Victorian Charter, in section 7(2), also contains a similar provision to the Canadian Charter 
requiring that human rights only be subject to limitations by laws to the extent these limitations 
can be “demonstrably justified in a free and democratic society”. 

However, it should be noted that the legislative scheme in Australia, and Victoria in particular, 
differs from that considered in this case. An individual's right to privacy is protected in a similar 
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way to that discussed in this case, under the Information Privacy Act 2000 (Vic), the Privacy Act 
1988 (Cth) and section 13 of the Victorian Charter.   

However, the Canadian Charter is enshrined as part of the Canadian Constitution and therefore 
carries more weight than the Victorian Charter, which is simply an Act like any other Victorian 
legislation and may be replaced or amended by Parliament. The balancing of the right to privacy 
and right to freedom of expression under the Victorian Charter is also more challenging as there 
is not a distinction in the legislative priority of the rights. 

Further, under the Victorian Charter, the union (as a private organisation) would not itself be 
entitled to human rights as section 6(1) of the Victorian Charter states that only natural persons, 
and not corporations, have human rights. However, an individual union official would have their 
human rights protected by the Victorian Charter, so could argue an infringement of their right to 
freedom of expression in a similar way to the union. 

The decision is available online at: 
http://canlii.ca/en/ab/abca/doc/2012/2012abca130/2012abca130.html 

Tamsin Webster is a lawyer at Maddocks. 

Can emergency warrantless wiretapping provisions strike an appropriate 
constitutional balance? 
R v Tse [2012] SCC 16 (13 April 2012) 

Summary 
The Supreme Court of Canada has affirmed the importance of the right to privacy, ruling 
unanimously that section 184.4 of the Criminal Code R.S.C 1985, which permits emergency 
wiretapping without a warrant, is unconstitutional. The court weighed the rights entrenched in the 
Canadian Charter of Rights and Freedoms against society's interest in preventing serious harm 
and declared section 184.4 to be constitutionally invalid. The declaration was suspended for a 
period of 12 months to provide Parliament an opportunity to redraft the provision in a way that 
strikes an appropriate constitutional balance. 

Facts 
When the daughter of an alleged kidnapping victim began receiving calls from her father stating 
that he was being held for ransom, the police used section 184.4 to carry out an unauthorised 
interception of these private communications. Approximately 24 hours later, they obtained a 
judicial authorisation for continued interceptions pursuant to section 186 of the Criminal Code. 
Section 184.4 permits a peace officer to intercept certain private communications without prior 
judicial authorisation in circumstances where “the officer believes on reasonable grounds that the 
interception is immediately necessary to prevent an unlawful act that would cause serious harm, 
provided judicial authorisation could not be obtained with reasonable diligence”. 

At trial, Judge Davies found that section 184.4 contravened the right to be free from 
unreasonable search or seizure under section 8 of the Canadian Charter, “due to a total absence 
of the constitutional safeguards”. His Honour also found that it was not a reasonable limit under 
section 1 of the Canadian Charter. The Crown appealed the decision.  

Decision 

The Supreme Court dismissed the appeal and unanimously declared section 184.4 to be 
constitutionally invalid. Justices Moldaver and Karakatsanis provide the Court’s judgment. Their 

http://canlii.ca/en/ab/abca/doc/2012/2012abca130/2012abca130.html�
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Honours considered whether section 184.4 contravenes sections 8 and 1 of the Canadian 
Charter in turn.  

Section 8 of the Canadian Charter 
Section 8 provides that “everyone has the right to be secure against unreasonable search or 
seizure”. The key consideration is whether an appropriate balance has been struck between an 
individual’s right to be secure against unreasonable search or seizure and society’s interest in 
preventing serious harm. To determine whether section 184.4 meets the minimum constitutional 
standards, their Honours undertook a detailed analysis of the language of the provision to 
determine whether it is too vague and overbroad. They observed that section 184.4 is designed 
to ensure unauthorised wiretapping is available in rare and genuine exigent circumstances to 
prevent serious harm. It contains a number of stringent legislative conditions, objective standards 
and strict temporal limitations. Their Honours considered that the provision strikes an appropriate 
constitutional balance. However, in its present form, section 184.4 contains no accountability 
measures. Their Honours noted that an accountability mechanism is necessary to protect the 
important privacy interests at stake. They considered this to be a fatal omission and that the 
provision therefore breached section 8 of the Canadian Charter.  

Section 1 of the Canadian Charter 
Section 1 provides that: 

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms 
set out in it subject only to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society. 

To determine whether section 184.4 constitutes a reasonable limit on the right to privacy, their 
Honours applied the two stage test set out in R v Oakes [1986] 1 SCR 103. 

Does the impugned provision serve a pressing and substantial objective? 
Their Honours found that the objective of preventing serious harm to persons or property in 
exigent circumstances is pressing and substantial, and the objective is rationally connected to the 
power provided under section 184.4, thereby satisfying the first stage in the Oaks test. 

Are the means used to meet the objective proportional to the limit on the right?  
The second stage of the Oaks test requires a proportionality analysis. Their Honours emphasised 
the nature of the provision, which confers the only wiretapping power that does not require either 
consent of one of the parties to the communication or judicial pre-authorisation. It allows for 
extreme measures in extreme circumstances. Accordingly, their Honours considered that it is 
paramount that the provision is administered and overseen properly. They found that, in its 
present form, section 184.4 does not constitute a reasonable limit for the purposes of section 1 of 
the Canadian Charter. The legislative scheme fails to provide any mechanism of oversight for the 
police use of this power. Further, there is no requirement to notify a person whose 
communication is being intercepted. Their Honours considered that an obligation to give notice to 
intercepted parties would enhance the ability of targeted individuals to identify and challenge 
invasions to their privacy and seek meaningful remedies. Parliament's goal of preventing 
reasonably apprehended serious harm could still be achieved by implementing this accountability 
mechanism. They found that a notice provision, along with the possibility of a reporting 
requirement, would adequately meet the fundamental goal of protecting the important privacy 
interests at stake.  
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Relevance to the Victorian Charter 
Section 184.4 is an important provision in Canada. It is an emergency provision that ensures 
public safety and is drawn upon in circumstances of pressing urgency. It compromises Canadian 
Charter rights in urgent circumstances and recognises, that on occasion, the interests of a few 
must yield temporarily to the greater good of society. However, this decision reinforces the 
necessity to strike an appropriate constitutional balance between these competing interests. 
Legislative conditions, standards and limitations, along with mechanisms for oversight, are 
imperative to achieve this required balance. The relevant provisions of the Canadian Charter 
closely mirror provisions of the Victoria Charter of Human Rights and Responsibilities Act 2006 
(Vic). In relation to the right to privacy, section 13 of the Victorian Charter, which is based on 
article 17 of the International Covenant on Civil and Political Rights, articulates the right to privacy 
as follows: “A person has the right…not to have his or her privacy, family, home or 
correspondence unlawfully or arbitrarily interfered with, unless the law allows it.” 

This right encompasses the protection of the right to private communications. All Victorian 
Charter rights may be limited to the extent that the limitation is “demonstrably justified in a free 
and democratic society”, as espoused in section 7(2), taking into consideration all relevant factors 
such as the nature of the right and the importance of the purpose for limiting the right. The right to 
privacy may also be limited to the extent that it allows for interference provided that interference 
is both lawful and not arbitrary. Reasonable interferences with privacy are those “based on 
reasonable and objective criteria and which are proportional to the purpose for which they are 
adopted”. This is the Victorian equivalent to the Canadian requirement that an appropriate 
constitutional balance be struck, ensuring that Charter rights are protected except when rare, 
urgent and necessary circumstances demand otherwise.  

The decision is available at http://canlii.ca/en/ca/scc/doc/2012/2012scc16/2012scc16.html  

Sheree Rubinstein is a Law Graduate at Allens. 

Failure to prevent loss of ownership of property a violation of CEDAW 
Cecilia Kell v Canada, UN Doc CEDAW/C/51/D/19/2008 (26 April 2012) 

Summary 
The UN Committee on the Elimination of Discrimination against Women has found that Canada 
violated the rights of an Aboriginal woman by failing to prevent her eviction or dispossession of a 
house.  

Facts 
In 1990, William Senych applied for housing without the knowledge of his common law partner, 
Cecilia Kell, an Aboriginal woman from the Rae-Edzo community in the Northwest Territories 
(NWT) of Canada. Senych’s application was denied because he was not a member of the Rae-
Edzo community for which the housing was earmarked. 

On the advice of a Tenant Relations officer at the Rae-Edzo Housing Authority, Kell then applied 
for housing, listing Senych as her spouse. In 1991, the NWT Housing Corporation issued an 
Agreement for Purchase and Sale to Kell and Senych as co-owners of the property. Senych 
subjected Kell to domestic violence, including economic abuse, over the subsequent three-year 
period. 

In 1993, following a request from Senych and without Kell’s knowledge, the NWT Housing 
Corporation (on instruction from the Rae-Edzo Housing Authority) removed Kell’s name from the 
Assignment of Lease, the document that certified co-ownership. The removal had the effect of 

http://canlii.ca/en/ca/scc/doc/2012/2012scc16/2012scc16.html�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 19 

 

 

 

 

 

 

 

 

 

 

making Senych the sole owner of the property. Senych was a board member of the Housing 
Authority at the time of his request. 

In 1995, Senych changed the locks and denied Kell access to the property. He subsequently 
sought to evict her while she sought protection in a shelter. 

Kell filed proceedings against Senych in the NWT Supreme Court seeking compensation for 
assault, battery, sexual assault, intimidation, trespass to chattels, loss of use of her home and 
consequential payment of rent and attendant expenses. She also filed a declaration that Senych 
had obtained the property fraudulently, aided and abetted by the NWT Government. Kell was 
assigned a legal aid lawyer, who advised her to comply with the letter of eviction and did not 
challenge the letter’s validity. 

Shortly thereafter, Senych was diagnosed with cancer at which time Kell’s lawyer advised her to 
delay proceedings. Senych later died, following which Kell’s lawyer initiated proceedings against 
his estate, the NWT Housing Corporation and another. A replacement legal aid lawyer added a 
claim for damages for assault and intimidation.   

In 1999, Senych’s estate and the Housing Corporation offered Kell a monetary settlement. During 
negotiations, Kell’s case was twice reassigned to new lawyers. Both insisted that Kell settle. She 
refused, however, as her key concern was regaining the property. Following her refusal, Kell’s 
lawyer ceased acting on her behalf. Kell’s case was only re-assigned to a new lawyer after she 
appealed to the Legal Services Board.  

The Supreme Court dismissed both proceedings for “want of prosecution”. Costs were imposed 
against Kell and subsequent appeals were unsuccessful. In 2004, Kell filed a third action related 
to her interest in and right to the leasehold title and possession of the property. The property had 
then been sold and the Court dismissed the matter. 

Kell subsequently submitted a communication to the Committee on the Elimination of 
Discrimination against Women in which she claimed that Canada had violated articles 1, 2(d), 
2(e), 14(2)(h), 15(1)-15(4), 16(1)(h) of the Convention on the Elimination of All Forms of 
Discrimination against Women. Kell claimed that Canada had allowed its agents – the NWT 
Housing Corporation and the Rae-Edzo Housing Authority – to discriminate against her on the 
grounds of sex, marital status and cultural heritage and had failed to ensure that its agents 
provide equal treatment to female housing applicants. Kell noted, in particular, Canada’s failure to 
prevent and remedy the fraudulent removal of her name from the Assignment of Lease and the 
failure to ensure that its agents afford women and men equal rights in respect of ownership, 
acquisition, management, administration and enjoyment of property. 

Decision 
The Committee found that Canada was responsible for Kell losing ownership of the property, in 
violation of articles 2(d), 2(e), and 16(1)(h) of CEDAW, read with article 1. However, it found that 
Canada had not violated articles 14(2)(h) or 15(4), as there was no evidence Kell had been 
discriminated against as a rural woman or prevented from residing in another property in the 
community. Committee member Schulz dissented. 

Intersectional discrimination (articles 1, 2) 
The Committee found that Kell was a victim of intersectional discrimination based on her status 
as an Aboriginal woman who was also a victim/survivor of domestic violence. The Committee 
based its decision on the removal of Kell from the Assignment of Lease, Kell’s loss of her share in 
the house (which was only possible with action or inaction by the NWT Housing Corporation, an 
agent of the state), and the failure of the Housing Corporation to inform Kell that her property 
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rights had been annulled without her consent. The Committee also based its decision on the 
eviction of Kell while she sought protection in a shelter against domestic violence and the failure 
of Kell’s legal aid lawyers to challenge the validity of the eviction. 

General obligations of states (articles 2(d), 2(e)) 
The Committee concluded that Canada’s failure to refrain from, and provide effective remedies to 
address, discrimination constituted a violation of states’ general obligations in articles 2(d) and 
2(e) of CEDAW. The Committee condemned Canada’s failure to prevent the removal of Kell’s 
name from the Assignment of Lease and the reassignment of Kell’s share to her partner. It also 
condemned Canada’s failure to ensure that its agents declared the new Assignment of Lease, 
which excluded Kell, null and void. The Committee also noted that the alternative 
accommodations Canada’s agents had offered Kell in settlement were for rent and not ownership 
and were smaller in size than the property she had been deprived of. The Committee condemned 
the discriminatory actions of the legal aid lawyers assigned to Kell’s case, noting that they had 
impaired her ability to seek redress and obtain effective remedies. 

Equal rights in respect of property (article 16(1)(h))  
The Committee based its finding of a violation of the right to equality in respect of property on: the 
failure to prevent the eviction of Kell while she was seeking protection in a domestic violence 
shelter; the failure to take Kell’s contribution to the property into account or inform her before it 
removed her name from the Assignment of Lease; and its advice to Kell that Senych’s application 
would be considered if her name was added.   

Recommendations 
The Committee recommended that Canada compensate Kell and provide her with appropriate 
housing. It also recommended recruiting and training more Aboriginal women to provide legal aid 
and reviewing the legal aid system to ensure Aboriginal women who are victims/survivors of 
domestic violence have effective access to justice. 

This decision is available online at: http://www2.ohchr.org/english/law/docs/CEDAW-C-51-D-19-
2008_en.pdf  

Simone Cusack is a Senior Policy/Research Officer at the Australian Human Rights 
Commission.  

The summary was first published on 22 May 2012 at http://opcedaw.wordpress.com/ 

Failure to ensure de facto equality in employment a violation of CEDAW 
RKB v Turkey, UN Doc CEDAW/C/51/D/28/2010 (13 April 2012) 

Summary 

The UN Committee on the Elimination of Discrimination against Women has found that the 
termination of a woman from employment on the basis of her alleged extramarital affair – in 
circumstances where her male co-worker was not terminated – violated the right to equality and 
the prohibition against wrongful gender stereotyping. 

Facts 
RKB’s employer, a hairdressing salon, terminated her contract of employment. It also allegedly 
threatened to spread rumours that RKB had extramarital affairs in order to pressure her to sign a 
document stating that she had received all of her work entitlements and precluding her from suing 
for unfair dismissal. RKB did not sign the document, but claimed that she felt threatened to do so.   

http://www2.ohchr.org/english/law/docs/CEDAW-C-51-D-19-2008_en.pdf�
http://www2.ohchr.org/english/law/docs/CEDAW-C-51-D-19-2008_en.pdf�
http://opcedaw.wordpress.com/�
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RKB filed a claim before the Kocaeli 3rd Labour Court for severance pay and other damages. 
The employer sought to have the matter dismissed, claiming that it fired RKB because she had a 
relationship with a male colleague (Mr DU), displayed this sexual relationship, and behaved 
contrary to its business ethics. 

RKB then added sex/gender discrimination as an additional action, in accordance with article 5 of 
the Labour Act of 2003. She claimed that, despite the contention of her former employer that it 
had dismissed her because of her alleged relationship with Mr DU, it had not also terminated his 
employment and that this difference in treatment was because she was a woman. The two 
actions were consolidated.  

The Court held that RKB had been terminated unlawfully and awarded her severance allowance 
and payments in lieu of notice. However, it held that her former employer had not violated the 
equal treatment principle in the Labour Act. RKB appealed to the Court of Cassation, arguing that 
the Labour Court’s decision violated the principle of equal treatment guaranteed by the Labour 
Act and the Convention on the Elimination of All Forms of Discrimination against Women. The 
appeal was dismissed, without any reference to the claim of discrimination.  

RKB then submitted a communication to the Committee on the Elimination of Discrimination 
against Women in which she claimed that Turkey had violated articles 1, 2(a), 2(c) (state 
obligations), 5(a) (stereotyping), 11(1)(a) and 11(1)(d) (equality in employment) of CEDAW. She 
submitted that the courts had failed to apply the legal guarantee of equal treatment, and protect 
her against discrimination, in practice. She also submitted that they had based their decisions on 
gender stereotypes related to marital affairs, rather than law and fact.  

Decision 
The Committee concluded that Turkey had violated articles 2(a) and 2(c) of CEDAW, read with 
article 1, as well as articles 5(a), 11(1)(a) and 11(1)(d). Committee member Pramila Patten 
issued a concurring opinion.   

General obligations of states parties  
The Committee determined that, although Turkey had introduced legal guarantees of gender 
equality, it had failed to ensure the practical realisation of those guarantees and the effective 
protection of women against discrimination, in violation of articles 2(a) and 2(c) of CEDAW, read 
with article 1.   

In reaching this determination, the Committee condemned the failure of both courts to “give due 
consideration to the clear prima facie indication of infringement of [the] equal treatment obligation 
in the field of employment.” It also condemned the Labour’s Court’s “very narrow interpretation” of 
the equal treatment principle.  

Freedom from wrongful gender stereotyping  
The Committee concluded that the courts’ decisions were based on gender stereotypes that 
condoned extramarital affairs by men by not women, in violation of article 5(a) of CEDAW. It 
explained that the Labour Court had allowed its reasoning to be influenced by stereotypes when it 
failed to challenge and reject the discriminatory evidence submitted by the employer, and 
scrutinised the moral integrity of RKB. and not that of her male colleagues. The Committee 
further explained that the Court of Cassation perpetuated gender stereotypes when it failed to 
address the gender-related aspects of RKB’s complaint. In finding Turkey in violation of article 
5(a), the Committee affirmed that CEDAW requires States Parties to “modify and transform 
gender stereotypes and eliminate wrongful gender stereotyping, a root cause and consequence 
of discrimination.” 
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Right to equality in employment  
The Committee determined that the behaviour of the employer, including the threats it made 
when terminating RKB’s contract, violated the principle of equal treatment. Turkey’s failure to hold 
the employer accountable for that behaviour, the Committee found, violated articles 11(1)(a) and 
11(1)(d) of CEDAW. The Committee clarified that the obligation of employers to refrain from 
discrimination and, concomitantly, states’ obligation to prevent, redress and remedy such 
discrimination, extends beyond the termination of employment to arguments made in unfair 
dismissal cases.  

Although Committee member Patten agreed with the Committee’s findings in relation to article 
11, she did not endorse its reasoning. She explained: 

Article 11 … contains the most comprehensive provision on the right of women to 
work and … defines the core elements of the right to work, which includes the right to 
job security, the right to equal benefits and equality of treatment in the evaluation of 
quality of work. Article 11 requires States parties to take all appropriate measures to 
eliminate discrimination against women in the field of employment in order to ensure, 
on a basis of equality of men and women, the same rights, in particular the right to 
free choice of profession and employment, the right to promotion, job security and all 
benefits and conditions of service. … [T]he author has lost her job despite a finding by 
the court of the unjustified and unlawful termination of her employment. I therefore 
conclude that the State party has failed to guarantee the author’s substantive equality 
at work, that the acts and doings of the employer and his agents has resulted in a 
denial of the author’s right to employment as well as a denial of job security. 

This decision is available online at: http://www2.ohchr.org/english/law/docs/CEDAW-C-51-D-28-
2010_en.pdf  

Simone Cusack is a Senior Policy/Research Officer at the Australian Human Rights Commission  

The summary was first published on 22 May 2012 at http://opcedaw.wordpress.com/ 

Detention of mentally ill asylum seeker violates European Convention 
HA (Nigeria), R (on the application of) v Secretary of State for the Home Department [2012] 
EWHC 979 (Admin) (17 April 2012) 

Summary 
In this decision, the High Court of England and Wales considered the detention of a Nigerian 
asylum seeker who was suffering serious mental health difficulties whilst in detention.  

Justice Singh found that the British Secretary of State for the Home Department had detained the 
claimant knowing that it was likely that this would result in a significant deterioration in his 
condition. This conduct violated article 3 of the European Convention on Human Rights, which 
prohibits torture and inhuman or degrading treatment or punishment. Further, the Secretary's 
authority under UK law to detain the claimant was vitiated by the claimant's mental health 
condition, and thus the Secretary committed the tort of false imprisonment. Justice Singh also 
found that a change to the Home Department's policy, relating to detention of persons with 
serious mental illness, without prior notice or consultation with various bodies breached equality 
duties owed by the Secretary. 

 

 

http://www2.ohchr.org/english/law/docs/CEDAW-C-51-D-28-2010_en.pdf�
http://www2.ohchr.org/english/law/docs/CEDAW-C-51-D-28-2010_en.pdf�
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Facts 
The claimant entered the UK in 2005 and overstayed his visitor's visa. On 20 March 2009, while 
on remand in custody for the possession of cannabis, he applied for asylum. He was 
subsequently sentenced to prison for his offence. On his release on 27 August 2009, he was 
detained until 5 July 2010 in various Immigration Removal Centres (IRCs) (first period of 
detention). From 5 July 2010 until 5 November 2010, the claimant was admitted to hospital. He 
was returned to an IRC from 5 November 2010, where he stayed until he was granted bail on 15 
December 2010 (second period of detention). 
First period of detention 
While in prison, the claimant began experiencing psychiatric problems. Over the next 14 months, 
various staff, including psychiatrists and doctors, from the IRCs and the hospital recorded his 
refusal to eat and resulting weight loss, refusal to speak, drinking and cleaning with toilet water, 
refusal to wash, refusal to change clothing, sleeping on the floor in a toilet area, believing his food 
was poisoned and suffering insomnia. His condition deteriorated over time.   
On 23 October 2009, the Secretary was informed that the claimant had “serious mental health 
problems” and needed “to be transferred to a more suitable establishment”. From 13 November 
2009, various reports questioned whether the claimant was psychotic. 

On 21 January 2010, a form was completed under Rule 35 of the Detention Centre Rules 2001, 
recommending that in light of the claimant's “odd behaviour” he be “sectioned”. Rule 35 required 
special attention from a medical practitioner in circumstances where a detained person's mental 
health appeared to require it, including special arrangements necessary for that person's 
supervision or care. On the same day, a doctor again recommended urgent transfer of the 
claimant to hospital.  

On 1 February 2010, the claimant was informed via letter that detention would be maintained as 
his behaviour indicated that he would “pose a risk of harm to [himself] and others should [he] be 
released”. The letter stated that the claimant would receive all required medical attention and 
support in detention. Medical reports continued to show a deterioration in the claimant's 
condition.  

Transfer to hospital and second period of detention 
On 5 July 2010, the claimant was transferred to hospital to obtain treatment. On 26 October 
2010, he was diagnosed with paranoid schizophrenia. 

The claimant sought confirmation from the Secretary that he would not be transferred back to 
detention before he could seek judicial review of the legality of his past and continuing detention. 
A doctor at the hospital wrote to the United Kingdom Border Agency stating that it was likely that 
the claimant suffered from a severe mental disorder and his mental health would significantly 
deteriorate if transferred back to detention. On 5 November 2010, he was transferred back to 
detention without notice, where he remained until granted bail on 15 December 2010. 

Reformulation of detention policy 
On 26 August 2010, the Secretary reformulated a policy pertaining to Rule 35 so that it stated 
that those suffering from serious mental illness which could not satisfactorily be managed within 
detention should only be considered suitable for detention in very exceptional circumstances.   
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Decision 
Prohibition on torture and inhuman or degrading treatment or punishment 
Article 3 of the Convention sets out a prohibition on torture and inhuman or degrading treatment 
or punishment. Justice Singh, referring to R (D) v Secretary of State for the Home Department 
[2005] 1 MHLR 17, recognised that there may be a breach of article 3 in circumstances where the 
consequences of a person remaining in detention are sufficiently severe. His Honour accepted 
that a breach of article 3 occurs where suffering flows from a naturally occurring illness which is 
exacerbated by conditions of detention for which authorities can be held responsible, as was the 
case here where:  

• the claimant was suffering from a serious mental illness;  

• the Secretary was aware of the urgent need to transfer the claimant for medical 
treatment; and  

• the Secretary was responsible for the decision to detain the claimant.   

Further, as the Secretary had been warned that the likely consequence of returning the claimant 
to detention would be a significant deterioration in his condition, the claimant's return to detention 
after his period in hospital also breached article 3. His Honour observed that to force him to return 
to and stay in IRC detention was “at least degrading treatment and, if it were necessary to say so, 
inhuman treatment, contrary to Article 3”. 

Tort of false imprisonment 
Justice Singh held that the decision of the Secretary to continue the claimant's detention was 
flawed, and therefore ultra vires, from 1 February 2010. By this time the Rule 35 notice, and a 
report from a psychiatrist recommending further assessment of the claimant in a Mental Health 
Unit, were available to the decision-maker who authorised ongoing detention. His Honour 
observed that the tort of false imprisonment was committed where there was no lawful authority 
for detention and that this was the case here, where the power to detain was exercised in a way 
which was vitiated by an error of public law that bore upon and was relevant to the decision to 
detain.   

Relevance to the Victorian Charter 

His Honour's comments in relation to the Secretary's breach of article 3 of the Convention may 
provide interpretive assistance to courts considering section 10 of the Victorian Charter of Human 
Rights and Responsibilities Act 2006 (Vic), which sets out a similar protection from torture and 
cruel, inhuman or degrading treatment. It is also worth noting that the Charter contains a specific 
right pertaining to the treatment of persons deprived of liberty in section 22(1). As such, it is 
arguable that the rights of detainees under the Charter may be even broader than those under 
the Convention.  

This decision is available online at: www.bailii.org/ew/cases/EWHC/Admin/2012/979.html 

Angela Gibbs is a law graduate at Allens. 

Article 2 and the right to life: Reopening coronial inquests 
The Queen (on the application of Medihani) v HM Coroner for Inner South District of Greater 
London [2012] EWHC 1104 

Summary 

The High Court of England and Wales held that the decision of the District Coroner to close down 
an inquest into the death of a teenager was unreasonable and unlawful. This error of law resulted 

http://www.bailii.org/ew/cases/EWHC/Admin/2012/979.html�
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from the Coroner’s failure to consider the obligations of the Metropolitan Police under article 2 of 
the European Convention on Human Rights, which protects the right to life. 

Facts 
In June 2008, the deceased Arsema Dawitt was murdered by Thomas Nugesse, a man seven 
years her senior with whom she shared a relationship. 

From April 2008, Nugesse had begun to exhibit a pattern of jealous and violent behaviour 
towards Dawitt. Specifically, Nugesse had assaulted Dawitt and had made threats to kill her. 

On 30 April 2008, Dawitt and her mother attended the local police station to report their concerns 
about Nugesse. Dawitt’s mother informed the police that Nugesse had told her that he would “sort 
out” her daughter and “kill her”. A report was taken and a list of actions prepared, but very little 
eventuated. 

On 2 June 2008, Nugesse followed Dawitt home from school and into the flats where she lived. 
She was later found stabbed. Nugesse admitted the killing, subsequently attempted suicide and 
suffered serious brain damage. As a result, he was found unfit to plead and an indefinite hospital 
order imposed upon him. 

The Coroner therefore decided against any resumption of an inquest into the death of Arsema 
Dawitt. Mrs Dawitt made a complaint against the Metropolitan Police. A report published in 
November 2009 found that the police had acted appropriately. 

In July 2010 the Coroner explained her decision in relation to the inquest, stating that “while there 
were failures in the way the police dealt with the allegation … there was nothing they knew or 
ought to have known of a real risk to Miss Dawitt’s life”. Arsema Dawitt’s mother challenged this 
decision on the basis that it was unreasonable and unlawful. 

Decision 

Justice Silber found that the Coroner’s conclusion that the information before her did not establish 
an arguable case that the Metropolitan Police had breached its duty to protect the life of Dawitt 
pursuant to article 2 of the Convention was indeed unreasonable. 

Article 2 provides that “everyone’s right to life shall be protected by law. No one shall be deprived 
of his life intentionally”. In Osman v United Kingdom (2000) 39 EHRR 244, the European Court of 
Human Rights expanded this duty to include a positive obligation on States to take “preventative 
operational measures” to protect any individual whose life is at risk from the criminal acts of 
another. The Court in Osman clarified this to mean that this should not “impose an impossible or 
disproportionate burden on the authorities”. 

Adopting Lord Bingham’s test in Van Colle v Chief Constable of the Hertfordshire Police [2009] 1 
AC 225, Justice Silber argued that what had to be established was “a real and immediate risk” to 
Dawitt’s life. This meant ascertaining what the Metropolitan Police “ought to have known” in the 
circumstances. His Honour preferred Lord Bingham’s interpretation of that phrase, namely that 
the question was what the authorities “ought to have appreciated on the information available to 
them”, rather than Lord Phillips’s interpretation, namely what would have been made apparent to 
them had they acquired information upon carrying out their duties with the appropriate due 
diligence.   

Applying these principles, Justice Silber found that the police could and should have made further 
inquiries regarding Nugesse’s conduct towards Dawitt.  His Honour highlighted the age difference 
between the two as being of particular concern. For Justice Silber, the Metropolitan Police could 
have taken measures to avoid Dawitt’s death and so the Coroner was not entitled to conclude 
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against there being sufficient cause to resume the inquest. Accordingly, his Honour ordered a 
new inquest to be held as soon as possible. 

Commentary 
Medihani indicates the degree to which UK courts are willing to uphold Convention rights, even 
where this has the potential to impose high standards upon public authorities. Here, the 
responsibility of the Metropolitan Police was to actively investigate and pursue the Dawitt matter 
and where they fell short in so doing, the resulting inquest should not have been suppressed. 

Section 9 of the Victorian Charter of Human Rights and Responsibilities mirrors article 2 of the 
European Convention. While the right to life has not been afforded extensive judicial treatment, a 
coronial investigation in 2010 (Coronial Investigation of 29 level crossing deaths – Ruling on the 
interpretation of clause 7(1) of schedule 1 of the Coroners Act 2008 (Vic)) observed that where 
the government is responsible for providing appropriate safety measures, the Coroner is obliged 
to conduct an inquest investigating not only the immediate circumstances of any death but also 
“the possibility of systemic failure on the part of the authorities to protect life”. This is a reflection 
of the Osman and Medihani approaches. Nonetheless, the degree to which the individual case 
may impact upon the scope of a public authority’s duty to protect life should be kept in mind. 

The decision is available online at: http://www.bailii.org/ew/cases/EWHC/Admin/2012/1104.html 

Ingrid Weinberg is a Law Graduate in the King & Wood Mallesons Human Rights Law Group. 

Statutory prohibition against political advertising compatible with right to 
freedom of expression 
London Christian Radio & Anor, R (on the application of) v Radio Advertising Clearance Centre & 
Anor [2012] EWHC 1043 (Admin) (20 April 2012) 

Summary 
The England and Wales High Court held that a statutory prohibition against political advertising 
did not infringe the right to freedom of expression under article 10 of the European Convention on 
Human Rights. The Court held that the Radio Advertising Clearance Centre acted lawfully in 
refusing clearance for a proposed radio advertisement that requested information to “inform 
public debate” and “help make a fairer society” as the advertisement was directed towards a 
political end and thus in contravention of the statutory prohibition. 

Facts 

The second claimant, Christian Communications Partnerships Limited, intended to broadcast an 
advertisement on a Christian radio station run by the first claimant, London Christian Radio 
Limited. The claimants were obliged to obtain clearance from the defendant, RACC, to air the 
advertisement. The claimants submitted the following advertisement for clearance on 28 May 
2010: 

We are CCP. Surveys have shown that over 60% of active Christians consider that 
Christians are being increasingly marginalised in the work place. We are concerned 
to get the most accurate data to inform the public debate. We will then use this data 
to help make a fairer society. Please visit [CCP's website] and report your 
experiences. 

RACC refused clearance on the basis that the proposed advertisement contravened sections 319 
and 321 of the Communications Act 2003 (UK), which prohibited any radio advertisement 
“directed towards a political end”.  

https://office.pilch.org.au/exchweb/bin/redir.asp?URL=http://www.bailii.org/ew/cases/EWHC/Admin/2012/1104.html�
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The claimants applied for judicial review of RACC's decision. RACC adopted a position of 
neutrality and was not involved in the proceeding. The Secretary of State for Culture, Olympics, 
Media and Sport was joined as an interested party and opposed the application.  

Decision 

The Court dismissed the application. 

The claimants’ first contention was that the advertisement did not contravene the Act because it 
was not, as a matter of ordinary construction, “directed towards a political end”. The Court 
rejected this argument. In seeking to “inform the public debate” and “help make a fairer society”, 
the information sought by the proposed advertisement would be used to make changes in 
society, and such an activity was directed towards a political end. Furthermore, the Court 
considered that RACC’s decision could not be impugned unless it was “so aberrant that it cannot 
be classed as rational”, which it was not.  

The claimants’ second contention was that the provisions of the Act that prohibited the broadcast 
of the proposed advertisement were inconsistent with the claimants' right to freedom of 
expression under article 10 of the Convention. The Court acknowledged that the right to freedom 
of expression is “very important and well-established”. The main issue in dispute was whether the 
ban on political advertising fell within the exception in article 10.2 of the Convention; specifically, 
whether the ban was “necessary in a democratic society”. 

The Court followed the reasoning of the House of Lords in R (Animal Defenders International) v 
Secretary of State for Culture, Media and Sport [2008] 1 AC 131. In that case, the House of Lords 
declined to grant a declaration that provisions of the Act (banning television advertisements 
placed by political bodies) were incompatible with article 10 rights. The House of Lords was 
concerned that political advertisements may undermine democratic processes, noting that the Act 
aimed to protect the public from “the potential mischief of partial political advertising” and, 
similarly, from well-endowed interests with the “power of the purse”. The impact and immediacy 
of radio and television advertising justified the blanket prohibition. Further, the judgement of 
Parliament on such issues “should not be lightly overridden” as it can be assumed that 
“democratically-elected politicians will be particularly sensitive to the measures necessary to 
safeguard the integrity of our democracy”. For these reasons, the House of Lords held that the 
prohibition against political advertising was “necessary in a democratic society”. 

Here, the Court concluded that it was bound by the decision in the Animal Defenders case and 
held that the ban on political advertising in sections 319 and 321 of the Act was “necessary in a 
democratic society” and, therefore, the claimants’ right to freedom of expression under article 10 
of the Convention was not infringed. The Court noted that the substantial margin of appreciation 
owed to the Secretary of State would have alone justified a conclusion that the claimants’ article 
10 rights had not been infringed. 

Relevance to the Victorian Charter 

Section 15 of the Victorian Charter enshrines the right of freedom of expression. However, the 
wording of section 15 of the Victorian Charter and article 10 of the Convention differ, as does the 
regulation of radio advertisements in the UK and in Australia. Nonetheless, this case may provide 
Victorian courts with general guidance on what may constitute a restriction reasonably necessary 
in a democratic society. 

The intersection between political advertising and freedom of expression remains controversial. 
This issue is likely to be re-examined in the European context when a decision in the Animal 
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Defenders appeal, which was heard on 7 March 2012, is handed down by the Grand Chamber of 
the European Court of Human Rights. 

The decision is available at http://www.bailii.org/ew/cases/EWHC/Admin/2012/1043.html  

Catherine Newton is a Lawyer at Allens. 

Compensation awarded for multiple unlawful strip searches in one day 
Forrest v Attorney-General [2012] NZCA 125 (2 April 2012) 

Summary 
The New Zealand Court of Appeal has awarded $600 in compensation to a prisoner who 
experienced two unlawful strip searches in the same day.  

Facts 

The plaintiff was moved to the highest security block of the Christchurch Prison after threatening 
prison staff. Two days after the plaintiff was transferred to the block, all of the prisoners within the 
block were strip-searched. Later that same day prison authorities attempted to move the plaintiff 
back to the lower security block. During this process the plaintiff was left unaccompanied in an 
area called the “the sally port”, which was a reasonably small room adjacent to an interview room 
into which the plaintiff was then taken.   

In the course of his interview, the plaintiff threatened authorities and had to be restrained. It was 
decided that the plaintiff was to remain in the high security block. Upon arrival back at the highest 
security block, the plaintiff was restrained and strip-searched a second time.  

The plaintiff made a complaint using the internal complaint system. He also made a complaint to 
the Ombudsman. Dissatisfied with the outcome, he then brought an action against the Attorney-
General contending that both strip searches were unlawful and amounted to a breach of section 
21 of the New Zealand Bill of Rights Act 1990 (NZ), which protects against unreasonable search 
or seizure. 

The Court at first instance held that only the first strip search was unlawful and found that no 
compensation was appropriate in the circumstances. On appeal, the Court of Appeal considered: 

• whether the judge erred in finding that the second strip search was lawful; and  

• if the second strip search was unlawful, whether compensation should be awarded. 

Decision 
Was the strip search unlawful? 
Having regard to the facts, the Court of Appeal stated that the strip search would only be lawful 
under the New Zealand Corrections Act if: (a) the officers had reasonable grounds for believing 
that the prisoner had in his possession an unauthorised item; (b) the strip search was for the 
purpose of detecting an unauthorised item; (c) the strip search was necessary in the 
circumstances for the purpose of detecting an unauthorised item; and (d) the prisoner had 
returned from a part of the prison that was not supervised. 

At first instance, the trial judge found that all four of the above requirements were met. The trial 
judge focused on point (d) above, agreeing with the Attorney General’s proposition that the sally 
port was a part of the prison that was not supervised.  

However, in overturning the decision the Court of Appeal considered that the sally port was 
supervised because the sally port was: immediately outside the interview room; located such that 

http://www.bailii.org/ew/cases/EWHC/Admin/2012/1043.html�
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officers were frequently passing through it; covered by a security camera; and in a position where 
officers in an adjacent recreation area could see into it. 

Moreover, the Court of Appeal held that the judge at first instance had erred in failing to 
adequately consider point (c) above, i.e. whether the officers considered the search necessary in 
the circumstances to detect an unauthorised item. The Court of Appeal outlined a number of 
factors that the officers should have taken into account when deciding whether a strip search was 
necessary in the circumstances, namely: 

• whether a scanner or rub-down search was likely to detect the unauthorised item (in 
which case a strip search is less likely to be necessary in the circumstances); 

• where the prisoner had been prior to the search (the prison kitchen was used as an 
example); 

• the history of the particular person (a strip search being more likely if the prisoner has a 
history of secreting unauthorised items in body orifices); and 

• the two fundamental principles guiding the correction system, namely the need for: (a) 
fair treatment of persons under control or supervision; and (b) decisions about those 
persons to be taken in a fair and reasonable way. 

The Court of Appeal stated that on the evidence, “none of the three officers said that they thought 
the plaintiff was carrying an unauthorised item or could point to evidence justifying an inference 
that he might be”, thus failing to meet the lawful requirements for the second strip search. 
Moreover, the Court of Appeal felt that “some of the evidence would suggest that the prison was 
running an informal blanket policy of strip searching every prisoner on his admission [or entry] to 
J Block”, which would have been unlawful.  

Consequently, the Court of Appeal found that the strip search was not lawful on two grounds. 
First, the officers had not considered whether the strip search was necessary in the 
circumstances for the purpose of detecting an unauthorised item, and secondly, the prisoner had 
not returned from a part of the prison that was not supervised. 

Remedy 
The plaintiff did not appeal the trial judge’s decision not to award compensation for the first 
unlawful strip search. However, he sought compensation with respect to the second strip search.  

The Court of Appeal acknowledged that in accordance with the Prisoners’ and Victims’ Claims 
Act 2005 (NZ), compensation can only be awarded in “exceptional cases and used only if, and 
only to the extent that, it is necessary to provide effective redress” (section 3(1)). Before 
compensation may be awarded, the Court must be satisfied that: (a) the plaintiff has made 
reasonable use of all the specified internal and external complaints mechanisms reasonably and 
has not received redress that the Court considers effective; and (b) another remedy or 
combination of other remedies cannot provide redress that the Court considers effective, which 
must be decided after reviewing the mandatory considerations under section 14(2). 

In relation to (a) above, the Court of Appeal held that by appealing to the Ombudsman and 
making a complaint via the internal complaints system, the plaintiff had made reasonable use of 
all of the specified internal and external complaints mechanisms. The Court of Appeal also found 
that the plaintiff had not received an effective redress because “neither investigator turned his 
mind to whether the strip search was lawful” and both appeared to reject the plaintiff’s account on 
the basis that it was not “conclusive” without interviewing prison staff or reviewing other evidence.  

In determining that compensation was the best remedy in the circumstances, the Court of Appeal 
considered the factors required by section 14(2) as follows: 
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• there was nothing the plaintiff could do to mitigate the loss or damage he suffered from 
the unlawful strip search save to complain, which he did, and no one turned their mind to 
whether the strip search was lawful in the first place; 

• the officers did not deliberately set out to breach the plaintiff’s rights or act in bad faith, 
but they do not appear to have considered whether the search was lawful or necessary 
in the circumstances; 

• despite being threatening earlier, the plaintiff did not appear to have done anything at 
the time of the strip search to have rendered it necessary (he was entitled to resist the 
strip search because it was unlawful); 

• the consequences to the plaintiff have not been significant – he suffered short-lived 
indignity that was only witnessed by four officers; an ankle injury sustained during 
resistance was minor and occurred “accidentally”; 

• the liberties protected by the right against unreasonable searches are very important, 
however, against that “there must be an air of reality about life in prison”; 

• there appears “to be a need to deter unlawful strip searches, as the evidence in this 
case suggests other prisoners have been strip searched on occasions where such 
searches may not have been lawful”; and 

• two unlawful strip searches in the same day is a very relevant “other matter” to be 
considered (particular emphasis was placed on this point). 

In light of the above, the Court of Appeal held that this was an exceptional case requiring an 
award of compensation. In quantifying the compensation at $600, they placed emphasis on the 
fact that the period of the strip search was brief, the strip search was only witnessed by the 
officers conducting it, that there were no ongoing consequences to the plaintiff, and that the facts 
were far less serious than the prisoners’ complaints in Taunoa v Attorney-General [2007] NZSC 
70. 

Relevance to the Victorian Charter 

This decision demonstrates the need for prison officers to understand and consider their human 
rights obligations when dealing with prisoners. It indicates that strip searches are to be conducted 
only as a last resort and should be carefully deliberated. 

Unlike section 21 of the New Zealand Bill of Rights Act 1990, there is no specific provision in the 
Victorian Charter that relates to unreasonable search or seizure. Nor is there a provision that 
entitles a person to damages because of a breach of the Charter rights (section 39(3)). On the 
other hand, section 22(1) of the Charter requires that all persons deprived of liberty must be 
treated with humanity and with respect for the inherent dignity of the human person, and the 
Corrections Regulations 2009 (Vic) contain similar strip search provisions to those in the New 
Zealand Corrections Act 2004. Consequently, this decision will provide useful guidance to a 
Victorian court when considering similar issues. 

This decision is available online at: http://www.nzlii.org/nz/cases/NZCA/2012/125.html 

Megan Evetts is a Law Graduate in the King & Wood Mallesons Human Rights Law Group. 

 

 

 

https://office.pilch.org.au/exchweb/bin/redir.asp?URL=http://www.nzlii.org/nz/cases/NZCA/2012/125.html�
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Failure to provide medical treatment and support can constitute a breach 
of human rights 
De Almeida, R (on the application of) v Royal Borough of Kensington and Chelsea [2012] EWHC 
1082 (Admin) (27 April 2012) 

Summary 

The England and Wales High Court decided that the decision of the Royal Borough of Kensington 
and Chelsea to deny a terminally ill Portuguese man care and assistance, and to deport him, was 
a breach of his right to freedom from ill-treatment and his right to respect for his private life 
protected by articles 3 and 8 of the European Convention of Human Rights.   

Facts 
The claimant was a Portuguese national who had contracted HIV and AIDS prior to arriving in 
Britain. He resided in Britain from 1998 to 2001 and from 2008 to the time of the decision, and he 
was entitled to remain in Britain so long as he was working, seeking work or was self sufficient.  

In 2009, the claimant's health seriously deteriorated and he became unable to work. The claimant 
did not have any meaningful relationships with family and friends living in Portugal, but he had 
friends in Britain who were able to assist him with his illness and were his “support network”.   

The following year, the claimant was informed his condition was terminal. Around this time he 
was evicted from his accommodation and applied to the Borough for assessment and assistance 
under the National Assistance Act 1948 (UK). Under the Act, a local authority may make 
arrangements for providing residential accommodation for persons who are “in need of care and 
attention which is not otherwise available to them”.   

Applying the Act, the Borough determined the claimant was ineligible for assistance as he was 
not in need of such care and attention. Even if he was, the Borough concluded that, because the 
claimant was a Portuguese citizen, it was prohibited from providing services under the Act unless 
it was necessary to avoid a breach of human rights. In the Borough's view, it would not be a 
breach of human rights to return the claimant to Portugal. 

The claimant applied for judicial review of this decision.  

Decision 
Essentially, the Court held that the Borough had applied a threshold which was too high when 
deciding that the claimant was not "in need of care and assistance" and that, by denying the 
claimant's request for assistance, and conversely seeking to deport him, the Borough had acted 
in a way which constituted a breach of the claimant's right to freedom from ill-treatment and his 
right to respect for his private life.   

The Court found that the refusal of the Borough to make arrangements for the claimant, whose 
levels of fatigue, weakness, pain and secondary infections fluctuated from day to day as did his 
ability to care for himself, was based on a flawed assessment and the claimant was in fact in 
need of care and assistance which was not otherwise available to him. 

With respect to the claimant's article 3 rights, the Court considered that “[t]he suffering which 
flows from naturally occurring illness, physical or mental, may be covered by article 3, where it is, 
or risks being, exacerbated by treatment.” Subsequently, the real question before the Court was 
whether it would be cruel, inhuman or degrading to force the claimant to die alone in Portugal 
without the benefit of his support network in Britain, and in circumstances where he would be 
unable to access the drugs he was receiving for the treatment of his medical conditions in Britain. 
The Court noted that in this case the claimant was threatened with the loss of accommodation 
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and support, not simply his removal from Britain and it would be “inhuman treatment” to send the 
claimant to an “undignified and distressing end in Portugal, facing delay and difficulty in obtaining 
accommodation and benefits, and parted from his existing support network of friends and 
healthcare professionals”.  

Likewise, the Court concluded that there was a risk of a breach of the claimant's article 8 rights. 
The Court noted that “[i]t is well-established that ‘private life’ under article 8 covers the physical 
and psychological integrity of the person.” It was inevitable that the refusal to provide 
accommodation and support in Britain, thus forcing the claimant to return to Portugal, would 
“interfere” with the claimant's physical and psychological integrity within the meaning of article 8. 
As the claimant's life expectancy was so low the Borough was unable to rely on the argument 
that the financial burden of supporting the claimant was justification for the interference with his 
private life. The savings to be made by deporting the claimant were minimal given the claimant's 
short life expectancy.   

Relevance to the Victorian Charter 

This decision confirms the right to freedom from ill-treatment covers suffering naturally caused by 
physical and psychological illnesses where it will be, or may be, exacerbated by the State's 
actions and, in circumstances involving a potential deportation, it is the effect on the person being 
deported to another country rather than the reason or justification for the move which was 
relevant. As such, in this case, the State was responsible for ensuring the claimant would not 
suffer the indignity and distress of having to be removed to Portugal to die alone. 

In addition, this decision confirms the right to respect for private life covers the physical and 
psychological integrity of a person. While there will be circumstances where the removal of a 
person to another country and the consequent intrusion into a person's private life will be justified 
by, for example, a legitimate aim to minimise expenditure on social services and prioritise scarce 
resources for the benefit of the State's nationals, these aims must be balanced against the 
severe consequences for the person being removed.   

A copy of the decision is available online at: 
http://www.bailii.org/ew/cases/EWHC/Admin/2012/1082.html 

Susanna Kirpichnikov and Ashlea Hawkins are lawyers at Lander & Rodgers. 

http://www.bailii.org/ew/cases/EWHC/Admin/2012/1082.html�
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 HRLC POLICY WORK AND CASE WORK 

Children’s rights: Submission to inquiry into detention of Indonesian 
minors in Australia  
On 25 May 2012, the HRLC made a submission to the Senate Legal and Constitutional Affairs 
Committee inquiry into the detention of Indonesian minors in Australia. 

The HRLC submission examines the human rights implications of the pre-charge detention of 
individuals suspected of people smuggling. It focuses, in particular, on circumstances where the 
detention is authorised by the operation of a Criminal Justice Stay Certificate. 

The HRLC has identified the following concerns in relation to pre-charge detention of suspected 
people smugglers, including children: 

• under the Migration Act 1958 (Cth), the Commonwealth has open-ended powers to 
detain persons suspected of people smuggling offences and, consequently, individuals 
may be arbitrarily detained for prolonged and indefinite periods of time; 

• the Australian Federal Police have given evidence before the Senate Estimates 
Committee that the average time spent in detention prior to charge for alleged crew of 
people smuggling ventures is 161 days; 

• judicial review in these circumstances is restricted and suspects are not guaranteed 
legal assistance or representation for the purposes of challenging the lawfulness of their 
detention; and 

• the detention of children, including in adult immigration facilities, gives rise to particularly 
grave concerns. 

The HLRC considers that, in these circumstances, detention may violate Australia’s international 
legal obligations under the International Covenant on Civil Political Rights and, in the case of 
minors, the Convention on the Rights of the Child. 

National Children’s Commissioner Bill should be prioritised and passed  
On 28 May 2012, the HRLC made a submission to the Senate Legal and Constitutional Affairs 
Committee inquiry into the Australian Human Rights Commission Amendment (National 
Children’s Commissioner) Bill 2012 (Cth). 

The HRLC warmly welcomes the introduction and strongly supports the enactment of the Bill. 

The establishment of a National Children’s Commissioner will help to promote and protect the 
human rights of children and young people, and ensure that the best interests of children are 
taken into account in the development and review of national law and policy. In so doing, it will be 
an important institutional mechanism contributing to the domestic implementation of Australia’s 
international human rights obligations, particularly those arising under the Convention on the 
Rights of the Child. 

An HRLC media release made following the announcement of the proposed Bill is available here. 

 

 

http://www.hrlc.org.au/files/Detention-of-Indonesian-minors-HRLC-submission.pdf�
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=legcon_ctte/indonesian_minors/index.htm�
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=legcon_ctte/indonesian_minors/index.htm�
http://www.hrlc.org.au/files/HRLC-Submission-Inquiry-into-National-Childrens-Commissioner-Bill.pdf�
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=legcon_ctte/national_childrens_commissioner/index.htm�
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=legcon_ctte/national_childrens_commissioner/index.htm�
http://www.hrlc.org.au/content/news/media-releases/new-national-childrens-commissioner-will-promote-and-protect-the-human-rights-of-vulnerable-children-and-young-people-29-apr-2012/�
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Australia’s approach to decisions of the UN Human Rights Committee 
incompatible with international human rights obligations 
The HRLC has said that the Australian Government’s consistent refusal to accept and implement 
decisions of the UN Human Rights Committee is incompatible with Australia’s obligations under 
the ICCPR and its First Optional Protocol, and also undermines the international rule of law.  

In its follow up submission to the Australian Government’s response to the Committee’s decision 
in Nystrom v Australia, in which the Government “respectfully disagreed” with the Committee’s 
views, the HRLC said that: 

The Australian Government’s failure to implement the Committee’s Views constitutes 
an ongoing violation of Mr Nystrom’s rights under articles 12 and 17 of the 
International Covenant on Civil and Political Rights. Further, by refusing to recognise 
the Committee’s authority to determine questions of law under the Covenant, the 
Australian Government is acting incompatibly with its obligations as a party to the 
Optional Protocol. 

HRLC and Human Rights Watch raise concerns that Australia’s 
cooperation with Sri Lanka on people smuggling may lead to human 
rights abuses 
In a joint statement, the HRLC has joined with leading international NGO, Human Rights Watch, 
in calling for Australia to ensure that its cooperation with Sri Lanka on people smuggling does not 
lead, directly or indirectly, to the exposure of people to torture or ill-treatment. The statement said 
that Australia should ensure that human rights concerns and safeguards are paramount in any 
security, intelligence, and migration cooperation with Sri Lanka.  

Australia cooperates closely with Sri Lanka on addressing people-smuggling. The Sri Lankan 
Department of Immigration and Emigration receives Australian aid, and Australia’s last federal 
budget included almost AU$11 million to deploy Australian federal police officers to Sri Lanka and 
other countries to “combat people smuggling.” 

The statement, which was issued ahead of the visit of the Minister for Migration, Chris Bowen, to 
Sri Lanka, also called on Australia to raise concerns with Sri Lankan officials about alleged 
arbitrary arrest and torture of people who were refused asylum and sent back to Sri Lanka.  

Human Rights Watch has documented at least eight cases in which people who had 
unsuccessfully sought asylum in the UK were returned to Sri Lanka and endured serious human 
rights abuses, including torture and rape. Some said they were beaten with batons and burned 
with cigarettes. 

National Human Rights Action Plan update: Expert roundtable on human 
rights indicators  
In 2010 the Australian Government announced the development of a National Human Rights 
Action Plan (NHRAP) as a key initiative of Australia’s Human Rights Framework. The NHRAP 
presents an opportunity to systematically consider Australia’s strengths and address our 
shortcomings in human rights laws and practice. Since the announcement, the Government has 
released a Baseline study following a public consultation process and an exposure draft of a 
NHRAP. A final version of the NHRAP is due to be released shortly. 

http://www.hrlc.org.au/files/HRLC-comments-on-Government-response-Nystrom-v-Australia.pdf�
http://www.hrlc.org.au/content/news/media-releases/government-defies-un-directive-to-return-deported-man-to-australia-25-apr-2012/�
http://www.hrlc.org.au/content/news/media-releases/government-defies-un-directive-to-return-deported-man-to-australia-25-apr-2012/�
http://www.hrlc.org.au/content/topics/refugees-and-asylum-seekers/australia-should-raise-torture-concerns-with-sri-lanka/�
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As part of developing its NHRAP, the Australian Government has committed to establishing a set 
of human rights indicators. The purpose of human rights indicators is to measure the realisation 
of the human rights enshrined in the seven core human rights treaties for affected groups and the 
broader Australian community. The development of a comprehensive suite of human rights 
indicators is a welcome step as it will provide an effective and transparent basis for evaluation 
and reporting, including future appearances by Australia in the Universal Periodic Review 
process, and will generate ongoing review and improvement of Government policy in line with 
human rights standards.  

On 25 May 2012 the Human Rights Law Centre convened an expert roundtable on human rights 
indicators that was generously hosted by DLA Piper in Canberra. The roundtable brought 
together 25 human rights experts and representatives from Government departments and 
agencies to provide advice to the Attorney-General’s Department. The roundtable discussion 
identified principles and parameters to guide the development of human rights indicators and 
examined examples of their application in certain areas. A full report on the roundtable and a 
copy of the briefing paper prepared by the HRLC will be posted to: 
www.humanrightsactionplan.org.au 

 

HRLC MEDIA COVERAGE 
The HRLC has featured in the following media coverage since the last Bulletin: 

• Rachel Ball and Phil Lynch, 'Employers have a role in ending domestic violence', ABC 
The Drum, 28 May 2012 

• Tony Jones, 'Brandis joins Lateline', ABC Lateline, 23 May 2012 

• AAP, 'UN urges more scrutiny of Aboriginal laws', Business Spectator, 22 May 2012 

• Lisa Martin, 'UN urges scrutiny of intervention laws', NineMSN, 22 May 2012 

• Daniel Flitton, 'Sri Lanka calls for Tamils to return', The Age, 17 May 2012 

• Simon Lauder, 'Gay marriage view controversy in Vic', ABC Radio National - The World 
Today, 14 May 2012 

• Drew Sheldrick, 'Psychiatrist should reconsider Board position', Star Observer, 14 May 
2012 

• Peter Martin, 'Council tries to stop cuts to 100,000 sole parents', Sydney Morning 
Herald, 7 May 2012 

• Adam Fletcher, 'Nystrom v Australia: human rights umpire snubbed again', Online 
Opinion, 4 May 2012  

• Greg Dyett, 'Criticism of asylum boat ‘turn back’ plan', SBS Radio News, 4 May 2012  

• Daniel Flitton, 'Smuggling convictions face review', The Age, 3 May 2012  

• Margherita Stancati, 'Australia pressured to address Sri Lanka abuse', Wall Street 
Journal, 2 May 2012  

• Liam Cochrane, 'Rejected asylum seekers abused in Sri Lanka, says rights group', ABC 
Radio Australia, 2 May 2012  

• News Radio, 'Human Rights Watch urges Australia and Sri Lanka to ensure the 
protection of asylum seekers', TLN Radio Network, 1 May 2012  

http://www.humanrightsactionplan.org.au/�
http://www.abc.net.au/unleashed/4037452.html�
http://www.abc.net.au/lateline/content/2012/s3509672.htm�
http://www.businessspectator.com.au/bs.nsf/Article/UN-urges-more-scrutiny-of-Aboriginal-laws-UJBNB?OpenDocument&src=hp8�
http://news.ninemsn.com.au/national/8471639/un-urges-more-scrutiny-of-aboriginal-laws�
http://www.theage.com.au/national/sri-lanka-calls-for-tamils-to-return-20120516-1yrbf.html�
http://www.abc.net.au/worldtoday/content/2012/s3502200.htm�
http://www.starobserver.com.au/news/2012/05/14/psychiatrist-should-reconsider-board-position/77347�
http://www.smh.com.au/opinion/political-news/council-tries-to-stop-cuts-to-100000-sole-parents-20120506-1y76d.html�
http://www.onlineopinion.com.au/view.asp?article=13580�
http://www.sbs.com.au/podcasts/naca/radionews/episode/214041/Criticism-of-asylum-boat-turn-back-plan�
http://www.theage.com.au/opinion/political-news/smuggling-convictions-face-review-20120502-1xzf6.html�
http://blogs.wsj.com/indiarealtime/2012/05/02/australia-pressured-to-address-sri-lanka-abuse/�
http://www.radioaustralia.net.au/international/radio/program/connect-asia/rejected-asylum-seekers-abused-in-sri-lanka-says-rights-group/936920�
http://newsradio.me/latest/human-rights-watch-urges-australia-and-sri-lanka-to-ensure-the-protection-of-asylum-seekers�
http://newsradio.me/latest/human-rights-watch-urges-australia-and-sri-lanka-to-ensure-the-protection-of-asylum-seekers�
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• Tamil Guardian, 'Australia urged to address asylum seeker torture concerns', Tamil 
Guardian, 1 May 2012  

• Andy Park and Cecilia Lindgren, 'Nystrom again in custody, Minister stands firm on 
deportation', SBS World News Australia, 30 April 2012  

 

 SEMINARS & EVENTS 

Human rights fundraising auction 
Friday 15 June, Melbourne 
Although tickets to the Annual Human Rights Dinner are now sold out, you can still participate in 
the fundraising auction by placing a bid on items prior to the event. There are some great items 
on offer, from private dinners with Nicola Roxon, Annabel Crabb, Malcolm Fraser and Michael 
Kirby, to a collection of books signed by Geoffrey Robertson QC, to Merv Hughes’ cricket ‘box’! 
Be sure to visit our auction page to see what is on offer and to lodge an early bid. 

Workshop: Charter of Human Rights and Responsibilities – A guide for 
government employees 
Monday 4 June, Melbourne 
This workshop run by the Victorian Equal Opportunity & Human Rights Commission, will outline 
human rights law and explain how the Charter operates. It will also identify the obligations of state 
and local government employees. 

For further details check the VEOHRC website here. 

Susan Campbell AM Memorial Dinner 
Wednesday 20 June 2012, Melbourne 
Susan Campbell AM (1943-2011) was a pioneer of community legal centres and Clinical Legal 
Education at Monash. Through her work, she inspired a generation of law students to give back 
to their communities. This event will celebrate Susan's professional life and her work with the 
Monash Clinical Legal Education program. 

For more information see: https://community.monash.edu/suecampbell  

Castan Centre Annual Human Rights Law Conference 
Friday 20 July 2012, Melbourne 
Keynote speakers include: Gareth Evans AO QC – The responsibility to protect after Libya; 
Professor Tim Flannery – Global warming and human rights; Sami Ben Gharbia – The Arab 
spring; Susan Ryan AO – Human rights never age; Dr Samantha Thomas – Public health and 
human rights (Obesity); Allan Asher – People just like us; human rights for asylum seekers!; Ron 
Merkel QC – Recent human rights cases in the courts; Dr Kerry Arabena – Recognition of 
Indigenous peoples in the Australian Constitution.  

Click here for further details and registration forms. 

http://www.tamilguardian.com/article.asp?articleid=4731�
http://www.sbs.com.au/news/article/1646481/Nystrom-again-in-custody-Minister-stands-firm-on-d�
http://www.sbs.com.au/news/article/1646481/Nystrom-again-in-custody-Minister-stands-firm-on-d�
http://www.hrlc.org.au/content/auction2012/�
http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&layout=item&id=1267&Itemid=814�
https://community.monash.edu/suecampbell�
http://www.law.monash.edu.au/castancentre/conference/�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 37 

 

 

 

 

 

 

 

 

 

 

2nd World Congress on Adult Guardianship 
Guardianship and the United Nations Disabilities Convention: Australian and International 
Perspectives 

15-16 October 2012, Melbourne 

The congress will provide an opportunity to assess the impact of the Convention in reforming 
Australian and International guardianship laws and practices six years after its adoption by the 
UN General Assembly and four years after ratification by Australia. Click here for further 
information. 

 

 HUMAN RIGHTS JOBS 

Victoria Legal Aid 
The Civil Justice, Access and Equity unit of Victoria Legal aid is seeking a Senior Lawyer to 
provide high quality legal services including duty lawyer services, casework and advice services 
in civil law matters with a focus on anti-discrimination, equality and human rights law.  

International Federation of University Women 
The International Federation of University Women (IFUW) is an international network linking 
women graduates from all cultures, all fields of study, all professions and all generations. They 
are offering a Conchita Poncini Jimenez Human Rights Fellowship, promoting the use of human 
rights instruments and agreements for the advancement of women and girls. 

Public Interest Law Clearing House 
PILCH is an independent, not-for-profit organisation that is committed to furthering the public 
interest and improving access to justice for those who are disadvantaged or marginalised. PILCH 
is seeking a Manager – Legal Information to develop and manage PilchConnect’s legal 
information services, including a comprehensive webportal. PILCH is also seeking an 
Administrator to play a key role in ensuring the effective and efficient administration of  
PilchConnect. 

 

 FOREIGN CORRESPONDENT 

UN Permanent Forum on Indigenous Issues provides opportunity to focus 
on the human rights of Aboriginal and Torres Strait Islander children 
The Secretariat of National Aboriginal and Islander Child Care (SNAICC) participated in the 11th 
session of the United Nations Permanent Forum on Indigenous Issues held in New York from 7 to 
18 May 2012. The Permanent Forum is an advisory body to the UN Economic and Social 
Council, with a mandate to discuss Indigenous human rights and development issues. Sixteen 
members, half appointed by Indigenous peoples and half by states, provide expert advice through 
a series of recommendations based on statements and reports presented by participants at the 

http://agac2012.conorg.com.au/�
http://agac2012.conorg.com.au/�
https://fsr.cvmail.com.au/vla/main.cfm?page=jobSpecific&jobId=39473&rcd=47181&queryString=isprocess%3D�
http://www.ifuw.org/what/fellowships/poncini/�
http://www.pilch.org.au/Assets/Files/PilchConnect%20Manager%20-%20Legal%20Info%20pd.pdf�
http://www.pilch.org.au/Assets/Files/PilchConnect%20Administrator.pdf�
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Forum. Participants include UN agencies and bodies, states, and Indigenous peoples and 
organisations. 

SNAICC’s primary interest in the Permanent Forum was to increase the visibility of issues facing 
Indigenous children and youth, and seek specific recommendations to help promote and protect 
the human rights of Aboriginal and Torres Strait Islander children and youth in Australia. SNAICC 
was also keen to expand our network of advocates for the rights of Indigenous children and youth 
around the world. In 2001, its first year of operation, the Permanent Forum committed to ensure 
Indigenous children and youth remain an ongoing focal point of its work. While the focus has 
varied over the years, the Permanent Forum has made a valuable contribution in providing a 
space for dialogue on critical thematic issues impacting children, as well as providing an 
opportunity to work with relevant UN agencies, including UNICEF, to strengthen their efforts to 
promote the rights of Indigenous children.  

The central theme for discussion this year was the Doctrine of Discovery — the enduring impact 
of colonisation on Indigenous peoples and the right to redress for past conquests. This 
international legal construct was explored through the lens of the United Nations Declaration on 
the Rights of Indigenous Peoples. Participants canvassed diverse ways in which the Doctrine of 
Discovery has been institutionalised in law and policy, and continues to contribute to violations of 
the rights of Indigenous peoples and the cycle of domination, dispossession and impoverishment.  

This Permanent Forum also set aside some time for consideration of a number of other themes 
affecting Indigenous peoples, including violence against women and girls, the rights of 
Indigenous peoples to food and food sovereignty, and implementation of the Declaration.  

The Australian Indigenous Peoples Organization (IPO) network coordinated efforts of the 
Aboriginal and Torres Strait Islander delegation, with Australian delegates making more than 20 
statements to the Permanent Forum on issues across the agenda items. SNAICC took the lead 
on a statement on children and youth, with two recommendations included in the final report. One 
focused on encouragement of state ratification of the Third Optional Protocol to the UN 
Convention on the Rights of the Child, which provides a complaints mechanism for violations of 
the rights of children. The second concerned an invitation to the Chairperson of the Committee on 
the Rights of the Child to attend the Permanent Forum annually to engage in dialogue on how the 
Committee can strengthen its protection and promotion of Indigenous children’s rights. The 
statement led by the National Aboriginal and Torres Strait Islander Legal Services (NATSILS) 
concerning child protection included some critical recommendations that SNAICC also lobbied 
Permanent Members to take up, in particular concerning self-governing Indigenous child 
protection models, human rights-based juvenile justice models and national Indigenous children’s 
commissioners. 

The implementation of the Declaration was one of the most engaging sessions, which included a 
dialogue with James Anaya, the UN Special Rapporteur on the Rights of Indigenous Peoples. 
The continuation of the Northern Territory Emergency Response through the proposed Stronger 
Futures Bills was highly profiled in this section. The IPO made a powerful statement and provided 
a detailed written report, delivered by Shane Duffy, Chief Executive Officer of the NATSILS. The 
statement drew attention to Australia’s ongoing breach of its international human rights 
obligations through these Bills, which reflect a top down, punitive policy approach that erodes 
local governance and disempowers Aboriginal people and communities. Highlighting the absence 
of mechanisms to ensure implementation of the Declaration, the statement called for formation of 
a body of independent Indigenous experts to advise the Government on its implementation. 

A strong statement was also made by Les Malezer, Co-Chair of the National Congress of 
Australia’s First Peoples, who was critical of the government’s failure to subject the Stronger 
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Futures Bills to human rights scrutiny under the new Human Rights (Parliamentary Scrutiny) Act 
2011. Mick Gooda, Australia’s Aboriginal and Torres Strait Islander Social Justice Commissioner, 
further reminded the Australian Government of its commitment to resetting its relationship with 
Indigenous peoples. The Social Justice Commissioner also called for a formal dialogue to 
develop an implementation framework for the Declaration and a response to the 
recommendations of the Special Rapporteur on the Rights of Indigenous Peoples following his 
country visit to Australia in 2009.  

In the Australian Government’s statement to the Permanent Forum, it reinforced its proud support 
for the Declaration which “codifies the human rights that must be afforded to all Indigenous 
peoples”, its commitment to achieve reconciliation, and confirmation “that the Declaration and the 
seven human rights conventions to which Australia is signatory, are reflected in our [the 
Government’s] policy approach.” The Permanent Forum urged states in its final 
recommendations to provide detailed annual reports on implementation of the Declaration, and 
recommended training programs for Government agencies, the judiciary and law enforcement 
officials. SNAICC looks forward to following up on the Australian Government’s position on the 
Declaration and these recommendations.  

A series of side events and caucus meetings (including youth, women’s and global) added some 
focus and depth to discussions beyond the Permanent Forum sessions and provided a great 
opportunity for exchanging ideas and strategies with diverse Indigenous advocates from around 
the world. SNAICC organised an event on strengthening international advocacy for Indigenous 
children. It was also exciting to see the first side event ever at the Permanent Forum on the rights 
of persons with a disability, which was supported by the Australian government and featured the 
new Australian peak body, the First Peoples Disability Network.  

The Permanent Forum concluded by sharing its annual recommendations based on the 2-week 
discussions. It was encouraging to see some important issues taken up in future work of the 
Forum, including a study on the situation of Indigenous persons with a disability, a review of the 
World Bank’s operational policies on Indigenous peoples and the extent to which they respect the 
Declaration (accompanied by an invitation to the World Bank for a half-day dialogue), and the 
incorporation of Indigenous knowledge systems, history and contemporary circumstances in 
education curriculum of states. The Forum also authorised a three day international expert 
meeting on Indigenous youth, Identity, challenges and hope, to take place over the next year. A 
report will be presented to the 12th session of the Permanent Forum in 2012.  

The next session should also provide more scope for focus on issues impacting children with the 
report presented on this three day expert meeting and attention not on a specific theme but on 
follow up of prior recommendations of the Forum on health, education and culture. 

The 2011 Permanent Forum was a fantastic learning opportunity for SNAICC to now work 
towards more attuned and prepared engagement next year. Of most value to us was the space 
that the Permanent Forum offered to reflect on the ways in which SNAICC incorporates the 
Declaration consistently in our work and the potential for specific studies to provide depth on 
issues relevant to our work. Interaction with other non-governmental organisations was also really 
helpful, from Australia and other countries, which we hope will lead to concrete collaboration in 
the next period. (Further information about the Permanent Forum is available online here.) 

Geraldine Atkinson is Deputy Chair of SNAICC. SNAICC is the national peak body representing 
the interests of Aboriginal and Torres Strait Islander children and families, and also currently 
convenes the Indigenous Sub Group of the NGO Group for the Convention on the Rights of the 
Child.  

http://social.un.org/INDEX/INDIGENOUSPEOPLES.ASPX�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 40 

 

 

 

 

 

 

 

 

 

 

 

 

 IF I WERE ATTORNEY-GENERAL… 

Embracing identities, intimacies and intersections in LGBTIQ 
communities 
By Senthorun Raj 

Protecting and promoting human rights remains a political, legal and cultural challenge for all of 
us. While no single reform can claim to be the prefect panacea, if I were the Commonwealth 
Attorney General, my primary focus would be negotiating social justice policy mechanisms that 
recognise the dignity and diversity in our communities.  

Focusing on lesbian, gay, bisexual, transgender, intersex and queer (LGBTIQ) communities in 
particular, this task would begin with the inclusion of disparate identities in the development of 
comprehensive anti-discrimination protection and family recognition.  

My departure point for reform is articles 2 and 7 of the Universal Declaration of Human Rights, 
which guarantees freedom from discrimination and equality before the law. In Australia, the 
absence of comprehensive federal anti-discrimination law in relation to sexual orientation, gender 
identity or intersex must be immediately rectified.  

In drafting anti-discrimination legislation, as legal academic Kimberle Crenshaw notes, identities 
and experiences must not be confined in discrete or singular terms. We only need to reflect on a 
case before the Australian Human Rights Commission on the difficulties gender diverse elders 
face in accessing aged care to see this:  

An older transgender woman with dementia, who had lived most of her life as a 
woman but had never had sex reassignment surgery, was forced by staff of the 
religious aged care facility where she was being cared for, to live as a man. 

Unfortunately, this kind of insensitivity is not unique. It is underscored by a history of invisibility, 
isolation and ignorance in relation to intersections of her dementia (mental health), a failure to 
acknowledge her identification as a woman (gender identity), and her inability to access 
appropriate residential aged care (age).  

The Productivity Commission’s report Caring for older Australians (2011) elaborates that sexual 
and gender minorities often feel coerced into remaining silent about their relationship status or 
gender identity for fear of harassment or vilification in residential aged care.  

In order to extend the reach of anti-discrimination law outside public authorities the broad reliance 
on exemptions and exceptions also needs to be narrowed.  

Due to the complex nature of modern government, social services historically provided for by 
government agencies are often contracted to non-government organisations, which are often 
religious. Faith based exemptions, such as section 56 of the Anti-Discrimination Act 1977 (NSW), 
automatically give religious organisations discretion to deny services to sexual and gender 
minorities including in education, foster care and aged care services. Aside from limiting social 
services to sex, sexuality and gender diverse people, unfettered discretion produces uncertainty 
in the law.  
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Freedom of religion is a democratic right for citizens provided for by article 18 of the Universal 
Declaration. Exemptions, though, must be understood through the lens of public administration in 
a similar way to the Human Rights Act 1998 in the UK. That is, it is necessary to distinguish 
between the public and religious character of the service being provided. Foster care, for 
example, is designed to the benefit children, who are wards of the state, not the church. 
Organisations refusing to accept applications from same-sex couples to foster without assessing 
the merits of their applications are placing their interests above those of displaced children in 
need of loving parents.  

Exemptions that are directly incompatible with the remedial purpose of anti-discrimination law 
must be removed if we are to address the history of inequality, invisibility and exclusion that 
shapes the experiences of many sexual and gender minorities.  

Proscriptions on discrimination alone are insufficient. In addition to legislative proposals for 
marriage equality, I would urge the Federal Government to implement positive measures to 
recognise the diverse relationships and families in LGBTIQ communities.  

Article 26 of the Universal Declaration guarantees the right to family life. In recognising the right 
of same-sex couples to marry, Justice Sachs identified in the South African case of Fourie (2005) 
that international law does not prescribe a static meaning of family. Indeed the term is elastic to 
enable recognition of the plurality of family forms.  

Australia must embrace family diversity by legally recognising same-sex families. In 2006, the 
Australian Bureau of Statistics identified that at least 20 percent of lesbian couples and 10 
percent of gay couples were living with children. Yet, legal security remains elusive for families 
where only one parent is able to be recognised. When it comes to custody, contact, inheritance 
and child support obligations, children forgo legal recognition where laws fail to adequately 
recognise all their parents.  

Recently, Doctors for the Family, a group purporting to represent medical professionals, achieved 
notoriety for claiming that same-sex marriage poses health risks to children. Rather than 
highlighting an empirical basis to their claims, children figure in a matrimonial heterosexual 
imaginary that privileges some abstract “essentiality” or “complementarity” of gendered parenting.  

Emerging social scientific and psychological research over the past decade, however, indicates 
such a narrative is illusory. In 2010 the American Academy of Pediatrics released a 
comprehensive longitudinal study on lesbian parenting mapping the lives of 78 young people 
from prebuscence to adolescence. Rather than evince greater risk behaviours, the study noted 
that compared to children from heterosexual families those from the survey sample did better in 
education and displayed significantly lower social problems, such as breaking rules or displaying 
aggressive behaviour.  

In more general terms, the Australian Psychological Society concludes that empirical research 
indicates that the merits of families are not reducible to their particular structure or form, such as 
the gender or sexual orientation of a parent.  

Continuing in the vein of cooperative federalism, in order to improve the visibility of diverse family 
structures, I would expand the existing National Human Rights Action Plan to ask the states and 
territories to broaden parentage recognition in the areas of adoption, foster care, surrogacy and 
assisted reproductive technology to ensure protection for all families.  

In 2011 Australia joined in the historic chorus of the UN Human Rights Council condemning 
violence and discrimination against people on the basis of their sexual orientation or gender 
identity.  
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While any government can make broad rhetorical claims to improving human rights culture, these 
political gestures are of little significance unless comprehensive, inclusive and appropriately-
legislated protection of rights exists. By doing so, we can seek to protect the complex identities, 
intersections and intimacies in LGBTIQ communities across Australia.  

Senthorun Raj is the Senior Policy Advisor at the NSW Gay and Lesbian Rights Lobby. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 
 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 
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Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  
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