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 OPINION 

Human rights and Australian foreign policy in a tweet 
Kevin Rudd, or @kruddmp to his online followers, likes to tweet. I strongly support his use of 
Twitter – social media is an important new tool in the world of digital diplomacy – but I was struck 
by one message from the Foreign Minister on 4 July. It read ‘4 corners tonight on Sri Lanka 
deeply disturbing. UN Human Rights Council can't simply push this to one side. Action needed. 
KRudd’.   

The program, Sri Lanka’s Killing Fields, was indeed deeply disturbing. It documents serious 
violations of human rights and international humanitarian law against Tamil civilians by Sri 
Lanka’s military, including systemic rape, murder and the targeting of hospitals and health care 
clinics. The allegations are not new, however. The program aired in the UK on 14 June. Both the 
US State Department and Human Rights Watch issued reports on possible war crimes in Sri 
Lanka as far back as 2009.  

What struck me about the Foreign Minister’s tweet was the implication that the UN Human Rights 
Council has failed to act with sufficient resolve or urgency on Sri Lanka. It struck me because, at 
the Council’s last session on 15 June, Australia failed to even identify Sri Lanka as a ‘situation 
requiring the Council’s attention’. Australia did make a strong statement calling for the Council to 
act on Syria, Libya, Iran and Fiji. However, unlike states such as the US, the UK, France, Spain, 
Sweden and Denmark, we were resolutely silent on Sri Lanka. Each of those countries and many 
others, by contrast, called for ‘immediate action’ to ‘ensure accountability’ for ‘grave allegations’ 
of breaches of human rights and international law in Sri Lanka.   

A critical analysis could attribute this silence to Sri Lanka’s cooperation with Australia to prevent 
the flow of asylum seekers. The 2011/12 federal budget included $10.8 million to deploy 
Australian Federal Police liaison officers to Sri Lanka (as well as to Pakistan, Indonesia, Malaysia 
and Thailand) to ‘combat people smuggling’. The Sri Lankan Department of Immigration and 
Emigration is a recipient of Australian aid dollars.   

A more generous analysis, to which I am inclined, attributes the disjunct between Australia’s 
statement in Geneva and the Foreign Minister’s tweet to our lack of a comprehensive strategy on 
human rights and foreign policy. Without such a strategy, Australia’s action on international 
human rights often lacks coherence or clear priorities for action. This was evident again just a few 
weeks ago, when the Foreign Minister, in announcing a new aid and development strategy, said 
‘for the first time, human rights has been formally included within the core development objectives 
of the Australian aid portfolio’. This is a positive development. It will come as some surprise, 
however, to the UN’s Independent Expert on Human Rights and Foreign Debt who, just three 
weeks earlier, was lambasted by Australia for his ‘inaccuracy’ in ‘asserting that AusAID does not 
have an overarching human rights-based approach guiding its policies and programmes’. 

Kevin Rudd is a highly capable, energetic and ambitious Foreign Minister who professes a strong 
commitment to human rights. Australia’s candidacy for a temporary seat on the UN Security 
Council, conceived and actively and appropriately pursued by the Foreign Minister, pitches us as 
a ‘principled advocate of human rights for all’. And so should we be. The realisation of human 
rights should be a primary goal and instrument of Australian foreign policy. As a goal, we should 
commit to promoting human rights and the rule of law as a key foreign policy priority. And as an 
instrument, we should protect human rights to secure related goals such as peace, security and 
sustainable development.  
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If Australia’s human rights rhetoric is to translate into effective outcomes, however, we need to 
develop a more principled and coordinated approach. A comprehensive strategy, similar to those 
developed by the Netherlands and Sweden, could integrate human rights in all areas of 
Australian foreign policy and, like those countries, capitalise on the benefits of doing so. Those 
countries have also appointed permanent Human Rights Ambassadors – a post which does not 
exist in Australia – to ensure an active and consistent approach to human rights at the 
international level.   

With an ever shrinking foreign service, the Foreign Minister should also establish a Human Rights 
Advisory Group, comprising experts from NGOs, academia and human rights bodies, to provide 
external advice on foreign policy and options for addressing human rights problems. Mr Rudd’s 
UK counterpart, Foreign Secretary William Hague, established just such a group in 2010 and 
tweeted only a few weeks ago that ‘the Group’s expertise has already proved valuable in 
informing our human rights policies’. It is imperative, he wrote, for governments to ‘hear from 
experts at forefront of reporting and documenting human rights abuses’.   

Mr Rudd, I look forward to the tweet that reads ‘Just announced comprehensive human rights 
strategy & 100 concrete actions Australia will take to advance human rights around world. 
KRudd’. That would be 140 characters worth far more than 1000 words. 

Phil Lynch is Executive Director of the Human Rights Law Centre. You can follow the HRLC at 
www.twitter.com/rightsagenda  

This piece first appeared on the ABC’s The Drum Opinion. 

 

 NEWS IN BRIEF 

Moves to strip Hicks of book proceeds 
Commonwealth prosecutors want to seize the proceeds of David Hicks’s book sales in a move 
that will test the validity of his conviction by a US military commission. Mr Hicks’ father has 
accused authorities of persecuting his son while human rights lawyers claim there is no basis for 
removing any profits as Mr Hicks has not been convicted of a crime in Australia or under United 
States law.  

ACT seeks views for Charter expansion 
The ACT Government is calling for community participation in its consultation about the possible 
inclusion of economic, social and cultural rights in the ACT’s Human Rights Act. The review offers 
a crucial opportunity for Australians to advance the legal recognition and protection of the rights 
to health, housing and education. 

ADF helps US to obstruct Red Cross access to Abu Ghraib prisoners 
Using freedom of information laws, the Public Interest Advocacy Centre has obtained documents 
that reveal the ADF’s role in assisting the US to obstruct the International Committee of the Red 
Cross from visiting certain detainees at Abu Ghraib prison in Iraq. The documents also detail the 
suspicious death in custody of an Iranian man captured by Australian Special Forces. 

 

http://www.twitter.com/rightsagenda�
http://www.theaustralian.com.au/news/nation/prosecutors-move-on-hicks-royalties/story-e6frg6nf-1226098659064�
http://www.abc.net.au/worldtoday/content/2011/s3274283.htm�
http://news.ninemsn.com.au/national/8275488/labor-urged-on-by-greens-on-hicks-senator�
http://news.ninemsn.com.au/national/8275488/labor-urged-on-by-greens-on-hicks-senator�
http://www.justice.act.gov.au/review/view/13/title/economic-social-and-cultural-rights�
http://www.justice.act.gov.au/review/view/13/title/economic-social-and-cultural-rights�
http://www.piac.asn.au/news/2011/07/full-inquiry-needed-australia%E2%80%99s-military-detention�
http://www.piac.asn.au/news/2011/07/full-inquiry-needed-australia%E2%80%99s-military-detention�
http://www.abc.net.au/am/content/2011/s3259877.htm�
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Government’s Malaysia refugee swap continues to be heavily criticized 
After months of negotiations, the Gillard government has clinched its refugee swap deal with 
Malaysia, but lawyers and activists in Malaysia accuse Australia of being irresponsible in sending 
asylum-seekers to Malaysia. Human Rights Watch has said the Australia/Malaysia deal breaches 
human rights and protection obligations and undermines the rule of law, while the Australian 
Human Rights Commission has also again expressed its concerns about sending people who 
claim asylum in Australia to Malaysia or other third countries. Meanwhile, a High Court bid on 
behalf of a mother and her four-year-old boy who are being held on Christmas Island will 
challenge the federal government’s plan and Australia’s migration laws could be unravelled by a 
landmark legal challenge in Victoria arguing alleged people smugglers are lawfully entitled to 
assist refugees seeking asylum.  

Taser set back 
A cloud has been cast over the use of Taser stun guns by Australian police, after a US federal 
judge found that firing a Taser near the heart could kill by causing irregular heart rhythms. 
Victoria Police said they trained their officers to avoid the chest.  

Phone hacking scandal prompt local privacy upgrade 
Australians are set to win the right to sue for serious breaches of privacy after the government 
decided to act on concerns about the News phone hacking scandal in Britain. 

Charter continues to deliver as review commences 
In a landmark case run by Mental Health Legal Centre, the Victorian Charter has been used to 
promote and protect the human rights, dignity and autonomy of a man with disability after a 
hospital attempted to have an administrator appointed to sell his house against his wishes. 
Meanwhile, the HRCL’s Emily Howie and Rachel Ball presented evidence to the parliamentary 
committee reviewing the charter and Victoria’s peak legal body has called on the state 
government to retain its human rights charter, saying it cuts court time and delivers fairness. 

Calls to end Northern Territory Intervention 
Claiming it has not only failed in its purpose, but in some aspects has made things worse, 24 
leading Australians, including former Premiers and judges have called on the federal government 
to end the intervention in Northern Territory Aboriginal communities. 

Former prisoners struggle after release 
The first national estimate of how former prisoners fare back in society has found release from jail 
to be far more dangerous than popularly assumed, with at least one recently released prisoner 
dying in Australia every day. 

Calls to prosecute Bush for war crimes 
Human Rights Watch has called on foreign governments to prosecute George W Bush and some 
of his senior officials for war crimes if the Obama administration fails to investigate a growing 
body of evidence against the former president over the use of torture. 

http://www.theage.com.au/national/deal-done-on-refugees-20110721-1hqyr.html�
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/179661/Protests-in-Malaysia-over-asylum-swap-deal�
http://www.hrw.org/news/2011/07/26/australia-malaysia-refugee-swap-fails-protection-standards�
http://www.hrw.org/news/2011/07/26/australia-malaysia-refugee-swap-fails-protection-standards�
http://www.humanrights.gov.au/about/media/media_releases/2011/61_11.html�
http://www.humanrights.gov.au/about/media/media_releases/2011/61_11.html�
http://news.smh.com.au/breaking-news-national/high-court-bid-to-reunite-family-20110721-1hq1p.html�
http://www.theage.com.au/national/legal-challenge-may-free-alleged-people-smugglers-20110723-1hubl.html�
http://www.theage.com.au/national/legal-challenge-may-free-alleged-people-smugglers-20110723-1hubl.html�
http://www.theage.com.au/national/us-court-ruling-calls-into-question-the-use-of-tasers-by-police-20110728-1i2bt.html#ixzz1TS0AIrkf�
http://www.theage.com.au/national/us-court-ruling-calls-into-question-the-use-of-tasers-by-police-20110728-1i2bt.html#ixzz1TS0AIrkf�
http://www.smh.com.au/national/push-for-tougher-privacy-laws-20110720-1hp06.html�
http://www.theage.com.au/victoria/psychiatric-patient-wins-back-control-over-home-finances-20110720-1hoxa.html�
http://www.theage.com.au/victoria/psychiatric-patient-wins-back-control-over-home-finances-20110720-1hoxa.html�
http://www.hrlc.org.au/content/topics/victorian-charter-of-human-rights/hrlc-submission-review-victorian-charter/�
http://news.ninemsn.com.au/national/8274574/vic-legal-body-backs-human-rights-charter�
http://news.ninemsn.com.au/national/8274574/vic-legal-body-backs-human-rights-charter�
http://www.smh.com.au/national/state-leaders-call-for-end-to-failing-indigenous-action-20110719-1hn9b.html#ixzz1SnqamoNT�
http://www.smh.com.au/national/state-leaders-call-for-end-to-failing-indigenous-action-20110719-1hn9b.html#ixzz1SnqamoNT�
http://www.smh.com.au/national/state-leaders-call-for-end-to-failing-indigenous-action-20110719-1hn9b.html#ixzz1SnqamoNT�
http://www.theaustralian.com.au/news/nation/prison-release-a-deadly-sentence/story-e6frg6nf-1226096395588�
http://www.theaustralian.com.au/news/nation/prison-release-a-deadly-sentence/story-e6frg6nf-1226096395588�
http://www.guardian.co.uk/world/2011/jul/12/george-w-bush-torture?CMP=twt_fd�
http://www.guardian.co.uk/world/2011/jul/12/george-w-bush-torture?CMP=twt_fd�
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Police shoot another teenager amidst calls for better oversight 
Victorian Police has defended the actions of one of its officers who shot a 17-year-old boy after a 
car chase through a town in the state’s east. Legal rights advocates are concerned the new 
Independent Broad-based Anti-Corruption Commission body will be inadequate to investigate 
police-related deaths and say the police are currently in a hopeless position of conflict when a 
death in custody occurs. This follows serious concerns as to the independence and effectiveness 
of police monitoring, oversight and accountability mechanisms and a new report by Flemington 
and Kensington Community Legal Centre documents alleging Victoria Police of targeting and 
harassing African youth. 

Parliamentary LGBTI friendship group 
Australia’s gay community will have a greater voice in Parliament with the lesbian, gay, bisexual, 
transgender and intersex parliamentary friendship group launched by chief opposition Whip 
Warren Entsch, ALP Left convener Graham Perrett and Greens senator Sarah Hanson-Young. 
Meanwhile, pressure appears to be mounting on the federal government to change its attitude 
towards same-sex marriage as the Greens and a number of lobby groups intensify their 
campaigns for a change to the federal Marriage Act. 

Sukumaran to face firing squad 
One of the ‘Bali Nine’ Myuran Sukumaran has lost his final legal appeal against his death 
sentence for heroin smuggling. 

 

 INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

UK Parliamentary Committee calls for more principled and consistent 
approach to human rights in foreign policy 
A UK parliamentary committee has recommended that the United Kingdom take a more 
principled, persistent and consistent approach to human rights in foreign policy. The House of 
Commons Foreign Affairs Committee, in their report on the Foreign Office’s human rights work, 
welcomes the Government’s commitment to “the promotion of human rights overseas as one of 
its central foreign policy objectives”, but recommends that the UK “take a more robust and 
significantly more consistent position on human rights violations”.  

The report highlights that a human rights-based approach to foreign policy can build diplomatic 
capital and finds that any “downplay of criticism of human rights abuses in countries with which 
the UK has close political and commercial links is damaging to the UK's reputation, and 
undermines the department's overall work in promoting human rights overseas.” It also highlights 
the necessity for domestic and foreign policy coherence, stating that “the UK's own human rights 
practices...affect its international reputation and ability to pursue effectively improvements in 
human rights standards overseas.”  

The report contains a range of recommendations to achieve consistency and coherence, 
including that: 

http://www.theage.com.au/victoria/police-defend-shooting-boy-after-chase-20110724-1hv22.html�
http://www.theage.com.au/victoria/police-defend-shooting-boy-after-chase-20110724-1hv22.html�
http://www.crikey.com.au/2011/07/29/police-investigating-themselves-a-hopeless-position/�
http://www.crikey.com.au/2011/07/29/police-investigating-themselves-a-hopeless-position/�
http://www.theage.com.au/victoria/bias-claims-as-complaints-rise-against-police-20110709-1h7zi.html�
http://www.theage.com.au/victoria/bias-claims-as-complaints-rise-against-police-20110709-1h7zi.html�
http://www.theaustralian.com.au/news/nation/african-youth-cop-targets/story-e6frg6nf-1226088430841�
http://www.theaustralian.com.au/news/nation/african-youth-cop-targets/story-e6frg6nf-1226088430841�
http://www.theage.com.au/national/voice-for-gay-community-20110711-1haoi.html�
http://www.theage.com.au/national/voice-for-gay-community-20110711-1haoi.html�
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/178205/Same-sex-marriage-debate-heats-up-in-Australia�
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/178205/Same-sex-marriage-debate-heats-up-in-Australia�
http://www.theage.com.au/national/bali-nines-sukumaran-loses-final-death-appeal-20110706-1h2uk.html#ixzz1RULouEfJ�
http://www.theage.com.au/national/bali-nines-sukumaran-loses-final-death-appeal-20110706-1h2uk.html#ixzz1RULouEfJ�
http://www.publications.parliament.uk/pa/cm201012/cmselect/cmfaff/964/96402.htm�
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• the Foreign Office document “more clearly the department's key objectives for its human 
rights work in the coming year, along with the rationale for their identification and the 
means by which the department proposes to pursue them”; 

• the UK enhance funding for human rights projects internationally and also strengthen 
human rights training, guidance and support for Foreign Office staff; 

• the Government give higher priority to developing and promoting “standards for human 
rights in business behaviour”, concluding that “this is essential if the UK's efforts to 
promote human rights internationally are not to be undercut by the behaviour 
of...companies”; and 

• human rights and trade be pursued as complementary and not conflicting priorities. 

The Committee also welcomes the establishment of an expert Advisory Group on Human Rights 
to provide the Foreign Secretary with external advice on foreign policy and options for addressing 
human rights problems. 

Phil Lynch is Executive Director of the Human Rights Law Centre.  

Pretoria Statement: Strengthening the UN Human Rights Treaty Body 
System  
A coalition of leading international and domestic NGOs has presented a major paper to the UN 
Office of the High Commissioner for Human Rights on strengthening the UN human rights treaty 
bodies. 

The Pretoria Statement – which was prepared by NGOs including Amnesty International, the 
International Service for Human Rights, the Centre for Human Rights (South Africa), CELS 
(Argentina) and the Human Rights Law Centre – contains over 60 concrete and practical 
recommendations to improve the work of human rights bodies at the international level and the 
fulfilment of human rights on the ground. 

The statement is open for endorsement by other NGOs.  

If your NGO wishes to endorse the Pretoria Statement, please send a notification preferably 
before 15 August 2011 to melhik.bekele@up.ac.za. 

UN Human Rights Committee adopts General Comment on the Right to 
Freedom of Expression 
The UN Human Rights Committee – a body of independent human rights experts – has recently 
adopted a General Comment on the Rights to Freedom of Opinion and Expression.  

General Comment No 34, adopted by the Committee at its 102nd session in July 2011, is an 
authoritative quasi-judicial statement on article 19 of the ICCPR, which protects the rights to 
freedom of opinion and expression. Among other matters, the General Comment deals with: 

• the content, scope and application of the rights to freedom of opinion and expression; 

• reservations to, and limitations and restrictions on, the rights to freedom of opinion and 
expression; 

• responsibilities associated with the rights to freedom of opinion and expression; 

• freedom of expression and the media; 

• the right of access to information; 

 

http://www.hrlc.org.au/files/Pretoria-Statement-on-Strengthening-UN-Human-Rights-Treaty-Bodies.doc�
http://www.amnesty.org/�
http://www.ishr.ch/�
http://www.chr.up.ac.za/�
http://www.cels.org.ar/�
mailto:melhik.bekele@up.ac.za�
http://www2.ohchr.org/english/bodies/hrc/docs/GC34.pdf�
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• freedom of expression and political rights; and 

• freedom of expression and religious beliefs. 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

PIAC sheds light on the ADF’s troubling detention practices in 
Afghanistan and Iraq 
The Public Interest Advocacy Centre (PIAC) has obtained a number of previously classified and 
confidential documents about Australia’s detention practices in the conflicts in Afghanistan and 
Iraq. 

In June 2005, PIAC made an application under freedom of information laws to the Department of 
Defence. PIAC sought access to documents relating to Australian Defence Force operations 
outside Australia since 11 September 2001, involving the apprehension, detention or transfer to 
other military or civil authorities of individuals suspected of being terrorists.  

After many years, and an appeal to the Administrative Appeals Tribunal, PIAC finally gained 
access to the documents. Analysis of these documents gives rise to a number of significant 
concerns.   

Detention of captives: a legal fiction 

The documents reveal that the Australian Government sought to deliberately avoid its 
international legal obligations in relation to detainees caught by the ADF in Afghanistan and Iraq.  

The official Australian Government position was that such captives were entitled to the full 
protection of international law and prisoner of war status under the Geneva Conventions. This 
position was at odds with that of the US Government, which believed that the Geneva 
Conventions did not apply to all captives. This differing position meant that if the ADF transferred 
captives to US custody, Australia would be breaching the Geneva Conventions. 

As Australia did not have its own detention facilities in Iraq and Afghanistan, and to avoid formally 
transferring captives to the US, the Australian Government developed a detainee policy that was 
based on a legal fiction. It involved the practice of always ensuring the presence of a single US 
soldier with ADF troops when captives were taken. On this basis, the ADF assert that it was the 
US, and not Australia, that was legally responsible for the captives.  

This policy defied international law and common sense. The artificiality of the policy was 
especially apparent when a large number of detainees was captured by a similarly large number 
of ADF troops, accompanied by a single US soldier. The policy clearly appeared to be designed 
to avoid Australia’s obligations as a Detaining Power under the Geneva Conventions.   

Australia, the US and UK signed an agreement, the Trilateral Arrangement, for the handling and 
transfer of detainees in Iraq, which sought to abide by the Geneva Conventions. However, the 
ADF never used the Trilateral Arrangement. Instead, the ADF adopted a practice of handing 
detainees over to the US and UK, without regard for how these detainees would be treated. 

This policy and practice had disastrous consequences. The documents reveal that an Iranian 
man, Tanik Mahmud, died in custody. He, along with 65 other men, was captured by 20 
Australian SAS troops, and one US soldier, in Western Iraq on 11 April 2003. The Australian SAS 
held the 66 men for a number of hours before transferring them to the UK for transport to a US-
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run dentition facility in Iraq. There is strong evidence suggesting that Mr Mahmud was fatally 
assaulted by UK RAF troops whilst onboard a UK helicopter.   

When the Iranian Government approached the Australian Government regarding the 
whereabouts of the captured Iranians, the official Australian Government response was that the 
ADF was not the Detaining Power and therefore did not detain the Iranians. 

Mistreatment of detainees in Iraq 

Another significant revelation from the documents is that the Australian Government had prior 
knowledge of illegal detention practices in Iraq, including at Abu Ghraib. An Australian military 
lawyer, Major George O’Kane, advised on US interrogation techniques and concluded they were 
open to abuse and only “substantially complied” with the Geneva Conventions. 

Major O’Kane was also instructed by a senior US military officer to deny the International 
Committee of the Red Cross (ICRC) access to nine people being held in cell block 1A at Abu 
Ghraib. The US refused the ICRC access on the basis that the nine detainees were undergoing 
active interrogation at the time of the visit.  

The Australian Government failed to raise concerns about these US breaches of international law 
at Abu Ghraib with its ally. This suggests some level of complicity on behalf of the 
Australian Government. 

PIAC is calling for a full and independent inquiry into the details surrounding Australia’s 
involvement in the conflicts in Afghanistan and Iraq, in particular the issue of detention and 
detainee treatment.  

To read the documents, and email the Minister for Defence to call for an inquiry into this issue, 
visit PIAC’s website at: http://military.piac.asn.au/ 

Gemma Namey is a Solicitor at the Public Interest Advocacy Centre 

Strengthened focus on human rights in Australia’s aid program but 
human rights-based approach to development rejected 
On 6 July 2011, the Foreign Minister announced a comprehensive new strategy for Australia’s aid 
and development program. The strategy was developed in response to the report of a major 
independent review of the effectiveness and efficiency of Australia’s program. 

Launching the strategy, Minister Rudd outlined that “the fundamental purpose of Australian aid is 
to help people overcome poverty. This also serves Australia's national interests by promoting 
stability and prosperity both in our region and beyond. We focus our effort in areas where 
Australia can make a difference and where our resources can most effectively and efficiently be 
deployed.” 

Responding to this mission statement, the Australian Council for International Development said 
that “The new purpose of the program, focused squarely on helping people overcome poverty, 
brings clarity and focus. It stresses that it is in Australia’s national interest to assist people in the 
developing countries that surround Australia - and beyond.” 

Under the strategy, the Government has developed five strategic goals for the overall aid 
program and defined ten specific development objectives that seek to give effect to these 
strategic goals.  

Regrettably, and contrary to the recommendations of many NGOs (including in the HRLC 
submission), the Independent Review Report did not recommend, and the new strategy does not 
adopt, a human rights-based approach to aid and development. This is despite strong evidence 

http://military.piac.asn.au/�
http://www.ausaid.gov.au/publications/pubout.cfm?ID=5621_9774_1073_3040_2380&Type�
http://www.ausaid.gov.au/publications/pubout.cfm?ID=5621_9774_1073_3040_2380&Type�
http://www.aidreview.gov.au/report/index.html�
http://www.aidreview.gov.au/report/index.html�
http://www.acfid.asn.au/news-media/media-releases/putting-people-first�
http://www.hrlrc.org.au/files/Submission-to-the-Independent-Review-of-Aid-Effectiveness.pdf�
http://www.hrlrc.org.au/files/Submission-to-the-Independent-Review-of-Aid-Effectiveness.pdf�
http://www.ohchr.org/Documents/Publications/FAQen.pdf�
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that a human rights-based approach is empowering and can substantially enhance aid 
effectiveness and efficiency.  

According to the Human Rights Law Centre’s Rachel Ball, “A charity-based approach to aid and 
development issues will only take us so far. In devising, delivering and assessing aid programs, 
the Australian Government must acknowledge systemic inequalities and unjust power relations. It 
is no coincidence that time and time again, the hardest hit by poverty and natural disasters are 
the marginalised and disadvantaged.” 

This disappointment notwithstanding, it is pleasing that the ten development objectives include a 
focus on empowering women, girls and people with disability. According to ACFID CEO, Marc 
Purcell, “Women make up more than 50% of the world’s population. Human development can 
only occur if discrimination and inequality between men and women is addressed front and 
centre. We welcome the prioritisation of gender equality.”  

The ten development objectives also include a commitment to strengthen civil society and to 
“improve security, enhance justice and human rights for poor people”. According to Minister 
Rudd, “human rights, for the first time therefore, has been formally included within the core 
development objectives of the Australian aid portfolio”. Mr Purcell said that ACFID is “very 
pleased that the Government has recognised the importance of civil society in building human 
development and expanding freedoms in communities.” 

Save the date and nominate a human rights champion! 
Nominations are now open for the Australian Human Rights Commission’s Annual Human Rights 
Awards. The Awards, which will be presented at a gala ceremony on 9 December, include in the 
categories of law, community organisations, business, young people and media. The prestigious 
Human Rights Medal is also conferred at the ceremony. To make a nomination and reserve your 
tickets, go to: http://www.humanrights.gov.au/hr_awards/index.html 

Australia’s first age discrimination commissioner appointed 
The Australian Government has appointed the Hon Susan Ryan AO as Australia’s first ever full-
time Age Discrimination Commissioner.  

“In her new position of Age Discrimination Commissioner, Ms Ryan will be a dedicated advocate 
not only older Australians, but also young people who might be affected by age discrimination,” 
Attorney-General Robert McClelland said.  

 “The Gillard Government is delivering on its election commitment by providing $4 million in 
funding over four years to the Australian Human Rights Commission to support the new position 
of Age Discrimination Commissioner,” Mr McClelland said. 

Ms Ryan has significant experience addressing discrimination and advocating for older people as 
well as practical work implementing anti-discrimination policy. While serving in the Senate, Ms 
Ryan was critical to the development of the Sex Discrimination Act 1984 and legislation 
surrounding equal opportunity. More recently, she has served as Chair of the Australian Human 
Rights Group and played a crucial leadership role in the campaign for a national Human Rights 
Act. 

Earlier in the year Ms Ryan wrote a guest blog for the HRLC’s National Human Rights Action plan 
website. 

http://www.humanrights.gov.au/hr_awards/index.html�
http://www.humanrightsactionplan.org.au/_webapp_1244851/Progress_does_not_need_to_wait_on_constitutional_change�
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Aboriginal and Torres Strait Islander delegation attends the UN Expert 
Mechanism on the Rights of Indigenous Peoples in Geneva 
Aboriginal and Torres Strait Islander delegates and representatives from a network of Indigenous 
Peoples Organisations in Australia (IPO) attended the fourth session of the UN Expert 
Mechanism on the Rights of Indigenous Peoples (EMRIP) in Geneva from 11 to 15 July 2011. 
The EMRIP was established by the Human Rights Council, the UN’s main human rights body, in 
2007 under Resolution 6/36 as a subsidiary body of the Council. IPO representatives have been 
attending EMRIP to contribute to global understanding and awareness about human rights issues 
affecting Indigenous peoples since its creation in 2007. 
EMRIP’s agenda this session included issues such as the right to education, the right to 
participate in decision-making, the UN Declaration on the Rights of Indigenous Peoples 
(Declaration) and proposals to be submitted to the Human Rights Council. The IPO linked issues 
on the EMRIP agenda to situations in Australia and made a series of recommendations that 
would improve human rights in Australia and also internationally. The statements and 
recommendations on the right to education and the right to participate in decision-making are 
summarised below. Further information about the additional agenda items is available on the 
Indigenous Human Rights Network of Australia (IHRNA). 

Right to education 

The IPO suggested the Close the Gap policy was a positive step to improve the education of 
Aboriginal and Torres Strait Islander peoples but requires greater attention to and incorporation of 
human rights as set out in the Declaration. In particular, the right to self-determination, the 
importance of culture, education, and participation in decision-making contained in articles 3, 11, 
13, 14 and 18. Aboriginal and Torres Strait Islander peoples are not being adequately involved in 
the creation and implementation of government initiatives aimed at improving education. There 
remains a lack of genuine partnership between communities and governments about education 
and human rights generally. Lack of autonomy over education and a critical neglect of culture in 
the education system were demonstrated in the limits on bilingual education in the Northern 
Territory. 

Attempts at consultation with Aboriginal and Torres Strait Islander peoples have been fraught 
with lack of proper engagement. There is no overarching framework to include Aboriginal and 
Torres Strait Islander perspectives in education, including histories and culture. Access to 
education remains an ongoing issue for Aboriginal and Torres Strait Islander students, with 
disadvantage and disengagement hindering efforts to address the situation. The IPO 
recommended EMRIP advise the Council to urge States to:  

1. develop engagement strategies to improve outcomes for Aboriginal and Torres Strait 
Islander peoples in line with the Declaration; 

2. support and adequately resource independent Aboriginal and Torres Strait Islander 
advisory mechanisms; and 

3. confirm and commit to implement improvements to education of Aboriginal and Torres 
Strait Islander peoples. 

Right to participate in decision-making 

The IPO welcomed and congratulated the EMRIP study on best practice examples of the right to 
participate in decision-making and made specific comments on references in the study to 
examples in Australia. This included suggesting the removal of a reference in the study relating to 
participation in the electoral process of Australia. The example of Australia’s enrolment of the 

http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_6_36.pdf�
http://www.ihrna.info/�
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Aboriginal and Torres Strait Islander peoples on the electoral roll was not a positive example of 
decision-making in accordance with article 5 of the Declaration and was not supported by the 
IPO.  

The Australian Government’s support of the new National Congress of Australia’s First Peoples 
was noted, but concern was raised about the over-emphasis of its role and capacity at such an 
early phase of its development. The IPO highlighted that Aboriginal and Torres Strait Islander 
organisations working in critical areas of service delivery must continue to be supported and 
respected by the Government. Although new structures like the Congress may provide 
opportunities for positive engagement, the Government must not abandon the critical value and 
worth of existing organisations. Aboriginal and Torres Strait Islander legal services, health 
services and education institutions have expertise and community based support for continuing to 
advocate and provide services to realise the rights of Aboriginal and Torres Strait Islander 
peoples. The IPO urged the Government to offer increased funding and other support for these 
existing Indigenous controlled services. 

A further issue was the arbitrary time constraints and pressures imposed by States on Aboriginal 
and Torres Strait Islander peoples in their decision-making processes. The IPO referred to this 
being particularly concerning where such internal processes concern complex areas such as 
legal and constitutional reform and noted the brief 12 month period of consultation by the Expert 
Panel on Constitutional Recognition being required to report to Government within 12 months of 
operating. 

The IPO also called on the Government to incorporate the rights of Aboriginal and Torres Strait 
Islander peoples to participate in decision-making into the National Human Rights Framework 
and National Human Rights Action Plan. The right to participate in decision making must be 
reflected in Australia’s broader human rights policies of education, engagement, protection and 
respect and could be achieved by incorporating the Declaration as the eighth core human rights 
instrument in the Framework.  

The IPO called on EMRIP to advise the Council to urge that States: 
1. recognise and support the critical role of Aboriginal and Torres Strait Islander 

organisations involved in service delivery as an important element in the complex fabric 
of realising the rights of Indigenous Peoples; 

2. respect the internal decision-making processes of Aboriginal and Torres Strait Islander 
peoples in raising awareness and generating support for significant constitutional, legal 
and policy change; and 

3. incorporate the Declaration on the Rights of Indigenous Peoples and especially the right 
to participate in decision-making into all aspects of national human rights frameworks, 
action plans, policies, procedures and legislation.  

IPO representatives hope the Australian Government implements these recommendations and 
that their participation at EMRIP contributes to greater understanding and awareness of human 
rights issues affecting Aboriginal and Torres Strait Islander peoples in Australia and around the 
world. 

Seranie Gamble works as a human rights lawyer with the Aboriginal Legal Service of WA and is 
studying a Masters in International Human Rights Law at Oxford University.  

 

 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 12 

 

 

 

 

 

 

 

 

 

 

NGO Report on Australia’s compliance with the UN Convention on the 
Rights of the Child 
A coalition of Australian NGOs has published a comprehensive NGO Report on Australia’s 
compliance with its legal obligations under the UN Convention on the Rights of the Child. The 
Listen to Children report was endorsed in whole or in part by 84 organisations and was formally 
launched on 6 July 2011 in Canberra. 

Australia is due to be reviewed by the Committee on the Rights of the Child in January/February 
2012 and a delegation of NGOs representatives will travel to Geneva in October 2011 to brief the 
Committee at its pre-sessional meeting. Further information about the report and Australia’s 
review by the Committee is available at: http://www.childrights.org.au/ 

Have your say on the development of Australia’s National Human Rights 
Action Plan 
The Human Rights Law Centre is currently running a project assisting NGOs to engage in the 
Attorney-General’s Department’s development of the National Human Rights Action Plan. 

In June and July the HRLC ran workshops in Canberra, Sydney, Brisbane and Melbourne, which 
raised awareness of the NHRAP process and provided an opportunity for NGOs to discuss ideas 
and strategies for influencing the development of the NHRAP. 

Workshops in Perth and Darwin will be held shortly. If you are interested in attending workshops 
in those cities, please contact Anna Brown. 

The Baseline Study 

The Australian Government has recently released the draft Baseline Study for comment as the 
first step towards implementing the National Human Rights Action Plan. The draft Baseline Study 
is a reasonably good start towards identifying priority areas where human rights are under threat. 
However, to be effective, a Baseline Study must provide a comprehensive and frank appraisal 
about the state of human rights in Australia. 

The issues identified in the Baseline Study form the basis for future government action under the 
National Action Plan and also for the development of government practices beyond the National 
Action Plan. Any areas excluded from the Baseline Study will not be included in the National 
Action Plan. 

In addition, the Baseline Study acts as the benchmark to assess whether the National Action Plan 
effectively promotes and protects human rights in practice. If the Baseline Study does not reflect 
the existing state of human rights in Australia, it will not be possible to assess whether the 
National Action Plan is achieving its stated aims or not. 

Gaps and concerns about the Baseline Study 

One concern is that the draft Baseline Study does not provide a comprehensive overview of key 
areas affecting human rights in Australia. 

For example, the draft Baseline Study contains no mention of reconciliation, the ‘Stolen 
Generations’ or ‘Stolen Wages’ and their ongoing effect on the realisation of human rights for 
Aboriginal and Torres Strait Islander peoples. There is no mention of bilingual education in 
schools or the protection of Aboriginal and Torres Strait Islander language, culture, values and 
spiritual and religious practices by incorporating them into Australia’s national norms. Nor does 
the draft Baseline Study discuss the negative impact of Australian corporations and rigid 
intellectual property regimes on Aboriginal and Torres Strait Islander communities. 

http://www.childrights.org.au/�
http://www.humanrightsactionplan.org.au/nhrap/contact�
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As a further example, the draft Baseline Study does not discuss Australia’s extra-territorial 
obligations or foreign policy. This includes mutual assistance and the extradition of people to 
places where they are at risk of death, torture or cruel, inhumane or degrading treatment. It also 
includes the investigation of allegations of torture under counter-terrorism measures, and the 
prohibition of evidence obtained as a result of torture. 

The draft Baseline Study ignores a number of critical areas affecting human rights, including: 

• women and girls in prostitution; 

• participation of people with disability in electoral processes; 

• the rights of intersex people; 

• relationship status discrimination; 

• barriers to same-sex partners seeking to become parents or currently parenting; 

• vilification of specific groups in the community; 

• reparation for victims of police use of force; 

• the effect of broad police powers on children, including preventative apprehension and 
stop and search powers; 

• alternatives to detention such as non-custodial measures; 

• overcrowding in correctional facilities; 

• transportation of prisoners and detainees; 

• discriminatory treatment of visa applicants from particular countries; 

• the need for effective judicial remedies for economic, social and cultural rights; 

• restrictions on industrial action; and 

• the need for human rights compliance in business. 

As it stands, the draft Baseline Study involves limited discussion of how multiple factors intersect 
in the experience of human rights in Australia. Intersectionality is central to understanding the 
complex factors affecting the experiences of people facing multiple levels of disadvantage (eg 
women with disability or older people at risk of homelessness or migrant children). 

A further concern is the draft Baseline Study’s general approach to human rights. A rights-based 
approach empowers people to protect their own rights. The draft Baseline Study primarily 
discusses the protection of vulnerable and disadvantaged groups but often stops short of 
discussing empowerment and participation. For example, a rights-based approach to Aboriginal 
and Torres Strait Islander peoples must emphasise self-determination and sustainable 
community development. In a similar vein, empowering people with disabilities requires a 
discussion of assisted decision-making - not just substituted decision-making. 

Finally, the draft Baseline Study provides little guidance about the technical and procedural 
elements of the National Human Rights Framework. The draft Baseline Study does not discuss 
reducing regulatory overlap or making the system more accessible for everyday Australians.  
There is no mention of sustainable funding or regulatory support for human rights work by NGOs.   

Make your submissions count 

The HRLC is in the process of preparing a submission for the draft Baseline Study, and urges all 
interested organisations to do the same. These submissions are instrumental to ensuring that the 
Baseline Study is a realistic reflection of the human rights problems facing Australians today. 
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Additional information on writing submissions is available here. Please contact Anna Brown to 
upload your submission for public comment on the HRLC’s National Human Rights Action Plan 
website. 

Lee Carnie is a volunteer with the Human Rights Law Centre 

Strengthening Australia’s equality law 
On 26 July, a sell out crowd of 100 advocates, lawyers, academics, community leaders and 
policy makers came together to discuss the consolidation of existing federal anti-discrimination 
laws into a single Act (the Consolidation Project). Much of the discussion focussed on the scope 
of this consolidation exercise, with many speakers and attendees urging the Consolidation 
Project to address gaps in the law, strengthen existing protections and, ultimately, promote 
substantive equality. It remains to be seen whether the draft legislation, due later in 2011, will 
fulfil these expectations.  

After the Honourable Catherine Branson QC (Australian Human Rights Commission) 
contextualised the development and promise of the Consolidation Project, the conference heard 
from Dr Dimitrina Petrova (Executive Director, Equal Rights Trust) about global trends and 
international best practice in legal frameworks for the promotion of equality, including examples 
drawn from the various ‘generations’ of reform in the United Kingdom. Dr Helen Szoke (Victorian 
Equal Opportunity & Human Rights Commission) spoke on Victoria’s recently reformed equal 
opportunity legislation and the features which enable the VEOHRC to proactively tackle systemic 
discrimination. Leading epidemiologists, Emeritus Professor Richard Wilkinson and Professor 
Kate Pickett, with the help of a temperamental video-link, presented their groundbreaking social 
research on the societal effects of income inequality. Dr Belinda Smith (University of Sydney) 
drew together the themes raised by previous presentations to examine the historical divergence 
between labour law and anti-discrimination law and present some significant questions and 
options to consider in this reform process.  

In a session entitled “Access to Justice”, Associate Professor Simon Rice, consultant Carol 
Andrades and community lawyer Natalie Ross, provided expert analysis on the flaws of the 
current system and powerful insight into the gaps between the objects of Australia’s current anti-
discrimination law and the frustratingly confusing, protracted, and prohibitively expensive 
experience of the law in practice, a an experience which puts justice out of reach for the most 
disadvantaged and vulnerable within society.   

The second half of the day provided an opportunity to hear from those at the front of the pack in 
corporate Australia. Andrew Demetriou (CEO, Australian Football League) and Troy Roderick 
(Telstra) spoke of the commitment of their respective organisations to promoting diversity and 
presented the ‘business case’ for promoting equality. Helen Conway (Director, EOWWA) spoke 
of the gains that had been made in the area of gender equality in the workforce and explained 
how a new regulatory framework will assist in achieving better outcomes and improved reporting 
by employers. Matt Hall (Attorney-General’s Department) provided a perspective from within 
Government on the way in which Government tackles the issue of promoting equality.  

Advocates representing communities protected under the current legal framework (Les Malezer, 
Phillip French, Professor Margaret Thornton, Sue Hendy) and also those seeking protection for 
the first time under the new consolidated Act (James Farrell, Corey Irlam) spoke of the way in 
which the a new consolidated Act could better prevent discrimination and promote equality for 
Aboriginal & Torres Strait Islander peoples and Culturally and Linguistically Diverse Communities, 
women, LGBTI communities, older people, people with disabilities, and people at risk of or 

http://www.humanrightsactionplan.org.au/nhrap/contact�
http://www.humanrightsactionplan.org.au/�
http://www.humanrightsactionplan.org.au/�
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experiencing homelessness.  Bill Shorten MP wrapped up the conference with remarks which 
addressed a number of intersecting issues under the banner of equality, underlining the current 
Labor Government’s commitment to making a ‘fair go’ a reality for all Australians.  

Materials, presentations and other resources from the Conference will be loaded on to the 
www.equalitylaw.org.au website in the coming weeks. As well as the Attorney-General’s 
Department, the HRLC would like to thank and acknowledge RMIT and Qantas for their generous 
support and assistance which made the conference possible. 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Launch of consultation on inclusion of economic, social and cultural 
rights in ACT Human Rights Act 
The ACT Attorney-General, Simon Corbell, has launched a community consultation on whether 
explicit protection of economic, social and cultural rights should be included in the ACT Human 
Rights Act 2004. He announced that the consultation period would run until 19 August 2011. 

Mr Corbell released a background paper for the purposes of the consultation: Economic, Social 
and Cultural Rights - A good idea for inclusion in the ACT? 

Submissions may be submitted electronically through the website of the Department of Justice 
and Community Safety. You can also complete an online survey via the Department's website. 

The consultation will inform the government's response to the Final Report of the ACT Economic, 
Social and Cultural Rights Project, an Australian Research Council-funded Linkage project 
carried out by researchers at the Centre for International Justice and Governance at the ANU and 
the Australian Human Rights Centre at UNSW, in collaboration with the ACT Department of 
Justice and Community Safety.  

The full report and other relevant materials may be found on the Project website. Extracts from 
the Report, including an executive summary, the recommendations, a model bill and Q & A can 
be found online here. 

Don't miss this opportunity to make your views known - closing date for submissions is 19 August 
2011. 

HRLC provides evidence to parliamentary review of Victorian Charter 
The Victorian Charter of Human Rights and Responsibilities is currently being reviewed by the 
Victorian Scrutiny of Acts and Regulations Committee. The Human Rights Law Centre made a 
comprehensive submission to that inquiry and on 19 July 2011, the HRLC’s Rachel Ball and 
Emily Howie appeared before the Committee to provide evidence. The following is the opening 
statement made during that hearing: 

Thank you for the opportunity to participate in these public hearings.   

The Human Rights Law Centre has significant expertise and experience in the operation of the 
Victorian Charter and has been actively involved in its implementation. Since January 2006, the 
Centre has undertaken a diverse range of activities in relation to the Victorian Charter, including 
case work and legal advice, legal education, training, research, publications and capacity 
building. 

http://www.equalitylaw.org.au/�
http://cdn.justice.act.gov.au/resources/uploads/JACS/PDF/Background_paper_-_ESCR_community_consultation_-_25_July_2011.pdf�
http://www.justice.act.gov.au/review/view/13/title/economic-social-and-cultural-rights�
http://www.justice.act.gov.au/review/view/13/title/economic-social-and-cultural-rights�
http://www.surveymonkey.com/s/JJY8366�
http://law.bepress.com/unswwps/flrps10/art71�
http://law.bepress.com/unswwps/flrps10/art71�
http://acthra.anu.edu.au/PESCR/Publications/�
http://acthra.anu.edu.au/PESCR/Final%20report/Extracts.pdf�
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We are, therefore, well-placed to provide technical, evidence-based assistance on the content, 
operation and impact of the Victorian Charter.  

Before taking questions, we would like to highlight a couple of observations about the operation 
of the Charter to date: 

First, legal protection of human rights in Victoria has meant that human rights are more likely to 
be respected in practice. Since the enactment of the Charter, we have observed an increased 
understanding of and respect for human rights within parliament, public authorities, the courts 
and the community. 

Respecting human rights in practice has lead to greater transparency and accountability in 
government and improved public services. While these impacts benefit all Victorians, the primary 
beneficiaries have been families and children, people with disability and people at risk of 
homelessness.  

Second, we are concerned that much of the public criticism of the Charter has been based on 
inaccurate information about its operation and effect. Claims that the Charter is merely a tool for 
criminals, activist judges and radical secularists are unfounded and we’d be happy to address 
any of these claims in our evidence today. 

While there is certainly scope to improve the Charter, on any view of the evidence, the Charter is 
working to make a positive difference in the lives of Victorians.  

This review is an important opportunity to build on and improve the protection of human rights in 
the Charter. If the review were to lead to the repeal of the charter or amendment of the Charter 
that significantly reduces the protection of human rights, it would be an unprecedented step for a 
developed, western democracy. It would place us alongside Zimbabwe and Belarus as one of 
only three jurisdictions in the world to weaken or repeal a human rights act. 

So we think that the review should lead to the improvement of the Charter in at least three 
important ways: 

First, the Charter should include protection of economic and social rights such as health, housing 
and education – the rights that matter most to Victorians. 

Second, the Charter could provide for greater and more accessible remedies for people who feel 
that their rights have been violated. A conciliation process through the VEOHRC is an important 
way to resolve complaints affordably and by consent of the parties, whilst a freestanding cause of 
action for breaches of Charter rights could ensure that serious and meritorious claims are able to 
be heard and determined in courts. 

Third, the work already done by public authorities to improve service delivery and decision 
making could be enhanced by regular auditing of public authorities for human rights compliance. 

Finally, it is worth remembering that the protection of human rights in law is not the domain of the 
left or the right, or of conservative or of progressive politicians. Both sides of Australian politics 
have shown support for human rights. And this is not surprising. When you look at the practical 
outcomes of the Charter in our submission and others before the Committee, they tend not to be 
contentious. Human rights protection has resulted in families avoiding eviction into 
homelessness, kids with disability gaining access to support and service providers across the 
state giving thought to how to do their jobs more effectively.   

We believe that these outcomes invite bipartisan support and see this review as an important 
opportunity to strengthen universal notions of fairness, respect and freedom in Victoria. 
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New report finds young men of African descent experience significant 
difficulty with police 
A major report, commissioned by Flemington and Kensington Community Legal Centre, has 
found that young men of African descent experience significantly more difficulty with police than 
other young people. 

The report, Race or Reason? Police Encounters with Young People in the Flemington Region 
and Surrounding Areas, focuses on the role that demographic factors, such as race, play in 
shaping young people’s experiences with and attitudes to police. The findings are based on 
survey results taken from 151 young people from various ethnic backgrounds aged 15 to 24 
years who live in the Flemington community or surrounding areas.  

The report found that young men of African descent were more likely to be stopped by police, to 
receive heavy-handed treatment by police, and to report a negative impact as a result of police 
behaviour. Regarding their most recent encounters with police, almost half of young men of 
African descent (47.6%) felt strongly that they were stopped by police because of their race. 

The majority of young people surveyed felt that police are influenced by a person’s race when 
dealing with the community.  

The report recommends police education and training, together with monitoring of police 
attitudes. Importantly, the report also recommends mandatory ’stop and search’ recording and 
receipting by police.  

The Flemington and Kensington Community Legal Centre hopes the report will be used by the 
Victorian government, the police, the sector and beyond to protect human rights, improve 
relations between police and young people and that the research will be continued.  

The report can be found online here.  

Ursula Noye is a Lawyer with the Victorian Bar Pro Bono Scheme and the Public Interest Law 
Clearing House (PILCH) 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Charter promotes and protects rights of man with disability 
P J B v Melbourne Health & Anor (Patrick's case) [2011] VSC 327 (19 July 2011) 

Summary 

In this case, the Supreme Court of Victoria held that the Victorian Civil and Administrative 
Tribunal had both failed to interpret law consistently with human rights and had itself failed to act 
compatibly with human rights in appointing an administrator to sell the home of a man with 
disability against his wishes. 

Facts 

Patrick is a 58 year old man who has a mental illness and has been an involuntary patient in a 
hospital for over ten years. He owns a house and wants to live independently in the community. 
According to the Court, however, this is “quite unrealistic” and would likely lead to a “serious 
deterioration” in his physical and mental health.  

http://www.communitylaw.org.au/flemingtonkensington/cb_pages/policeissues1.php�
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/policeissues1.php�
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/files/FKCLC%20report%20March%202011_small2.pdf�
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The hospital “wants to move Patrick to supported accommodation in a hostel, which he opposes”. 
The hospital considers that “the move would be more likely to succeed if Patrick did not continue 
to own his home” and therefore applied to the Victorian Civil and Administrative Tribunal for an 
administrator to be appointed over his estate with a view to selling the house. 

At first instance, VCAT decided that “Patrick was a person with a disability who was unable to 
make reasonable judgments about his estate and needed an administrator”. Although the 
Tribunal accepted that Patrick had a “very strong connection with his home”, it decided that 
“judgments about his estate could not be separated from where it was in his best interests to 
live”. Accordingly, it appointed State Trustees Ltd to be an unlimited administrator, knowing it 
would probably sell Patrick’s home. 

Patrick appealed to the Supreme Court of Victoria to set aside the appointment of the 
administrator, contending that “he manages his finances and home reasonably well and the 
administration order unjustifiably interferes with his human rights under the Charter of Human 
Rights and Responsibilities Act 2006 (Vic).” 

Decision 

Justice Bell allowed the application and set aside the order of the Tribunal to appoint an 
administrator on two grounds. First, His Honour held that VCAT made an error of law, stating 
that: 

...appointing an administrator, particularly with unlimited powers, is a very 
serious step because it transfers complete and exclusive control of a person’s 
estate to the administrator. Such a step engages the human rights, and the 
fundamental common law rights and freedoms, of persons. In accordance with 
the applicable principles, I have interpreted the provisions of the Guardianship 
and Administration Act so as to preserve as much as possible a person’s 
human rights to choose where to live, including in a home which they own (s 
12), to be free of arbitrary and unlawful interference with their home (s 13(a)) 
and to enjoy these rights equally with other people (s 8(3)), as specified in the 
Charter of Human Rights and Responsibilities Act... 

Second, His Honour held that, as a public authority under s 4(1) of the Charter, the Tribunal was 
required by operation of s 38(1) to exercise the discretion to appoint an administrator compatibly 
with Patrick’s human rights. In the circumstances, Bell J “concluded the appointment of the 
administrator was not reasonable and demonstrably justified and was therefore incompatible with 
Patrick’s human rights and unlawful.” His Honour stated that: 

The appointment infringes [Patrick’s] human rights very seriously, as the 
administrator will take complete management and control of his money and 
other property, and probably sell his home. No sufficient purpose has been 
shown to justify such a serious infringement of his human rights, as he is not in 
a crisis (or anything like it) in terms of his health, accommodation or otherwise. 
He has not been found to be mismanaging his money or his home. It is not 
known whether transferring him to a hostel would be successful, temporary or 
permanent. Lastly, appointing an unlimited administrator was virtually the most 
rather than the least restrictive option which was reasonably available.  

Consideration of Charter Issues 

In reaching the conclusions above, Bell J made a range of significant statements regarding the 
interpretation and application of the Charter, some of which are summarised below. 
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Scope and engagement of human rights (paras 36-40) 

For the purpose of determining whether there has been a limitation, restriction or interference 
with human rights, rights should be interpreted broadly, purposively and in a “non-technical way”. 

Equality (paras 41-44) 

The right to equality under s 8 of the Charter is a “right of fundamental importance”. It includes 
the right to non-discrimination on the grounds of disability and is, by definition, engaged by the 
appointment of an administrator. 

Freedom of movement (para 45-52) 

The right to freedom of movement protected by s 12 of the Charter “protects a person’s liberty of 
movement in Victoria and their freedom to choose where to live” and to establish a residence. 
Legislation or legal steps to remove a person from their home or to prevent them from returning 
home engages the right to freedom of movement. 

Right to privacy and home (paras 53-62 and 74-86) 

The right of persons “not to have his or her privacy, family, home or correspondence unlawfully or 
arbitrarily interfered with” is right of “considerable amplitude”, the purpose of which is “to protect 
and enhance the liberty of the person – the existence, autonomy, security and wellbeing of every 
individual in their own private sphere”. 

Contrary to the view of Kaye J in WMB v Chief Commissioner of Police [2010] VSC 219, the right 
to freedom from “arbitrary” interference is not limited to interference “which stems from an act of 
caprice or whim”. Rather, consistent with international and comparative human rights law, 
including jurisprudence of the UN Human Rights Committee: 

the human right in s 13(a) not to have your privacy, family, home or 
correspondence ‘arbitrarily’ interfered with extends to interferences which, in 
the particular circumstances applying to the individual, are capricious, 
unpredictable or unjust and also to interferences which, in those 
circumstances, are unreasonable in the sense of not being proportionate to a 
legitimate aim sought. Interference can be arbitrary although it is lawful. 

Right to property (paras 87-95) 

Section 20 of the Charter provides that “a person must not be deprived of his or her property 
other than in accordance with law.”  

The terms “property” and “deprived” should be “interpreted liberally and beneficially to 
encompass economic interests and deprivation in a broad sense.”  

The requirement that any deprivation of property be “in accordance with law” requires not only 
that the deprivation be legally authorised, but that “the law concerned must be publicly 
accessible, clear and certain and not operate arbitrarily.” 

In the present case, the appointment of an administrator amounted to “a de facto deprivation of 
property which engaged the right in s 20”, however, “the provisions of the Guardianship and 
Administration Act plainly answer the description of a ‘law’ within that provision”.   

Relevance and weight of jurisprudence of the UN Human Rights Committee (paras 63-73) 
Contrary to WMB v Chief Commissioner of Police [2010] VSC 219, in which “Kaye J doubted the 
jurisprudential value of findings of the UN Human Rights Committee” in assisting in the 
interpretation of the Charter, Bell J stated that: 

The Human Rights Committee is an independent body of human rights experts established under 
the International Covenant on Civil and Political Rights. Although it is not a court, it is quasi-



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 20 

 

 

 

 

 

 

 

 

 

 

judicial in character. Its decisions and general comments are not binding precedents and it our 
duty to form an independent view on the matters in issue. But the opinions of the committee 
represent an important body of jurisprudence on the interpretation and application of the 
covenant. Australian courts of high authority have referred to and relied on the opinions and 
general comments of the committee when interpreting the provisions of the covenant or domestic 
legislation to which it is relevant...That is especially so when identifying the scope of the human 
rights in the Charter, which reflect to a large extent those specified in the covenant.  

Application of the Charter to the Tribunal (paras 97-129) 

Pursuant to s 38(1) of the Charter, public authorities must act compatibly with human rights. “The 
concept of a public authority is thus critical to the achievement of the purposes of the Charter” 
and “should be given a beneficial interpretation which is consistent with that purpose.” 

The focus of the definition of “public authority” is “on matters of substance, not form or 
technicalities”. This accords with the Second Reading Speech which states that the “intent is that 
the obligation to act compatibly with human rights should apply broadly to government and to 
bodies exercising functions of a public nature.” 

When acting in an administrative capacity in its original and review jurisdiction, “the Tribunal is a 
public authority under s 4(1)(b) of the Charter and bound by s 38(1) to act compatibly with human 
rights”. 

Section 32 Interpretative Obligation (paras 239-271) 

Section 32(1) of the Charter requires that the relevant provisions of the Guardianship and 
Administration Act “be interpreted compatibly with human rights so far as that is possible 
consistently with the purpose of those provisions.” The “possible interpretations must be explored 
within the framework of the ordinary rules of interpretation, having regard to that purpose” and 
“the interpretation which least infringes human rights must be adopted”.  

Section 39 – Legal Proceedings (paras 290-303) 

Section 39(1) of the Charter “does not create a new cause of action or other proceeding”. 
Instead, “it attaches unlawfulness arising under the Charter as a ground to existing causes of 
action or proceedings by which relief or remedy may be obtained in respect of the act or decision 
on a ground of unlawfulness arising otherwise than because of the Charter. It then operates to 
make that relief or remedy available in that cause of action or proceeding on the ground of 
unlawfulness arising under the Charter, whether or not that relief or remedy is granted on a 
ground of unlawfulness not arising in that way.” 

Accordingly, to apply s 39(1), “it is necessary to ask whether the [person] ‘may seek any relief or 
remedy in respect of an act or decision of a public authority on the ground that the act or decision 
was unlawful’. If the answer to that question is positive, then ‘that person may seek that relief or 
remedy on a ground of unlawfulness arising because of this Charter’.” By way of example, “in 
judicial review proceedings in which any relief or remedy may be sought on grounds of 
Wednesbury unreasonableness, s 39(1) permits the applicant to rely on a ground of unlawfulness 
arising under the Charter. Where Charter unlawfulness is established, the relief or remedy which 
could be sought on the ground of Wednesbury unreasonableness can be granted by the court on 
a ground of unlawfulness arising under the Charter, whether or not the unreasonableness ground 
is determined.” 

 

 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 21 

 

 

 

 

 

 

 

 

 

 

Sections 38 and 7(2) – Obligation to Act Compatibly with and Give Proper Consideration to 
Human Rights (paras 304-333) 

Pursuant to s 38(1) of the Charter, an “act or decision of a public authority will be unlawful if it is 
‘incompatible with a human right’ or proper consideration to a human right was not given”. The 
concept of “compatibility” in s 38(1) is to be read in conjunction with “the concept of justification in 
s 7(2).” Reading the provisions together, “an act or decision of a public authority will be unlawful 
under s 38(1) if it limits a human right in a manner which is not reasonable and demonstrably 
justified as specified in s 7(2), unless s 38(2) applies.” 

Under s 7(2), “the onus of establishing that the limitation is demonstrably justified lies on the party 
seeking to uphold the justification. The standard of justification is stringent. Where matters of fact 
are involved, cogent evidence may be necessary. While the civil standard of proof applies, a high 
degree of probability is required, because limiting human rights is involved.” 

The “‘procedural’ limb of s 38(1) that ‘proper consideration’ be given to relevant human rights 
requires public authorities to do so in a practical and common-sense manner”. While there is “no 
formula”, the public authority must “seriously turn his or her mind to the human rights impact of 
what is proposed and identify the countervailing interests or obligations”.  

While the procedural limb is critical, s 38(1) also “requires the act or decision to be compatible 
with human rights” and “what matters is the result”. “Consideration” will not be “proper, however 
seriously and genuinely it was carried out, if the act or decision is incompatible with human 
rights.” 

Judicial Review of Public Authorities under s 38 (paras 304-327) 

When reviewing acts and decisions of public authorities under s 38, “the function of the court is to 
make an independent and objective judgment for itself about whether the limitation is justified 
under s 7(2) and therefore whether the act or decision is unlawful as incompatible with human 
rights or compatible and therefore lawful. The better was the consideration given to human rights 
at first instance, the harder it will be to challenge the act or decision concerned; but it is the actual 
compatibility of the act or decision with human rights that is at issue, not the quality of the 
reasoning supporting it.” 

Although the standard of review to be applied by a court when assessing unlawfulness under s 
38(1) and s 7(2) of the Charter does not amount to merits review, it “is a more intensive standard 
of judicial review than traditional judicial review on (say) Wednesbury unreasonableness 
grounds”. Endorsing the approach of Lord Steyn in R (Daly) v Secretary of State for the Home 
Department, His Honour quoted that: 

First, the doctrine of proportionality may require the reviewing court to assess 
the balance which the decision-maker has struck, not merely whether it is 
within the range of rational or reasonable decisions. Secondly, the 
proportionality test may go further than the traditional grounds of review 
inasmuch as it may require attention to be directed to the relevant weight 
accorded to interests and considerations. 

Proportionality therefore “draws the court more deeply into the facts, the balance which has been 
struck and the resolution of the competing interests than traditional judicial review”. 

While it is critical that courts “provide effective judicial protection for human rights” they must at 
the same time “respect the administrative function of the public authority under its legislation and 
not drift into merits review”. One important way of addressing that issue is “by affording weight 
and latitude to the acts and decisions of primary decision-makers”. The degree of weight or 
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latitude which is afforded, and the intensity of the review which this implies, depends on the 
context and circumstances”, including “the comparative institutional advantage of the court (if 
any); the experience and expertise of the primary decision-maker; the nature and importance of 
the right, and the purpose of the interference, in question; and how well suited the court is to 
considering the values and interests which are at stake.” 

The decision is at: http://www.austlii.edu.au/au/cases/vic/VSC/2011/327.html 

Phil Lynch is Executive Director of the Human Rights Law Centre 

Right to fair trial without unreasonable delay 
R v Kara Lesley Mills [2011] ACTSC 109 (1 July 2011) 

Summary  

In R v Kara Lesley Mills [2011] ACTSC 109 (R v Mills), the ACT Supreme Court delivered an 
important judgment concerning the right to a fair trial in criminal proceedings with a particular 
focus on circumstances that may constitute 'unreasonable delay'. While the decision largely 
turned on the facts of the case, it serves as an important guide to what may amount to 
'unreasonable delay' and the options available to the Court to provide a suitable remedy.  

Facts  

In October 2006, Kara Lesley Mills was charged with four offences including trafficking in a 
controlled drug, or alternatively, with possessing that drug, and receiving stolen property.  

On 6 September 2007, following a committal hearing, Mills was committed to stand trial.  

On 28 July 2008, the trial commenced but was later aborted after the informant revealed in 
evidence that DNA analysis of bags containing the drugs had been tested, contrary to the 
defence being told that they had not. That was highly relevant to Mills's defence that the bags 
were left by someone else.  

On 30 June 2009, a pre-arraignment conference was scheduled, but it was twice adjourned 
(because of counsel and witness unavailability) and when the matter returned on 11 August 
2009, counsel for Mills indicated that representations were being made to the DPP regarding a 
permanent stay of proceedings because of delays. Consideration of that issue led to further 
adjournments.  

On 29 October 2009, the next case conference was held and the matter was set down for trial on 
7 March 2011. The stay application was foreshadowed and a timetable set. On 14 April 2010, the 
prosecution informed Mill's solicitors that no DNA analysis of the seized drug packaging would be 
conducted. On 15 April 2010, the pre-trial application was part-heard but then not re-listed until 
18 February 2011, apparently because of a death in the family of counsel for the prosecution.  

On 7 March 2011, some 4 years after Mills was charged, the rest of the application was heard.  

Argument 

The sole argument from Mills was unreasonable delay, relying on section 22(1)(c) of the Human 
Rights Act 2004 (ACT) (Act) which states, "Anyone charged with a criminal offence is entitled to 
the following minimum guarantees, equally with everyone else: (c) to be tried without 
unreasonable delay". In response, the prosecution seemingly acknowledged the delay, but 
argued that it would not be unfair to try Mills. The prosecution relied on House of Lords authority 
to argue that the appropriate response is not necessarily a permanent stay.  

 

http://www.austlii.edu.au/au/cases/vic/VSC/2011/327.html�
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Decision  

Higgins CJ granted a permanent stay in relation to charges 1, 2 and 3. Charge 4 had been earlier 
withdrawn by the prosecution.  

Higgins CJ found that for a matter to take four years to come to trial after the decision to 
prosecute was unreasonable. He said, "The delay of two and a half years from the first trial, in a 
relatively simple case is...egregiously unreasonable, for whatever reason it might happen". He 
then turned to what was the appropriate response.   

His Honour relied on the decision in R v Upton [2005] ACTSC 52 in stating that the relevant test 
is one of proportionality. The relevant factors to be considered in His Honour's view were - length 
of delay, reasons for delay, Mills's timely assertion of the right in question, we well as prejudice. 
His Honour then addressed the particular circumstances of the case - the accused had raised the 
unfair delay point early, she had been put to the anxiety and expense of two trials, the 
prosecution had advanced no positive reasons for the delay and most importantly, had failed to 
explain why the drug bags had not been tested sooner. Interestingly, His Honour went on to 
critique the lack of resources available to the Courts, which he said may also have contributed to 
the delay - "the failure to provide adequate resources will, if unreasonable delay results, be a 
breach of human rights entitlements".  

All of those reasons combined were sufficient in His Honour's view for the application to succeed 
and the permanent stay to be granted. The Court was of the view that that was the only 
appropriate response - an award of costs, relaxed bail conditions or credit for time served, were 
not.   

Relevance to the Charter of Human Rights and Responsibilities Act 2006 (Vic)  

The decision in Mills appears to be consistent with the trend in international and comparative 
jurisprudence to closely monitor delays in bringing matters to trial in criminal proceedings, 
particularly in circumstances where the prosecution is unable to sufficiently explain those delays.   
In Victoria, delays in various trials have been recently questioned by judges and defence teams 
alike, particularly those with multiple defendants such as in alleged terrorist trials. Finally, the 
Court’s approach in R v Mills to section 22(1)(c) will certainly inform the interpretation of s 24 
(right to fair hearing), s 25 (rights in criminal proceedings), in particular, s 25(2)(c) (right to be 
tried without unreasonable delay), of the Victorian Charter. Given national and international 
trends, it seems likely that Victorian courts would take a similar approach to that in Mills and look 
closely at delays on a case by case basis. Where an unreasonable delay is established, the 
Court could well apply any number of possible responses, including permanent stays in 
exceptional cases.  

The decision can be found at: http://www.courts.act.gov.au/supreme/judgment/view/3981/title/r-v-
mills 

Daniel Creasey is Senior Associate & Pro Bono Coordinator (Melbourne) with DLA Piper 
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 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Human rights obligations can travel: The extraterritoriality of human 
rights and the Iraq War 
Al-Jedda v United Kingdom [2011] ECHR 1092 (7 July 2011) 

Al-Skeini & Ors v United Kingdom [2011] ECHR 1093 (7 July 2011) 

Summary 

The European Court of Human Rights (the Court) recently decided two applications brought 
against the United Kingdom under Article 34 the Convention for the Protection of Human Rights 
and Fundamental Freedoms (the Convention).   

In both cases, the Court considered whether the conduct fell within the jurisdiction of the UK as a 
preliminary question. However, the preliminary analysis led the Court to conduct an examination 
on the merits because the question of whether the acts of British troops were pursuant to the 
jurisdiction of the UK was so closely linked with the merits of each case. In both cases, the Court 
noted that whether the UK was exercising jurisdiction extra-territorially must be determined by 
reference to the particular facts of the case. In both cases, the Court unanimously held that the 
conduct fell within the jurisdiction of the UK.   

Facts 
The Case of Al-Skeini and Others v The United Kingdom concerned an application by six Iraqi 
nationals who alleged that their relatives fell within the jurisdiction of the UK when they were killed 
by British troops carrying out security operations. The applicants alleged and there had been no 
effective investigation into their relatives' deaths, in breach of Article 2 of the Convention.   

The Case of Al-Jedda v The United Kingdom concerned an application by Mr Al-Jedda who 
alleged that he was detained by British troops in Iraq in breach of Article 5(1) of the Convention. 
Mr Al-Jedda was detained between 10 October 2004 and 30 December 2007 because the British 
authorities believed that he had been recruiting terrorists outside Iraq and had engaged in other 
activities with a view to committing acts of terrorism in Iraq. Mr Al-Jedda's detention was said to 
be necessary for the maintenance of security in Iraq. 

Decision 

In relation to the application in Al-Skeini the Government argued that the starting point for 
considering jurisdiction is the principle that jurisdiction primarily relates to territory and only 
exceptional circumstances would lead to the extension of jurisdiction outside the territory of a 
contracting state. One of the exceptions to territorial-based jurisdiction is where a state has 
“effective control” of an area outside of its territory. The Government argued that Iraq fell outside 
of the Convention legal space, in that it was not territory covered by the Council of Europe 
Member States, and that this exceptional basis could not apply. The Government argued in the 
alternative that it did not have effective control over any part of Iraq.   

The Court rejected that obligations can never exist outside the Convention legal space and noted 
that it had never applied such a restriction. The Court held that, in the circumstances, there was a 
jurisdictional link between the deceased and the UK for the purposes of Article 1. Following the 
removal of the Ba'ath regime, the UK (together with the US) assumed the exercise of all or some 
of the public powers normally exercised by a sovereign government in Iraq until the interim 
government was appointed. The UK assumed responsibility for the security of South East Iraq 
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and in these circumstances, the UK exercised authority and control over the individuals killed 
during its security operations.   

In relation to Mr Al-Jedda, the Government argued that Mr Al-Jedda's detention was attributable 
to the United Nations and not the United Kingdom. (We note that the Government also sought to 
raise this argument in Al-Skeini but was estopped from doing so on the basis that it had not 
raised this argument before the national court.) The basis of this argument was found in the text 
of Article 1 of the Convention, which provides that an act of an organ or a state or agent of an 
international organisation that is at the disposal of another international organisation shall be 
considered the act of the latter organisation if that organisation exercises effective control over 
that conduct. The Government argued in the alternative that the act of detaining Mr Al-Jedda was 
carried out pursuant to United Nations Security Council Resolution 1546. The Government 
argued that this Resolution created an obligation to detain the applicant because it recognised 
the international support for the restoration of security and stability as essential for the people of 
Iraq. The Government further argued that this obligation overrode obligations under the 
Convention because of the operation of Articles 25 and 103 of the UN Charter. Article 25 requires 
states to accept and carry out the decisions of the UNSC and Article 103 provides that Charter 
obligations override other international obligations.   

Mr Al-Jedda argued that that UNSC Resolution 1546, while giving the power to the UK to detain 
him, did not require the UK to do so in violation of Article 5 of the Convention. The Resolution 
provided the authority to take measures to provide security and stability in Iraq but did not require 
the UK to take action incompatible with its human rights obligations. The UK had a discretion as 
to how it would contribute to security. Mr Al-Jedda further argued that as respect for human rights 
was one of the paramount principles of the UN Charter and if the UNSC had intended to oblige 
the UK to act in breach its international human rights obligations, it would have used clear and 
unequivocal language to do so.   

The Court distinguished Mr Al-Jedda's application from the decisions in Behrami v France and 
Saramat v France, Germany and Norway, noting that the role of the UN in relation to the security 
in Iraq in 2004 was vastly different to that it had played in Kosovo in 1999. The Court emphasised 
that the international security presence in Kosovo was established by UNSC Resolution 1244 (10 
June 1999), whereas the UK had entered Iraq with coalition forces without such a resolution. The 
Court decided that the authorisations contained in UNSC Resolutions after the invasion did not 
mean that the acts of soldiers within the Multi-National Force became attributable to the United 
Nations, or more critically, ceased to be attributable to the troop-contributing nations.  

The question for Mr Al-Jedda's application then became whether UNSC Resolution 1546 placed 
the UK under obligation to hold the applicant in detention. The Court considered the purpose of 
the UN Charter in protecting human rights and decided that there was a presumption against 
requiring Member States to breach fundamental principles of human rights. Ultimately, the Court 
determined by 16 votes to one that Mr Al-Jedda's rights under the Convention had been violated.  

The Court unanimously determined that there had been a breach of Article 2 in relation to the first 
five applicants in Al-Skeini. As a full public hearing was nearing completion in relation to the sixth 
applicant's relative's death, the Court unanimously determined that the applicant could no longer 
claim to be a victim of a violation of Article 2.   

Relevance to the Victorian Charter 

This decision has little relevance to the Victorian Charter which applies to the Parliament of 
Victoria, courts and tribunals and public authorities in Victoria.  
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The decisions are available at: www.bailii.org/eu/cases/ECHR/2011/1092.html and: 
www.bailii.org/eu/cases/ECHR/2011/1093.html 

Aleisha Brown is a graduate Lawyer at Allens Arthur Robinson 

No doubt over lawfulness of abortions 
Abortion Supervisory Committee v Right to Life New Zealand Inc [2011] NZCA 246 (1 June 2011) 

Summary 

On 1 June 2011 the New Zealand Court of Appeal handed down its decision in the appeal and 
cross-appeal from the judgment of Justice Miller in the High Court’s 2008 decision in Right to Life 
New Zealand Inc v Abortion Supervisory Committee [2008] 2 NZLR 825 on the rights of the 
unborn child and the powers of the Abortion Supervisory Committee (ASC) under the 
Contraception, Sterilisation and Abortion Act 1977 (CSA Act). The majority (2:1) upheld Justice 
Miller’s finding that an unborn child has no express right to life, but held that his view that there 
was nevertheless “reason to doubt the lawfulness of many abortions” was inappropriate and had 
no legal effect. The majority also rejected Justice Miller’s finding that the ASC’s general 
supervisory role included a statutory obligation to audit the decisions of certifying consultants on 
the lawfulness of abortions in individual cases. 

Facts 

Right to Life New Zealand Inc (RTL) was concerned that abortions were being wrongly approved 
and were available “on request” so it brought judicial review proceedings seeking declarations as 
to the functions and powers of the ASC under the CSA Act. RTL alleged that the ASC had 
breached its statutory obligation to review and scrutinise the decisions of certifying consultants 
who determine whether an abortion would be lawful if performed and issue certificates 
accordingly. The ASC is responsible for appointing and maintaining a list of suitable certifying 
consultants and for reviewing the procedures certifying consultants use to decide whether to 
approve an abortion . However, the ASC denied it was entitled to review the merits of specific 
decisions. RTL claimed that the ASC is necessarily empowered to audit the activities of certifying 
consultants in order to fulfil its obligations in keeping under review the operation and effect of all 
the abortion law provisions and reporting its conclusions to Parliament.   

Justice Miller rejected RTL’s argument that an unborn child has a legal right to life under the CSA 
Act, the New Zealand Bill of Rights Act 1990 (Bill of Rights), common law or international law. 
However, His Honour agreed with RTL that there was reason to doubt the lawfulness of many 
abortions approved by certifying consultants and found that it was likely that the law was being 
applied more liberally than Parliament intended. His Honour also found that the ASC was wrong 
to believe it was not permitted to review and scrutinise the decisions of certifying consultants.  
However, Justice Miller declined to make any declarations against ASC awarding only costs to 
RTL.   

The ASC appealed the decision challenging Justice Miller’s jurisdictional or evidential foundation 
as well as its own statutory entitlement to evaluate the lawfulness of specific decisions of 
certifying consultants. RTL cross-appealed arguing that Justice Miller ought to have made 
declarations that the ASC had breached its obligations. 
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Decision  

Rights of the unborn child 

Justice Stephens delivered the majority judgment on behalf of himself and Justice Chambers. 
Their Honours agreed with Justice Miller that there is no express right to life for an unborn child 
under the CSA Act, nor is there a “state interest” in protecting such a right to life as argued by 
RTL. The court cited its decision in Wall v Livingston [1982] NZLR 734 at 737 that Parliament had 
made no “attempt to spell out what were to be regarded as the legal rights of an unborn child; 
with the consequential absence of any statutory means by which rights (whatever their nature) 
could be enforced.”  

The Court also rejected RTL’s argument that in affording the unborn child protection from 
abortion the CSA Act modified the common law “born alive rule” stipulating that a foetus has no 
legal rights until born alive. Their Honours agreed with Justice Miller that the CSA Act exists to 
regulate abortions and deals with the protection of an unborn child indirectly but that the CSA Act 
clearly showed that the life and health of the mother takes precedence over the life of unborn 
child.  

Their Honours commended Justice Miller’s finding and reasoning that the right to life in s 8 of the 
Bill of Rights does not extend to the unborn child but found it unnecessary to decide the point in 
the appeal proceedings.   

Justice Arnold agreed with the majority’s findings on the rights of the unborn child but disagreed 
on other points and thus delivered a separate dissenting judgment. 

ASC’s functions and responsibilities 

The majority disagreed with Justice Miller’s findings on the lawfulness of decisions of certifying 
consultants to authorise abortions and the ASC’s entitlement to review these decisions. Their 
Honours held that the question on whether an abortion should be authorised is to be left to the 
certifying consultants except in cases of bad faith. The fact that there is no express right of review 
of certifying consultants’ decisions in the CSA Act was found to confirm that the decision to 
authorise an abortion was best characterised as a medical judgment.   

The majority also referred to its decision in Wall where it held that a doctor lacked standing to 
bring an application for judicial review of a specific decision of two certifying consultants. In Wall, 
the court held that the ASC had responsibility for the general oversight of the work of certifying 
consultants and the way in which the CSA Act is working out in practice, but it had no control, 
authority or oversight in respect of individual decisions of consultants. This lent support to the 
conclusion that individual decisions of the consultants were not reviewable.   

Justice Arnold dissented on this point concluding that the ASC was required to consider whether 
consulting physicians are performing their proper statutory role and form a view about that in 
order to report to Parliament and fulfil their other statutory obligations. However, Justice Arnold 
did not go so far as to say that the ASC must reach specific conclusions about the legality of 
abortions in individual cases.  

Relevance to the Victorian Charter 

This decision has implications for the delicate balance that exists between the rights of the 
mother and the rights of the unborn child, particularly in contexts where abortion is regulated by 
statute. However, its significance is limited insofar as its technical foundation is the CSA Act.  
Ultimately, the Court of Appeal found that it was unnecessary to decide whether or not there is a 
right to life for an unborn child under the Bill of Rights, which might have shed light on whether 
the right to life under s 9 of the Victorian Charter could include unborn children. In any case, s 48 
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of the Victorian Charter expressly excludes abortion laws from its scope of application which may 
diminish the relevance of such a finding even if it had been made.   

The decision can be found at: http://www.nzlii.org/nz/cases/NZCA/2011/246.html 

Sarah Holloway is a Seasonal Clerk at Mallesons Stephen Jaques.  

Right to legal representation in disciplinary proceedings 
R (on the application of G) v The Governors of X School [2011] UKSC 30 (29 June 2011) 

Summary  

The UK Supreme Court has held that where one set of proceedings determines an individual’s 
civil rights or obligations, they may have procedural rights under article 6 of the European 
Convention on Human Rights (ECHR) both in those proceedings and in earlier proceedings that 
have a “substantial influence or effect” on those proceedings. 

Facts  

The claimant was a sessional music assistant at X school. It was alleged that he kissed and had 
inappropriate contact with a 15-year-old boy. The school investigated the matter and then held a 
disciplinary hearing before a panel of school governors. The claimant was not allowed legal 
representation at this hearing.   

As a result of the disciplinary proceedings, the claimant was dismissed from X school for abuse of 
trust and gross misconduct. Under the relevant statutory scheme, the school was obliged to 
report the circumstances of this dismissal. The Independent Safeguarding Authority (ISA) then 
had to decide whether to include the claimant in the “children’s barred list”, which would bar him 
from teaching and working with children.  

The claimant successfully sought review of the school’s decision not to allow him to have legal 
representation at the disciplinary proceedings. The English Court of Appeal upheld this decision 
and the school then appealed to the Supreme Court.  

Decision  

The Issue 
The key question in this case was whether the claimant was entitled to procedural rights under 
article 6 of the ECHR in the disciplinary proceedings. Article 6 of the ECHR provides that in “the 
determination of his civil rights and obligations… everyone is entitled to a fair and public hearing”.   

It was clear that the disciplinary proceedings did not determine the claimant’s civil rights (as the 
right to continue employment with X school is not a civil right). The claimant argued that the 
proceedings nonetheless engaged article 6 because their outcome would have a powerful 
influence on any decision made by the ISA, which would determine his civil right to teach and 
work with children. 

Test for the Application of Article 6 of the ECHR 

The Supreme Court unanimously held that it should apply the test adopted by Justice Laws in the 
English Court of Appeal. Under this test, proceedings which do not in themselves determine civil 
rights or obligations (proceedings A) may still be subject to article 6 requirements if they have a 
“substantial influence or effect” on another set of proceedings (proceedings B) which are 
determinative of civil rights.  

Lord Dyson explained that it is necessary to take a pragmatic context-sensitive approach and 
consider a number of factors in each case including: 
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• whether the decision in proceedings A is capable of being dispositive of the 
determination of civil rights in proceedings B or at least causing irreversible prejudice, in 
effect, by partially determining the outcome of proceedings B;  

• how close the link is between the two sets of proceedings; 

• whether the object of the two proceedings is the same; and 

• whether there are any policy reasons for holding that article 6(1) should not apply in 
proceedings A. 

It is not sufficient that the link between the proceedings is more than tenuous or that the 
consequence of a decision in proceedings A for proceedings B is more than remote. On the other 
hand, if a decision in proceedings A is “dispositive” of proceedings B, article 6 rights will clearly 
apply to proceedings A.  

Application to the Facts 

While the Supreme Court applied the same test as the English Court of Appeal, the majority 
reached a different conclusion on the facts, finding that any decision by the ISA would not be 
substantially influenced or affected by the school’s internal disciplinary proceedings.  

The Court found that under the relevant statutory scheme, the ISA was required to consider all 
available evidence and to exercise its own independent judgment in making findings of fact, and 
in assessing the seriousness and significance of those facts. Lord Dyson examined in full detail 
the procedures that the ISA is required to follow before making the decision to include an 
individual on the “children’s barred list” and concluded in light of these procedures that there was 
“no reason to suppose that the ISA will be influenced profoundly (or at all) by the school's opinion 
of how the primary facts should be viewed.”  

One argument made on behalf of the claimant was that the ISA was likely to rely on the views of 
the disciplinary panel about the evidence present before it, given that the ISA would probably not 
hold oral hearings with cross-examination. Lord Dyson found that the lack of an oral hearing 
would not prevent the ISA “from making its own findings of fact.” 

Lord Dyson and Lord Hope further found that the ISA was unlikely to be substantially influenced 
by the findings and decision of the disciplinary panel because the panel and the ISA were 
directing their attention to different questions. The panel was considering the claimant’s right to 
remain in employment at X school whereas the ISA would have to decide whether the claimant 
should have the general right to teach and work with children. According to Lord Hope, this 
justified the view that the two proceedings were “separate and distinct”.  

Lord Kerr was in dissent. His Honour found that it was open to the ISA to pay close attention to 
the findings of the disciplinary panel and to be substantially influenced by them. Lord Kerr 
asserted that there would be nothing inconsistent in the ISA forming its own independent views 
while still being heavily influenced by the disciplinary hearing. In fact, according to Lord Kerr the 
ISA should “pay the closest attention” to the record of proceedings before the panel given that it 
was the only remotely adversarial proceeding in the entire process. 

Relevance to the Victorian Charter  

This case may be relevant to the right to a fair hearing under section 24(1) of the Charter, which 
provides that “A person charged with a criminal offence or a party to a civil proceeding has the 
right to have the charge or proceeding decided by a competent, independent and impartial court 
or tribunal after a fair and public hearing.”  

The decision may lead to a person having procedural rights in proceedings that fall short of the 
definition of “a civil proceeding” but which have a substantial influence or effect on a “civil 
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proceeding”. However, the decision suggests that any civil proceeding in which the significance of 
evidence is independently examined and conclusions independently drawn, is unlikely to be 
substantially influenced by related proceedings. 

The decision can be found at: http://www.bailii.org/uk/cases/UKSC/2011/30.html  

Keren Benjamin is a Seasonal Clerk at Mallesons Stephen Jaques 

Shock jocks beware:  Restrictions on broadcasting offensive material not 
a disproportionate interference with the right to freedom of expression 
R (on the application of) v The Office of Communications [2011] EWCA Civ 692 (17 June 2011) 

Summary 

This case concerns an appeal against the Divisional Court’s finding that a radio presenter’s right 
to freedom of expression was not infringed by an adverse ruling of the Broadcasting Code’s 
statutory regulator (Ofcom). The appellant challenged Ofcom’s finding on the ground that it fell 
foul of article 10 of the European Convention on Human Rights. Article 10 encompasses the 
freedom to receive and impart information and ideas without interference, subject to restrictions 
as prescribed by law and necessary in a democratic society for the protection of the rights of 
others. The England and Wales Court of Appeal (Civil Division) (EWCA) unanimously dismissed 
the appeal.  

Facts 

The interview in question was broadcast live on the Talksport radio channel and was on the topic 
of the local council’s proposal to ban smokers from becoming foster parents. The interviewee was 
a local politician. The appellant was known to be a robust interviewer who had strong feelings on 
the issue, having been raised in foster care himself. Following a controlled start, the interview 
quickly degenerated into a ‘slanging match’ with the appellant calling the interviewee offensive 
names, including ‘Nazi’, ‘ignorant pig’, ‘health fascist’ and ‘ignorant idiot’.   

After the interview both the appellant and the broadcaster issued apologies to their audience.   

Ofcom received 53 complaints about the interview from listeners. In due course it issued a finding 
that the broadcasting of the interview caused significant and unnecessary offence to listeners. As 
a result, it determined that Talksport had breached rule 2.3 of the Broadcasting Code, which 
states that broadcasters must ensure that material which may cause offense is justified by the 
context. Even taking into account the programme’s context, audience expectations and editorial 
content, Ofcom decided that there was no justification for the offensive broadcast.  

Ofcom’s finding was made against the broadcaster (who readily accepted that the interview had 
breached the Broadcasting Code) and was not accompanied by any sanction other than 
publication of the finding. The appellant, however, had ‘locus standi’ to apply to the Divisional 
Court to have the finding quashed. The Court dismissed the application, holding that the 
broadcast was gratuitously abusive and entirely without factual content or justification.   

Decision 

The EWCA concluded that Ofcom’s finding was correct and its decision to publish its finding was 
not a disproportionate interference with the appellant’s article 10 rights.   

In his judgment Lord Neuberger MR reiterated the importance of freedom of expression as “the 
lifeblood of democracy” and cited with approval Sedley LJ’s comment that “[f]reedom only to 
speak inoffensively is not worth having”. Drawing on the Strasbourg jurisprudence, his Lordship 
identified the following accepted principles:  
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• the need for any particular restriction on freedom of expression “must be established 
convincingly”; 

• the relevant question to consider is whether the interference with one’s right to freedom 
of expression is “proportionate to the legitimate aim pursued”; 

• particular regard must be given “to the words used…, the context in which they were 
made public and the case as a whole”; 

• a distinction must be drawn between “harsh words” which constitute “a gratuitous 
personal attack” and those forming “part of a political debate”;  

• someone using insulting words in the context of “an open discussion of matters of public 
concern” may be given greater latitude; 

• the severity of the sanction imposed may be relevant; and 

• the inability to retract, perfect or reformulate a statement before publication is relevant. 

In determining whether the interview offended the Broadcasting Code, the EWCA agreed with 
Ofcom and the Divisional Court that the interview must be considered “as a whole and in its 
context”. In support of the appellant’s case, the Court noted that the interview concerned an issue 
of general public interest, it was a live broadcast, the interviewer was known to be a hard-hitting 
interviewer and the interviewee was a politician who made no subsequent complaint.   

However, taking into the account the aggressive tone of the interview, the frequent interruptions, 
the insults, the raving, the absence of any substantive content and the length for which the 
interview was allowed to run, the EWCA found that Ofcom’s published finding did not represent 
an interference with the interviewer’s right to freedom of expression. As Lord Neuberger MR 
observed: “[h]eated exchanges, impertinent questions and opinionated tone in other interviews 
are one thing, the combination in this interview of bullying manner, interruption, ranting and 
insults is quite another”.  

Relevance to the Victorian Charter 

Section 15 of the Victorian Charter protects freedom of expression, including the right to hold an 
opinion without interference and the right to seek, receive and impart information freely. 
Relevantly, section 15(3) provides that special responsibilities are attached to the right of freedom 
of expression and the right may be subject to lawful restrictions reasonably necessary: (a)  to 
respect the rights and reputation of other persons; or (b) for the protection of national security, 
public order, public health or public morality.   

Radio and television is an area where a degree of control is expected, and recognised 
broadcasting standards should be interpreted in accordance with section 15. Drawing on this 
comparative UK jurisprudence, any regulatory obligations to avoid offensive material may be 
interpreted as being limited to material that is gratuitously shocking or offensive.   

The decision is available at: http://www.bailii.org/ew/cases/EWCA/Civ/2011/692.html 

Isabel Waters is a Law Graduate with the Human Rights Law Group at Mallesons Stephen 
Jaques. 
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Human rights at what cost? Balancing human dignity and economic 
constraints 
R (on the application of McDonald) v Royal Borough of Kensington and Chelsea [2011] UKSC 33 

Summary 

The UK Supreme Court has held that the failure to provide an elderly woman with night-time care 
assistance to help her use the toilet, and instead requiring she use incontinence pads and special 
sheets (even though she is not incontinent), does not breach the right to privacy in article 8 of the 
European Convention on Human Rights. 

Facts 

Elaine McDonald, formerly a prima ballerina with the Scottish Ballet, was disabled as a result of a 
stroke in 1999 which resulted in severely limited mobility. Part of the package of care services 
provided for Miss McDonald by the local authority, the Royal Borough of Kensington and Chelsea 
(RBKC), included a night time carer at her home to prevent falls and provide assistance to use a 
commode for a neurogenic bladder condition, which necessitated Miss McDonald going to the 
toilet two to three times a night.  

RBKC advised Miss McDonald they were cutting her care services to withdraw night time care, 
replacing her carer with incontinence pads and special sheets, despite the fact she was not 
incontinent. This decision was made on the basis of its 'needs assessment' that Ms McDonald’s 
need to 'urinate safely during the night' could be met through the use of pads and sheets. Once 
that assessment was carried out, the RBKC were under a statutory duty to meet the assessed 
needs of Ms McDonald. 

Miss McDonald considered the reduction in her care to the use of incontinence pads, despite the 
fact she was not incontinent, to be an '”intolerable affront to her dignity” and appealed RBKC's 
decision on the grounds it was in breach of its statutory duty to meet her assessed need, and 
breached her right to privacy pursuant to article 8 of the European Convention of Human Rights 
(ECHR). 

At first instance the Administrative Court of the High Court granted Miss McDonald leave to apply 
for judicial review to the Court of Appeal. On appeal, the Court upheld RBKC's decision. Miss 
McDonald appealed the decision to the UK Supreme Court. 

The dispute centred on the scope of the RBKC's needs assessment. Miss McDonald argued that 
the Royal Borough had assessed her need as being “assistance at night to use a commode”. If 
this was the assessed need, the failure to provide the carer to assist Ms McDonald to use the 
commode constituted a breach of RBKC's statutory duty. In response, the RBKC argued it had 
assessed her need as being “safe urination at night” and accordingly the use of incontinence 
pads and special sheets was capable of being considered a reasonable measure for this 
purpose. 

Decision  

By majority, the Supreme Court held the RBKC had acted lawfully in their review of Miss 
McDonald's night time care needs and was free to alter its care package and decide what Miss 
McDonald's care needs were. 

The majority held that the decision to provide incontinence pads to Miss McDonald, despite the 
fact that she is not incontinent, did not breach her rights to privacy and dignity under article 8 of 
the ECHR. The Court acknowledged the positive obligation imposed by article 8 for a state to 
take steps to provide welfare support. However, the Court noted ECHR jurisprudence balanced 
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the competing needs of the individual with the needs of the community as a whole, and that this 
margin of appreciation was even wider when limited state resources had to be taken into account. 
In the circumstances the Court agreed with the reasoning of the Court of Appeal that, in 
comparison with other article 8 cases where a failure to provide welfare support resulted in 
“appalling” consequences, there was no breach of Miss McDonald's right to privacy, and even if 
there was a breach, such a breach would be clearly justified by article 8(2) on the grounds  

that it is necessary for the economic well-being of the respondents and the 
interests of their other service-users and is a proportionate response to the 
appellant's needs because it affords her the maximum protection from injury, 
greater privacy and independence, and results in a substantial costs saving.  

Lady Hale provided the dissenting judgment. In contrast to the other judges, Lady Hale 
considered the needs of the individual should be assessed against the standards of 'civilised 
society' and opined it was irrational to characterise Ms McDonald as having a different need from 
the one she in fact has. She noted that in the UK “we do not oblige people who can control their 
bodily functions to behave as if they cannot do so, unless they themselves find this the more 
convenient course”. Lady Hale considered the decision of the majority would entitle local 
authorities to withdraw night time care even if a person needed to defecate during the night and it 
would not, under local law, be acceptable to treat a hospital or nursing home patient in that way. 

Relevance to the Victorian Charter 

The right to privacy has previously been held by the European Court of Human Rights to include 
protection of the dignity of the individual in his or her private life and physical and psychological 
integrity. Here, however, it appears the needs of Miss McDonald were characterised in terms of 
her physical needs only (ie the need to urinate) and in terms of what was cost-efficient in the 
supply of welfare support. Not only was this contrary to Lady Hale’s approach which measured 
Miss McDonald’s needs against the standards of a civilised society, it also arguably 
mischaracterised Miss McDonald’s needs thereby reducing the significance of the failure to 
provide welfare support. Accordingly, the characterisation of needs of individuals may be critical 
under section 13 of the Victorian Charter which protects the right to privacy. 

The decision is available at: http://www.bailii.org/uk/cases/UKSC/2011/33.html 

Zara Durnan and Susanna Kirpichnikov are Lawyers at Lander & Rogers and are previous 
secondees to the Human Rights Law Centre  

State bears onus to explain injuries in custody 
Gubacsi v Hungary [2011] ECHR 1044 (28 June 2011) 

Summary 

In this case, the European Court of Human Rights (the Court) confirmed that ill-treatment of 
persons in custody by police, if sufficiently serious, may amount to inhuman and degrading 
treatment in breach of article 3 of the European Convention for the Protection of Human Rights 
and Fundamental Freedoms (the Convention). In circumstances where a person enters police 
custody in good health, and is injured when released, the State bears the onus to provide a 
plausible explanation of how the injuries were caused. 

Facts 

Gabor Gubacsi (the applicant), a Hungarian national, was taken into police custody following a 
car accident in which the applicant was found to be heavily under the influence of alcohol. In 
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order to conduct blood and urine testing, and following an altercation with police, a number of 
medical examinations were performed and minor injuries were recorded. 

Police officers then escorted the applicant to the local custodial unit. Due to his allegedly strange 
behaviour, the applicant was transferred to a medical centre for drug testing. The applicant stated 
that during this transfer and while at the custodial unit, he was severely beaten by at least four 
police officers. While the applicant was not fully able to reconstruct the event due to the influence 
of alcohol, he was able to identity two of the police officers he said were present during his 
beating. 

Medical evidence conducted within 24 hours of his release recorded that the applicant suffered 
from a number of contusions and abrasions on his body and a severe injury to his left testicle. 

The applicant made a complaint to the relevant Prosecutorial Investigation Office (the Office), 
who launched an investigation. The Office interviewed the applicant and the police officers 
involved, held an identification parade and confrontations, and obtained an expert opinion. The 
Office terminated the investigation, finding that while the injuries sustained by the applicant was 
caused by ill-treatment, it was not possible to identify the perpetrator. The applicant submitted a 
complaint against the decision of the Office with the relevant Chief Prosecutor's Office, who 
rejected the complaint. 

The applicant then appealed to the Court, with Hungary as the State respondent. 

Decision 

After dismissing Hungary's objection to the validity of the application on the basis that domestic 
remedies had not been exhausted, the Court examined whether: 

• the injuries sustained by the applicant at the hands of police; and / or 

• the investigation conducted by the Office; 

• were in breach of the freedom against torture or inhuman or degrading treatment or 
punishment contained in Article 3 of the Convention.  

Did the ill-treatment of the applicant amount to cruel and inhuman treatment? 

The Court found that Hungary had breached article 3 in regards to the injuries sustained by the 
applicant.   

The Court reaffirmed that article 3 enshrines one of the fundamental values of a democratic 
society and, unlike many other rights and freedoms, no exception or derogation is permissible.  In 
order to fall within the scope of article 3, the Court stated that: 

ill-treatment must attain a minimum level of severity … The assessment of this 
minimum is relative: it depends on all the circumstances of the case, such as 
the duration of the treatment, its physical and / or mental effects and, in some 
cases, the sex, age and state of health of the victim.  In respect of a person 
deprived of his liberty, recourse to physical force which has not been made 
strictly necessary by his own conduct diminishes human dignity and is in 
principle an infringement of the right set forth in Article 3. 

The Court noted that the minor injuries sustained by the applicant prior to being transferred to the 
custodial unit differed greatly from the injuries recorded on the day after his release. These 
injuries were sufficiently serious to fall within the scope of article 3. 

The Court observed that where an individual is taken into police custody in good health but is 
found to be injured at the time of release, the State bears the onus of providing a plausible 
explanation of those injuries were caused. On the evidence, Hungary had not proven that the 
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injuries were caused other than by the treatment of the applicant while in police custody. In fact, 
the Office itself concluded, and Hungary admitted, that ill-treatment might have been inflicted on 
the applicant by police officers. 

On this basis, the Court found that the applicant had been subjected to inhuman and degrading 
treatment in breach of article 3. 

Did the investigation breach Hungary's obligation under Article 3? 

The Court found that the investigation by the Office was adequate and did not breach article 3. 
The Court acknowledged that the major reason the investigation was terminated was because of 
the "irreconcilable testimonies" given by police, and the inconsistencies in the applicant's account 
owing to the influence of alcohol and drugs. 

The Court awarded the applicant EUR 10,500 plus costs. 

Relevance to the Victorian Charter 

Section 10 of the Charter provides protection from torture and cruel, inhuman or degrading 
treatment in much the same terms as the Convention. Bell J in Kracke v Mental Health Review 
Board & Ors (General) [2009] VCAT 646 stated many of the principles confirmed by the Court in 
this case. 

The case affirms the importance of the protection against torture and cruel, inhuman or degrading 
treatment in relation to police custody. As a public authority under the Charter, Victoria Police are 
bound to ensure that treatment of persons in their custody is in accordance with human rights 
standards. 

This is especially important considering the recent focus on police use of force following the 
various inquiries into the death in custody of Cameron Doomadgee in Queensland, the Victorian 
Office of Police Integrity's reports into use of force in 2005 and 2009, and the recent coronial 
inquiry into the fatal shooting by Victoria Police of 15-year-old Tyler Cassidy in 2008. 

The decision can be found at: http://www.bailii.org/eu/cases/ECHR/2011/1044.html 

Tim Goodwin is a Lawyer with Allens Arthur Robinson 

Deportation to situations of generalised violence may breach human 
rights 
Sufi and Elmi v The United Kingdom [2011] ECHR 1045 (28 June 2011) 

Summary  

The European Court of Human Rights (the Court) has found that the return of two Somali 
nationals to Mogadishu, Somalia would amount to inhuman and degrading treatment in breach of 
article 3 of the European Convention for the Protection of Human Rights and Fundamental 
Freedoms (the Convention) because of the situation of general violence there.    

Facts  

Both of the Applicants were Somali nationals being held in detention in the United Kingdom 
pending deportation due to their criminal behaviour.  

The first Applicant, Mr Sufi, was born in 1987, and had entered the United Kingdom using false 
travel documents in 2003. He claimed asylum on the ground that as a member of the minority 
clan Reer-Hamar, he had been subjected to persecution by Hawiye militia, who had killed his only 
relatives. His asylum application was refused in 2005 by the Secretary of State for the Home 
Department because, inter alia, the fact that the first Applicant had remained in Somalia until 
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2003 undermined his claim to be a member of a minority clan. From 2005, the first Applicant was 
found guilty of a number of offences, including burglary, attempted burglary and dishonestly 
obtaining goods by deception. In making the deportation order in 2006, the Secretary of State 
noted the seriousness of the first Applicant's offences and the need to protect the public from 
serious crime, the fact that the first Applicant was young, in good health and single, and that he 
had spent his youth and formative years in Somalia. It would therefore not be unreasonable to 
expect him to readjust to life in Somalia, and his deportation would not constitute a 
disproportionate interference with his right under article 8 of the Convention to respect for his 
family and private life.  

The second Applicant, Mr Elmi was born in 1969, and had entered the United Kingdom in 1988 
when his father was appointed to the Somali Embassy in London. When his father died, the 
second Applicant made an application for asylum, and was granted Indefinite Leave to Remain in 
the United Kingdom in 1994. Between 1996 and 2004, the second Applicant was convicted of a 
number of offences, including handling stolen goods, obtaining property by deception, theft, road 
traffic and drug offences. In making the deportation order in 2006, the Secretary of State 
considered that the second Applicant was a danger to the community, that he would not be at risk 
if her returned to Somalia as he was a member of a majority clan and that the family ties with his 
sisters and mother in the United Kingdom did not constitute family life for the purposes of article 8 
of the Convention.  

Both Applicants' initial appeals against the Secretary of State's decisions were rejected, and they 
made applications to this Court. They argued that if they returned to Somalia they would be at 
real risk of ill-treatment contrary to article 3 and/or a violation of the right to life under article 2 of 
the Convention. They also claimed that their removal with disproportionately interfere with their 
rights to private and family life under article 8 of the Convention.   

Decision 

After dismissing the United Kingdom's objection to the validity of the applications on the basis 
that domestic remedies had not been exhausted, the Court examined the merits of the 
Applicants' claims, focusing on whether the deportation orders breached article 3 of the 
Convention.  

The Court observed that the prohibition of torture and of inhuman and degrading treatment or 
punishment is absolute, irrespective of the victims conduct and that therefore the nature of the 
offence committed by the applicants is irrelevant for the purposes of article 3.   

In the context of an expulsion, the Court said 

the sole question for the Court to consider… is whether, in all the 
circumstances of the case before it, substantial grounds have been shown for 
believing that the person concerned, if returned, would face a real risk of being 
subjected to treatment contrary to Article 3. If the existence of such a risk is 
established, the applicant's removal would necessarily breach Article 3, 
regardless of whether the risk emanates from a general situation of violence, a 
personal characteristics of the applicant, or a combination of the two.  

The Court went on to say however that "a general situation of violence would only be of sufficient 
intensity to create such a risk 'in the most extreme cases' where there was a real risk of ill-
treatment simply by virtue of an individual being exposed to such violence on return." Although 
there was no guidance in previous decisions of the Court as to how the intensity of a conflict is to 
be assessed, the Court accepted the following criteria of the Asylum and Immigration Tribunal as 
an appropriate yardstick by which to assess the level of violence in Mogadishu, namely:  
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• whether the parties to the conflict were either employing methods and tactics of warfare 
which increased the risk of civilian casualties or directly targeting civilians;  

• whether the use of such methods or tactics was widespread among the parties to the 
conflict;  

• whether the fighting was localised or widespread; and 

• the number of civilians killed, injured and displaced as a result of the fighting.  

In assessing whether a returnee would be subject to article 3 ill-treatment, the Court emphasised 
that humanitarian conditions in a country of return were also relevant, as was a consideration of 
whether the proposed deportees could relocate to a safer region in the country of return.  

The Court concluded that the objective information before it overwhelmingly indicated that the 
level of violence in Mogadishu was of sufficient intensity to pose a real risk of treatment reaching 
the article 3 threshold to anyone in the capital, except for those who are well-connected to 
'powerful actors'.  Although it accepted that there were parts of southern and central Somalia 
where a returnee would not necessarily be at real risk, the Court considered that this would only 
be the case if the applicants had close family connections in those areas where they could 
effectively seek refuge.  

In relation to the first Applicant, the Court found that his removal to Mogadishu would violate his 
rights under article 3 of the Convention. Even if the first Applicant were able to relocate to 
southern or central Somalia, with no family in these parts, he would most likely find himself in a 
refugee camp where conditions were 'sufficiently dire' to reach the article 3 threshold in and of 
themselves. The first Applicant would also be particularly vulnerable on account of his mental 
illness. In relation to the second Applicant, although he was a member of a majority clan, the 
Court did not consider this to be evidence of sufficiently powerful connections which could protect 
him in Mogadishu. Neither did the Court accept that he could relocate safely within southern and 
central Somalia.    

Neither Applicant had made a claim in respect of pecuniary or non-pecuniary damage. The Court 
awarded both Applicants an amount for costs and expenses incurred before the Court.  

Relevance to the Charter 

This case is unlikely to be relevant to interpretation and application of the Victorian Charter.  
Because immigration matters are dealt with at a Commonwealth level, a Victorian court is unlikely 
to consider the application of the Charter in an immigration context.  

At a national level, the principles affirmed by the decision could potentially be relevant in a 
number of ways, including to a review of a Minister's decision to deport a non-citizen for serious 
criminal offences or to cancel a person's visa. For example, in exercising his/her discretion 
whether to cancel a person's visa, the Commonwealth Minister is required to apply 'Direction no. 
41 Visa Refusal and Cancellation under section 501 of the Migration Act'. One of the 'primary' 
considerations to be taken into account under Direction No. 41 are relevant international 
obligations, including the non-refoulement obligations contained in the Convention and the 
Protocol Relating to the Status of Refugees, the International Covenant on Civil and Political 
Rights and the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment. The principles affirmed by this decision may have further relevance if the Migration 
Amendment (Complementary Protection) Bill 2011 is passed. This Bill would amend the Migration 
Act to extend protection to people who are not refugees but who face a real risk of torture or 
cruel, inhuman or degrading treatment or punishment if returned home, or would be exposed to 
the death penalty or other arbitrary deprivation of life. 
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The decision can be found at: http://www.bailii.org/eu/cases/ECHR/2011/1045.html 

Rosannah Healy is a Lawyer and Pro Bono Coordinator at Allens Arthur Robinson 

 

HRLC POLICY WORK 

UN Treaty Bodies: NGOs call for strengthened engagement  
UN human rights bodies are an essential component of the international system for the promotion 
and protection of human rights, complementing the work of regional and domestic non-
government organisations and national human rights institutions. 

At its 102nd session in Geneva, the UN Human Rights Committee held a dialogue with NGOs 
and NHRIs as to how to enhance engagement between the Committee and civil society 
organisations and, through such coordination, to enhance the fulfilment of human rights on the 
ground. 

The Human Rights Law Centre was pleased to contribute to and support an NGO Paper to the 
Committee, coordinated by the Centre for Civil and Political Rights and Amnesty International, 
which sets out a range of concrete and practical recommendations to enhance the 
complementary relationship between the Human Rights Committee, NGOs and NHRIs, including 
as to: 

• the periodic reporting process;  

• the review of states which fail to submit periodic reports; and  

• follow up and implementation of human rights recommendations. 

Parliamentary committee: Consider overarching human rights framework 
for foreign policy 
A joint parliamentary committee has recommended that the Department of Foreign Affairs and 
Trade attach further importance to human rights in its work. 

On 21 July, the Joint Committee on Foreign Affairs, Defence and Trade published its Review of 
the DFAT Annual Report for 2009-10. The Human Rights Law Centre previously made a 
submission to the review, calling for a human rights-based approach to foreign affairs and the 
development of a comprehensive, overarching human rights policy. The HRLC also made a 
range of other recommendations, including as to the use of social media as an important tool of 
modern human rights diplomacy. 

In response to these recommendations, the Joint Committee “notes the potential value of having 
an overarching human rights framework against which to test foreign policies, and encourages 
DFAT to further highlight the importance of human rights in its annual report”. The Committee 
also highlights the value of Australia engaging in bilateral human rights dialogue and involving 
relevant parliamentarians in these processes.   

On the topic of e-diplomacy, the Committee takes note of DFAT’s limited resources but, 
consistent with the HRLC submission, recommends that DFAT “make stronger efforts to 
capitalise on the potential offered by modern communications technology in terms of the 
dissemination and collection of information, and make greater efforts at understanding future e-
diplomacy opportunities”. The Government has not yet responded to the Committee report. 

http://www.bailii.org/eu/cases/ECHR/2011/1045.html�
http://www2.ohchr.org/english/bodies/hrc/index.htm�
http://www.hrlc.org.au/files/NGO-Paper-to-UN-Human-Rights-Committee.pdf�
http://www.hrlc.org.au/files/NGO-Paper-to-UN-Human-Rights-Committee.pdf�
http://www.ccprcentre.org/�
http://www.amnesty.org/�
http://www.aph.gov.au/house/committee/jfadt/review%20fa_tr_2009_10%20annrep/report.htm�
http://www.aph.gov.au/house/committee/jfadt/review%20fa_tr_2009_10%20annrep/report.htm�
http://www.hrlc.org.au/content/topics/asia-pacific/human-rights-and-australian-foreign-policy-submission-to-parliamentary-committee-review-of-dfat-7-april/�
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HRLC CASEWORK 

High Court to consider fundamental rights and freedoms in the Australian 
Constitution 
On 2 and 3 August 2011, the High Court of Australia will consider whether parole conditions 
imposed on Lex Wotton breach fundamental rights contained in the Australian Constitution. Mr 
Wotton is an Aboriginal man who was convicted of offences for his involvement in the Palm 
Island riots in 2004. The case being heard by the High Court considers whether parole conditions 
imposed on Mr Wotton – namely that he attend no public meetings without prior approval of his 
corrective services officer and that he is prohibited from having any interaction whatsoever with 
the media – are contrary to the implied rights of political communication contained in the 
Australian Constitution. 

Mr Wotton is being assisted by a legal team comprising Ron Merkel QC and Kristen Walker of 
counsel, together with Levitt Robinson Solicitors and Allens Arthur Robinson. 

Further information about the hearing, including copies of court documents, are available at:  
http://www.hcourt.gov.au/cases/case-s314/2010 

 

HRLC MEDIA COVERAGE 
The Centre has featured in the following media coverage since the last Bulletin: 

• ‘AFL chief backs diversity’, Star Observer, 1 August 2011 

• Stefan Armbruster, ‘Palm Island rioter challenges parole gag’, SBS World News Radio, 
1 August 2011 

• Farrah Tomazin, ’Baillieu likely to retain human rights charter’, The Age, 31 July 2011 

• Katie Weiss, 'Police investigating themselves: a ‘hopeless position’', Crikey, 29 July 
2011  

• Phil Lynch, 'Sri Lanka, human rights and foreign policy in a tweet', ABC The Drum 
Opinion, 21 July 2011 

• Greg Dyett, ‘Australia forcing risky asylum options’, SBS Radio, 12 July 2011 

• 'Failed death penalty appeal must spark reform', Lawyers Weekly, 07 July 2011  

• Whitney Harris, 'Burqa unveiling proposal criticised', Bendigo Advertiser, 07 July 2011  

• 'Government rejects marriage push', The Star Observer, 15 June 2011 

 

 

 

http://www.hcourt.gov.au/cases/case-s314/2010�
http://www.starobserver.com.au/news/2011/08/01/afl-chief-backs-diversity/58236�
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/180011/Palm-Island-rioter-challenging-parole-conditions�
http://www.theage.com.au/victoria/baillieu-likely-to-retain-human-rights-charter-20110730-1i5fg.html�
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http://www.starobserver.com.au/news/2011/06/15/government-rejects-external-push-for-marriage/54373�
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 SEMINARS & EVENTS 

Comparative Bills of Rights course 
Commencing 10 August 2011  

This course provides students with a practical understanding of the workings of bills of rights, by 
comparing the operation of the Victorian Charter of Human Rights with similar instruments that 
have long been in place in the United Kingdom, New Zealand, Canada, and more recently 
Ireland. By focussing on the legal principles through which these jurisdictions have brought 
human rights law into the fabric of their own administrative law, students will come away with an 
understanding of how to advise on the relevance of the Victorian Charter to all fields of public 
administration in the state. The convenor of the course has advised extensively on the UK 
Human Rights Act, and appeared in a number of leading cases in England and Ireland. She will 
be joined by leaders of the Victorian Bar who have been involved in the implementation of the 
Charter in the Victorian courts. Comparative bills of rights commencing in August is being taught 
intensively at the Monash University Law Chambers, now located at 555 Lonsdale Street.  

Further information can be found online here. 

Strange Birds in Paradise: A West Papuan Soundtrack – Album Launch  
Sunday 4 October 2011 
Northcote Social Club, Melbourne 

With human rights abuses continuing on Australia's doorstep in West Papua, five West Papuan 
musicians gathered in Melbourne to record the outlawed folk songs of West Papuan freedom 
fighter and musician Arnold Ap with renowned Australian musician and film composer David 
Bridie. Strange Birds in Paradise features the remarkable voices of West Papuan performers 
Hein Arumisore, Jacob Rumbiak and Gillius Kogoya, and musical collaborations with Airi Ingram 
and Phil Wales. These artists will also come together for the launch, joined onstage by West 
Papuan musicians Ronny Kareni, Frederick Yawandare, Adrianus Birif and Anselmus Pisakai. 
The afternoon of music will also include performances from Vika and Linda Bull, The Black 
Orchid String Band, David Bridie, Phil Wales, Black Cab, El Witeri (The Red Eyes), with 
appearances by MC’s Lehmo and Greg Fleet. 

Tickets can be booked online here. 

Change the World: Amnesty International Human Rights Conference 
6 to 8 October 2011 

Royal on The Park Hotel, Corner of Albert and Alice Streets, Brisbane 

Celebrate 50 years of Amnesty International at their Human Rights Conference in Brisbane this 
October. 

Salil Shetty, Amnesty International’s Secretary General will be delivering an address to the 
conference on the state of the world’s human rights. Come along and hear amazing personal 
stories, take part in robust discussions with top international speakers and learn about new ways 
to defend human rights. For more information check the conference website. 

http://www.monash.edu.au/pubs/handbooks/units/LAW7333.html�
https://www.cornerhotel.com/boxoffice/?venue=NS&gig=1313292600�
http://hrc.amnesty.org.au/�
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Human Rights Symposium: Realising Economic, Social and Cultural 
Rights in the UK 
21 and 22 October 2011 

This conference is organised by Just Fair in partnership with the Equality and Human Rights 
Commission, the Law Society of England and Wales, and the Human Rights Centre (University of 
Essex) (HRC) and will take place at the Law Society of England and Wales.  

Key speakers include:  

• Justice Albie Sachs (former Justice of the South African Constitutional Court),   

• Professor Francesca Klug OBE (Director, Human Rights Futures Project, LSE),  

• Lady Justice Arden (Lady Justice of the Court of Appeal of England and Wales),  

• Baroness Walmsley (Patron, CRAE, co-Chair Liberal Democrat Parliamentary Policy 
Committee on Education, Families and Young People and sponsor of the 2009 ROCK 
Children's Rights Bill),  

• Professor Emeritus Richard Wilkinson (Director, Equality Trust and author 'The Spirit 
Level'). 

Further information and booking details can be found online here. 

Human Rights and Comparative Disability Law  
1-2, 5-7 December 2011 

This subject is part of Latrobe University’s Public Interest Law program which offers the 
opportunity to study at an advanced academic level the intersection of Law and the Public 
Interest. In this subject students examine recent developments in international and comparative 
disability law. They begin with an overview of international human rights law and consider the 
developing relationship between disability discrimination law and international human rights. 
Using a comparative law approach students examine issues arising in a range of areas such as 
mental health; education; employment; housing and health. 

Further information can be found online here. 

 

 RESOURCES 

United Nations Special Rapporteur releases essential guide for human 
rights defenders 
The UN Special Rapporteur on the situation of human rights defenders, Margaret Sekaggya, has 
launched her Essential guide to the right to defend human rights, which is aimed at supporting 
human rights defenders by raising awareness on the dangers they face and increasing 
understanding of the UN Declaration on Human Rights Defenders.  

The Guide maps out the rights provided for in the Declaration, based mostly on information 
received and reports produced by the two Special Rapporteurs on the situation of human rights 
defenders, Hina Jilani (2000-2008) and Margaret Sekaggya (since 2008), during the past eleven 
years.  From the rights to protection and freedom of opinion and expression, to the rights to 
communicate with international bodies and to access funding, the Guide analyses what these 

http://services.lawsociety.org.uk/events/node/53678�
http://www.latrobe.edu.au/lawman/currentstudents/assets/downloads/law/2011-LAW5HCD-subject-information-flyer.pdf�
http://www.ohchr.org/Documents/Issues/Defenders/CommentarytoDeclarationondefendersJuly2011.pdf�
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rights entail and what is needed to ensure their implementation. It also addresses the most 
common restrictions and violations faced by defenders and provides recommendations to 
facilitate States' implementation of each right. 

 

 HUMAN RIGHTS JOBS 

Association for the Prevention of Torture 
Established in 2007, the APT’s Asia-Pacific Programme works for the prevention of torture and 
other ill-treatment in the region, with a focus on priority countries, including Indonesia, Nepal and 
Thailand. The APT is seeking an experienced and highly motivated Programme Officer to 
implement its Asia-Pacific regional programme in cooperation with its partners.  

Australian Human Rights Commission 
The Australian Human Rights Commission was established in 1986 by an act of the federal 
Parliament. It is an independent statutory organisation that report to the federal Parliament 
through the Attorney-General. The Commission is currently advertising two positions. 

• The Director of the Age Discrimination Team is responsible for the management of the 
Age Discrimination team in providing advice to the Age Discrimination Commissioner on 
a range of Age related issues both at a national and international level.  

• The Director of the Race Discrimination Team is responsible for the management of the 
Race Discrimination team in providing advice to the Race Discrimination Commissioner 
on a range of race related issues both at a national and international level.  

 

 FOREIGN CORRESPONDENT 

Human Rights Council 17th session 
The 17th session of the Human Rights Council was held from 30 May to 17 June in Geneva. The 
session was an important measure of whether the shifting dynamics observed at the 16th 
session, following on in large part from the events of the ‘Arab Spring’, would be sustained. 
Those events had given momentum to a trend whereby States had begun to show a willingness 
to set regional and national interests at least a little to one side, demonstrated by the engagement 
with the Council of troubled States, such as Tunisia and Cote d’Ivoire, and a readiness on the 
part of many other States to reach across regional groups to work on joint initiatives. In general 
this session did build on the achievements of the March session, with some particularly striking 
developments.  

The undoubted highlight of the session was the adoption of a resolution on sexual orientation and 
gender identity, led by South Africa, with the active support of the Group of Latin American and 
Caribbean Countries (GRULAC) and backed by the Western European and Others Group 
(WEOG). Not only is this the first time that the UN has adopted a resolution that focuses 
specifically on human rights related to sexual orientation and gender identity, but the leadership 
demonstrated by the ‘global south’ on this matter is an indication that the old dynamics of the 
Council continue to shift. South Africa’s leadership in the face of opposition from its regional 

http://www.apt.ch/index.php?option=com_k2&view=item&id=1055&lang=en�
http://www.hreoc.gov.au/about/jobs/index.html�
http://www.hreoc.gov.au/about/jobs/index.html�
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group was extremely positive, and it is to be hoped not only that South Africa will continue to 
assert itself in this way, but that its principled stance may set an example to other States within 
the African Group and thereby somewhat reduce the stranglehold that the regional and political 
groups often hold on Council deliberations.  

The 17th session also saw the Council sustain the deeper engagement in country situations 
noted at the 16th session. The mandate of the Commission of Inquiry into the situation in Libya, 
established at the 15th special session, was extended, while in the case of Cote d’Ivoire, the 
Commission of Inquiry was replaced by an Independent Expert (notably with the support of Cote 
d’Ivoire). Although in theory the creation of a new special procedure marks the Council’s use of a 
stronger tool than a Commission of Inquiry, the mandate of the new Independent Expert is 
restricted to follow up on the recommendations made in the report of the Commission of Inquiry. 
Those recommendations lack in specificity and in that sense limit the Independent Expert in his or 
her tasks, but they do cover all of the most important themes. It will therefore be key to find a 
qualified and independent mandate holder with the capacity to interpret the mandate in a broad 
manner.  

Meanwhile Syria continues its non-cooperation with the Commission of Inquiry established to 
investigate on-going violations in the country. There was, however, evidence of greater efforts to 
pursue such cases, with the delivery of a joint cross-regional statement on behalf of 54 States. 
The statement condemned the Syrian Government’s failure to respond to calls from the Council, 
the High Commissioner, and the UN Secretary-General’s Special Advisers on the Prevention of 
Genocide and on the Responsibility to Protect to “respect the will of its people and to implement 
reforms”.   

The Council also adopted a short procedural decision on Yemen, inviting the High Commissioner 
to present her report on Yemen to the Council; and resolutions were adopted on Kyrgyzstan, 
Belarus, and Somalia.  

Unfortunately, these overall positive engagements do not point to an across-the-board 
improvement from the Council. The Council’s weaknesses remain, as evident in the case of 
Bahrain, which has been consistently ignored by the Council despite the on-going violations and 
deteriorating situation. The Council’s failure to address the situation reveals how important the 
political will of member States remains if action is to be taken. In this particular case, the US, 
which has taken a strong leadership role in many similar situations, has been reluctant to speak 
out against its political ally. During the general debate under Item 4 the US pointed to the 
Bahraini government as having responsibility to ensure accountability, thereby implicitly claiming 
that the Government still has the necessary legitimacy to do so and effectively denying a role for 
the Council to step in.  

In the case of Sri Lanka the Council also continues to maintain its silence, despite the best efforts 
of human rights defenders, the High Commissioner, and special procedures to ensure the 
continued visibility of the magnitude of the violations suffered by the people of Sri Lanka.  

It is crucial to keep in mind as well that while the overall greater commitment demonstrated to 
engage in country situations is to be welcomed, it has resulted in an unprecedented level of 
pressure on OHCHR, both financially and in terms of human resources. There were twelve 
resolutions at this session that called for additional work on the part of OHCHR, all ‘within existing 
resources’. This is part of an upwards trend, and as such is unsustainable. It is up to States to 
ensure that the financial resources are available to ensure that decisions taken by the Council 
can be implemented effectively, and that adverse effects on OHCHR’s other areas of work are 
avoided. 
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Finally, the session marked the end of the 5th cycle of the Council, and the end of the presidency 
of the Ambassador of Thailand, Mr Sihasek Phuangketkeow. The incoming President is Ms Laura 
Dupuy Lasserre, the Ambassador of Uruguay and the first woman President. She will serve for a 
period of 18 months, to enable the Council to bring its cycle into line with the calendar year. This 
extended term puts Ms Dupuy Lasserre in the unique position of having more space than any 
other President in which to develop plans and bring innovative ideas to fruition. It is hoped in 
particular that she will capitalise on this opportunity to consolidate the positive elements of recent 
sessions.  

Heather Collister is Human Rights Officer with the International Human Rights Defenders 
Programme at the International Service for Human Rights in Geneva 

 

 IF I WERE ATTORNEY-GENERAL… 

Getting it right: lessons from South Africa’s equality framework 
Beth Goldblatt 

As a new citizen of Australia I have been disappointed to see that anti-discrimination laws come a 
poor second to those of my former home, South Africa. The reform process to consolidate 
Australia’s anti-discrimination laws is an opportunity to bring our laws in line with international 
best practice. South Africa is a country worth studying given its history of racial discrimination 
under Apartheid and its significant attempts, since democracy, to put in place a strong equality 
framework to address this legacy.  

Entrenched Equality 

Equality, along with dignity and freedom, is one of the founding values of South Africa’s 
constitution and is mentioned in many parts of the Constitution. It is also the first right set out in 
the Bill of Rights. The right provides that everyone is equal before the law but contains two other 
important components: the first mandates and allows for measures to promote equality and the 
second contains anti-discrimination provisions.  

The anti-discrimination sections prohibit both the state and persons from unfairly discriminating 
against anyone. This means that the right is enforceable against the state and against all private 
individuals and bodies. The right also says that discrimination can be direct or indirect which 
allows for situations where differentiation appears neutral but has the effect of treating people 
unfairly. In practice, this distinction is not very significant since the South African courts have, like 
the Canadian courts, developed a substantive equality approach which focuses on the actual 
harm caused. The Courts see equality as a means of dismantling systemic disadvantage.  

The anti-discrimination sections prohibit discrimination on the basis of a list of grounds but also 
provide that this list is not exclusive. This means that new grounds of discrimination can be 
claimed as these arise. The listed grounds include:  

race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, 
age, disability, religion, conscience, belief, culture, language and birth. Cases have been decided 
on further grounds including HIV status and citizenship. Cases may also be brought claiming 
multiple or intersecting grounds. The focus is on the context of the distinction in deciding whether 
there has been discrimination. 
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A final point about the anti-discrimination provisions is that there is an in-built presumption in 
favour of the complainant alleging discrimination.  

The equality right also contains a section allowing for measures that promote equality – hence 
affirmative action or positive measures that preference previously disadvantaged groups are not 
regarded as discriminatory. The equality right is seen as positive, remedial and restitutionary. 

Equality Legislation 

The equality right in the new Constitution required the ‘enactment of national legislation to 
prevent or prohibit unfair discrimination and to promote the achievement of equality’. This led to 
the Promotion of Equality and Prevention of Unfair Discrimination Act, inelegantly abbreviated as 
PEPUDA, which is South Africa’s national equality legislation.  

The Act is divided into two main sections dealing, first, with measures to prevent unfair 
discrimination and second, with measures to promote equality. It also contains provisions 
specifically dealing with hate speech, harassment and publication and dissemination of unfairly 
discriminatory information. It establishes Equality Courts at magistrates’ court and superior court 
level and sets out the procedures to be followed in such courts. Presiding officers are provided 
with training on the Act. The extensive range of remedies available to these courts is designed to 
encourage a creative, informal judicial approach that is sensitive to the circumstances of each 
case and the needs and interests of the parties. There are wide standing provisions allowing 
proceedings to be instituted by individuals, those acting on their behalf, in the interests of a group 
or class, in the public interest, or an association acting in the interest of its members. The Human 
Rights Commission and Gender Commission are also entitled to bring cases. So almost anyone 
can bring a case against any public or private individual or group where discrimination has been 
alleged. There are no fees involved in bringing a case and each party pays their own legal costs 
(unless it is decided otherwise). Thus, even unsuccessful complainants will generally not have to 
pay the costs of the other side. 

On the promotion side of the Act, the state, bodies performing public functions and in many 
cases, other groups, are required to audit policies and laws, introduce new policies and prepare 
equality plans to meet their obligations under the Act. This extends, for example, to education, 
health services, insurance and pensions and even includes professional bodies, sports groups, 
clubs and associations. Everyone in society has a responsibility and a duty to promote equality.  

The Achievement of Equality 

Since democracy in 1994, South African courts have been very active on issues of equality. 
Some examples include: an HIV+ man refused employment as an airline steward was successful 
in challenging this practice; a woman in a Muslim marriage was awarded maintenance and 
inheritance rights; same-sex couples were provided with various benefits previously withheld 
including the right to marry; permanent residents were provided with welfare grants that were 
denied to them as non-citizens. The decisions of the courts have not always been positive for 
disadvantaged groups and some who have lost out include sex workers and women in domestic 
partnerships. However, the equality right, the legislation and the more active role of the courts in 
developing an equality jurisprudence have had an important impact on public debate and social 
attitudes. Like Australia and most other countries of the world, South Africa faces challenging 
issues of racism, xenophobia, sexism, homophobia, ageism and other forms of discrimination. A 
strong equality framework is a critical component in tackling these ills. Equality law also presents 
us with the opportunity to transform society based on a positive vision of social inclusion, 
tolerance and diversity. 
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Beth Goldblatt is a Visiting Fellow at the Australian Human Rights Centre at the University of 
New South Wales. She worked for many years at a human rights centre in South Africa and has 
held research posts at the University of Sydney and the University of New South Wales. She has 
written widely on equality in South Africa and has researched, taught, advocated and litigated on 
various aspects of human rights. 

This piece was first published as a Guest Blog for the HRLC’s Equality Law Reform Project 
website. 

 

 

 

 

 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 
 

The Human Rights Law Centre is a leading community legal centre.   

The Centre promotes and protects human rights through policy analysis, advocacy, strategic 
litigation and capacity building.   

Through these activities, the Centre contributes to the alleviation of poverty and disadvantage 
and the promotion of freedom, dignity and equality.   

The Centre is a registered charity. Donations are gratefully received and fully tax deductible. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda 
ABN: 31 117 719 267 

 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre. 

Visit www.hrlc.org.au every Friday for a weekly human rights news summary.  
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