
 

This edition is sponsored by 
 

 

                Edition 72, April 2012 

 

 

OPINION: A HUMAN RIGHTS AGENDA FOR 

THE NEW FOREIGN MINISTER  

The new Foreign Minister, Senator Bob Carr, 
should make the promotion and protection of 
human rights a key aim of Australian foreign 
policy, writes HRLC Executive Director, Phil 
Lynch. 

NEWS: AUSTRALIA MOVES TO 

STRENGTHEN DETENTION OVERSIGHT 

Australia has taken a step closer to ensuring 
independent and effective monitoring and 
oversight of places of detention. 

CASE NOTES:   
A recent decision from the European Court of 
Human Rights suggests that a policy of 
pushing asylum seeker boats back to sea will 
violate international law. 

IF I WERE ATTORNEY-GENERAL… 
Associate Professor at the University of 
Queensland, Dr Tamara Walsh, looks at the 
changes in law, policy and practice necessary 
to ensure realisation of the right to education 
for children with disabilities.  

 

 

 

TABLE OF CONTENTS 

 

 OPINION    2 

NEWS IN BRIEF    3 

INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 5 

NATIONAL HUMAN RIGHTS DEVELOPMENTS  6 

STATE-BASED HUMAN RIGHTS DEVELOPMENTS               10 

AUSTRALIAN HUMAN RIGHTS CASE NOTES               11 

INTERNATIONAL HUMAN RIGHTS CASE NOTES               14 

HRLC POLICY WORK AND CASE WORK                 34 

HRLC MEDIA COVERAGE                 38 

SEMINARS & EVENTS                 39 

BOOK REVIEW                 41 

FOREIGN CORRESPONDENT                 41 

IF I WERE ATTORNEY-GENERAL…                 43 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 2 

 

 

 

 

 

 

 

 

 

 

 OPINION 

A human rights agenda for the new Foreign Minister 

Early in their terms as US Secretary of State and UK Foreign Secretary, Hillary Clinton and 
William Hague both outlined ambitious agendas for human rights and foreign policy. Australia’s 
new Foreign Minister, Senator Bob Carr, should take a leaf out of their playbook. 

Both agendas were underpinned by what former Foreign Minister Gareth Evans has long 
identified as our national interest in “good international citizenship”. This approach recognises 
that spending political, financial and human capital on human rights beyond our borders is an 
investment, not a loss. Australia has a deep national interest in a stable region, a rule-based 
international order, a multilateral approach to global policy challenges, and a world which 
understands and respects Australian values such as freedom and a fair go. As Evans points out, 
we also have a self-interest in the reputational and reciprocal benefits that flow from good 
international citizenship. 

So what should Carr, who has said that he will be both an “activist” Foreign Minister and a foreign 
policy “realist” commit to in the area of human rights? 

First, Carr should commit to a principled and persistent approach to human rights, underpinned 
by a comprehensive human rights policy. A comprehensive policy, similar to those developed by 
the Netherlands and Sweden, could mainstream human rights across all areas of Australian 
foreign affairs and, like those countries, capitalise on the benefits of doing so. It could identify 
areas in which Australia is well-placed to make a distinctive international contribution, such as in 
business and human rights, the empowerment of women and girls, and combating discrimination 
on the grounds of sexual orientation or gender identity. 

Second, Carr should commit to the principles of human rights universality and non-selectivity. 
Unlike his predecessor Kevin Rudd, for example, he should be as active in working to end the 
violation of fundamental civil and political rights in West Papua as in Libya and Syria. In a similar 
vein, he should ratify the International Convention on the Rights of Migrant Workers. It does not 
sit well with our neighbours in the Asia-Pacific, many of whom have ratified the Convention and 
whose nationals are migrant workers, that it is one of the few international human rights treaties 
Australia has failed to sign. 

Third, Carr should commit to a human rights-based approach to Australia’s expanding aid and 
development program. Both the OECD and the Overseas Development Institute have identified 
that a human rights-based approach can deliver more effective, sustainable and value-for-money 
development outcomes. As part of this approach, the Government should increase AusAID 
funding to programs directly targeted at promoting and protecting human rights. At $3.7 million, 
AusAID’s Human Rights Grants Scheme is less than 0.1% of the total aid budget and just one-
tenth the size of the Netherlands’ Human Rights Fund. 

Fourth, Carr should commit to undertaking and publishing human rights impact assessments as a 
core component of Australia doing business abroad. Human rights due diligence could have 
avoided, for example, Australia’s investment in a Cambodia railway project that has resulted in 
human rights violations associated with the involuntary resettlement of locals. A human rights 
impact assessment could also enhance transparency about Australia’s training and cooperation 
with Indonesia’s special forces, Kopassus, and counter-terror police, Detachment 88. Members of 
both Kopassus and Detachment 88 have been implicated in ongoing human rights abuses in 
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West Papua and it is widely accepted that Kopassus forces were responsible for serious human 
rights violations in East Timor. 

Fifth, Carr should commit to strengthening the human rights expertise and capacity of the foreign 
service, including by increasing the number of human rights officers and incorporating human 
rights modules in all DFAT training. He should also establish a Human Rights Advisory Group, 
comprising experts from NGOs, academia and human rights bodies, to provide external advice 
on foreign policy and options for addressing human rights problems. UK Foreign Secretary 
Hague established just such a group in 2010 and now says that its “expertise has proved 
invaluable in informing our human rights policies”. It is imperative, he says, for governments to 
“hear from experts at the forefront of reporting and documenting human rights abuses”. 

Finally, Carr should endeavour to secure bipartisan support for a human rights-based approach 
to foreign policy. Both major parties have a proud history in this regard. Australia played a key 
role in the development of the Universal Declaration of Human Rights under Labor in the 1940s. 
Under the Liberals, we played an influential leadership role in the global movement against 
apartheid South Africa in the 1970s and 80s. Carr should appeal to and build on this bipartisan 
legacy. 

Committing to the promotion and protection of human rights as a key aim of Australian foreign 
policy is not, to borrow Gareth Evans’ phrase, “disinterested altruism”. While it may appeal to the 
best in us, we also have much to gain from pursuing a principled human rights agenda and much 
to lose if we fail to do so. 

Phil Lynch is Executive Director of the Human Rights Law Centre. 

 

 NEWS IN BRIEF 

Baillieu Government commits to retain Charter of Rights, saying it has 
‘tangible benefits’ 

The Baillieu Government has committed to retaining the Victorian Charter of Human in what has 
been described as a victory for Victorians. However, the Charter remains under review, 
particularly as to the role of the courts which is integral to fulfilling the legislation’s purpose. 

Police-related deaths spark calls for moratorium on Tasers and stronger 
focus on communication and negotiation skills 

Just days after Victoria Police announced a widespread roll out of Tasers, a man has died after 
being Tasered in Sydney. CCTV footage appears to show him unarmed and running away from 
police. Groups including Amnesty International, the HRLC, the Law Institute of Victoria and youth 
advocates have called for a thorough examination of the dangers of Taser use and a stronger 
focus on police communication and negotiation skills.  

Occupy Melbourne protestors take right to protest to court 

Occupy Melbourne Protestors have challenged Victoria Police and the Melbourne City Council in 
the Federal Court, asserting their right to peaceful protest. The case, which is being run by former 
Federal Court judge Ron Merkel, together with the HRLC and Fitzroy Legal Service, is being 
watched closely for its potential international precedent. 

http://www.parliament.vic.gov.au/images/stories/committees/sarc/charter_review/report_response/20120314_sarc.govtresp.charterreview.pdf�
http://www.hrlc.org.au/content/baillieu-government-retains-and-may-strengthen-victorian-charter-of-human-rights-14-march-2012/�
http://blogs.news.com.au/heraldsun/law/index.php/heraldsun/comments/keeping_charter_of_human_rights_a_victory_for_victorians/�
http://www.abc.net.au/unleashed/3891302.html�
http://www.theaustralian.com.au/national-affairs/state-politics/victoria-is-seeking-legal-advice-on-controversial-charter-of-human-rights/story-e6frgczx-1226299182966�
http://www.theage.com.au/opinion/political-news/courts-must-have-a-rights-role-says-szoke-20120312-1uwl2.html�
http://www.smh.com.au/nsw/man-who-died-after--sydney-police-fired-taser-may-not-have-been-suspect-20120318-1vczf.html#ixzz1ptQJ8rf2�
http://www.smh.com.au/nsw/man-who-died-after--sydney-police-fired-taser-may-not-have-been-suspect-20120318-1vczf.html#ixzz1ptQJ8rf2�
http://www.abc.net.au/news/2012-03-19/taser-death-man-27shown-running-from-police27/3898574�
http://www.amnesty.org.au/features/comments/28179/?utm_medium=twitter&utm_source=wallpost&utm_campaign=general�
http://www.theage.com.au/opinion/politics/a-50000volt-electric-shock-is-a-highly-dangerous-weapon-20120319-1vfo9.html#ixzz1ptKqVoc0�
http://www.liv.asn.au/About-LIV/Media-Centre/Media-Releases/Taser-Roll-out-Should-Be-Suspended.aspx?rep=1&glist=0&sdiag=0�
http://blogs.news.com.au/heraldsun/law/index.php/heraldsun/comments/tasers_could_be_deadly_overreaction_says_youth_advocate/�
http://blogs.news.com.au/heraldsun/law/index.php/heraldsun/comments/tasers_could_be_deadly_overreaction_says_youth_advocate/�
http://www.theage.com.au/victoria/mcgorry-guides-police-on-youth-20120305-1ueb6.html�
http://www.theage.com.au/victoria/mcgorry-guides-police-on-youth-20120305-1ueb6.html�
http://www.abc.net.au/news/2012-03-21/occupy-melbourne-challenge-right-to-protest/3903516�
http://www.abc.net.au/radionational/programs/drive/panel-discussion3a-the-right-to-protest/3904350�
http://www.abc.net.au/pm/content/2012/s3460667.htm�
http://www.abc.net.au/pm/content/2012/s3460667.htm�
http://www.abc.net.au/news/2012-03-21/melbourne-case-27being-watched-closely-around-the-world27/3904374�
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Opposition to extension of NT Intervention grows 

A diverse range of organisations and individuals have spoken out against the NT Stronger 
Futures legislation proposed by the Federal Government, including church leaders, Amnesty 
International, the National Congress of Australia’s First Peoples, former Liberal prime minister 
Malcolm Fraser and Australia's peak public health body. In a major report, Listening but not 
Hearing, the Jumbunna Indigenous House of Learning has said that the consultation process 
denied genuine engagement, while the National Congress has called for the legislation to be 
tested against Australia's international human rights obligations. 

Coalition refugee and asylum seeker policy under fire… 

The Indonesian Foreign Minister has rejected the Coalition’s ‘turn back the boats’ policy as illegal 
and unworkable, while former Secretary of the Department of Immigration, John Menadue, has 
criticised Tony Abbott’s plan to re-open an Australian detention centre on Nauru as expensive 
and ineffective.  

…as the trauma of Government policy on immigration detention mounts 

Darwin’s major hospital is struggling to treat the large number of asylum seekers traumatised by 
immigration detention, with the Darwin Asylum Seeker Support and Advocacy Network calling for 
the closure of a Darwin detention centre after allegations that four people had attempted suicide. 
Meanwhile, the Department of Immigration has denied the use of handcuffs on refugees saying it 
only uses ‘flexicuffs’, while a leaked Serco manual details how to ‘strike’ asylum seekers. 

Progress and regress in monitoring of places of detention 

The Australian Human Rights Commission has welcomed steps towards better monitoring of 
places of detention, as documents released under FOI reveal that rules governing journalistic 
access to Australian immigration centres were modelled on Guantanamo Bay policy. 

Violence against women must become a ‘law and order priority’ 

Crisis services are at breaking point following a substantial increase in the reported incidence of 
family and domestic violence. This has prompted calls for the Victorian Government to prioritise 
combating violence against women in its law and order agenda, and for men to speak out against 
sexism and discrimination in order to encourage cultural change. Meanwhile, business leader 
Helen Conway has said that gender equality must become a priority for Australian businesses. 

Prisoner needle exchange program a health care necessity 

The roll out of needle and syringe exchange programs in prisons would drastically reduce blood 
borne virus transmission, however the debate surrounding this proposal indicates that prisoners 
remain publicly vilified, with the relevant union failing to heed ACT prison workers’ support for 
such programs. 

Research shows need to be ‘smart’, not ‘tough’ on crime 

A landmark NSW study has found that lengthening jail terms exerts no effect on reducing crime, 
while the Northern Territory Coroner has called for further investigation into the alleged assault by 
prison officers of an Aboriginal man who later committed suicide in his cell. 

http://www.theaustralian.com.au/national-affairs/indigenous/bishop-denies-intervention-emergency/story-fn9hm1pm-1226304565178�
http://www.amnesty.org.au/news/comments/28204/?utm_medium=twitter&utm_source=wallpost&utm_campaign=indigenous�
http://www.amnesty.org.au/news/comments/28204/?utm_medium=twitter&utm_source=wallpost&utm_campaign=indigenous�
http://nationalcongress.com.au/response-to-senate-committee-report-on-new-nt-laws/�
http://news.smh.com.au/breaking-news-national/scrap-nt-intervention-laws-malcolm-fraser-20120308-1un2b.html�
http://news.smh.com.au/breaking-news-national/scrap-nt-intervention-laws-malcolm-fraser-20120308-1un2b.html�
http://www.abc.net.au/news/2012-03-06/more-opposition-to-stronger-futures-bill/3871408�
http://www.theage.com.au/opinion/political-news/report-claims-intervention-process-a-sham-20120308-1un29.html�
http://www.theage.com.au/opinion/political-news/report-claims-intervention-process-a-sham-20120308-1un29.html�
http://www.smh.com.au/national/call-for-nt-intervention-policy-to-face-human-rights-test-20120312-1uwjd.html#ixzz1pturIqtf�
http://www.smh.com.au/opinion/political-news/indonesia-once-more-rejects-abbott-boats-policy-20120315-1v7ly.html�
http://www.abc.net.au/unleashed/3886792.html�
http://www.abc.net.au/news/2012-03-07/former-immigration-head-launches-attack-on-opposition/3873008�
http://www.abc.net.au/news/2012-03-07/former-immigration-head-launches-attack-on-opposition/3873008�
http://www.abc.net.au/news/2012-03-20/darwin-hospital-struggling-with-self-harm-asylum-cases/3900116�
http://www.abc.net.au/news/2012-03-12/call-to-close-detention-centre-after-more-self-harm/3883640�
http://www.abc.net.au/news/2012-03-20/asylum-seeker-handcuff-claims-refuted/3901548�
http://www.abc.net.au/news/2012-03-20/asylum-seeker-handcuff-claims-refuted/3901548�
http://www.smh.com.au/wa-news/leaked-serco-manual-details-how-to-strike-asylum-seekers-20120314-1v06t.html�
http://www.humanrights.gov.au/about/media/media_releases/2012/11_12.html�
http://www.humanrights.gov.au/about/media/media_releases/2012/11_12.html�
http://www.theage.com.au/opinion/political-news/us-prison-inspired-media-rule-20120313-1uyh9.html�
http://www.theage.com.au/victoria/surge-in-abuse-reports-stretch-crisis-services-to-breaking-point-20120303-1ua30.html�
http://www.theage.com.au/opinion/editorial/domestic-violence-our-biggest-lawandorder-issue-20120303-1u9tg.html�
http://www.theage.com.au/opinion/editorial/domestic-violence-our-biggest-lawandorder-issue-20120303-1u9tg.html�
http://www.theage.com.au/opinion/society-and-culture/breaking-the-cycle-20120317-1vc9r.html�
http://www.smh.com.au/opinion/politics/equality-gets-lots-of-lip-service-but-workplaces-need-cultural-change-20120319-1vfna.html�
http://www.canberratimes.com.au/national/letters/needle-exchange-program-is-a-health-care-necessity-20120318-1vdp5.html�
http://www.canberratimes.com.au/opinion/rights-exist-behind-the-wire-20120312-1uuc7.html#ixzz1ptN1aqtt�
http://www.abc.net.au/news/2012-03-13/tough-prison-terms-don27t-reduce-crime3a-study/3886402�
http://www.abc.net.au/news/2012-03-07/johnson-death-in-custody-inquest/3873964�
http://www.abc.net.au/news/2012-03-07/johnson-death-in-custody-inquest/3873964�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 5 

 

 

 

 

 

 

 

 

 

 

 

 INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

New principles on children’s rights and business principles 

The Children's Rights and Business Principles, developed by UNICEF, the UN Global Compact 
and Save the Children, were launched on 12 March 2012.   

The Principles seek to present a coherent vision for business, building on existing standards and 
initiatives, to maximise the positive impacts of business activity on children's rights, and eliminate 
negative impacts. They were developed through an extensive multi-stakeholder consultation 
process and are derived from internationally recognised children's rights. The first Principle 
outlines core actions to be taken by business, including policy commitments, due diligence and 
remediation. The remaining Principles provide guidance on the implementation of these core 
actions across all business activity.   

The Principles provide that all business should: 

 Meet their responsibility to respect children's rights and commit to supporting the human 
rights of children. 

 Contribute to the elimination of child labour, including in all business activities and 
business relationships. 

 Provide decent work for young workers, parents and caregivers. 

 Ensure the protection and safety of children in all business activities and facilities. 

 Ensure that products and services are safe, and seek to support children's rights 
through them. 

 Use marketing and advertising that respect and support children's rights. 

 Respect and support children's rights in relation to the environment and to land 
acquisition and use. 

 Respect and support children's rights in security arrangements. 

 Help protect children affected by emergencies. 

 Reinforce community and government efforts to protect and fulfil children's rights. 

Significantly, the Principles are aligned with and seek to elaborate on existing standards, 
including the Guiding Principles on Business and Human Rights and the Ten Principles of the UN 
Global Compact. The guidance provided for companies in respect of each Principle is therefore 
two-fold.   

First, the Principles identify steps that companies must take to comply with the corporate 
responsibility respect children's rights. They clarify the standard required under the international 
business and human rights framework and how this standard can be achieved. This approach will 
assist companies to streamline internal policies and processes, and ensure that measures 
adopted to address children's rights issues are consistent with those adopted to meet their 
broader human rights responsibilities. Importantly, the Principles state that companies' 
responsibility to respect children's rights applies not only to their own activities, but also to their 
business relationships. The Principles further recommend that all companies make a policy 
commitment to children's rights, undertake human rights due diligence and adopt child-sensitive 
measures to enable children to access grievance mechanisms and remedies. 
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Second, the Principles encourage companies to take optional measures that go beyond baseline 
compliance to support children's rights. The inclusion of guidance relating to this 'corporate 
commitment to support' is significant because it recognises and highlights business' capacity to 
positively, as well as adversely, impact children's rights. Measures identified in respect of the 
corporate commitment to support and encourage companies to think broadly about their capacity 
to contribute to rights realisation and to engage with relevant stakeholders to achieve this. For 
example, the Principles suggest that companies consider marketing strategies that promote self-
esteem and health lifestyles, and include a case study of a European laundry soap business that 
designed a marketing campaign that created awareness of children's right to play. 

Under the current international business and human rights framework, both States and business 
enterprises are recognised as having obligations and responsibilities with respect to children's 
rights. Although they acknowledge the significant role of States and other non-business actors, 
the Principles are directed to business actors and focus on measures that should be adopted by 
business. The Principles do not provide direct guidance to support the fulfilment of State's 
children's rights and business obligations. However, by elaborating on the ways in which 
business activity can impact children's rights and measures that companies can take to support 
children's rights, the Principles seek to inform the engagement of non-business actors, including 
States and civil society, with these challenges. 

The Principles reflect a pragmatic balance between providing comprehensive coverage of 
children's rights and business issues on the one hand, and clear, accessible and practical 
guidance on the other. The complexity of many children's rights and business issues is alluded to 
in a number of contexts, for example, in relation to the particular vulnerabilities of female and 
Indigenous children. However, the guidance provided in respect of each Principle is focused.  
The importance of adopting context-sensitive measures and exploring complex issues is raised 
via best practice examples provided throughout the Principles.   

The Principles provide a useful tool to enable businesses to explore impacts of business activity 
on children's rights, eliminate adverse impacts and maximise positive impacts, and have been 
welcomed by the business community and civil society.   

The Children's Rights and Business Principles are available at:  
http://www.unglobalcompact.org/Issues/human_rights/childrens_principles.html. 

Catie Shavin is a lawyer and member of Allens Arthur Robinson's International Business 
Obligations group. 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Australia moves to strengthen oversight and accountability of places of 
detention 

Australia has moved a step closer to ensuring independent monitoring, inspection and oversight 
of places of detention. 

On 28 February 2012, the Commonwealth Attorney-General, Nicola Roxon, and then Acting 
Minister for Foreign Affairs, Craig Emerson, tabled a National Interest Analysis on Australia’s 
ratification of the Optional Protocol to the Convention against Torture. The NIA has been referred 
to the Joint Standing Committee on Treaties for inquiry and report as to the national interest in 
ratification. The HRLC submission to JSCT is available here.  

http://www.unglobalcompact.org/Issues/human_rights/childrens_principles.html�
http://www.hrlc.org.au/files/HRLC-Submission-to-JSCOT-Ratification-of-OPCAT.pdf�
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The Optional Protocol aims to prevent ill treatment and promote humane conditions by 
establishing systems for independent monitoring and inspection of all places of detention. 

It is not only in the interests of persons deprived of liberty, but also the broader community, that 
all places of detention – whether prisons, psychiatric hospitals, police cells or disability facilities – 
promote rehabilitation and reintegration. It is fundamental that all detainees are treated with basic 
dignity and respect. Independent inspections and oversight are critical in this regard. 

At the national level, the Optional Protocol requires that countries establish what is known as a 
“national preventative mechanism”, or NPM. An NPM is an independent body with a mandate to 
conduct both announced and unannounced visits to places of detention, to make 
recommendations to prevent ill treatment and improve conditions, and to report publicly on its 
findings and views. 

At the international level, the Optional Protocol establishes an independent committee of experts, 
the UN Sub-Committee on the Prevention of Torture, with a mandate to carry out country 
missions to monitor deprivations of liberty. 

The whole system is premised on the evidence and experience that external scrutiny of places of 
detention can prevent and redress torture and other forms of ill treatment. By making places of 
detention more open, transparent and accountable, it helps to ensure that persons deprived of 
liberty – whether people with psychiatric illness, prisoners, people with disability or asylum 
seekers – are treated with basic dignity and respect. 

Australia signed the Optional Protocol in May 2009. Since that time, progress on ratification and 
implementation has been slow, with wrangling between the states and the Commonwealth about 
who is to foot the modest bill for detention monitoring and oversight. This is despite international 
evidence as to the very high social and economic costs of failing to prevent and redress ill-
treatment. 

Now that the NIA has been tabled, the Commonwealth, state and territory governments should all 
prioritise ratification and implementation of the Optional Protocol. Any further delay in the 
prevention of ill-treatment has intolerable social and economic costs and is simply not an option. 

New Joint Committee established to strengthen parliamentary human 
rights scrutiny 
The Parliamentary Joint Committee on Human Rights, mandated by the Human Rights 
(Parliamentary Scrutiny) Act 2011, has recently been established. Under section 7 of the Act, the 
Committee has two primary functions: 

 to examine Bills, existing Acts and legislative instruments for compatibility with human 
rights and to report to both Houses of the Parliament on that issue; and 

 to inquire into any matter relating to human rights which is referred to it by the Attorney-
General, and report to both Houses of the Parliament on that matter. 

Pursuant to section 5 of the Act, the Committee is comprised of 5 Senators and 5 members of the 
House of Representatives. As at 26 March, the membership of the Committee was: 

 Senators: Senator Sean Edwards (Lib); Senator Gary Humphries (Lib); Senator Ursula 
Stephens (ALP); Senator Matt Thistlethwaite (ALP); Senator Penny Wright (Greens) 

 House of Representatives: Mr Harry Jenkins (Chair) (ALP); Ms Melissa Parke (ALP); Mr 
Dan Tehan (Lib); Mr Kelvin Thomson (ALP); Mr Ken Wyatt (Deputy Chair) (Lib) 

Further information about the Committee is available here. 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=humanrights_ctte/index.htm�
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Independent National Security Legislation Monitor publishes first report 
on Australia’s counter-terrorism laws 

On 19 March 2012, the Federal Government tabled in Parliament the first annual report of the 
Independent National Security Legislation Monitor on the operation of Australia’s counter-
terrorism and national security legislation. The Independent Monitor, Bret Walker SC, was 
appointed under the Independent National Security Legislation Monitor Act 2010 (Cth) and is 
empowered to review and report on Australia’s counter-terrorism and national security legislation, 
including its compliance with Australia’s international human rights obligations. 

The Independent Monitor’s first report very usefully outlines the principles for assessing whether 
Australia’s counter-terrorism laws are effective and remain appropriate and also identifies areas 
where the Independent Monitor will focus his work for 2012. In outlining the principles in 
assessing whether Australia’s counter-terrorism laws remain appropriate, the report contains an 
important discussion of Australia’s international human rights and security obligations.   

While the Independent Monitor’s initial report does not make any specific recommendations, the 
report raises a number of issues and specific concerns, which will form the focus of his work in 
2012. These issues include: 

 whether Australia’s counter-terrorism laws remain proportionate to any threat of 
terrorism; 

 whether some laws which confer “extraordinary powers”, such as allowing authorities to 
detain suspects for up to a week without charge, remain necessary at all; 

 given that many of the “emergency” laws were introduced immediately after the 11 
September terrorist attacks, the need to ensure that such laws undergo greater scrutiny 
to determine if they remain appropriate; 

 whether Australia’s counter-terrorism laws are being used for matters unrelated to 
terrorism and national security; and 

 the disproportionate impact that the operation of counter-terrorism laws may have on 
particular communities, including concerns in relation to the threat of laws being used 
rather than their actual use. 

The report is available at: http://www.dpmc.gov.au/publications/INSLM/index.cfm. 

NT Stronger Futures laws “disempowering, damaging and doomed to fail” 
Proposed legislation to extend the Federal Government’s Northern Territory Intervention 
measures will be ineffective in addressing Aboriginal disadvantage and will further damage the 
government’s relationship with Aboriginal peoples. 

“The Stronger Futures measures are highly likely to be ineffective in achieving the Federal 
Government’s objective of Closing the Gap and improving the lives of Aboriginal peoples,” said 
Ben Schokman of the Human Rights Law Centre. 

“Any measures designed to address Aboriginal disadvantage must have the participation, buy in 
and support of those communities. This has not been the case with these proposed laws,” said 
Mr Schokman. “If the government is genuinely committed to ‘stronger futures’ for Aboriginal 
communities, they must respect and empower those communities, not impose pre-determined 
solutions.” 

“The measures, if enacted, are doomed to fail,” said Mr Schokman. “After five years of the 
Intervention, the evidence is clear. However well-intentioned, measures imposed on a community 

http://www.dpmc.gov.au/publications/INSLM/index.cfm�
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without meaningful input from that community will fail to meet targets in improving health or 
school attendance or reducing violence in Aboriginal communities.” 

A Senate Committee which has just completed an inquiry into the Stronger Futures measures 
received more than 450 submissions, the majority of which – including the National Congress of 
Australia’s First Peoples, Amnesty International and the Australian Council of Social Service – 
opposed the package of laws. The Committee also heard evidence from Aboriginal Elders in the 
Northern Territory about the lack of consultation and the impact that the Northern Territory 
Intervention has had on their communities. 

In addition to being incapable of fulfilling its intended purpose, the proposed legislation is also 
likely to further damage the government’s relationship with Aboriginal Australians, explained Mr 
Schokman. “At a time when, as a nation, we are considering recognition of Aboriginal peoples in 
the Australian Constitution, the proposed legislation runs counter to the idea of resetting our 
relationship with Aboriginal and Torres Strait Islanders peoples.” 

A copy of the Senate Committee’s report is available here. 

Four Corners report highlights need for independent investigations of 
police related deaths 
When the police shoot someone, the resulting investigation should be independent of the police 
force. 

Following an ABC Four Corners program about the police shooting of Adam Salter, Public 
Interest Advocacy Centre Chief Executive, Edward Santow, said there is an urgent need for 
independent investigators to assist Coroners when the police are involved in someone’s death. 

“The current practice of leaving the police to investigate themselves must be changed. The Salter 
Inquest was by no means the first time Coroners have questioned the quality and independence 
of police investigation of police related deaths,” Mr Santow said. 

Mr Santow said public confidence in investigations into police shootings and deaths in custody 
could only be maintained by ensuring those investigations are independent. 

“Police cannot effectively investigate themselves. Australia needs an independent body to 
investigate any death where there’s an allegation of police involvement, or where the death 
occurred in custody,” Mr Santow said. 

The Human Rights Law Centre’s Director of Strategic Litigation, Anna Brown, agreed. 

“Imagine the outcry if employers were left with the responsibility for investigating deaths in their 
own workplace. The risks of corruption and collusion would be real, the investigations would lack 
transparency and legitimacy and there would be a decline in accountability,” Ms Brown said. 

Human rights law and international best practice require that such investigations be conducted by 
a body that is fully independent of police. 

“If we are serious about transparency and accountability, we need to ensure that these principles 
are upheld when our citizens are injured or killed by police,” Ms Brown said. 

Independent investigations already take place in Canada, New Zealand, and the United Kingdom. 
Recently, the Queensland Misconduct Commission was given primary responsibility for 
investigation of deaths in custody. 

The Four Corners episode on the investigation of police-related deaths, “Closing Ranks” can be 
viewed here: http://www.abc.net.au/4corners/stories/2012/03/01/3443486.htm  

 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/strong_future_nt_11/report/index.htm�
http://www.abc.net.au/4corners/stories/2012/03/01/3443486.htm�
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 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Baillieu Government retains Victorian Charter of Human Rights 
Victoria’s Charter of Human Rights will be retained following the tabling of a Baillieu Government 
statement on its future in parliament on 14 March 2012. 

The decision to retain the Charter is a victory for evidence-based policy, accountable government 
and a fair go for all Victorians. 

According to the statement, “the Government is strongly committed to the principles of human 
rights and considers that legislative protection for those rights provides a tangible benefit to the 
Victorian community”. 

After five years, the evidence clearly shows that the Charter has substantial benefits, including 
greater government accountability, more responsive public services and more compassionate 
treatment for some of Victoria’s most vulnerable people. Its protections have been particularly 
important for people with disability, people with mental illness, children and the homeless. 

The evidence also demonstrates that predictions of adverse consequences arising from the 
Charter have been unfounded. The Charter has maintained the sovereignty of parliament and 
there has been no ‘flood of litigation’.  

The Government statement was made in response to a parliamentary committee report last year. 
Despite 95% of submissions to the Scrutiny of Acts and Regulations Committee calling for the 
Charter to be retained or strengthened, it recommended stripping courts and tribunals of the 
power to hold government to account or to provide people with remedies when their human rights 
are violated. If accepted, the recommendations would have rendered the Charter completely 
ineffective. 

The Government statement recognises that there is an “ongoing place for courts in protecting 
rights” under the Charter. The Government has committed to seeking further “evidence-based” 
advice on how courts and tribunals can best fulfil this role, including by consulting with “key 
stakeholders” such as the Law Institute of Victoria, Victoria Legal Aid, Victoria Police, the Public 
Interest Law Clearing House and the HRLC. They have also pledged to consider the inclusion of 
additional rights in the Charter in order to bring it into line with international human rights 
standards.  

According to a joint press release from the Premier and the Attorney-General: 

At the time SARC was finalising its report, and subsequently, there have been 
major court decisions handed down in the High Court and in the Court of 
Appeal about the operation of the Charter Act in the courts.  

There has been limited opportunity to observe the practical effect of those 
decisions on the various roles of the courts and VCAT in relation to the 
Charter.  

The Government will therefore seek specific legal advice in relation to these 
issues, as well as in relation to the risks and benefits of SARC's proposals for 
the possible inclusion in the Charter of additional rights from the International 
Covenant on Civil and Political Rights. 

The press release concluded with a quote from the Premier that the Government’s response to 
the SARC report “lay the basis for ensuring that Victorians' rights are recognised and respected 
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whenever new laws are being proposed in the Parliament and are upheld in all dealings 
Victorians may have with the State Government or its agencies." 

The Human Rights Law Centre looks forward to working with the Baillieu Government to 
strengthen the promotion and protection of human rights for all Victorians. 

Click here for a copy of the Government’s statement. 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

When is legal representation necessary to ensure respect for the right to 
a fair hearing? 

Slaveski v Smith & Anor [2012] VSCA 25 (29 February 2012) 

This decision of the Victorian Court of Appeal clarifies the content of aspects of the right to a fair 
hearing (section 24) and rights in criminal proceedings (section 25) in the Charter of Human 
Rights and Responsibilities Act 2006 (Vic). The decision also indicates the approach the Court is 
taking to the interpretation provision (section 32) after the High Court decision in Momcilovic.  

Facts 

Following a contested hearing in the Magistrates Court, Mr Slaveski was convicted of making a 
threat to kill and sentenced to an Intensive Corrections Order. He appealed the conviction in the 
County Court.  

He was initially granted legal aid for the appeal but, after the withdrawal of two sets of counsel, 
Victoria Legal Aid (VLA) revoked his grant of aid because of failure to follow reasonable advice 
and breaches of his grant of assistance.  

After a number of adjournments the matter came on before Judge Gullaci in the County Court, 
and Mr Slaveski appeared unrepresented. The judge took the view that Mr Slaveski would be 
“seriously disadvantaged” by lack of legal representation, and invited a representative of VLA to 
come to court. VLA indicated that because of Mr Slaveski’s previous repeated conduct in 
discharging counsel, they would not provide further aid.  

The Legal Aid Act 1978 provides some criteria for the eligibility for legal aid but leaves VLA with a 
guided discretion about whether to grant aid with some exceptions. One such exception is that, 
under section 197 of the Criminal Procedure Act 2009, the Court may order VLA to provide 
assistance in a criminal trial if it will be unable to ensure that the accused will receive a fair trial 
unless they are legally represented.  

However, as this matter was an appeal from the Magistrates’ Court and not, on an ordinary 
reading of the statute, a trial, the court had no power to order VLA to provide representation.  

Mr Slaveski questioned whether he had a right to legal representation under the Charter. 
Relevantly, sections 25(2)(d) and (f) of the Charter provide that:  

A person charged with a criminal offence is entitled without discrimination to 
the following minimum guarantees: 

(d) to be tried in person, and to defend himself or herself personally or through 
legal assistance chosen by him or her or, if eligible, through legal aid provided 
by Victoria Legal Aid under the Legal Aid Act 1978; 

http://www.parliament.vic.gov.au/images/stories/committees/sarc/charter_review/report_response/20120314_sarc.govtresp.charterreview.pdf�
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(f) to have legal aid provided if the interests of justice require it, without any 
costs payable by him or her if he or she meets the eligibility criteria set out in 
the Legal Aid Act 1978. 

More generally, s 24(1) of the Charter provides that:  

A person charged with a criminal offence or a party to a civil proceeding has 
the right to have the charge or proceeding decided by a competent, 
independent and impartial court or tribunal after a fair and public hearing. 

The question for the court was whether using the Charter created any greater right of access to 
legal aid than the Legal Aid Act and Criminal Procedure Act would ordinarily provide.  

Accordingly, Judge Gullaci referred three questions of law to the Court of Appeal under s 33(1)(b) 
of the Charter.  

Decision 

The court first addressed the question of how the interpretive provision in section 32 of the 
Charter should be dealt with following the High Court decision in Momcilovic, before turning to the 
questions.  

Section 32 after the Momcilovic High Court decision:  

The Court of Appeal noted that, in Momcilovic, six High Court judges found that section 32 “does 
not require or authorise a court to depart from the ordinary meaning of a statutory provision, or 
the intention of Parliament in enacting the provision, but in effect requires the court to discern the 
purpose of the provision in question in accordance with the ordinary techniques of statutory 
construction…” (at [20]).  

Quoting from French CJ’s judgment, the Court noted similarities between section 32 and the 
common law principle of legality, although section 32 applies to a wider set of rights. The court 
also stated that if the words of a statute are capable of more than one meaning, then the court 
should give them the meaning that best accords with human rights.  

The Court noted that the High Court had not achieved consensus on the role of the reasonable 
limitations provision in section 7(2) in the interpretive process. It left for another day the question 
of whether the Court of Appeal was bound to follow its decision in Momcilovic unless it was 
satisfied that it was clearly wrong.  

Question 1: Does the Charter operate to afford an enforceable right to legal representation if a 
person is eligible? 

The Court held that section 25(2)(f) of the Charter did not extend the obligation of VLA to grant 
legal aid beyond the discretionary power in the Legal Aid Act. The court held that the right in 
section 25(2)(f) is conditioned upon the existence of an entitlement to legal aid, an entitlement 
that is discretionary.  

A construction that required the provision of legal aid would be contrary to Parliament’s apparent 
intention to empower Victoria Legal Aid to determine its priorities for the application of a limited 
fund between competing demands for legal aid, and to the apparent intention when enacting the 
Charter, as indicated by the Explanatory Memorandum.  

Question 2: Does the Charter require that the word ‘trial’ in section 197 of the Criminal Procedure 
Act 2009 be interpreted to include the trial of an indictable matter heard on appeal from the 
Magistrates’ Court?  

The grammatical meaning of section 197 of the Criminal Procedure Act is clear, in that it applies 
only to trials on indictment before a jury. The context in which the section appears also gives 
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weight to this interpretation. Accordingly, the Charter could not be used to change the meaning of 
the section. 

Question 3: Does the right to a fair trial pursuant to section 24(1) of the Charter operate to include 
the right to be legally represented? 

Section 24 creates a right to legal representation in limited circumstances where a lack of 
representation would mean that an accused would not receive a fair hearing. However, a breach 
of the trial right would not be remedied by ordering a grant of legal aid; rather it would be done by 
an adjournment or stay of proceedings. This reflects the common law position from cases like 
Dietrich and the UK jurisprudence based on the equivalent right in the European Convention on 
Human Rights (article 6).  

This is, however, an extraordinary remedy to be used rarely and not merely to fix imperfect trials.  

Commentary 

This decision demonstrates the approach that the Court of Appeal will take to section 32 of the 
Charter following the High Court in Momcilovic. This approach includes four elements:  

 Section 32 does not change the fundamental role of courts in interpreting legislation, in 
that courts cannot depart from the clear words of a statute. As such, it is similar to the 
common law principle of legality. 

 If more than one meaning is open, the court should adopt the one that best accords with 
the relevant human right. 

 Exceptionally, a court may depart from grammatical rules if the grammatical construction 
would contradict the apparent purpose of enactment. 

 Section 32 applies to a wider range of rights than the principle of legality.  

Although in this case section 32 did not change the interpretation of the statute in question, it is 
clear that in many cases it would make a difference. The recent Supreme Court case of Taha is 
an example. 

The case is important as the Government considers the future of the role of courts and tribunals 
under the Charter. The decision demonstrates the error of critics of the Charter, including the 
SARC majority, that assert either that section 32 is redundant or that it changes the role of courts 
in our democratic system.  

Finally, the court did not need to decide the difficult issue of the relationship between sections 
32(1) and 7(2), and it seems clear that legislative intervention would be helpful to clarify this 
question one way or another.  

The decision is available online at: http://www.austlii.edu.au/au/cases/vic/VSCA/2012/25.html 

Hugh Mannreitz is a Melbourne-based lawyer. 

Decision of a court to grant or refuse an adjournment is a judicial function 
for the purposes of the Charter of Human Rights 

Slaveski v The Queen (on the application of the Prothonotary of the Supreme Court of Victoria) 
[2012] VSCA 48 (20 March 2012) 

The applicant, Mr Slaveski, appealed against conviction and sentence for contempt of court.  

The Victorian Equal Opportunity & Human Rights Commission intervened in the proceeding 
regarding the application of the Charter of Human Rights and Responsibilities Act 2006 (Vic) to 
the Supreme Court. The Commission’s submissions concerned, among other things, whether the 

http://www.austlii.edu.au/au/cases/vic/VSCA/2012/25.html�
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trial judge erred in not granting an adjournment to Mr Sleveski in circumstances where his 
lawyers had withdrawn and he alleged that evidence relevant to his trial had been tampered with. 
In particular, the Commission submitted that: 

when a trial judge determines to grant or refuse an adjournment of the trial, the 
judge acts in an administrative capacity within the meaning of s 4(1) of the 
Charter and thus as a public authority within the meaning of s 38(1) of the 
Charter. 

The corollary of this submission, according to the Commission, is that “the courses of action open 
to the judge are limited to those which are demonstrably justifiable having regard to the criteria 
delineated in s 7(2) of the Charter.” 

The Court of Appeal dismissed the submission, saying that “the Commission’s contention is quite 
unsustainable”. According to the Court: 

The function to grant or refuse an adjournment is one which takes its character 
from the tribunal or court in which the function is reposed. Where, therefore, 
the power to grant or refuse an adjournment of a trial is reposed in a trial 
judge, it is to be inferred that it is to be exercised judicially and thus that the 
character of the function is judicial. More precisely, when a trial judge 
determines to grant or refuse an adjournment of the trial, the judge exercises 
judicial power which involves the governance of a trial for the determination of 
criminal guilt and its punishment or, in a civil proceeding, the determination of a 
dispute inter partes. That is not an administrative function.  

Sabet v Medical Practitioners Board of Victoria or Kracke v Mental Health 
Review Board, on which the Commission relied, were concerned with 
administrative tribunals. Plainly, they involve different considerations. It should 
not be thought that anything said in either case was supportive of the 
Commission’s position.  

The decision is available online at: http://www.austlii.edu.au/au/cases/vic/VSCA/2012/48.html  

Phil Lynch is Executive Director of the Human Rights Law Centre. 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Policing of protests: European Court rules on ‘kettling’ of protesters 

Austin & Ors v United Kingdom [2012] ECHR 459 (15 March 2012)  

In 2001, in the context of a demonstration in central London, up to 2000 people were contained 
within a police cordon (a measure known as "kettling") at Oxford Circus in London without access 
to food, water or toilets.   

The Grand Chamber of the European Court of Human Rights held that this did not amount to a 
deprivation of liberty under Article 5(1) of the European Convention of Human Rights. 

Facts 

On 1 May 2001, in the context of a demonstration in central London, up to 2000 people were 
contained within a police cordon (a measure known as "kettling") at Oxford Circus. Four of those 
people (one being a protestor and the other three simply passers-by) complained that their 

http://www.austlii.edu.au/au/cases/vic/VSCA/2012/48.html�
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restriction within the police cordon for up to seven hours (without access to food, water or toilets) 
amounted to a deprivation of liberty in breach of Article 5.  

According to Article 5, no one shall be deprived of their liberty except in certain circumstances. 
Relevantly, the exceptions include: 5(b) lawful detention after conviction by a competent court; 
and 5(c) where the purpose is to bring the person before a competent legal authority on 
reasonable suspicion of having committed an offence or where it is reasonably considered 
necessary to prevent his or her committing an offence or fleeing after having done so. 

The trial judge concluded that the cordon was lawful within the requirements of Article 5 and the 
applicants appealed this decision all the way to the Grand Chamber. 

Decision 

The majority of the Grand Chamber dismissed the application for the following reasons. 

Article 5 is not concerned with mere restrictions of liberty of movement. Instead, to determine 
whether someone has been deprived of their right to liberty, it is necessary to take into account 
things like the type, duration, effects and manner of implementation of the restrictive measure. It 
is clear from case law that an underlying public interest motive, for example, protecting the 
community against a perceived threat from an individual has no bearing on whether that person 
has been deprived of their liberty, although it might be relevant to whether that right fell into one 
of the exceptions set out by Article 5.   

However, the requirement to take into account the "type" and "manner of implementation" of the 
measure enables the Court to consider the specific context and circumstances surrounding the 
restriction. 

In this case, the coercive nature of the containment within the cordon, its duration and its effects 
on the applicants in terms of physical discomfort and the inability to leave pointed towards a 
deprivation of liberty. However, looking at the "type" and "manner of implementation" of the 
measure, it was clear the measure was imposed to isolate and contain a large crowd in volatile 
and dangerous conditions. A cordon was the least intrusive and most effective means to be 
applied and in any event it was not contended by the applicants that those within the cordon were 
immediately deprived of their liberty.   

Further, the majority of the Grand Chamber was unable to identify a moment when the measure 
changed from what was, at most, a restriction on freedom of movement to a deprivation of liberty 
as the police commenced planning a controlled release five minutes after the cordon was in 
place, but kept having to suspend the release due to violent behaviour from both inside and 
outside the cordon. Therefore, in circumstances where the police kept the situation constantly 
under close review and the dangerous conditions remained substantially the same, those within 
the cordon were not deprived of their liberty within the meaning of Article 5.   

On this analysis, Article 5 was not engaged and as such it was unnecessary to consider whether 
the measure fell within the exceptions set out in Article 5.   

It is interesting to note that the majority of Grand Chamber held that whether or not the applicants 
were protestors or passers-by was not relevant to the question of whether there was a 
deprivation of liberty. 

Relevance to the Victorian Charter 

This is a remarkable decision in that, as stated by the dissenting judges, "the paradox lies in the 
fact that … if there had been a deprivation of liberty, it would not have been possible for the 
police to justify it under the exceptions set out in sub-paragraphs (b) and (c) of Article 5". 
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That said, the Grand Chamber explicitly stated that measures of crowd control should not be 
used by state authorities to stifle or discourage protest given the fundamental importance of 
freedom of expression and assembly and the conclusion in this case was based on the specific 
and exceptional facts of this case. 

The wording of the right to liberty and security of person found in section 21 of the Charter is 
different to the text of Article 5 of the Convention. Nonetheless, as this was the first time the 
Grand Chamber had considered the application of Article 5 in respect of "kettling" or containment 
of a group of people carried out by police on public order grounds, it helpfully sets out the general 
principles which guide the interpretation of the right to liberty and security and the analysis by 
both the majority and dissenting judges may be of use in section 21 cases. 

The decision is available online at: http://www.bailii.org/eu/cases/ECHR/2012/459.html 

Susanna Kirpichnikov is a lawyer with Lander & Rogers. 

Forcible ‘push back’ of asylum seeker boats a violation of international 
human rights law 

Hirsi Jamaa and Others v Italy [2012] ECHR Application no. 27765/09 (23 February 2012) 

Summary 

In a landmark decision the Grand Chamber of the European Court of Human Rights held, 
unanimously, that Italy violated the European Convention of Human Rights by forcibly returning a 
group of asylum seekers by sea to Libya.  

Facts 

The applicants were 11 Somalian and 13 Eritrean nationals who along with about 200 people 
departed Libya on board three vessels bound for Italy. On 6 May 2009 the applicants’ vessel was 
intercepted by Italian authorities and all of the occupants including the applicants were forcibly 
returned to Libya. The interception and return of the applicants was in accordance with bilateral 
agreements between Italy and Libya to reduce clandestine immigration (these agreements were 
suspended following the revolution that broke out in Libya in 2011).  

The United Nations High Commissioner for Refugees (UNHCR) was granted leave to intervene 
and participate in the oral proceedings.  

Decision 

Jurisdiction 

Article 1 obligates contracting parties to accord everyone within their jurisdiction the rights and 
freedoms defined in the Convention. Italy contended that the applicants were not within its 
jurisdiction for the purposes of Article 1. Italy submitted that the interception of the vessels was 
conducted to save human lives on the high seas pursuant to international law obligations and that 
this did not result in the applicants coming within its jurisdiction. The Court rejected these 
submissions. The Court held that Italy could not “circumvent its ‘jurisdiction’ under the Convention 
by describing the events at issue as rescue operations on the high seas”. The Court concluded 
that Italy had jurisdiction because the applicants were under the “continuous and exclusive de 
jure and de facto control of the Italian authorities” for the entire period from interception to the 
transfer to Libya.  

 

 

http://www.bailii.org/eu/cases/ECHR/2012/459.html�
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Article 3 

Article 3 of the Convention provides that: 

No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment. 

The applicants alleged that as a result of being returned they had been exposed to the risk of 
torture or inhuman or degrading treatment in Libya and in Eritrea and Somalia.  

Risk of ill-treatment in Libya 

The Court noted the difficulties in coping with increasing influxes of migrants, however, observed 
that this cannot absolve a State party of its non-refoulment obligations under Article 3.   

The Court noted that the numerous reports by international bodies and non-governmental 
organisations showed that clandestine migrants in Libya faced a real risk of ill-treatment 
including:  

 arrest and detention since there was no distinction between irregular migrants and 
asylum seekers; 

 inhumane conditions in detention for example, torture, poor hygiene conditions and lack 
of appropriate medical care; and 

 risk of return to their country of origin at any time; 

It was noted that while the UNHCR did have a presence in Libya, the Government did not 
recognise their activity and refugee status granted by the agency did not guarantee protection for 
refugees in Libya. The Court further observed that Libya’s failure to comply with its international 
obligations undermined any contention that adequate protection existed through domestic laws 
and ratification of international human rights treaties.  

The Court found that there were substantial grounds for believing that there was a real risk that 
the applicants would be subjected to treatment in Libya contrary to Article 3. The Court rejected 
Italy’s contention that Libya was a ‘safe third country’ and held that Italy could not “evade its own 
responsibility by relying on its obligations arising out of bilateral agreements with Libya”.  

The Court also rejected Italy’s submission that obligations under Article 3 did not arise because 
the applicants had not sought asylum from the Italian authorities. The mere fact that the 
applicants had opposed their disembarkation in Libya could not, according to the Government, be 
considered to be a request for protection, imposing on Italy an obligation under Article 3 of the 
Convention 

Risk of ill-treatment in Eritrea/Somalia 

The Court accepted that Eritrea and Somalia face serious problems of widespread insecurity and 
that individuals forcibly repatriated are at a real risk of inhuman treatment. The Court found that 
Italy knew or should have known that there were insufficient guarantees protecting the applicants 
from arbitrary repatriation by Libya to their country of origin in light of the following factors:  

 Libya had not signed the Refugees Convention; 

 Libya did not have a procedure granting protection to refugees; and  

 Libya had previously forcibly returned asylum seekers and refugees to high-risk 
countries. 

As a result the Court held that Italy violated Article 3 because it exposed the applicants to the risk 
of arbitrary repatriation.  
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Article 4 Protocol 4 

Article 4 of Protocol No. 4 prohibits the collective expulsion of aliens. The Court held that removal 
of the applicants to Libya violated Article 4 since the Italian authorities failed to carry out any form 
of examination of each applicant’s individual situation.  

Article 13 

The Court held that there had been a violation of Article 13 (right to an effective remedy) because 
the applicants were unable to lodge their complaint with a competent authority and ‘obtain a 
thorough and rigorous assessment’ of their protection claims before they were transferred to 
Libya.   

Remedy 

The Court ordered that Italy compensate the applicants €15 000 each.  

Significance and relevance 

As many nations around the world deal with the complex problem of irregular migration by sea 
this historic judgment is a timely reminder that border control and interception measures must 
comply with international human rights obligations. It also highlights the particular vulnerability of 
asylum seekers and refugees who travel by sea and emphasises the need to safeguard their 
fundamental rights and freedoms.   

The judgment is of particular relevance to Australia with the opposition recently announcing that 
its policy to turn back all asylum seeker boats to Indonesia will become a ‘core policy’. While 
Australia is not bound by the European Convention on Human Rights, it is party to the 
International Covenant on Civil and Political Rights and the Convention Against Torture which 
protect the absolute and non-derogable right to freedom from torture, cruel, inhuman or 
degrading treatment. Accordingly, the judgment can provide Australia with significant guidance to 
ensure any policy involving the return of asylum seekers is compliant with its international human 
rights obligations, in particular, non-refoulement.  

The decision is available online at: 
http://cmiskp.echr.coe.int/tkp197/view.asp?item=2&portal=hbkm&action=html&highlight=&session
id=89090028&skin=hudoc-en  

Prahba Nandagopal is a human rights lawyer. 

State has a positive obligation to protect those in custody from harm and 
fully and independently investigate deaths in custody 

Eremiasova and Pechova v The Czech Republic [2012] ECHR Application No 23944/04 (16 
February 2012) 

Summary 

In this case the European Court held that the Czech Republic had violated Article 2 (right to life) 
of the European Convention on Human Rights. The Court clarified the positive duty of States to 
take active measures to protect those in their custody from harm, including self-harm, and 
reiterated the importance of providing an adequate, impartial and independent investigation into 
deaths in custody. It also commented upon the admissibility requirement that all domestic 
remedies be exhausted, noting that applicants will not be required to pursue domestic remedies 
which can only result in compensation when the efficiency of an investigation into a death 
possibly caused by the State is brought into question. The Court held that the State should pay 
compensation to the applicants.  

http://cmiskp.echr.coe.int/tkp197/view.asp?item=2&portal=hbkm&action=html&highlight=&sessionid=89090028&skin=hudoc-en�
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Facts 

On 18 June 2002, VP, a man of Roma origin, was arrested by Czech police and taken to a local 
police station. At the police station, VP requested to use the bathroom. He was escorted by two 
policemen. VP was said to be in a calm state. On the way back from the bathroom, one 
policeman walked ahead of VP while the other held VP by the wrist. Upon reaching a mezzanine 
with an unbarred window, VP allegedly broke free of the officers and jumped through the window 
into the yard below. VP was taken to the hospital and died the next morning.   

Four different entities were involved in the investigation into VP's death: the District Police 
Department, the Technical Criminal Unit, the Complaints and Monitoring Unit, and the 
Supervision Department of the Minister of the Interior. The Supervision Department, basing its 
conclusions on the preliminary findings of the District Police Department, found no grounds for 
suspecting the police officers had committed a crime. The District Police Department later 
reached the same conclusion.   

VP's partner and mother (the applicants) brought proceedings identifying factual inconsistencies 
and flawed procedures used in the investigations; their appeals were ultimately dismissed by 
district and regional prosecutors. The applicants then brought an application before the European 
Court, alleging the Czech Republic had breached VP's right to life. 

Decision 

Admissibility – exhaustion of domestic remedies 

The State submitted that the application was inadmissible because the applicants had not 
exhausted all domestic remedies. The State argued that Czech law provided for a set of 
remedies in respect of the right to life, consisting of a constitutional appeal in which the 
Constitutional Court had the capacity to remedy an 'arbitrary' investigation, and actions under the 
Police Act, the State Liability Act and the Civil Code for compensation.   

The Court acknowledged it is possible for an aggregate of remedies to satisfy the requirement 
that an 'effective' domestic remedy be available, and that it is not necessary that one single 
remedy provide an effective result. However, the Court found that the aggregate remedies 
identified by the State did not provide an effective remedy.  

First, there were limits on the Czech Constitutional Court's ability to intervene in the investigator's 
decision which meant that it would not look into the independence, impartiality or adequacy of the 
investigation; rather, it would only intervene in “the most extreme cases of arbitrary decisions”. 
Accordingly, the Czech Constitutional Court's decision could not have had any effect on the 
'structural' complaint that there was no independent investigation into VP's death.   

Secondly, the ability to seek compensation, as provided by the other avenues identified by the 
State, could not on its own be a sufficient remedy for the right to life given the circumstances of 
VP's death. The Court observed that “where the efficiency of an investigation into a death 
possibly caused by police officers is questioned, any award of compensation cannot be regarded, 
on its own, as a sufficient remedy”.   

Accordingly, there were no further domestic remedies which the applicants were required to 
pursue before bringing their application to the Court. 

Notably, the Court observed: 

 Article 35 of the Convention does not require applicants to seek domestic remedies 
where those remedies are inadequate or ineffective. 

 The State claiming non-exhaustion of domestic remedies bears the burden of proof of 
satisfying the Court that “an effective remedy was available in theory and practice at the 
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relevant time, namely, that the remedy was accessible, capable of providing redress in 
respect of the applicant's complaints and offered reasonable prospects of success”.  

 Whether domestic remedies have been exhausted requires the Court to “take realistic 
account not only of the existence of formal remedies in the legal system of the 
Contracting State concerned but also of the general context in which they operate, as 
well as the personal circumstances of the applicant. It must then examine whether, in all 
the circumstances of the case, the applicant did everything that could reasonably be 
expected of him or her to exhaust domestic remedies”.  

 Applicants may not need to pursue domestic remedies if they can show that they had a 
negligible prospect of success. 

 Applicants are not obliged to pursue an avenue which is unable to bring about any 
independent investigation and is incapable, without the benefit of conclusions of a 
criminal investigation, of making any meaningful findings as to the perpetrators of the 
death and their responsibility. 

 Where an individual is taken into police custody in good health but is later found dead, it 
is of the utmost importance that the circumstances of the death are sufficiently 
elucidated. The right to life requires an investigation which is able to lead to the 
identification and punishment of those responsible for the death. This obligation cannot 
be satisfied by merely awarding damages.   

 Where the circumstances of a death are largely confined within the knowledge of State 
officials or authorities, 'appropriate' domestic proceedings will be conditioned by the 
availability of an adequate, official investigation which must be independent and 
impartial.  

Substantive obligation arising under the right to life 

Article 2 imposes a positive obligation on a State to take appropriate steps to safeguard lives 
within its jurisdiction. The substantive limb gives rise to two questions: 

 Did the State authorities provide a plausible explanation concerning the injury or death? 

 Did the State authorities sufficiently protect the individual? 

In relation to the first question, the Court noted that where an individual is taken into police 
custody in good health and is found to be injured on release, it is incumbent on the State to 
provide a plausible explanation of how the injuries occurred. This obligation is particularly 
stringent where an individual dies. In the case of death, a strong presumption of fact arises 
against the State authorities, and the burden of proof rests of the authorities to provide a 
satisfactory and convincing explanation beyond reasonable doubt.   

Although it did not rule definitively on the point, the Court observed that it was not satisfied that 
the circumstances surrounding VP's death had been fully explained.  

In relation to the second question, the Court observed that in certain circumstances the State 
may be under an obligation to take “preventive operational measures to protect an individual 
whose life is at risk from the criminal acts of another individual or even where such a risk derives 
from self-harm”. Such an additional obligation only arises where authorities knew or ought to 
have known at the time of the existence of a 'real and immediate risk' to the life of the individual. 
It requires that authorities take measures “within the scope of their powers which, judged 
reasonably, might have been expected to avoid that risk.” 

However, even where it is not established that authorities knew or ought to have known about 
such a risk to life, there are certain basic precautions which police officers and prison officers 
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should be expected to take in all cases in order to minimise any potential risk to the health and 
well-being of an arrested person.  

In the present circumstances, the Court found that the police did not take basic precautions to 
minimise potential risks to VP: he was not handcuffed on his trip to the bathroom, his wrist was 
held with a loose grasp, and the other escorting officer was quite far away at the time when VP 
broke free. While the Court considered it would be excessive to request the State to put bars on 
all windows at a police station, the Court found that more care should have been taken to prevent 
the 'foreseeable danger' of VP jumping through the window. The State therefore failed to provide 
VP with sufficient and reasonable protection as required by the substantive limb of Article 2. 

Procedural obligation arising under the right to life 

Where a State is potentially responsible for a death, it is obliged to carry out an expeditious, 
effective and impartial investigation which sheds light on the incident for the victim's relatives and 
for the public at large.   

The Court commented that an unexplained failure to undertake indispensable and obvious 
investigative steps “is to be treated with particular vigilance” and a State's failure to provide a 
plausible explanation may lead to a particularly serious violation of the procedural limb.   

The Court identified the following inadequacies in the investigation: 

 The initial investigations did not contemplate alternative explanations for the cause of 
VP's death other than suicide, which led to prejudiced conclusions. 

 Those initial investigations were then relied upon almost entirely by subsequent 
investigations, as were the statements of the officers implicated in VP's death. 

 Adequate steps were not taken by the investigating authorities to establish the exact 
reasons for the officers' actions. 

 There were no attempts to avoid collusion by suspect officers and no reconstruction was 
conducted. The Court commented that "where the true circumstances of a death are 
known only by a limited number of police officers, a separate questioning of the officers 
and a reconstruction of the incident promptly after the event may well be an essential 
element in determining the course of the fatal events". It also noted that the mere fact 
that appropriate steps are not taken to reduce the risk of collusion between police 
officers amounts to a significant shortcoming in the investigation (ie, even without any 
evidence that there was in fact collusion). 

 Certain important evidence was secured only after complaints were filed by the 
applicants, and after the Supervision Department had already decided to discontinue the 
proceeding. 

 The applicants were denied access to the case-file without reason. 

Moreover, the investigation was found to have lacked independence and impartiality. While the 
four investigating entities were hierarchically independent of each other, they were not practically 
independent: all four bodies depended directly or indirectly on the Minister of the Interior. So, 
while there was no indication of actual collusion or bias by the investigating authorities, the 
investigation lacked a sufficient appearance of independence and guarantees against pressure 
from hierarchical superiors. The investigation was therefore neither institutionally nor practically 
independent.  

The inadequacy of the investigation, as well as its lack of independence and impartiality, were 
found to be in violation of the procedural limb.   
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Relevance to the Victorian Charter 

This decision suggests that the right to life (enshrined in s 9 of the Victorian Charter) gives rise to 
an obligation on police officers to take steps to protect individuals taken into custody from harm, 
including self-harm. It indicates that the State bears the evidentiary burden of providing a 
satisfactory explanation beyond reasonable doubt of the causes of deaths which occur in police 
custody. To discharge this burden, an independent investigation must be conducted which is 
capable of identifying the circumstances of the death and establishing the responsibility, if any, of 
individuals involved in the death. 

The decision is available online at: 
http://cmiskp.echr.coe.int/tkp197/view.asp?item=3&portal=hbkm&action=html&highlight=&session
id=89090028&skin=hudoc-en  

Michael Gubieski is a lawyer and Verity Quinn is a Senior Associate with Allens Arthur 
Robinson. 

Right to compensation and redress for breach of the right to life 

Reynolds v United Kingdom [2012] ECHR 437 (13 March 2012) 

Summary 

This decision of the European Court of Human Rights considered the availability of compensation 
for loss of life.  

The application was brought under Article 34 of the European Convention of Human Rights by 
the mother of a person who died while at a mental health facility.   

The Applicant applied for damages in relation to the death of her son and argued that she did not 
have any civil proceedings available to her under domestic law for this action. 

Facts 

The Applicant's son (Mr Reynolds) committed suicide whilst in the custody of mental health 
workers at a mental health facility.   

Mr Reynolds was diagnosed with schizophrenia and was being treated by health workers at a 
Council run mental health facility in the United Kingdom. He had notified his care worker and the 
Applicant that he was hearing voices ordering him to kill himself. Steps were taken to have him 
hospitalised, however no beds were available so he was taken to an Intensive Support Moving on 
Scheme Unit (the ISMOS Unit). This is staffed by social workers experienced in the care of 
mental health patients and is an alternative to in-patient care. He was considered a voluntary 
patient.   

On admittance Mr Reynolds was assessed to be a low suicide risk. He was admitted into the 
ISMOS Unit near the staff room. That evening he appeared withdrawn and was wandering 
outside the facility until returned by staff. At 10pm there was a change in shifts for the staff and 
new staff were briefed. Mr Reynolds was due to have his next medication at 10.45pm. At 
10.30pm he broke a window in his room and fell from the 6th floor to his death. 

There was an internal investigation into the incident and an inquest into Mr Reynold's death. 

The Applicant issued an action for damages under section 7 of the Human Rights Act 1998 (UK) 
against the trust operating the ISMOS Unit and the Council. She argued that they had failed to 
adequately discharge their duties to Mr Reynolds in breach of Articles 2 (right to life), 3 
(prohibition of torture and ill-treatment) and 8 (right to respect for private and family life) of the 
European Convention of Human Rights. The claim was brought on the basis that they had failed 

http://cmiskp.echr.coe.int/tkp197/view.asp?item=3&portal=hbkm&action=html&highlight=&sessionid=89090028&skin=hudoc-en�
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to ensure Mr Reynolds' appropriate placement, failed to ensure the ISMOS Unit was safe and 
failed to adequately assess the suicide risk or admit Mr Reynolds for in-patient care.  

The Applicant’s claim was struck out in the UK courts on the basis that there were no reasonable 
grounds for bringing the claim. The Applicant subsequently complained to the European Court, 
claiming that under Articles 12 and 13 of the Convention, domestic law must provide a 
mechanism for establishing any liability and providing compensation.  

Decision 

The European Court found that, under UK law as it existed at the time, the Applicant did not have 
a civil action in negligence and had no prospect of obtaining adequate compensation for the non-
pecuniary damage she suffered as a result of the death of her son. The Court concluded that 
there had been a violation of Article 13 of the Convention in conjunction with Article 2 of the 
Convention. 

The European Court then considered Article 41 of the Convention which states that, if the Court 
finds that there has been a violation of the Convention and the internal law of the party allows 
partial reparation to be made, the ECHR shall afford just satisfaction to the affected party. 

The European Court ordered damages to the Applicant in the sum of €7,000 plus tax and €8,000 
in legal costs, plus tax. 

Relevance to the Victorian Charter  

This case has some relevance to the Victorian Charter of Human Rights and Responsibilities Act 
in that the Charter contains a protection on the right to life, prohibition from torture and right to the 
protection of privacy and family life. However, this case primarily focuses on Article 13 of the 
Convention, which provides a right to an effective remedy. There is no such provision contained 
within the Charter and in addition section 39(3) of the Charter provides that no damages are 
payable as a result of a breach. 

Further, a party in Victoria does not have the right to bring an action solely based on a breach of 
the Charter. An action can only be brought for a breach of the Charter if there was a right to bring 
that action arising otherwise at law.   

The decision is available online at: http://www.bailii.org/eu/cases/ECHR/2012/437.html 

Amanda Lister is a lawyer with Maddocks. 

Court of Appeal finds interference with Occupy London protesters’ rights 
was 'lawful and justified' 

The Mayor Commonalty and Citizens of London v Samede (St Paul's Churchyard Camp 
Representative) & Ors [2012] EWCA Civ 160 (22 February 2012) 

Summary 

In the High Court of England and Wales, Lindblom J made orders in favour of the City of London 
(the City) against the defendants, part of the Occupy protest movement, for possession of  a 
highway and other open land in the churchyard of St Paul's Cathedral, London, where the 
defendants had set up a protest camp.  

The defendants sought leave to appeal to the Court of Appeal. The Court held that permission to 
appeal should be refused, for the reasons described below. 

 

 

http://www.bailii.org/eu/cases/ECHR/2012/437.html�
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Facts 

In summary, the City claimed possession of the highway and open land which was being 
occupied by the defendants, and sought injunctions mandating the removal of the tents and other 
structures in the camp. The defendants opposed the City's claims on the basis that this form of 
protest was essential to the exercise of their rights of freedom of expression and association 
under Articles 10 and 11 of the European Convention on Human Rights.   

Lindblom J made orders for possession in respect of the two areas of land owned by the City and 
granted an injunction requiring the defendants to remove all tents from the land at St Paul's 
churchyard. His Honour refused permission to appeal, however the defendants then applied for 
permission to the Court of Appeal. 

Decision 

Engagement of Article 10 and 11 rights 

First, their Honours considered whether or not it was clear that the City was correct in conceding 
that Articles 10 and 11 of the Convention were engaged. Their Honours held that it was and 
referred to jurisprudence of the European Court of Human Rights in support of this conclusion.  

Further, the Court observed that domestic law was also consistent with the view that state 
authorities have a positive duty to take steps to ensure that lawful public demonstrations can take 
place. In particular, relevant authorities included the dicta of Lord Bingham in R (Laporte) v Chief 
Constable of Gloucestershire Constabulary [2007] 2 AC 105 and the Court of Appeal’s decision in 
Hall and Others [2011] 1 WLR 504. 

Argument that the judge should have dismissed the City's claim 

The defendants sought to set aside Lindblom J's judgment on the basis that his Honour ought not 
to have found for the City at all, but should have dismissed the claim and allowed the camp to 
continue in place. 

Their Honours noted at [39] that "as the Judge recognised, the answer to the question which he 
identified at the start of his judgment is inevitably fact-sensitive, and will normally depend on a 
number of factors". Relevantly, their Honours proceeded to identify those factors as including: 

the extent to which the continuation of the protest would breach domestic law, 
the importance of the precise location to the protesters, the duration of the 
protest, the degree to which the protesters occupy the land, and the extent of 
the actual interference the protest causes to the rights of others, including the 
property rights of the owners of the land, and the rights of any members of the 
public. 

Their Honours upheld Lindblom J's findings, stating that the "essential point" in this case was that 
while the protesters' Article 10 and 11 rights were undoubtedly engaged, it was "very difficult" to 
see how they could ever prevail over the will of the landowner, when they are:  

continuously and exclusively occupying public land, breaching not just the 
owner's property rights and certain statutory provisions, but significantly 
interfering with the public and Convention rights of others and causing other 
problems (connected with health, nuisance and the like). 

Could more limited orders have been made? 

One of the applicants contended that Lindblom J should have made an order which was less 
intrusive of the defendants' Convention rights. 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2006/55.html�
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2006/55.html�
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2010/817.html�
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The Court of Appeal observed that this argument was problematic because only one possible 
alternative to maintaining the camp in its current state was put to Lindblom J. While the Court was 
prepared to assume that, in some cases, a court may have a duty to investigate whether a less 
intrusive order was available, their Honours held that this could not have required Lindblom J to 
do more than to raise the issue with the defendants, stating at [53] that: 

If they were then to persuade him to make any less intrusive order than he did, 
they would have had to come up with a specific arrangement which i) would be 
workable in practice, ii) would not give rise, at least to anything like the same 
degree, as the breaches of statutory provisions and other peoples’ rights, as 
the current state of affairs, and iii) would be less intrusive of the defendants’ 
Convention rights as orders made by the Judge.  

Their Honours held that as the defendants had not put forward a proposal which satisfied any of 
those criteria to Lindblom J, it was not open to his Honour to make any such less intrusive order.  
In any event, the Court stated that it was "very sceptical" as to whether any such proposal could 
have been realistically put forward in this case. 

The Court noted that, while this judgment was a decision refusing leave to appeal, their Honours 
considered that it may be cited as an authority, stating that: 

in future cases of this nature (where the facts involve a demonstration which 
involves not merely occupying public land, but doing so for more than a short 
period and in a way which is not only a breach of statute but substantially 
interferes with the rights of others), it should be possible for the hearing to be 
disposed of at first instance more quickly than in the present case. 

Relevance to the Victorian Charter 

As with the Convention, the Victorian Charter protects the right to freedom of expression (section 
15) which is subject to "lawful restrictions" (section 15(3)), and the right to freedom of association 
(section 16). These provisions are also subject to "such reasonable limits as can be 
demonstrably justified" under section 7(2). 

While this case was only a decision refusing leave to appeal, it is likely that the Court of Appeal's 
judgment (along with Lindblom J's decision at first instance) may inform the approach taken by 
Australian courts in cases with similar facts involving the rights of freedom, expression and 
association. 

The decision can be found online at: 
http://www.judiciary.gov.uk/media/judgments/2012/cityoflondon-v-samede-appeal 

Madeleine Ellicott is a lawyer with Allens Arthur Robinson. 

Increase in university tuition fees not a breach of human rights 

The Queen on the Application of Hurley and Moore v Secretary of Sate for Business Innovation 
and Skills [2012] EWHC 201 (17 February 2012) 

The England and Wales High Court has ruled that a decision to raise university tuition fees did 
not breach the right to education under the European Convention on Human Rights (Article 2 of 
Protocol 1), even when read in conjunction with the right to non-discrimination (Article 14). 

Facts 

The claim was brought by two teenagers, Callum Hurly and Katy Moore, who planned to enrol in 
university after completing high school. The claimants argued that the steep fee increase would 
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have a "chilling effect" on the ability of those from disadvantaged social backgrounds to take up 
university places.   

The complaint was advanced on the basis that, while the charging of university tuition fees was 
not fundamentally inconsistent with human rights, the decision to significantly increase fees would 
limit the potential students' rights to education and equality in a manner that was not reasonable, 
necessary or proportionate. 

On the other hand, the Secretary of State for Business Innovation and Skills argued that the 
decision to raise fees was combined with a range of other measures which ensured a real and 
effective right to access education in the UK. Those measures included low-cost student loans, 
scholarships and grants for students from disadvantaged backgrounds, and measures requiring 
universities to improve access to higher education from groups that are traditionally under-
represented. 

Decision 

No breach of international human rights 

The Court acknowledged that Article 2 of Protocol 1 does not require member states to provide 
tertiary education. However, if a member state chooses to establish a university system then it 
must provide an effective right of access. Moreover, the Court agreed that such access must be 
provided without discrimination on any ground including a person's low socio-economic status.  

Weighing up the evidence before it, the Court did not accept that students of low socio-economic 
status would experience discrimination or be effectively deprived of higher education as a 
consequence of the government's new policy.   

In that respect, Lord Justice Elias said: 

There can be no doubt that a steep increase in fees alone would discourage 
many from going to university and would in particular be likely to have a 
disproportionate impact on the poorer sections of the community. However, the 
availability of loans mitigates that effect.   

Further, given the existence of the various measures which are directed 
specifically at increasing university access to poorer students, I do not think 
that at this stage it is sufficiently clear that as a group they will be 
disadvantaged under the new scheme. 

The Court found that the decision to increase fees was a reasonable and proportionate means of 
achieving a legitimate objective. Lord Justice Elias commented that, in terms of justifying the 
restriction, "significant leeway must be given to the democratically accountable Secretary of State 
as to how the objective of providing sustainable and quality education can be best secured".   

Therefore, the Court held that the Secretary had not breached the complainants' human rights 
under the European Convention. 

Breach of domestic, public sector equality duties 

Although the complainants were unsuccessful in their complaint under the European Convention 
of Human Rights, they successfully argued that the government had failed to discharge its duties, 
under domestic anti-discrimination laws, to consider the possible impacts of its decision on 
equality. 

This aspect of the decision was concerned with the duty on public authorities to have due regard 
to the need to promote equality of opportunity for certain groups. At the material time, those 
duties were found under various anti-discrimination laws, but later incorporated into the Equality 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 27 

 

 

 

 

 

 

 

 

 

 

Act 2010 (UK). The Court held that the duty to have "due regard" to equality required the 
government to "ensure that there has been a proper and conscientious focus on the statutory 
criteria" surrounding equality.   

 

While the Secretary had given due regard to the impact of raising tuition fees, the Court found 
that he had failed to meet this requirement in respect of some of the other measures that were 
introduced. The Court elected to make a declaration that the Secretary had failed to meet his 
public sector equality duties, but did not overturn the regulations on that basis. 

The decision can be found online at: http://www.bailii.org/ew/cases/EWHC/Admin/2012/201.html 

Emma Purdue is a lawyer at Lander & Rogers. 

Civil partners succeed in discrimination claim against religious hoteliers 
who refused double bed  

Bull & Bull v Hall & Preddy [2012] EWCA Civ 83 (10 February 2012) 

Summary 

The England and Wales Court of Appeal held that a hotel policy of providing double rooms only to 
married persons constituted unlawful direct discrimination on the grounds of sexual orientation 
against persons in a civil partnership. The hoteliers submitted that the policy, a manifestation of 
their genuinely held religious beliefs, was protected by articles 8 and 9 of the European 
Convention on Human Rights. The Court held that, to the extent that anti-discrimination 
regulations limit such manifestation, the limitations were necessary in a democratic society for the 
protection of the rights and freedoms of same-sex couples. 

Facts 

The appellants, Mr and Mrs Bull, ran a small 'private' hotel and lived on-site. The appellants let 
single and twin rooms to anyone but maintained and consistently applied a policy of restricting 
double rooms to married couples only. The policy was available online and had been the subject 
of local media attention.  

The policy derived from the appellants' genuinely held religious belief that: 

monogamous heterosexual marriage is the form of partnership uniquely 
intended for full sexual relations between persons and that homosexual 
relations (as opposed to homosexual orientation), and heterosexual sexual 
relations outside of marriage, are sinful. 

The appellants believed that they would be promoting sin by allowing unmarried heterosexual or 
homosexual couples to stay in double rooms. They had lived in accordance with their religious 
beliefs for many years and were nearing retirement.  

The respondents, Mr Hall and Mr Preddy, are civil partners. Unaware of the policy, the 
respondents booked a double room via telephone on 4 September 2008. When they arrived at 
the hotel the next day, the appellants refused to honour their booking. 

The Bristol County Court declared that, contrary to regulation 4(1) of the Equality Act (Sexual 
Orientation) Regulations 2007 (UK), the appellants unlawfully discriminated against the 
respondents on the grounds of sexual orientation by refusing to honour the reservation. Damages 
for injury to feelings of £1,800 were awarded to each respondent. 

Mr and Mrs Bull appealed to the Court of Appeal. 

http://www.bailii.org/ew/cases/EWHC/Admin/2012/201.html�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 28 

 

 

 

 

 

 

 

 

 

 

Decision 

The appeal centred on two issues: whether there was direct discrimination on an ordinary reading 
of the Regulations and, if so, whether the Regulations can be read compatibly with the appellants' 
religious rights under the Convention. 

The Court dismissed the appeal.  

Discrimination contrary to the Regulations 

Regulation 3(1) provides that person A discriminates against person B on the grounds of the 
sexual orientation of B or any other person if A treats B less favourably than A treats others 
where there is no material difference in the relevant circumstances. Regulation 3(4) establishes 
that civil partnerships are to be treated in the same way as marriage and do not constitute a 
'material difference' for the purposes of 3(1). 

The appellants submitted that the policy was directed towards sexual practice, not sexual 
orientation, and was applied equally to unmarried persons of any sexual orientation. The 
appellants pointed to the large number of unmarried heterosexual couples to whom the policy 
had been applied as evidence that the policy was not targeted at sexual orientation.   

The Court held that the appellants did discriminate on the basis of sexual orientation. The policy 
necessarily excluded all homosexual couples but not all heterosexual couples. A married person 
could receive a benefit (a room with a double bed) under the policy that a civil partner could not. 
The Court observed that the “criterion at the heart of the restriction, that the couple should be 
married, is necessarily linked to the characteristic of an heterosexual orientation”. Thus, the Court 
concluded, the respondents were treated less favourably than married persons and therefore 
suffered unlawful direct discrimination contrary to the Regulations.   

Consistency with the European Convention on Human Rights  

The appellants argued that the Regulations must be construed consistently with the Convention, 
particularly article 8 (respect for private and family life) and article 9 (freedom of thought, 
conscience and religion). 

The Court held that the appellants' rights under article 8 were not breached. In fact, the Court 
noted that if any article 8 rights were at risk, it would be the respondents' rights if the appellants 
were permitted to refuse a double room to civil partners. 

Article 9 protects, relevantly, the right to manifest religious beliefs. The Court agreed that the 
policy was a manifestation of the appellants' orthodox religious beliefs but held that, to the extent 
that the Regulations limit such manifestation, the limitations are necessary in a democratic 
society for the protection of the respondents' rights and freedoms. The Court noted that the 
appellants are able to manifest their religious beliefs outside the commercial sphere. The 
appellants have no obligation to offer double rooms but, if they do, they must let them to those in 
a civil partnership (or, according to Hooper LJ, to any homosexual couple). The Court added that 
the Regulations are also necessary to protect the respondents' rights under article 14 of the 
Convention (prohibition on discrimination). 

Relevance to the Victorian Charter 

This case may inform the approach taken by Australian courts in adjudicating the intersection 
between certain orthodox religious beliefs and the prohibition against discrimination on the 
grounds of sexual orientation.  

Although civil partnerships are not available to same-sex couples in Victoria, there are 
prohibitions against discrimination on the grounds of sexual orientation. Section 8 of the Victorian 
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Charter, which protects the right to the enjoyment of human rights without discrimination, is 
comparable to article 14 of the Convention. 

Section 14 of the Victorian Charter enshrines the right to freedom of thought, conscience, religion 
and belief, and freedom to demonstrate beliefs via “worship, observance, practice and teaching”. 
This resembles article 9(1) of the Convention. Section 7(2) of the Victorian Charter, like article 
9(2) of the Convention, provides that any human right may be subject to “such reasonable limits 
as can be demonstrably justified in a free and democratic society”. This case provides useful 
guidance on what may constitute 'reasonable limits' in the context of discrimination on the 
grounds of sexual orientation. 

The decision is available online at: http://www.bailii.org/ew/cases/EWCA/Civ/2012/83.html   

Catherine Newton is a lawyer and Duncan Travis is a Partner at Allens Arthur Robinson. 

Freedom of religion not infringed by mandatory ethics and religion class 

S.L. v. Commission scolaire des Chênes 2012 SCC 7 (17 February 2012) 

Summary 

The Supreme Court of Canada has upheld the Quebec Superior Court's decision that a state-
organised, multi-faith, ethics and religious class did not infringe the right to freedom of conscience 
and religion. The Court held that determining whether a person's right to religion was infringed 
required a subjective understanding of the belief alleged to be infringed and objective 
determination of whether an infringement occurred. 

Facts 

Section 2(a) of the Canadian Charter of Rights and Freedoms and section 3 of the Quebec 
Charter of Human Rights and Freedoms protect the right to freedom of conscience and religion. 
Quebec's Ministry of Education implemented a compulsory ethics and religious culture (“ERC”) 
program in schools that began in the 2008-9 school year. The Court was asked to consider 
whether the ERC program infringed the right to freedom of conscience and religion. 

The ERC program was described as a non-denominational ethics class that also studied the 
traditions and culture associated with various religions. The ERC program was part of the 
process of secularising Quebec's public education system which was, historically, subject to 
influence by religious groups. The appellants were the parents of two children. The appellants 
believed they were obliged, as Catholics, to pass on the teachings of Catholicism to their 
children. They contended that the ERC infringed their rights by hindering their ability to pass on 
Catholic teaching. 

The appellants sought exemptions from the ERC program for their children under section 222 of 
the Education Act, claiming that participation in the ERC program may cause serious harm to the 
children. It was alleged that harm would arise because the ERC program was, amongst other 
things, upsetting and would teach the philosophy of 'relativism'. The School Board's council of 
commissioners rejected the application. The appellants then brought proceedings in the Quebec 
Superior Court seeking declarations that the ERC program infringed their rights. The appellants 
also sought judicial review of the School Board's decision on the basis that the board was acting 
at the behest of the Minister of Education. The application was unsuccessful. The appellants then 
appealed unsuccessfully to the Court of Appeal, and then to the Supreme Court of Canada. 
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Decision 

The appeal was dismissed by the Court in a unanimous decision delivered by Deschamps J 
(McLachlin CJ Binnie, Abella Charron, Rothstein and Cromwell JJ concurring) and a separate 
concurring judgment provided by LeBel J (Fish J concurring). 

Deschamps J held that establishing an infringement of the right to freedom of conscience and 
religion comprised two elements. First, the possession of a religious belief must be shown, and 
second, interference with that belief must be established. Deschamps J stated: 

It follows that when considering an infringement of freedom of religion, the 
question is not whether the person sincerely believes that a religious practice 
or belief has been infringed, but whether a religious practice or belief exists 
that has been infringed. The subjective part of the analysis is limited to 
establishing that there is a sincere belief that has a nexus with religion, 
including the belief in an obligation to conform to a religious practice… Proving 
that infringement requires an objective analysis of the rules, events or acts that 
interfered with the exercise of the freedom. To decide otherwise would allow 
persons to conclude themselves that their rights had been infringed and thus to 
supplant the courts in this role. 

Applying those principles, Deschamps J concluded that the ERC program did not infringe the 
appellants' rights. The ERC program gave effect to the Quebec Government's adoption of a 
neutral stance such that the ERC program was not itself an attempt to indoctrinate or infringe 
religious beliefs held by the appellants. Further, the Court considered that by exposing students 
to beliefs and realities that differed from their own, the ERC program was consistent with the 
multicultural and pluralist society existing in Canada generally and Quebec in particular. Given 
that exposure to multiculturalism and pluralism did not infringe those rights it did not follow that 
the ERC program, consistent with those principles, could infringe those rights either. 

LeBel J concurred with Deschamps J but with less conviction. LeBel J indicated that the 
presentation of the matter in inferior courts was deficient. LeBel J considered that the appeal 
turned on whether the ERC program taught students about the diversity of society and 
encouraged openness to that diversity, or whether it was in effect an “education tool designed to 
get religion out of children's heads” through atheistic or agnostic teaching. LeBel J concluded by 
noting that future cases may result in different outcomes as the operation of the ERC program 
unfolded. 

Relevance to the Victorian Charter 

The Court's decision may have persuasive value in respect of application of section 14 of the 
Charter of Human Rights and Responsibilities Act 2006 (Vic) which protects substantially similar 
rights to those considered by the Court. However, whether a Victorian court would reach the 
same conclusion as the Canadian Supreme Court may depend on further consideration of 
section 38 of the Victorian Charter which makes it unlawful for a public authority to act in a 
manner incompatible with human rights and, by implication, section 7(2) where applicable. 

The Court's reasoning regarding the nature of religious belief may also pose interpretive issues in 
Australia. The Court's view that religious belief can exist outside of canon or precept may need to 
be considered in the context of the High Court's decision of The Church of the New Faith v 
Commission of Pay-Roll Tax (Vic) (1983) 154 CLR 120 in which Mason ACJ and Brennan J held 
that religion comprised supernatural belief combined with acceptance of canons of conduct. 
Therefore, the necessary nexus between a belief and the canon of a religion to which it relates 
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may differ in Victoria as compared to Canada in determining whether that belief is a religious 
belief. 

The decision can be found online at http://canlii.ca/en/ca/scc/doc/2012/2012scc7/2012scc7.html. 

Daniel Diaz is a lawyer at Allens Arthur Robinson. 

European Court considers environmental safety risks and the right to 
respect for family life and the home 

Hardy and Maile v United Kingdom [2012] ECHR 261 (14 February 2012) 

Summary 

The applicants challenged planning permits granted for the operation of liquefied natural gas 
(“LNG”) terminals in the UK, alleging that the marine risk of a possible collision in the harbour 
leading to the escape of LNG had not been properly assessed. The European Court of Human 
Rights found that there was a “coherent and comprehensive legislative and regulatory framework 
governing the activities in question” and that “extensive reports and studies” had been carried out 
in relation to the terminals. This was sufficient to fulfil the UK’s obligation to secure the applicants’ 
right to respect for their private lives and homes under Article 8 of the European Convention of 
Human Rights. 

Facts 

The applicants were members of an informal group of local residents opposed to two LNG 
terminals at Milford Haven harbour. Prior to approval, various assessments were carried out by 
the relevant authorities in relation to the environmental impact and safety risks presented by 
operation of these LNG terminals. The applicants alleged that there were inadequacies in the 
assessment of the associated marine risks, in particular the danger of a major release of LNG 
from a delivery ship. 

Both the High Court and Court of Appeal refused permission to appeal the planning permits, on 
the basis of (i) the applicants’ undue delay in challenging the decision, and (ii) the prejudice that 
would be caused to the operators. The applicants subsequently brought a complaint under 
Articles 2 and 8 of the European Convention. They further complained about the lack of 
information disclosed regarding the risks associated with the LNG terminals in Milford Haven. 

Decision 

Admissibility of claim under Article 8 

The Court decided to examine the appeal under Article 8 of the European Convention alone. This 
article enshrines the right to respect for private and family life and home, and freedom from 
interference in the exercise of this right by public authorities, except in accordance with Article 
8(2) exceptions.  

Factually, there was no actual pollution occurring, and the risk of explosion due to escaped gas 
was found to be very slight. Nonetheless, the Court found that the potential risks posed by the 
LNG terminals due to the possibility of a collision, and the ensuing consequences, were “such as 
to establish a sufficiently close link with the applicants’ private lives and homes for the purposes 
of Article 8”.  

Applicants’ complaint regarding the safety of the LNG terminals 

The Court reiterated that in cases involving decisions affecting environmental issues, it can: 
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 assess the substantive merits of the national authorities’ decision to ensure that the 
decision is compatible with Article 8; and 

 scrutinise the decision-making process to ensure that due weight has been accorded to 
the interests of the individual. 

The Court stated that national authorities are in principle better placed to assess the 
requirements relating to transport and processing in the local context, and the needs of the local 
community. The Court affirmed that “in cases raising environmental issues the State must be 
allowed a wide margin of appreciation”. 

In the present case, the Court found that there was a comprehensive legislative and regulatory 
framework governing the relevant activities, and that extensive reports and studies had been 
carried out to the satisfaction of the planning and hazardous substances authorities and domestic 
courts. The Court observed that “comprehensive and measurable data” was not required on 
every issue. It did not appear to the Court “that there has been any manifest error of appreciation 
by the national authorities in striking a fair balance between the competing interests in the case”. 
The Court concluded that the UK had fulfilled its obligations to secure the applicants’ right to 
respect for their private lives and homes. 

Applicants’ complaint regarding disclosure of information 

The Court affirmed the principle from previous cases that where a Government engages in 
hazardous activities which may have hidden adverse health consequences, Article 8 requires that 
“an effective and accessible procedure must be established which enables [potentially affected] 
persons to seek all relevant and appropriate information”, which would enable the public to 
assess the danger to which they are exposed. 

However, the Court dismissed the applicants’ complaints in the present case, as the authorities 
were held to have provided to the applicants the information required by Article 8, and an 
appropriate procedure under the Environmental Information Regulations was in place. 

Relevance to the Victorian Charter 

This decision may be of relevance for interpreting section 13 of the Victorian Charter, which 
provides that a person has the right not to have his or her family or home unlawfully or arbitrarily 
interfered with. Factually, the nature of the legislative and regulatory framework in place to 
promote safety and to limit the safety risks – which the European Court here deemed sufficient – 
may be relevant to a Victorian Court’s consideration of what amounts to ‘arbitrary’ interference in 
the context of Victorian environment and planning laws. 

The decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2012/261.html 

Louise Brown is a Law Graduate with the King & Wood Mallesons Human Rights Law Group. 

Discrimination and hate speech on the basis of sexual orientation: is it 
protected by freedom of expression? 

Vejdeland & Ors v Sweden [2012] ECHR 242 (9 February 2012) 

Summary 

The European Court of Human Rights has rejected an application brought by four Swedish 
nationals who were convicted under Swedish domestic law for making offensive and prejudicial 
comments against homosexuals. The applicants sought an order from the Court that the 
convictions violated their freedom of expression as protected under Article 10 of the European 
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Convention of Human Rights. The decision constitutes the first time the Court has applied 
principles relating to hate speech to comments made against homosexuals. 

Facts 

In December 2004, the applicants distributed around one hundred leaflets to secondary school 
students by leaving them in or on students’ lockers. The incident ended when the school’s 
principal intervened and ordered the applicants to leave the premises. The leaflets alleged that 
Swedish schools were promoting homosexuality which they knew to be “a deviant sexual 
proclivity” that had “a morally destructive effect on the substance of society.” The leaflets also 
alleged that homosexuality was one of the main reasons why HIV and AIDS came into existence 
and that the “homosexual lobby” tried to play down paedophilia.  

The applicants were charged and convicted under Chapter 16, Article 8 of the Swedish Penal 
Code. Article 8 of the Swedish Penal Code makes it an offence to “threaten or express contempt 
for a national, ethnic or other such group of persons with allusion to race, colour, national or 
ethnic origin, religious beliefs or sexual orientation.” The conviction was overturned on appeal, 
but was ultimately upheld by the Supreme Court. Three of the applicants received suspended 
sentences combined with fines, whilst the fourth applicant was sentenced to probation.   

The applicants appealed to the European Court of Human Rights arguing that the conviction 
violated their freedom of expression as protected under Article 10 of the Convention. 

Decision 

The Court found that the conviction of the applicants did not breach Article 10 of the Convention. 
The decision was unanimous, however a number of the judges delivered separate concurring 
opinions which were critical of the reasoning of the majority judgment and the Swedish Supreme 
Court. 

Article 10(1) of the Convention provides that “everyone has the right to freedom of expression”. 
This is subject to the exception in Article 10(2), which provides that the right to freedom of 
expression is “subject to such formalities, conditions restrictions or penalties as are prescribed by 
law and are necessary in a democratic society…for the protection of the reputation or rights of 
others". 

It was conceded in the case that the conviction of the applicants constituted a restriction on their 
freedom of expression. The issue was whether such restriction could be justified on the basis of 
the exception in Article 10(2). 

Applying previous authority, the Court determined that the test to be applied is whether the 
restriction on the applicants’ freedom of expression was proportionate to the legitimate aim of 
protecting the reputation and rights of homosexuals as a group. In finding that it was, the Court 
stressed that “discrimination based on sexual orientation is as serious as discrimination based on 
race, origin or colour.”  

The Court also relied on the fact that:  

 the leaflets were distributed to young people at an impressionable age and in 
circumstances where they had no opportunity to reject the leaflets; and 

 the penalties imposed on the applicants were not excessive. 

The applicants argued that the restriction on their freedom of expression was unjustified on the 
basis that their aim in distributing the leaflets was to start a debate about the lack of objectivity in 
Swedish education, not to incite hatred of homosexuals. On this point, the Court cited approvingly 
the reasoning of the Supreme Court which held that, despite having a legitimate aim, the 
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applicants were under an obligation “to, as far as possible, avoid statements that are 
unwarrantably offensive to others.”  

An interesting aspect of the case is the separate opinion delivered by Judge Spielmann (joined by 
Judge Nussberger). In that opinion, Judge Spielmann criticised the majority judgment as well as 
the reasoning of the Supreme Court for not examining more thoroughly whether the applicants’ 
had any underlying aim to degrade, insult or incite hatred against persons on the basis of their 
sexual orientation. He argued that the “unwarrantably offensive” test applied by the Supreme 
Court was too vague and does not accord sufficient protection to freedom of expression. 
Nevertheless, Judge Spielmann “very reluctantly” held that the applicants’ convictions did not 
contravene Article 10 in the circumstances. In this regard, the judge placed particular emphasis 
on the fact that the leaflets were distributed to young people who had no option to reject them, as 
well as the “real problem of homophobic … bullying and discrimination in educational settings.” 

Relevance to the Victorian Charter 

The Vejdeland case provides an important and authoritative statement from the European Court 
of Human Rights regarding homophobic hate speech and its interaction with freedom of 
expression.  

The case also provides useful guidance to Victorian courts in interpreting the freedom of 
expression provisions in the Victorian Charter, which are similar in terms to Article 10 of the 
Convention. In particular, the case indicates that the factual circumstances surrounding a 
statement, including the audience to which it is made, can be a decisive factor in determining 
whether or not a restriction on freedom of expression is justified. The opinion of Judge Spielmann 
also indicates that courts should be cautious in deciding cases based on the “offensiveness” of 
the statements involved. 

The decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2012/242.html 

Karan Raghavan is a Law Graduate with the King & Wood Mallesons Human Rights Law Group. 

 

HRLC POLICY WORK AND CASE WORK 

Victorian Government moves to amend Disability Act in line with HRLC 
recommendations 
The Human Rights Law Centre has welcomed proposed amendments to section 199 of the 
Disability Act 2006 (Vic) which will strengthen the extent to which that Act protects the human 
rights of people with intellectual disabilities. The amendments give effect to recommendations 
made jointly by the HRLC and the Office of the Public Advocate. 

At present, section 199 of the Disability Act provides that a person with intellectual disability can 
be detained for up to 28 days for the purpose of assessment. There is no right of appeal to the 
Victorian Civil and Administrative Tribunal against the order to detain the person or the conditions 
of detention. There is also no requirement that the person be given reasons as to their detention 
or that any representatives or advocates be notified that the person has been detained. 

Over the last 3 years, the HRLC and OPA have advocated that section 199, in its present form, is 
incompatible with the Victorian Charter of Human Rights, infringing the rights to liberty, freedom 
of movement, freedom from medical treatment without consent, and to a fair hearing. With the pro 
bono assistance of Fiona McLeod SC and Elizabeth Bennett of Counsel, the HRLC and OPA 
drafted proposed amendments to section 199 to provide that: 
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 a person detained under section 199 must be given reasons for the order; 

 OPA must be informed that the person has been detained; and 

 the person may apply to VCAT for a review of the order. 

The Disability Amendment Bill 2012 was introduced to Victorian Parliament by Community 
Services Minister Mary Wooldridge on 28 February. Among other things, the Bill amends section 
199 of the Disability Act, and also inserts a new section 199A, to give effect to all of the 
recommendations made by the HRLC and the OPA. 

According to the Minister’s Statement of Compatibility, “The Bill provides for a person to seek a 
review at VCAT of the decision to make an assessment order. This promotes the right to a fair 
hearing and the right to liberty and security of the person.” 

The HRLC welcomes the Victorian Government’s positive response to our recommendations and 
looks forward to the expeditious passage of the amendments. 

Australia must ratify OPCAT and strengthen monitoring and oversight of 
places of detention 

Australia should prioritise and expedite ratification of the Optional Protocol to the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment according to a 
Human Rights Law Centre submission to the Joint Standing Committee on Treaties.  

The Optional Protocol aims to prevent ill treatment and promote humane conditions of detention 
through the establishment of independent bodies to monitor and oversee places of detention. In 
particular, the Optional Protocol provides for a system of regular visits to places of detention by 
designated inspectorates, or ‘national preventative mechanisms’, and by the United Nations 
Subcommittee on the Prevention of Torture.   

The HRLC submission sets out six key reasons as to why Australia should ratify and implement 
OPCAT: 

1. Independent monitoring and inspection of places of detention would assist in fulfilling existing 

legal obligations under the Convention against Torture and the ICCPR to prevent torture and 

ill-treatment and to ensure humane conditions of detention. 

2. It would contribute to protecting the human rights of persons deprived of liberty, including 

prisoners, involuntary psychiatric patients, asylum-seekers and others in immigration 

detention, people with disability and juvenile detainees. 

3. OPCAT’s holistic and preventative approach to addressing torture and ill-treatment in places 

of detention would complement and strengthen existing individualised complaints-based 

mechanisms. 

4. By promoting a constructive dialogue between the NPM, international human rights experts 

and detaining authorities, OPCAT would foster best practice in detention monitoring and the 

prevention of ill-treatment in Australia. 

5. Ratification would demonstrate Australia’s commitment to international and regional human 

rights leadership. 

6. The costs of ratification and implementation would be low. Conversely, the social, economic, 

legal and health costs of failing to prevent torture and ill-treatment are very high. 

Further information about the Joint Standing Committee inquiry is available here. 

http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/2D45AB05D36D7F87CA2579B2007AED5A/$FILE/571119bi1.pdf�
http://tex.parliament.vic.gov.au/bin/texhtmlt?form=jVicHansard.dumpall&db=daily&dodraft=1&house=ASSEMBLY&speech=10950&activity=Statement+of+Compatibility&title=DISABILITY+AMENDMENT+BILL+2012&date1=29&date2=February&date3=2012&query=true%0a%09and+%28+data+contains+'statement'%0a%09and+data+contains+'of'%0a%09and+data+contains+'compatibility'+%29%0a%09and+%28+hdate.hdate_3+=+2012+%29%0a%09and+%28+house+contains+'ASSEMBLY'+%29%0a�
http://www.hrlc.org.au/files/HRLC-Submission-to-JSCOT-Ratification-of-OPCAT.pdf�
http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=jsct/28february2012/index.htm�
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The evidence is in: the Charter of Human Rights is working for all 
Victorians 
The HRLC has published a collection of case studies that illustrate the many benefits delivered 
by Victoria’s Charter of Human Rights and Responsibilities. 

The 101 case studies – taken from the various submissions made to the Victorian Government’s 
2011 Review of the Charter – paint an overwhelming picture of an effective and efficient Charter 
that delivers tangible benefits to all Victorians. 

The publication, Victoria’s Charter of Human Rights & Responsibilities in Action: Case studies 
from the first four years of operation, is available online and the HRLC hopes it will be a useful 
resource for organisations and individuals to learn about the ways the Charter of Human Rights 
works for all Victorians. 

High Court misses opportunity to uphold freedom of speech and freedom 
of the press 
The High Court has missed a major opportunity to strengthen and uphold the rights to free 
speech, freedom of assembly and freedom of the press in the case of Wotton v Queensland. 

Lex Wotton, an Aboriginal man convicted of offences associated with the Palm Island riots that 
followed the death of Mulrunji Doomadgee in police custody, was today unsuccessful in 
challenging the terms of his parole. Those terms include conditions under his parole order that he 
“not attend public meetings on Palm Island without the prior approval of the corrective services 
officer” and that he “be prohibited from speaking to and having any interaction whatsoever with 
the media”. He was also unsuccessful in challenging the constitutional validity of section 132(1) of 
the Queensland Corrective Services Act which makes it a criminal offence for a journalist to 
interview or obtain a written or recorded statement from a prisoner, including a person on parole 
in the community, without the written approval of correctional authorities. 

In the view of the Human Rights Law Centre, the High Court missed a major opportunity to 
uphold the fundamental rights to freedom of expression, association and assembly. It also failed 
to uphold the freedom of the press. 

According to the majority in the High Court, the provisions of the Corrective Services Act are 
reasonable and appropriate to ensure “community safety and crime prevention”. 

The Human Rights Law Centre disagrees. Substantial evidence demonstrates that community 
safety and crime prevention are best served through the social reintegration of parolees and 
measures which promote their full participation and engagement in civil, political and community 
life. 

Provisions which make it a criminal offence for journalists to speak to parolees are an 
unacceptable limitation on the right to free speech and freedom of the press. Freedom of speech 
and a free press are fundamental to Australia’s representative democracy. It is disappointing that 
the High Court has not taken the opportunity to affirm this as a principle of constitutional law. 

Mr Wotton was represented on a pro bono basis by Ron Merkel QC, Kristen Walker and Alistair 
Pound of Counsel, together with lawyers Levitt Robinson and Allens Arthur Robinson. The 
Human Rights Law Centre also assisted with the case. 

 

http://www.hrlc.org.au/files/VictorianCharter_in_Action_CASESTUDIES_march2012.pdf�
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National Human Rights Action Plan: Achieving SMART Action on Human 
Rights 
On 9 December 2011, the Attorney-General released an Exposure Draft of the National Human 
Rights Action Plan. This followed the development of a Baseline Study, which aimed to provide a 
comprehensive appraisal of the state of human rights in Australia. The draft NHRAP contains 220 
‘actions’ to respond to the human rights issues identified in the study. 

On 6 March 2012, the Human Rights Law Centre made a submission on the exposure draft of the 
NHRAP entitled Achieving SMART Action on Human Rights, which builds on two previous 
submissions made by the HRLC during the NHRAP process. 

The first was Making Rights Real: A National Human Rights Action Plan for Australia, a major 
submission made in response to the Background Paper which set out the Government’s 
proposed approach to developing the NHRAP. 

The second was A Sound Baseline for Human Rights in Australia, which was prepared in 
response to the consultation draft of the Baseline Study released by the Attorney-General in July 
2011. 

Achieving SMART Action on Human Rights aims to provide specific and constructive comments 
on the exposure draft of the NHRAP without duplicating the extensive recommendations of 
previous submissions. The submission makes general comments on the draft: 

 The structure should be amended to include separate columns for goals, objectives, 
actions/activities, performance indicators, timeframes and responsible agencies. 

 Actions which do not protect and promote human rights should be strengthened or 
otherwise removed. 

 Actions should be redrafted to be specific and goal/objective oriented. 

 Timeframes should be identified for all actions and with greater specificity. 

 Measurable indicators should be developed for each action as a priority. 

 Relevant agencies involved in the delivery of actions should be identified, including non-
government actors where appropriate. 

 Cross-references should be added to account for intersectionality. 

 All accepted UPR recommendations should be addressed. 

 Actions should be included to promote/direct State & Territory action. 

 Governance, monitoring and evaluation arrangements should be strengthened with 
additional processes including annual reporting. 

 An annual national conference should be held on the NHRAP. 

 Implementation should be undertaken in consultation and partnership with NGOs and 
affected communities. 

In addition, the HRLC reiterates its support for the actions proposed in Making Rights Real that 
were not adopted in the draft NHRAP and proposes a number of additional actions. The 
submission also makes specific comments on particular actions proposed in the NHRAP. 

For more information and resources on the National Human Rights Action Plan process please 
visit our dedicated website www.humanrightsactionplan.org.au 

http://www.ag.gov.au/Documents/National+Human+Rights+Action+Plan+-+Consultation+version.pdf�
http://www.ag.gov.au/Documents/ILHRD+-+NHRAP+-+Baseline+Study+-+Final+(05Dec2011).pdf�
http://www.hrlc.org.au/files/HRLC_NHRAP_Submission_Final_March_2012.pdf�
http://www.hrlc.org.au/files/National-Human-Rights-Action-Plan-for-Australia-HRLRC-Submission.pdf�
http://www.ag.gov.au/Documents/HRB - NHRAP - Background Paper - Version 5.0 and Final - December 2010.pdf�
http://www.hrlc.org.au/files/Draft-Baseline-Study-HRLC-Submission-FINAL.pdf�
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Update on Occupy Melbourne legal challenge to uphold the right to 
peaceful protest 
As reported in previous editions, the HRLC is part of a legal team taking action on behalf of the 
Occupy Melbourne protesters. A proceeding was commenced in the Federal Court on 8 
November 2011 challenging the enforcement action taken by the Melbourne City Council and 
Victoria Police against the protesters on a number of bases, including that such action was in 
breach of the implied freedoms of political communication and association contained in the 
Australian Constitution and the right to peaceful assembly and freedom of expression under the 
Victorian Charter. 

The trial commenced on 21 March before Justice North in the Federal Court and has generated 
significant media interest as well as high levels of attendance in Court by interested observers 
and the Occupy Melbourne protesters themselves. The two Applicants, protesters James 
Muldoon and Sara Kerrison, gave evidence and were cross-examined by Counsel for Melbourne 
City Council, Richard Niall SC. The manager of compliance for the City of Melbourne gave 
evidence of the way in which the council by-laws and parks and gardens regulations were 
enforced against the protesters and he was cross-examined by Ron Merkel QC on behalf of the 
Applicants. Closing submissions are currently being made by Counsel for the Applicants and this 
will be followed by closing submissions by the City of Melbourne, the Victorian Attorney-General 
and then Victoria Police. At the time of writing the matter was adjourned part-heard and due to 
continue before Justice North later in March.  

Ron Merkel QC, Emrys Nekvapil, Nick Wood and Rupert Watters of Counsel have been acting 
pro bono for the protesters and are instructed by Fitzroy Legal Service, the Human Rights Law 
Centre and lawyers from the Sydney office of Allens Arthur Robinson.  

 

HRLC MEDIA COVERAGE 

The Centre has featured in the following media coverage since the last Bulletin: 

 Philip Lynch, 'Detention treaty in everyone’s interests', Herald Sun, 27 March 2012 

 Catherine Hockley and Paul Toohey, 'Taser death fires up weapons debate', Adelaide 
Now, 23 March 2012  

 Farah Farouque, 'Occupy protester claims rights breach', The Age, 22 March 2012  

 Jonathan Green, 'The right to protest', ABC Radio National (RN Drive), 21 March 2012  

 ABC News (Vic), 'Occupy Melbourne protesters head to court', ABC News (TV), 21 
March 2012  

 Lawyers Weekly, 'Lawyers demand inquiry into lethal stun guns', Lawyers Weekly, 21 
March 2012  

 Anna MacDonald, 'Occupy Melbourne protesters take fight to court', ABC News (PM), 
21 March 2012  

 Jeff Waters, 'Occupy court case ‘watched closely’ for precedent', ABC News, 21 March 
2012  

 Anna Brown, 'A 50,000-volt electric shock is a highly dangerous weapon', The Age, 20 
March 2012  

http://www.abc.net.au/news/2012-03-21/occupy-melbourne-protesters-head-to-court/3904614�
http://blogs.news.com.au/heraldsun/law/index.php/heraldsun/comments/scrutiny_of_detention_centres_a_must/�
http://www.adelaidenow.com.au/ipad/taser-death-fires-up-weapons-debate/story-fn6bqpju-1226308606118�
http://www.theage.com.au/victoria/occupy-protester-claims-rights-breach-20120321-1vk71.html�
http://www.abc.net.au/radionational/programs/drive/panel-discussion3a-the-right-to-protest/3904350�
http://www.abc.net.au/news/2012-03-21/occupy-melbourne-protesters-head-to-court/3904614�
http://www.lawyersweekly.com.au/news/lawyers-demand-inquiry-into-lethal-stun-guns�
http://www.abc.net.au/pm/content/2012/s3460667.htm�
http://www.abc.net.au/news/2012-03-21/melbourne-case-27being-watched-closely-around-the-world27/3904374�
http://www.theage.com.au/opinion/politics/a-50000volt-electric-shock-is-a-highly-dangerous-weapon-20120319-1vfo9.html�
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 Carleen Frost and Mark Butler, 'Police say zapped man was on the run from a robbery', 
Herald Sun, 19 March 2012  

 Farrah Tomazin, 'New laws to bolster human rights Charter', The Age, 18 March 2012  

 Michael Bachelard, 'Five jailed over West Papua independence push', Sydney Morning 
Herald, 16 March 2012  

 John Ferguson, 'Ted Baillieu defies party on Human Rights Charter', The Australian, 15 
March 2012  

 Philip Lynch, 'Keeping Charter of Human Rights a victory for Victorians', Herald Sun, 14 
March 2012  

 Pia Akerman, 'Victoria is seeking legal advice on controversial Charter of Human 
Rights', The Australian, 14 March 2012  

 Rachel Nickless, 'Baillieu seeks more advice on Charter', Australian Financial Review, 
14 March 2012  

 Andie Noonan, 'Baillieu set to keep Human Rights Charter', Star Observer, 14 March 
2012  

 Melissa Laria, 'More Victoria Police to get Tasers', NineMSN, 11 March 2012  

 Philip Lynch and Spencer Zifcak, 'Baillieu’s commitment to a fair Victoria is on the line', 
The Age, 10 March 2012  

 Farah Farouque, 'McGorry guides police on youth', The Age, 6 March 2012  

 Greg Dyett, 'Australia delays torture protocol ratification', SBS Radio News, 29 February 
2012  

 AAP, 'Palm Island rioter’s media ban lawful', 7 News Online, 29 February 2012  

 Chris Brunner, 'High court silences Palm Island activist', The Wire, 29 February 2012  

 Cathy Van Extel, 'Landmark political communication case in the High Court', Radio 
National Breakfast, 29 February 2012  

 

 SEMINARS & EVENTS 

Business and Human Rights: Recent Developments and Future Trends 

12.30 – 2.00pm, Wednesday 4 April 2012 

In a recent article, former UN Special Rapporteur on Business and Human Rights, Professor 
John Ruggie, wrote that while 2011 will come to be seen as a ‘landmark’ year for standard setting 
on business and human rights, 2012 will be a critical year for consolidation and implementation. 
Join our panel of experts from the corporate, not-for-profit and legal sectors in discussion with the 
HRLC’s Rachel Ball about recent developments and future trends in business and human rights. 

Venue: The Wheeler Centre, Performance Space, 176 Little Lonsdale St, Melbourne 

RSVP: by completing this registration form 

Price: $20 / $10 concession 

 

http://www.heraldsun.com.au/news/true-crime-scene/man-dies-after-being-tasered-by-police/story-fnat7jnn-1226303270908�
http://www.theage.com.au/opinion/political-news/new-laws-to-bolster-human-rights-charter-20120317-1vcas.html�
http://www.smh.com.au/world/five-jailed-over-west-papua-independence-push-20120316-1v9vz.html�
http://www.theaustralian.com.au/national-affairs/state-politics/baillieu-defies-party-on-charter/story-e6frgczx-1226299774334�
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http://www.theaustralian.com.au/national-affairs/state-politics/victoria-is-seeking-legal-advice-on-controversial-charter-of-human-rights/story-e6frgczx-1226299182966�
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http://www.starobserver.com.au/news/2012/03/14/baillieu-set-to-keep-human-rights-charter/74130�
http://news.ninemsn.com.au/national/8433229/victorian-police-to-get-tasers�
http://www.theage.com.au/opinion/politics/baillieus-commitment-to-a-fair-victoria-is-on-the-line-20120309-1upx5.html�
http://www.theage.com.au/victoria/mcgorry-guides-police-on-youth-20120305-1ueb6.html�
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/205333/Australia-delays-torture-protocol-ratification�
http://au.news.yahoo.com/latest/a/-/latest/13046309/palm-island-rioter-loses-parole-appeal/�
http://www.thewire.org.au/storyDetail.aspx?ID=8852�
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http://www.hrlc.org.au/files/HRLC_event_HumanRightsAndBusiness_4April2012.pdf�
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SAVE THE DATE! Annual Human Rights Dinner 

Friday 15 June 2012, Melbourne 

The Annual Human Rights Dinner, jointly hosted by the Human Rights Law Centre and the Public 
Interest Law Clearing House, will be held on Friday, 15 June 2012 at the Melbourne Convention 
and Exhibition Centre. This year’s keynote speaker is Les Malezer, Co-Chair of the National 
Congress of Australia’s First Peoples and a leading advocate in the development of the UN 
Declaration on the Rights of Indigenous Peoples. Further details, including how to register, will be 
available shortly. 

Business and Human Rights Workshops 

The United Nations Association of Australia (Vic), in conjunction with Allens Arthur Robinson, is 
running a series of workshops on business and human rights and how to apply the UN Guiding 
Principles in practice. This is an essential program for corporate responsibility and sustainability 
managers, investors, risk and compliance managers, and corporate lawyers. See workshop flyer 
for details. 

The workshops build capacity to monitor and manage corporate human rights impacts and risks, 
and provide practical guidance on how to integrate human rights considerations into everyday 
business practices.  

Workshop sessions include: 

 Business and Human Rights: Introduction to the Guiding Principles (29 March) 

 Corporate Human Rights Policy Development (3 May) 

 Corporate Human Rights Due Diligence: Assessment and integration of human rights 
impacts (21 June) 

 Corporate Human Rights Due Diligence: Tracking and communicating human rights 
performance (12 July) 

 Addressing adverse human rights impacts: Managing human rights related complaints, 
disputes and grievances (16 August) 

More information and registration details available at: www.unaavictoria.org.au  

International Initiative to Promote Women’s Rights to Social Security and 
Protection 

19 & 26 April, International Webinar 

The University of Ottawa and the University of New South Wales are hosting a ‘webinar’ 
regarding women’s rights to social security and protection. The sessions include: Current 
Situation: UN Perspective, Thinking outside the Box from a Feminist Perspective: a New Right to 
Social Security?, International and Regional Experiences: Gender and Social Security, Looking 
for Feminist Principles in Framing Women’s Right to Social Security: Different world – Different 
perspectives? Click here for further details. 

Castan Centre Annual Human Rights Law Conference 

Friday 20 July 2012, Melbourne 

Registrations are now open for the Castan Centre’s Annual Human Rights Conference. Keynote 
speakers for 2012 include Gareth Evans AO QC (The responsibility to protect after Libya); 

http://www.unaavictoria.org.au/files/UNAA_BHRWorkshops_Flyer%281%29.pdf�
http://www.unaavictoria.org.au/files/UNAA_BHRWorkshops_Flyer%281%29.pdf�
http://www.unaavictoria.org.au/education-advocacy/business-human-rights-workshops/�
http://www.law.unsw.edu.au/news/2012/03/international-webinar-international-initiative-promote-womens-rights-social-security-an�
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Professor Tim Flannery (Global warming and human rights); Susan Ryan AO (Human rights 
never age); Allan Asher (People just like us; human rights for asylum seekers); and Ron Merkel 
QC (Recent human rights cases in the courts).  

Click here for further details and registration forms. 

 

 BOOK REVIEW 

Review of John Tobin, The Right to Health in International Law (Oxford 
University Press, 2012) 

Increasingly, evidence is demonstrating the tangible social and economic benefits of a human 
rights-based approach to health and health care. With his new book, The Right to Health in 
International Law, Melbourne Law School Associate Professor John Tobin has made a major 
contribution to understanding and realising these benefits. 

At 440 pages, the book provides both a comprehensive account of the conceptual foundations 
and meaning of the right to health and an excellent overview of the content and application of the 
right. Importantly, it also gives a thorough understanding of the obligations of states and other 
relevant actors in terms of implementation of the right to health. The guidance on implementation 
is both practical (with detailed discussion, for example, of the specific measures required of 
states to reduce child mortality or provide access to family planning services) and normative (with 
one chapter dedicated to how states should implement the right to health through intellectual 
property and trade law). The discussion of the ‘progressive obligation’ to realise the right to health 
and to ensure immediate implementation of ‘minimum core obligations’ is particularly pertinent as 
states introduce ‘austerity measures’ with potentially significant health implications.  

The book is thoroughly researched, drawing extensively on international, regional and domestic 
jurisprudence, and written in a manner that is clear and accessible. It will be a valuable resource 
for policy makers, public health practitioners, human rights advocates and jurists interested in 
implementing and monitoring the right to health and, in so doing, improving health care and 
health outcomes. 

Phil Lynch is Executive Director of the Human Rights Law Centre. 

 

 FOREIGN CORRESPONDENT 

Reinvigorated Human Rights Council tackles global human rights issues 

On 23 March the UN Human Rights Council concluded its 19th session in Geneva. The four 
weeks of meetings were marked by a series of positive developments, particularly with regard to 
the Council’s response to country situations. After the Council’s 18th session, when momentum 
appeared to have stalled following the body’s initial engagement with and follow-up to the events 
of the ‘Arab Spring’, this session saw the Council respond to various situations with renewed 
vigour. 

Perhaps foremost amongst the initiatives taken at this session was the adoption of a resolution 
on Sri Lanka. At the last session of the Council, Canada withdrew its attempted resolution on Sri 
Lanka, to the great disappointment of human rights defenders who have been urging action on 

http://www.law.monash.edu.au/castancentre/conference/�
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the serious situation in the country for several years now. The adoption of a resolution at this 
session is therefore a breakthrough. While most Asian Member States of the Council voted 
against the resolution, India remarkably voted in favour. This is a significant shift from a State that 
until now had been an uncritical ally of Sri Lanka, although India made clear that it still held to its 
position that Sri Lanka’s sovereignty should be fully respected, and that the role of the 
international community should be to support Sri Lanka’s own efforts at justice and accountability. 

The moderate resolution was led by the US, and simply urges the Sri Lankan Government to 
implement the recommendations from its own Lessons Learnt and Reconciliation Commission 
and ensure accountability for all Sri Lankans. Sri Lanka expressed fierce opposition to the 
initiative, accusing States of using the small country as a scapegoat. One very concerning result 
of Sri Lanka’s trenchant attitude were several reported incidents of human rights defenders 
attending the session being intimidated by members of the Sri Lankan delegation. This was 
coupled with a vicious campaign in State-controlled Sri Lankan media against what it described 
as ‘traitors’ in Geneva. 

The President of the Council, the Uruguayan Ambassador Laura Dupuy Lasserre, responded 
swiftly to these allegations by issuing a Presidential Statement in which she called on States to 
immediately put an end to harassment and individuals of groups and individuals attending the 
session, and announced that all allegations would be investigated. However an outburst from a 
Sri Lankan minister on the last day of the session in which he threatened to ‘break the limbs’ of 
human rights defenders, means that the situation is far from reassuring. 

The Council’s renewed energy on country situations was marked early in the session by the 
holding of an urgent debate on Syria. At the conclusion of the debate a resolution was adopted 
condemning the continued widespread and systematic violations of human rights and expressing 
concern at the humanitarian situation. A second resolution on Syria was adopted later in the 
session in follow-up to the report of the Commission of Inquiry. This resolution is the strongest 
adopted by the Council to date, calling for international accountability for potential crimes against 
humanity and referencing the High Commissioner’s call for the Security Council to refer the 
situation to the International Criminal Court. The resolution also extends the mandate of the 
Commission of Inquiry for a further six-months.  

While Syria’s non-cooperation with the Council is blatant, there were disappointing signs that 
other States who had passed through the upheavals of last spring with minimal confrontation at 
the international level, have not undergone a change of position in Geneva. For example, both 
Libya and Yemen presented rather weak resolutions on the situations in their own countries. The 
adoption of the resolution on Libya saw the Russian Federation and Uganda present a series of 
last-minute amendments, which called for, amongst other things, the High Commissioner to be 
given a mandate to report on the human rights situation in the country. With Libya rejecting these 
amendments, many EU States and the US also voted against. This clearly shows the drawbacks 
of attempting to proceed through cooperation and consensus.  

Egypt too showed no signs of having changed its position in the Council after its own internal 
upheaval last year. During negotiations on the resolution on ‘Promoting and Protecting Human 
Rights in the Context of Peaceful Protests’, the delegation attempted to insert language that 
would give governments greater power to crack down on protestors. The resolution was 
ultimately adopted by consensus, and tasks the Office of the High Commissioner for Human 
Rights, with the assistance of relevant special procedures including freedom of assembly and 
association, freedom of expression, and human rights defenders, to report on effective measures 
and best practices promote and protect human rights in peaceful protests. The report will be 
presented next March, at the 22nd session of the Council. 

http://www.bbc.co.uk/news/world-asia-17491832�
http://www.bbc.co.uk/news/world-asia-17491832�
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This session also saw the long-anticipated and first ever panel on sexual orientation and gender 
identity at the Council, created by the South African led resolution at last year’s June session. 
The panel was to discuss the report of the High Commissioner, commissioned by the South 
African resolution, on violence and discrimination on the basis of sexual orientation and gender 
identity.  

It was unfortunate that almost all Organisation of Islamic Cooperation (OIC) States chose not to 
engage in the debate, staging a walkout as the panel began. Pakistan delivered a statement on 
behalf of those boycotting the debate, in which it put forth its unique interpretation of the Vienna 
Declaration and Programme of Action, according to which culture and religion must be taken into 
account when implementing human rights standards, and ignoring the further reference to State 
obligations to promote and protect all human rights regardless of political, economic, or cultural 
systems.   

The discussion, as a result of the almost complete lack of negative voices, sent a clear message 
that violence and discrimination directed against individuals on the basis of their sexual 
orientation and gender identity will not be tolerated by the international community. Further 
developments on the issue of sexual orientation and gender identity can be expected at the 20th 
session of the Council in June. 

Heather Collister is a Human Rights Officer with the International Service for Human Rights in 
Geneva. 

 

 IF I WERE ATTORNEY-GENERAL… 

Implementing the right to education for children with disabilities 

I wouldn’t know where to start! But, like all politicians, I would inevitably bring with me a number 
of personal biases, interests and passions. I am a mother of a school-aged child with multiple 
disabilities, so the area that currently captures most of my time and attention is the education of 
children with special needs. This is an area in need of urgent reform and, to me, it seems like a 
good starting point, particularly in light of the recent Gonski Review of Funding for Schooling. 

The most recent statistics suggest that around one in 12 Australian children have a disability. The 
most common disabilities experienced by school-aged children are intellectual and learning 
disabilities, physical disabilities and sensory and speech disabilities. These children experience 
difficulties with their learning, social acceptance, communication, participation in sports, seeing 
and hearing. Yet, 89% of these children attend mainstream schools – only 3% attend special 
schools. Special schools are generally targeted at children with the most severe of disabilities, 
and they have strict eligibility criteria. This means many parents have no choice but to enrol 
children with disabilities in a regular school, despite their special needs. There is no option in the 
middle. 

Obviously, children with disabilities require significant levels of support if they are to successfully 
integrate into a mainstream classroom environment. Children with disabilities comprise around 7-
8% of all children in mainstream schools, but the Gonski Review reported that less than 5% are 
considered eligible for extra educational support by State and Territory educational authorities. 
This means that a significant number of children with disabilities receive no additional assistance 
to facilitate their participation in, and enjoyment of, school. And I can tell you from experience that 
those who do receive extra educational support rarely obtain all the support they apply for and 
require. 
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What is most surprising is that these children have no legislative right to any assistance or 
support. Australian children have no right to an education, let alone inclusive or appropriate 
education, and there is no legislative entitlement to educational support for children with special 
needs in any State or Territory. This sets us apart from both the US and the UK where there exist 
legislative rights to education, and where educational authorities are obliged to provide children 
with disabilities with the support they require for full educational participation. 

In Australia, if parents and educators are unable to successfully lobby their State or Territory 
educational authority to obtain the support required, in most jurisdictions, the only avenue for 
redress is discrimination law. The Disability Standards for Education (made pursuant to the 
Disability Discrimination Act 1992 (Cth)) require educational authorities to make ‘reasonable 
adjustments’ for children with disabilities. According to the Standards, these ‘reasonable 
adjustments’ should assist a student with a disability to enrol or participate in courses or 
programs, or use the facilities or services, of an educational institution on the same basis as a 
student without a disability. The Standards are currently under review, which is needed because, 
despite their promise, no educational provider has, to date, been held by a court to have 
contravened them. In fact, they have only been discussed in a handful of reported cases. 

The 2009 amendments to the Disability Discrimination Act 1992 (Cth) are also promising. These 
amendments added to the definitions of direct and indirect disability discrimination, such that a 
person can now be found to have discriminated against a person with a disability if they fail to 
make ‘reasonable adjustments’ for them. The problem is that ‘reasonable adjustment’ is defined 
as ‘an adjustment that would not pose an unjustifiable hardship’ on the discriminator. This is 
woefully inadequate. Unlike the Convention on the Rights of Persons with Disabilities, or even the 
Disability Standards themselves, there is no guidance on what the reasonable adjustment should 
aim to achieve. There is no legislative requirement that the reasonable adjustment be aimed at 
ensuring the person with disabilities is able to enjoy and exercise their rights on an equal basis 
with others, for example.  

Regardless, is disability discrimination really the most appropriate avenue for redress? It’s 
certainly not an effective one. Between 2003 and 2011, there were only 17 cases of disability 
discrimination brought against primary schools in Australian courts and tribunals. In only four of 
these cases did the complainant receive some kind of remedy. The legal tests are not easily 
applied in these cases, in fact, in one case the tribunal was actually unable to determine what the 
characteristics of the comparator should be.  

My experience, and my research, suggests that children with disabilities have little to fear from 
their educators or their classmates. There is a significant degree of goodwill from teachers and 
principals towards these children. And their classmates, particularly young children, often accept 
them with open arms. Individual differences apply, of course, but these children experience less 
blatant discrimination at school than one might expect. Their difficulties are more systemic, than 
personal, in nature. 

Despite the fact that education is not an area of Commonwealth legislative responsibility, there 
are at least two things I, as Federal Attorney-General, could do to improve the situation. First, 
based on the Convention on the Rights of Persons with Disabilities, I could create a legislative 
entitlement to education, including a requirement that children with disabilities’ individual 
requirements be reasonably accommodated in educational settings. Second, I could provide 
generous targeted grants to the States to fund special educational services for children with 
disabilities, consistent with the findings of the Gonski Review.  

It makes good sense to mainstream children with disabilities. They have so much to teach us. 
They have the ability to inspire, and to bring out the best in, our able-bodied children. Many of 
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them have the intellectual capacity to perform academically at the same level as their peers. 
Their opportunities should not be limited. But my fear is that, like deinstitutionalisation, ‘inclusive 
education’ will be looked back upon as a great idea that had huge potential, but was too under-
resourced to ever work. The whole idea may need to be re-thought. But as long as we insist upon 
it, all children deserve their classrooms and teachers to be appropriately resourced and 
supported to make inclusive practices as successful as possible. 

Dr Tamara Walsh is Associate Professor at the T.C. Beirne School of Law at The University of 
Queensland. Her most recent book is Homelessness and the Law (Federation Press, 2011).  

 

 

 

 

 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 

 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda 
ABN: 31 117 719 267 

 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  
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