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Background 

1. In framing its submissions the Human Rights Law Resource Centre Ltd 

(“HRLRC”) has not, at this stage, had access to the evidence led on the voir 

dire or to the revised reasons of the learned trial judge for the ruling made by 

his Honour on 7 November 2005 to admit into evidence the record of the 

interview of the applicant on 8 March 2003. Accordingly, the HRLRC has had 

regard to the following background circumstances which it has gleaned from 

available public information.  Some of the circumstances set out below may be 

generally accepted and some may be disputed. 

(a) On 4 January 2003 the applicant was arrested at Karachi airport by 

Pakistani authorities and was detained by the Pakistani authorities until 

early June 2003.1 

(b) No charges were laid against the applicant by the Pakistani authorities.2 

(c) The appellant may not have had access to a lawyer at any time during 

his detention in Pakistan. 

                                                
1 DPP (Cth) v Thomas [2005] VSC 85 at [12], [13]; DPP v Thomas [2005] VSC 435 at [2]. 
2 DPP (Cth) v Thomas [2005] VSC 85 at [13]. 
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(d) The applicant may not have been brought before a judicial officer at 

any time during his detention in Pakistan. 

(e) During his detention in Pakistan the applicant may have been severely 

mistreated by non-Australian authorities.  The mistreatment may have 

included: being blindfolded, hooded and shackled; being threatened 

with execution, electrocution and having his testicles crushed; threats 

that his wife would be raped; and attempted strangulation.3 

(f) In January and February 2003, whilst in detention, the applicant was 

interviewed on six occasions by officers of ASIO,4 apparently for a 

total period in excess of 20 hours.5 

(g) On 8 March 2003, whilst in detention, the applicant was interviewed by 

officers of the Australian Federal Police.6  It is the admission into 

evidence of the record of this interview that is the subject of grounds 1 

and 2 of the appeal against conviction by the applicant. 

Uses of international law 

2. An international human rights convention to which Australia is a party can: 

(a) be a legitimate and important influence on the development of the 

common law;7 

(b) serve as an indication of the value placed by Australia on the rights 

provided for in the convention and as an indication of contemporary 

values;8 

 

                                                
3 DPP v Thomas [2005] VSC 435 at [14], [16]; paragraph 5 of transcript of reasons of Chief Magistrate 

Gray in granting bail to the applicant on 14 February 2005, being appendix B to the judgment of Teague 

J in DPP (Cth) v Thomas [2005] VSC 85. 
4 DPP v Thomas [2006] VSC 19 at [3]. 
5 DPP (Cth) v Thomas [2005] VSC 85 at [28]. 
6 DPP v Thomas [2005] VSC 523 at [2]. 
7 Mabo v Queensland [No. 2] (1992) 175 CLR 1 at 42 per Brennan J (with whom Mason CJ and 

McHugh J agreed). 
8 Schoenmakers v Director of Public Prosecutions (1991) 30 FCR 70 at 75 (the approach in 

Schoenmakers (and other Federal Court cases) to the test for granting bail under the Extradition Act 1988 

(Cth) was overruled in United Mexican States v Cabal (2001) 209 CLR 165); Dietrich v R (1992) 177 

CLR 292 at 321 per Brennan J; cf Baker v Minister of Citizenship and Immigration [1999] 2 SCR 817 at 

860-862. 
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(c) be weighed as a factor in the exercise of judicial discretion,9 including: 

(i) in respect of the exclusion of evidence;10 

(ii) in sentencing.11 

3. It is not yet finally settled whether customary international law is incorporated 

into Australian common law or whether a rule of customary international law 

is generally not to be considered as part of Australian law until it has been 

adopted and made part of our law by the decisions of judges, by an Act of 

Parliament or by long established custom.12  However, even if incorporation 

theory is held not to apply: 

(a) customary international law is a source of Australian law13 and can 

contribute to the development of the common law;14 

(b) a universally recognised principle of international law would normally 

be applied by Australian Courts,15 except where it may involve the 

creation of a criminal offence.16 

Every effort should be made to construe Australian legislation so as to avoid 

breaches of international law (including customary international law).17 

Torture and other cruel, inhuman or degrading treatment 

4. Torture and other cruel, inhuman or degrading treatment is prohibited by the 

International Covenant on Civil and Political Rights (“ICCPR”) and the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment (“CAT”), both of which are widely adopted international 

                                                
9 See generally, Wendy Lacey, Judicial Discretion and Human Rights: Expanding the Role of 

International Law in the Domestic Sphere, 5 Melbourne Journal of International Law 108 (2004). 
10 McKellar v Smith [1982] 2 NSWLR 950 at 962F; R v Swaffield (1998) 192 CLR 159 at 213 per Kirby 

J and see s 138(3)(f) of the Evidence Act 1995 (Cth). 
11 R. v Hollingshed (1993) 112 FLR 109 at 115; Walsh v Department of Social Security (1996) 89 A 

Crim R 65; R. v Togias (2001) 127 A Crim R 23 at 37 [85] per Grove J, 43 [123] per Einfield AJ. 
12 See the discussion in Nulyarimina v Thompson (1999) 96 FCR 153 and Kristen Walker, Treaties and 

Internationalisation of Australian Law, in Courts of Final Jurisdiction: The Mason Court in Australia, 

204 at 227-234 (Cheryl Saunders Ed, 1996). 
13 Chow Hung Ching v The King (1949) 77 CLR 449 at 477 per Dixon J, referring to international law 

being one of the sources of English law. 
14Mabo v Queensland [No 2] 175 CLR 1 at 42 per Brennan J. 
15 Chow Hung Ching v The King (1949) 77 CLR 449 at 462 per Latham CJ, who expressed the view at 

462 that “international law is not as such part of the law of Australia”. 
16 Nulyarimina v Thompson (1999) 96 FCR 153; Thorpe v Kennett [1999] VSC 442. 
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conventions to which Australia (but not Pakistan) is a party.18 Torture and 

other cruel, inhuman or degrading treatment is also prohibited by customary 

international law.19 

5. The exclusion from judicial proceedings of evidence obtained as a result of 

torture is required by article 15 of the CAT and, it is submitted, by customary 

international law.20  According to the Human Rights Committee, established 

under the ICCPR to monitor its implementation, evidence obtained as a result 

of cruel, inhuman or degrading treatment should also be excluded from judicial 

proceedings in order to discourage violations of article 7 of the ICCPR 

(prohibition on torture and other cruel, inhuman or degrading treatment) and 

article 14(3)(g) of the ICCPR (no compulsion to confess guilt).21  The 

International Commission of Jurists has declared that evidence which is 

obtained by means which constitute a serious violation of human rights is 

never admissible.22 

6. The customary international law prohibition of torture and other cruel, 

inhuman or degrading treatment is a peremptory norm of international law 

from which no derogation is permitted.  It requires that States discourage, 

disown and not condone the prohibited conduct.  Further, violation of this rule 

                                                                                                                                         
17 Polites v Commonwealth (1945) 70 CLR 60 at 68-69 per Latham CJ; Koowarta v Bjelke-Petersen 

(1982) 153 CLR 168 at 204 per Gibbs CJ. 
18 International Covenant on Civil and Political Rights, 16 December 1966 [1980] ATS 23; 999 UNTS 

171, article 7; Convention against Torture and Other Cruel Inhuman or Degrading Treatment or 

Punishment, 10 December 1984 [1989] ATS 21; 1465 UNTS 85 articles 2 and 16. The ICCPR was 

signed by Australia on 18 December 1972 and ratified by Australia on 13 August 1980. The CAT was 

ratified by Australia on 8 August 1989. 
19 Restatement (Third) of the Foreign Relations Law of the United States (1987) section 702; Filartiga v 

Pena-Irala 630 F.2d 816 (2d Cir 1980); Prosecutor v Furundzija [1998] ICTY 3,10 December 1998; A v 

Secretary of State for the Home Department (No. 2) [2006] 1 All ER 575 at 599 [33]. 
20 See the authorities collected in Nicholas Grief, The Exclusion of Foreign Torture Evidence: A 

Qualified Victory for the Rule of Law,  (2006) 2 European Human Rights Law Review, 201 at 214-215. 
21 General Comment No 20, replaces general comment 7 concerning the prohibition of torture or cruel, 

inhuman or degrading treatment or punishment, 10 March 1992 at [12]; General Comment No. 13: 

Equality before the Courts and the right to a fair and public hearing by an independent Court established 

by law, 13 April 1984 at [14]. 
22 The International Commission of Jurists, Declaration on Upholding Human Rights and the Rule of 

Law in Combating Terrorism, made at Berlin 28 August 2004 at [7]. 
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of customary international law is a violation of an obligation to all other 

States.23 

7. The jurisprudence of the Human Rights Committee indicates that the following 

forms of treatment or punishment may, depending on their nature and severity, 

constitute violations of the prohibition on torture or other cruel inhuman or 

degrading treatment: 

(a) prolonged solitary confinement;24 

(b) incommunicado detention;25 

(c) refusal of prompt and regular access to doctors and lawyers;26 

(d) oppressive conditions of detention (such as lack of natural light, very 

confined cells, and lack of adequate medical care);27 

(e) detention causing mental distress or deterioration.28 

The treatment which the applicant may have experienced while in detention 

could also be a breach of article 10 of the ICCPR which provides that all 

persons deprived of their liberty shall be treated with humanity and with 

respect for the inherent dignity of the human person. 

8. If the statements made by the applicant in the interview conducted on 8 

March 2003 were obtained as a result of torture or cruel, inhuman or 

degrading treatment, to admit them into evidence would be contrary to 

international law. It would also amount to condoning or encouraging torture 

                                                
23 Prosecutor v Furundzija [1998] ICTY 3, 10 December 1998 at [151], [153], A v Secretary of State for 

the Home Department (No. 2) [2006] 1 All ER 575 at 602 [34]; Restatement (Third) of the Foreign 

Relations Law of the United States (1987) section 702, comments (n) and (o). 
24 General Comment No 20, replaces general comment 7 concerning the prohibition of torture or cruel, 

inhuman or degrading treatment or punishment, 10 March 1992 at [6]. 
25 General Comment No 20, replaces general comment 7 concerning the prohibition of torture or cruel, 

inhuman or degrading treatment or punishment, 10 March 1992 at [11]. 
26 General Comment No 20, replaces general comment 7 concerning the prohibition of torture or cruel, 

inhuman or degrading treatment or punishment, 10 March 1992 at [11]. 
27 Diedrick v Jamaica, Communication No 619/1995, UN Doc CCPR/C/62/D/619/1995 (4 June 1998); 

Young v Jamaica, Communication No 615/1995 (1998).   
28 Massera v Uruguay, Communication No R 1/5, 15 August 1979; C v Australia, Communication No 

900/1999, UN Doc CCPR/C/76/D/900/99 (2002).   
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or serious mistreatment, contrary to a peremptory norm of international law 

which Australian Courts would be expected to apply. 

9. If the applicant was subjected to torture or cruel, inhuman or degrading 

treatment, but it is not found that the statements made in the interview 

conducted on 8 March 2003 were obtained as a result of that conduct, it may 

still be the case that to admit the statements into evidence amounts to 

condoning or failing to disown torture or cruel, inhuman or degrading 

treatment. The interview was preceded by six sessions of questioning by 

ASIO officers, which may in turn have been preceded by (or have taken 

place at about the same time as) the alleged serious mistreatment of the 

applicant. All of this occurred during a continuous period of detention 

without charge. Although it may be found that there was not a strict causal 

relationship between the interview of the applicant and the serious 

mistreatment, the two events are connected in such a way that it may be 

considered necessary to exclude the record of interview in order 

emphatically to disown torture or other cruel, inhuman or degrading 

treatment in accordance with Australia’s international obligations and to 

protect the reputation and integrity of the judicial process. If before or during 

his questioning by Australian officials the applicant informed them of the 

serious mistreatment to which he had been subjected, that would strengthen 

the connection between the interview and the mistreatment and strengthen 

the case for exclusion of the interview in order to ensure compliance with 

international law. 

Arbitrary detention 

10. Article 9(1) of the ICCPR prohibits arbitrary detention and article 9(4) of the 

ICCPR provides that a person in detention is entitled to take proceedings 

before a Court so that the Court may decide without delay on the lawfulness of 

the person’s detention.  The obligation of a State under article 9 (and the rest of 

the ICCPR) is to ensure to all individuals within its territory and to all 

individuals subject to its jurisdiction the rights recognised in the Covenant.  An 
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individual is within a State’s jurisdiction if the individual is within the power or 

effective control of the State.29 

11. Detention can be arbitrary even though it is lawful in the place where it occurs.  

Arbitrariness includes elements of inappropriateness, injustice and lack of 

predictability and involves an assessment of what is reasonable and necessary 

in all the circumstances.30  Australia has submitted to the Human Rights 

Committee that the drafters of the Covenant considered that the notion of 

arbitrariness included incompatibility with the principles of justice or with the 

dignity of the human person.31  The absence of judicial review of detention 

indicates that detention is arbitrary.32 

12. The Human Rights Committee has expressed the view that access to legal 

representation is a necessary element of the entitlement to judicial review of 

detention contained in article 9(4) of the ICCPR.33 

13. Customary international law prohibits a State policy of practising, encouraging 

or condoning prolonged arbitrary detention.  For these purposes detention may 

be arbitrary if it is incompatible with the principles of justice or the dignity of 

the human person or if the person detained is not given early opportunity to 

communicate with family or to consult counsel.34  In the opinion of the editors 

of the American Restatement, this rule of customary international law is (as is 

the case with that prohibiting torture) a peremptory norm, violations of which 

are violations of obligations owed to all other States.35 

14. Based on the information known to the HRLRC, the applicant’s detention in 

Pakistan was arguably in contravention of the rule of customary international 

                                                
29 Human Rights Committee General Comment No 31, Nature of the General Legal Obligations Imposed 

on State Parties to the Covenant, 26 May 2004 at [10]; Montero v Uruguay 31 March 1983, 

CCPR/C/18/D/106/1981. 
30 Van Alphen v The Netherlands, 15 August 1990, CCPR/C/39/D/305/1988. 
31 A. v Australia 30 April 1997, CCPR/C/59/D/560/1993 at [7.6]. 
32 C v Australia 13 November 2002 CCPR/C/76/D/900/1999 at [8.2]. 
33 Berry v Jamaica 26 April 1994, CCPR/C/50/D/330 1988 at [11.1]. 
34 Restatement (Third) of the Foreign Relations Law of the United States (1987) section 702, comment 

(h). 
35 Restatement (Third) of the Foreign Relations Law of the United States (1987) section 702, comments 

(n) and (o). 
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law prohibiting prolonged arbitrary detention and (if Pakistan had been a 

party to the ICCPR) would arguably have been in contravention of articles 

9(1) and 9(4) of the ICCPR. (The detention appears to have been arbitrary 

for the purposes of the ICCPR and may also have been contrary to Pakistani 

law. The HRLRC is not aware of whether the detention was permitted under 

Pakistani law or of whether the learned trial judge considered this issue. In 

the absence of expert evidence as to the content of Pakistani law, the legality 

of the detention would appear to fall to be determined by reference to 

Australian law.36)  

15. It would seem that Australia took advantage of the applicant’s detention by 

Pakistani authorities in order to conduct the interview of 8 March 2003 (and 

the earlier ASIO interviews). Such conduct may amount to encouraging or 

condoning (or failing to disown) a breach of a peremptory norm of 

international law, which itself would amount to a breach of customary 

international law. It may also amount to a breach of Australia’s obligation 

under article 9 of the ICCPR, read in conjunction with article 2(2), which 

requires that Australia protect people from violations of the right to be free 

from arbitrary detention (including by refusing to encourage, condone or 

give effect to third party violations). 

16. Further, at the times the applicant was being questioned by Australian 

officials he may have been subject to Australia’s jurisdiction, in the sense of 

being within the power or effective control of Australia (whether or not 

Pakistan also continued to exercise such power or control). If that were the 

case, Australia had an obligation at those times to ensure to the applicant the 

rights recognised by the ICCPR (article 2(1)). To the extent that Australia 

failed to do so, it acted in contravention of the ICCPR. 

17. It is submitted that a Court should not, as a matter of public policy, admit 

evidence which is the product of conduct in breach of international human 

rights law. Such conduct is also contrary to Australia’s values as illustrated 

                                                
36 The Parchim [1918] AC 157 at161; Von Arnim v Federal Republic of Germany (No 2) [2005] FCA 
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by our adherence to the ICCPR. Protection from arbitrary detention is the 

hallmark of the rule of law and the judiciary should refuse to countenance 

behaviour which threatens the rule of law or basic human rights.37 As noted 

in paragraph 5, the International Commission of Jurists has declared that 

evidence obtained by means which constitute a serious violation of human 

rights is never admissible. 

18. Articles 2(2) and (3) of the ICCPR require a State party: 

(a) to adopt such legislative or other measures as may be necessary to 

give effect to the rights recognised in the ICCPR; and  

(b) to ensure that any person whose rights as recognised under the 

ICCPR are violated shall have an effective remedy. 

To the extent that the rights of the applicant as recognised under the ICCPR 

have been violated, the Court has an opportunity to give limited effect to 

those rights and to give the applicant a limited remedy in respect of the 

violation by excluding evidence obtained in connection with the violation. 

 

Legal representation 

19. As noted in paragraph 12, a right to legal representation has been recognised 

for the purposes of article 9(4) of the ICCPR.  The Human Rights Committee 

has expressed the view that a breach of article 14(3) of the ICCPR (minimum 

guarantees in respect of criminal charges) can arise from a denial of legal 

representation during an investigation before an accused person is charged.38  

Principle 17 of the Body of Principles for the protection of All Persons under 

Any Form of Detention or Imprisonment as adopted by the General Assembly 

also states that a detained person shall be entitled to have the assistance of legal 

counsel.39 

                                                                                                                                         
662 at [11]. 
37 R v Horseferry Road Magistrates’ Court, Ex parte Bennett [1994] 1 AC 42 at 61-62 per Lord Griffiths. 
38 Kurbanova v Tajikistan 12 November 2003, CCPR/C/79/D/1096/2002. 
39 General Assembly Resolution 43/173 of 9 December 1988. 
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20. A country which is a party to the Vienna Convention on Consular Relations40 

can insist upon the provision of legal representation to one of its nationals 

detained in another country which is also a party to the Convention.  Australia 

and Pakistan are both parties to the Convention. Article 36(1) of the 

Convention provides that with a view to facilitating the exercise of consular 

functions relating to the nationals of the sending State (being the State with 

consular representation in the territory of another State), consular officers shall 

have the right to visit a national of the sending State who is in detention, to 

converse and correspond with him and to arrange for his legal representation.   

 

21. The learned trial judge said that the officers of the Australian Federal Police 

who conducted the 8 March 2003 interview had ascertained that legal 

representation would not be permitted in Pakistan and were faced with a 

choice of conducting an interview or postponing it for an indefinite period to 

an indefinite place. It is submitted that Australia had a right to arrange legal 

representation for the applicant pursuant to article 36 of the Vienna 

Convention on Consular Relations and, to the extent that during periods of 

questioning by Australian officials the applicant was subject to the 

jurisdiction of Australia, it had an obligation to do so under article 9 (and 14) 

of the ICCPR. If there were a failure to act upon the right and comply with 

the obligation, it is submitted that this would be a relevant factor in the 

exercise of the Court’s discretion to admit or exclude the record of interview. 

(If Pakistani officials did inform Australian officials that the applicant would 

not be permitted legal representation, this strengthens the argument that the 

detention of the applicant was arbitrary.) 

 

Sentencing 

22. Article 10(1) of the ICCPR provides that all persons deprived of their liberty 

shall be treated with humanity and with respect for the inherent dignity of 

the human person. Article 12 of the International Covenant on Economic, 

                                                
40 24 April 1963 [1973] ATS 7; 596 UNTS 261. 
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Social and Cultural Rights (“ICESCR”)41 recognises the right of everyone to 

the highest attainable standard of physical and mental health. The Committee 

on Economic, Social and Cultural Rights42 considers that the rights provided 

for by article 12 require that health facilities, goods and services must be 

accessible to all, especially the most vulnerable or marginalised sections of 

the population, in law and in fact, without discrimination on any prohibited 

ground.43 Similarly, principle 9 of the Basic Principles for the Treatment of 

Prisoners states that prisoners shall have access to the health services 

available in the country without discrimination on the grounds of their legal 

situation. 44 

23. Under the ICCPR persons deprived of their liberty may not be subjected to 

any hardship or constraint other than that resulting from the deprivation of 

liberty.45 The Court cannot directly determine the conditions of 

imprisonment or the services available to prisoners, however any breach or 

anticipated breach of the principles referred to in article 10 of the ICCPR or 

article 12 of the ICESCR would be relevant to the sentencing discretion.46 

The HRLRC would propose to make submissions in respect of the 

applicant’s mental health and conditions of incarceration, both in Pakistan 

and Australia, by reference to the principles set out in paragraphs 22 and 23. 

                                                
41 16 December 1966, [1980] ATS 23; 999 UNTS 171. The Covenant was signed by Australia on 8 

December 1972 and ratified by Australia on 10 December 1975. 
42 The Committee was established by the Economic and Social Council of the United Nations to assist 

the Council in carrying out its responsibilities under the ICESCR: Economic and Social Council 

Resolution 1985/17. 
43 CESCR General Comment No. 14, the right to the highest attainable standard of health, 11 August 

2000  at [12]. 
44 Adopted by General Assembly resolution 45/111 of 14 December 1990. 
45 Human Rights Committee General Comment No. 21, (replaces General Comment 9) concerning 

humane treatment of persons deprived of their liberty, 10 April 1992 at [3]. 
46 In Polay Campos v Peru, Communication No 577/1994, UN Doc CCPR/C/61/D/577/1994 (1998), the 

Human Rights Committee held that, in the context of a convicted prisoner being subject to a violation of 

article 7 in terms of conditions of detention and a violation of article 14 in the context of the conduct of 

his trial, an effective remedy under article 2(3) included that the prisoner be released. 


