
 

 

IN THE SUPREME COURT OF VICTORIA  

AT MELBOURNE 

COURT OF APPEAL 

 

 

 

 

JOSEPH TERRENCE THOMAS 

Applicant 

v 

 

THE QUEEN 

Respondent 

 

 

 

OUTLINE OF SUBMISSIONS OF HUMAN RIGHTS LAW RESOURCE 

CENTRE LTD IN SUPPORT OF APPLICATION FOR LEAVE TO APPEAR 

AS AMICUS CURIAE 

 

 

1. The Human Rights Law Resource Centre Ltd (“HRLRC”) seeks leave of the 

Court to appear as amicus curiae in respect of the application of Joseph 

Terrence Thomas (the “applicant”) for leave to appeal against his conviction 

and sentence. 

 

2. The HRLRC seeks leave to appear as amicus curiae so it may make 

submissions in respect of international law (and its influence upon the 

common law and the exercise of judicial discretion) in the areas of: 

a) torture and other cruel, inhuman or degrading treatment or punishment; 

b) arbitrary detention;  

c) the right to legal representation; 

d) the right to be treated with humanity and with respect for the inherent 

dignity of the human person; 

e) the right to health (including mental health) and the provision of 

adequate medical care (including mental health care). 

 



 

 

2 

3. HRLRC sees its submissions as being relevant to: 

a) the admissibility of the record of interview conducted by officers of the 

Australian Federal Police with the applicant on 8 March 2003; 

b) the exercise of a discretion to exclude the record of interview on the 

grounds of public policy or fairness; and 

c) in respect of sentencing, the weight to be given to the circumstances 

and difficulties the applicant would suffer in the course of serving his 

sentence, in particular in relation to his mental health. 

Exhibit “PAL-2” to the affidavit of Philip Alan Lynch affirmed on 3 July 2006 

sets out a summary outline of the written submissions which the HRLRC 

would propose to make should it be granted leave to appear as amicus curiae. 

 

4. Upon the basis of the facts set out in the affidavit of Mr Lynch, it is submitted 

that the HRLRC has the expertise and resources required to provide assistance 

to the Court and that the objects of the HRLRC make it an appropriate person 

to appear as amicus curiae. 

 

5. The Court has power to grant leave to a person to appear as amicus curiae by 

virtue of its status as a superior court of record and a court of law and equity.1  

Whether to hear amici curiae is entirely within the discretion of the Court. In 

the view of Brennan CJ in Levy v The State of Victoria2 the footing on which 

an amicus curiae is heard is that that person is willing to offer the Court a 

submission on law or relevant fact which will assist the Court in a way which 

the Court will not otherwise be assisted.  In United States Tobacco Company v 

Minister for Consumer Affairs3 the Full Court of the Federal Court said that 

the Court may hear an amicus curiae if it considers it in the interests of justice 

to do so.  In a more general context the Full Court spoke of a Court having an 

inherent or implied power to ensure that it is properly informed of matters 

which it ought to take into account in reaching its decision and noted that this 

                                            
1  United States Tobacco Company v Minister for Consumer Affairs (1988) 20 FCR 520 at 534.  
2  (1997) 189 CLR 579 at 604. 
3  (1988) 20 FCR 520 at 534. 
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was particularly so in judgments which may affect the community generally or 

persons other than the parties who are before the Court.4 

 

6. The submissions of amici curiae may assist the Court to see a problem in a 

context larger than that which the parties are willing, or able, to offer.5  The 

Court of Appeal, in deciding whether to grant an application for leave to 

appear as amicus curiae, may take into account whether the arguments likely 

to be addressed to it by the amicus curiae will assist it in both deciding the 

instant case and in formulating the principle of the law for Victoria.6  Amici 

curiae have been given leave to appear in criminal appeals in Victoria where 

all parties were legally represented.7 

 

7. It is submitted that the matters which the HRLRC seeks to address in its 

submissions are, of themselves, issues of public importance. Additionally, 

there is a public interest in Australia (through its various arms of government) 

complying, and being seen to comply, with its obligations under international 

law,8 especially where those obligations relate to peremptory norms of general 

international law which impose upon nation states obligations owed towards 

all the other members of the international community.9 

 

8. The HRLRC, by virtue of its work, and the work of its two founding members, 

in the field of human rights law and the expertise available to it by virtue of 

the membership of its advisory committee,10 is well placed to provide 

                                            
4  (1988) 20 FCR 520 at 534.  In R v Murphy (1986) 5 NSWLR 18, Counsel appeared as amici 

curiae to assist the Court in relation to the application of parliamentary privilege. 
5  Levy v The State of Victoria (1997) 189 CLR 579 at 651 per Kirby J. 
6  National Australia Bank Ltd v Hokit Pty Ltd (1996) 39 NSWLR 377 at 381D-F per Mahoney 

P with whom Waddell AJA agreed. 
7  R v Young  (1990) 45 A Crim R 147; R v Phung [1999] 3 VR 313. 
8  Attorney General v British Broadcasting Corporations [1981] AC 303 at 354B-F per Lord 

Scarman; Kanthal Australia Pty Ltd v Minister for Industry, Technology and Commerce  

(1987) 14 FCR 90 at 94-95; Civil Aviation Authority v Australian Broadcasting Commission, 

unreported judgment of Clarke JA, 7 June 1994, Court of Appeal of Supreme Court of New 

South Wales at [7] – [8]; Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR 

273 at 291 per Mason CJ and Deane J. 
9  A v The Secretary of State for the Home Department (No 2) [2006] 1 All ER 575 at 599-602 

[33]-[34],  per Lord Bingham of Cornhill; Restatement (Third) of the Foreign Relations Law 

of the United States (1987) section 702 and comments (n) and (o).  
10  Reference is made to paragraphs 9, 10 and 11 of the affidavit of Philip Alan Lynch affirmed 

on 3 July 2006. 
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assistance to the Court in relation to the elements of international human rights 

law identified in paragraph 2 of these submissions and in exhibit “PAL-2” to 

Mr Lynch’s affidavit. The HRLRC would seek to provide this assistance by 

means of written submissions supplemented, where appropriate, by oral 

submissions.11 It does not appear that the proposed submissions of the HRLRC 

will duplicate those to be made by the applicant or the respondent or that the 

parties to the application will assist the Court in the manner proposed by the 

HRLRC. 

 

9. In considering applications for leave to appear as amicus curiae the Courts 

have been concerned that: 

a) there not be undue interference with the ability of the parties to carry 

on their litigation free from the intervention of strangers.12 

b) any costs to the parties or any delay as a result of agreeing to hear the 

amicus curiae be not disproportionate to the assistance that the Court 

expects to receive;13 and 

c) there not be a prejudicial effect upon the efficient operation of the 

Court.14 

 

10. The matters to be addressed by the proposed submissions of the HRLRC relate 

directly to the grounds of appeal against conviction numbered 1 and 2 and the 

grounds of appeal against sentence numbered 5 and 6 in the applicant’s notice 

of appeal.  The HRLRC is not seeking to raise fundamental new issues or to 

“shift the litigious goal posts” in the manner which the High Court found 

unacceptable in respect of the intervention of the Australian Competition and 

Consumer Commission in News Ltd v South Sydney District Rugby League 

Football Club Ltd.15 

                                            
11  Cases which provide an example of amicus curiae been permitted to make oral submissions 

are: R v Young (1990) 45 A Crim R 147 at 157; National Australia Bank Ltd v Hokit Pty Ltd 

(1996) 39 NSWLR 377 at 382E-F; Project Blue Sky Inc v Australian Broadcasting Authority 

(1998) 194 CLR 355; Garcia v National Australia Bank Ltd  (1998) 194 CLR 395; R v Phung 

[1999] 3 VR 313 at 326.  
12  United States Tobacco Company v Minister for Consumer Affairs (1988) 20 FCR 520 at 536. 
13  National Australia Bank Ltd v Hokit Pty Ltd (1996) 39 NSWLR 377 at 381; Levy v the State of 

Victoria  (1997) 189 CLR 579 at 605. 
14  Levy v State of Victoria (1997) 189 CLR 579 at 604. 
15  (2003) 200 ALR 157 at 161 [9], 176 [84]-[88], 190 [135], 217 [232]-[233]. 
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11. In relation to the question of delay and costs, it is submitted that the written 

submissions proposed to be made by the HRLRC, and the more limited oral 

submissions which the HRLRC would seek to make should leave be granted, 

would not add materially to the duration of the hearing of the application (or 

any appeal) or cause the costs of the parties to be disproportionately affected; 

nor would they prejudice the efficient operation of the Court. It is proper for 

the Court of Appeal to take into account the effect which time devoted to 

intervention in an individual case would have upon the functioning of the 

Court and the discharge of its obligations to other litigants16 (and, it is 

submitted, the administration of justice in the State). In this broader context, 

the submissions to be made by the HRLRC as amicus curiae would not be 

prejudicial to the efficient administration of justice. 

 

12. The wishes of the parties are relevant, though not conclusive, to the decision 

of the Court as to whether to allow a person to appear as amicus curiae.17  

 

13. The Court has recognised the value of human rights-based arguments where 

relevant to a proceeding.18 

 

14. Some of the proposed submissions of the HRLRC relate to the admission into 

evidence at the trial of the applicant of his record of interview with officers of 

the Australian Federal Police on 8 March 2003.  It is understood that the 

decision to admit the record of interview into evidence was Ruling No. 3 of 

the learned trial judge made on 7 November 2005.  It seems that at the time of 

making the ruling the learned trial judge gave initial reasons for the ruling 

which are publicly available.19  However, it is understood that the learned trial 

judge later provided revised and more extensive reasons for the ruling made 

by his Honour on 7 November 2005. Should the HRLRC be granted leave to 

appear as amicus curiae, the HRLRC would be better able to assist the Court if 

                                            
16  National Australia Bank Ltd v Hokit Pty Ltd (1996) 39 NSWLR 377 at 381E-F. 
17  National Australia Bank Ltd v Hokit Pty Ltd (1996) 39 NSWLR 377 at 382B. 
18  Royal Women’s Hospital v Medical Practitioner’s Board of Victoria [2006] VSCA 85 at [71]-

[72]. 
19  DPP v Thomas [2005] VSC 523. 
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its submissions were informed by the revised reasons of the learned trial judge 

for the ruling made on 7 November 2005.  

 

3 July 2006 

 

BRIAN WALTERS 

 

 

MICHAEL KINGSTON 


