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Opinion 

International Women’s Day: 

Celebrating the Achievements…and a Call to Action on 

Domestic Violence 

On 8 March, we will celebrate the 100th year of International 
Women’s Day. 

It is an important occasion for celebrating and acknowledging the 
considerable achievements of women and men in advancing 
gender equality in Australia. And there is much to celebrate.  

Over the last 100 years women have gained the right to vote, the 
women’s movement has transformed power relations between 
men and women, the majority of university graduates are female, 
a national paid parental leave scheme has been introduced, the 
ASX Governance Council has required all publicly listed 
companies to set targets for gender equality, women are 
represented in all areas of public life, we have a female Prime 
Minister leading the country, and the list goes on. Indeed, the 
world that young women and men are entering today is a far more 
equal world than that of their parents and grandparents.  

But amidst the celebrations we cannot forget that gender equality 
is unfinished business. There are areas where there has been 
insufficient progress. Violence against women, and more 
specifically domestic violence, is one such area. 

This International Women’s Day, as Sex Discrimination 
Commissioner, I will be making a call for action on domestic 
violence.  

Domestic violence is one of the gravest examples of gender 
inequality in Australia today. The United Nation’s Committee on 
the Elimination of Discrimination against Women has asserted that 
gender-based violence seriously inhibits women’s ability to enjoy 
rights and freedoms on an equal basis with men.  

As I travel around Australia, I often ask people to name countries 
where they consider violence against women to be a problem. 
More often than not they reel off a list of other countries but fail to 
recognise the prevalence rates right here in Australia. The reality 
is you can point to anywhere on the map of Australia, and you will 
find people dealing with domestic violence or sexual assault.  

While, men are also the victims of violence, the experience of 
violence against women is significantly different. Most violence 
against men occurs in a public place, and in 65% of incidents, the 
perpetrator is a stranger.  
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In contrast, one in three Australian women have experienced physical violence since the age of 15, and 
85% of those women were assaulted by a current or former partner, family, friend or other known male. 
Three quarters of these assaults occurred in their home. Further, nearly one in five Australian women 
have experienced sexual assault since the age of 15. The vast majority of those women were sexually 
assaulted by a current or former partner, family, friend, or other known male. 

Domestic violence is witnessed by 180,000 children annually. Economically and socially, it has an effect 
on every one of us and remains a significant barrier to achieving substantive gender equality.  

Victorian research has found that domestic violence is the leading contributor to death, disability and 
illness in women aged 15-44 years, a greater contributor than high blood pressure, smoking and 
obesity. 

And we know that women from culturally and linguistically diverse backgrounds, Aboriginal and Torres 
Strait islander women, migrant and refugee women and women with disabilities have even higher 
prevalence rates. 

Domestic violence can affect any woman. These fundamental breaches of trust do not discriminate on 
the basis of ethnicity, socio-economic standing, geography and demography.   

Yet, domestic violence continues to be perceived as a private concern by many in the population. The 
National Community Attitudes to Violence against Women Survey 2009 shows that a sizeable proportion 
of a general population sample still believes domestic and sexual violence can be excused in some 
circumstances. This is in line with comments that are often made, such as ‘What did she do to egg him 
on?’ or ‘She must be a real nag’.  

Even more commonly, the question ‘Why doesn’t she just leave?’ is posed. This is reflected in the 55% 
of men and 45% of women from a general population sample who believed that most women could 
leave a violent relationship if they really wanted to. This shows a deep seated misunderstanding about 
the central element of domestic violence – an ongoing pattern aimed at controlling one’s partner through 
fear. It is asking the wrong question. The question we need to ask is why doesn’t the perpetrator stop 
the violence? 

If we are to move forward with addressing domestic violence and, more broadly, gender equality in 
Australia, we need to challenge these deeply held attitudes and work to ensure that a belief in the 
equality of all men and women is part of our Australian belief system. After all, while living free from 
violence is everyone’s right – reducing violence must be everyone’s responsibility.  

Domestic violence does not just affect a woman and her children in the family home. One of the most 
significant side effects of domestic violence is its impact on women’s participation in the labour force. 
But in many businesses domestic violence is the issue that dare not speak its name, where shame 
hangs heavily.  

The statistics tell a different story. 

Almost one in three women who experience family violence is in the workforce. US research shows that 
between 50% and 74% of employed women experiencing domestic violence are harassed by their 
partners while at work. Violent partners may control a woman’s participation in paid work, or force a 
woman to leave the workforce because of threats. Absenteeism from work due to violence may also 
place her employment at risk.  

Better work place responses to domestic violence, such as those recently adopted by the New South 
Wales Government, must be developed to ensure women who experience domestic violence maintain 
attachment to the workforce. The NSW Government scheme provides employment support initiatives to 
NSW Public Service employees who have experienced domestic violence by providing access to certain 
leave entitlements and where those entitlements are exhausted the employee shall be granted special 
leave. 

The benefits of making violence against women a business issue will be two fold. Firstly, there is good 
evidence that employers will decrease their staff turnover and absenteeism, and secondly, they will 
increase productivity. It has been estimated that productivity losses due to domestic violence cost 
between $484 million and $500 million in 2002 – 03. This figure is predicted to rise to $609 million by 
2021 – 22, with employers currently bearing $235 million of these costs. Promoting continued 
attachment to the workforce also allows women to increase their capacity to gain employment in the 
future and allows greater financial independence, both at the time and in later life.  
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Finally, there needs to be greater awareness among the general public not just of the prevalence of 
domestic violence but also the substantial economic burden. The vast economic costs should speak to 
everyone – in 2009, it was estimated that domestic violence costs Australia $13.6 billion a year. Recent 
research also shows that estimated costs of $20,766 could be avoided for every woman whose 
experience of violence could be prevented.  

But there is some good news. On 15 February 2011 the federal government launched the National Plan 

to Reduce Violence against Women and their Children. The plan has been endorsed by all state, 
territory and federal governments. The Plan aims to promote safer communities by changing community 
attitudes towards domestic violence, strengthening the services available to victims of violence, ensuring 
that perpetrators are held accountable for their actions, and formulating early intervention guidelines. 
Such actions are vital in addressing violence against women and gender equality in Australia. 

I congratulate all Australian Governments on the introduction of the National Plan and call on them to 
ensure its effective implementation. A plan of this size and significance must also be rigorously and 
independently monitored and evaluated.  

In closing, I urge you to reflect on the following questions:  

• When we’ve achieved so much in the last century, how is it that in 2011 on the 100th anniversary of 
IWD, we still have over 300,000 women that experience domestic violence each year?   

• How is it that in 2011 on the 100th anniversary of IWD, 180,000 children every year witness the 
violence perpetrated on their mothers and sometimes also directed at them? 

• How is it that in 2011 on the 100th anniversary of IWD, we still haven’t found an effective answer to 
this shameful scourge? 

• Is our failure to reduce the incidence of domestic violence due to the complexity of the problem? 
Have we become so numb to the statistics that we forget that behind each number is a human 
tragedy? Have we stopped to think that this could be our mother, our sister, our aunt, our daughter 
or us? 

On International Women’s day I will call on all men and women to speak out about violence against 
women including demeaning attitudes, sexual harassment, domestic and family violence and sexual 
assault. 

I ask all of us to put an end to violence in our homes, schools, workplaces and our communities.   

With education, awareness and advocacy, we will create an Australia where all women can live free 
from violence, and Australia can move towards a world where women and men have equal rights and 
opportunities and where the principles of gender equality and women’s empowerment are well 
embedded.  

Elizabeth Broderick is Sex Discrimination Commissioner and Commissioner responsible for Age 

Discrimination 

 

News 

How Can we Make the Bulletin Better? Please Take Part in our Online Survey 

The HRLRC is looking to change the way we publish and distribute our monthly Bulletin and we are 
keen to get your feedback on how it could be improved.  Please take a few minutes to answer our online 
survey at: http://www.surveygizmo.com/s3/468337/HRLRC-Bulletin-Survey-March-2011 

 

HRLRC Welcomes Bill to Strengthen Complementary Protection through Migration Bill 

The HRLRC congratulates the Federal Government on the introduction of the Migration Act Amendment 

(Complementary Protection) Bill 2011.   

Complementary protection is the duty owed by a State to not return people to face torture or other 
serious human rights violations in their country of origin, even if their cases do not fall within the scope 
of the Refugee Convention. To date, these obligations have received insufficient legislative protection in 
Australia.  

The Bill provides for the grant of a protection visa in circumstances where, as a foreseeable 
consequence of removal from Australia, there is a real risk the applicant will be: 
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• arbitrarily deprived of their life 

• subjected to the death penalty 

• subjected to torture 

• subjected to cruel or inhuman treatment or punishment 

• subjected to degrading treatment or punishment. 

In most respects the Bill mirrors the Migration Amendment (Complementary Protection) Bill 2009 which 
was not passed by the previous parliament. The HRLRC’s submissions on the 2009 Bill are available on 
our website here.  

Some welcome changes have been made to the 2011 Bill, including the removal of the requirement that 
the risk to the applicant constitute ‘irreparable harm’. 

The HRLRC remains concerned that the Bill: 

• sets out a list of grounds upon which Australia will grant protection obligations which is narrower 
than the grounds for protection under international law; and  

• excludes protection for certain classes of people, despite the absolute and non-derogable nature of 
Australia’s protection obligations.  

Rachel Ball is Director of Policy and Campaigns with the Human Rights Law Resource Centre 

 

Australia Urged to Adopt Human Rights-Based Approach to Aid and Development 

CANBERRA (11 February 2011) – UN Independent Expert Cephas Lumina urged the Australian 
Government to go beyond its national interest, and adopt a consistent human rights-based approach 
towards its aid policy and programmes, to ensure sustainable development and to guarantee that all 
recipient countries are able to fulfill their human rights obligations.  

“A human rights-based approach would not only enhance the effectiveness of AusAID’s programmes, 
but would also contribute to achieving sustainable results,” said Mr Lumina at the end of the first mission 
to the country by an Independent Expert designated by the UN Human Rights Council to monitor and 
report on the effects of foreign debt on the enjoyment of human rights. 

The Independent Expert noted that AusAID’s primary objective is to assist developing countries reduce 
poverty and achieve sustainable development in line with Australia’s national interest. However, he 
stressed that “although some of its programme sectors directly or indirectly promote human rights, 
AusAID does not have a specific policy requiring all its programmes to be consistent with a human 
rights-based approach to development.”  

“The current Review of Aid Effectiveness is an invaluable opportunity to ensure that human rights 
become an overarching objective of Australian international development work,” Mr Lumina said. 
“Australian aid programmes should underpin people’s entitlement to basic standards of living, freedom 
from discrimination and participation, as well as transparency and accountability in public affairs.” 

In his view, “besides supporting capacity building for government in recipient countries, it is important 
that Australian aid programmes dedicate more efforts to sustain the work of local civil society 
organisations that play a vital role in ensuring public participation and accountability”.  

The Independent Expert commended the commitment made by the Government to increase 
development aid to 0.5 per cent of Australian Gross National Income (GNI) by 2015, and urged them to 
adopt a clear road map for the achievement of the internationally agreed ODA target of 0.7 percent of 
GNI.  

“Development assistance should not be used as a means of inducing Pacific Island countries to enter 
into free trade agreements,” Mr Lumina said with regards to the free trade agreement negotiations 
currently underway in the region, such as PACER-Plus. “Australia’s aid programme should be guided by 
the needs of recipient communities, rather than focused on Australia's national interests.” 

The independent human rights expert welcomed Australia’s policy decision to use, for the most part, 
grants, rather than loans as development assistance. However, he expressed concern that its 
development and trade programmes may be advocating public sector reforms (such as reducing public 
expenditure), privatisation and structural adjustment in the region. 
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Mr Lumina warned that such policies may have adverse effects on the poorest members of the 
community in the Pacific region, and recommended human rights impact assessments for all 
development programmes and trade agreements to avoid hindering progress on health, education and 
other Millennium Development Goals (MDGs).  

The mission of the Independent Expert to Australia will be followed by a visit to the Solomon Islands, 
from 14 to 17 February 2011, where he will look at the impact of foreign debt on the realisation of human 
rights, the right to development and the MDGs. He will also assess the role of development aid and 
trade negotiations in the achievement of these rights and benchmarks.  

The Independent Expert will submit a preliminary report on the visit to Australia to the Human Rights 
Council in June 2011 and a full report in 2012.  

Mr Cephas Lumina is an Advocate of the High Court for Zambia and holds a PhD in international 
law/human rights from Griffith University in Queensland. He was appointed ‘Independent Expert on the 
effects of foreign debt and other related international financial obligations of States on the full enjoyment 
of all human rights, particularly economic, social and cultural rights’ by the UN Human Rights Council in 
2008. He is independent from any government or organisation and serves in his individual capacity. The 
mandate covers all countries.  

This story first appeared at: 

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=10723&LangID=E 

 

Funding and Accountability are Essential for the Success of the National Violence Plan 

The Commonwealth, State and Territory Governments’ endorsement of the National Plan to Reduce 
Violence Against Women and Children (2010-2022) on 15 February 2011 is an important and welcome 
step towards eliminating gender based violence. With one in three Australian women experiencing 
physical violence in their lifetime and one in five experiencing sexual violence, violence against women 
is one of the greatest human rights abuses that exists in Australia. Both the United Nations Human 
Rights Council and the Committee on the Elimination of Discrimination Against Women have expressed 
their concern about the unacceptably high rates of violence and have called on Australia to endorse and 
implement the National Plan. Significantly, these UN bodies also emphasised the need for adequate 
funding for the implementation of the National Plan, including for an independent monitoring 
mechanism.  

The twelve-year National Plan focuses on six broad outcomes: building safe communities; developing 
respectful relationships; strengthening Indigenous communities; meeting the needs of women and 
children experiencing violence; effective justice responses; and perpetrator accountability. There is also 
acknowledgment of diverse needs and the importance of a more co-ordinated approach. While the 
overarching framework is provided, there is scant detail on the long-term strategies. There will be four 
three-year Action Plans, with only the first three-year Action Plan having been released. Implementation 
plans are required under the scheme, with the first National Implementation Plan expected to be 
finalised within four months.   

There are welcome initiatives in the National Plan, including a commitment to progressing automatic 
national registration of domestic and family violence protection orders. Women and children often need 
to move to escape violence and their safety should not be limited or hindered by state borders. This and 
other strategies are broadly worded, with the details to come in the Implementation Plans. As always, 
the devil will be in the detail and we eagerly await the Implementation Plans to see this detail.  

It is disappointing that some strategies don’t go further. For example, initiatives to engage employers in 
ways to better support women experiencing domestic violence in the workplace are welcome. But this is 
also an opportune time, with the consolidation of federal anti-discrimination laws, to introduce status of 
being a victim of domestic violence as a ground of discrimination. 

No new funding was announced at the recent launch of the National Plan. The Commonwealth has 
previously committed $86 million to the National Plan but greater financial commitment is required at 
both state and national levels. While the right to live free from violence should be sufficient justification 
for increasing financial commitments, there are also strong economic reasons to increase funding. 
Domestic violence and sexual assault perpetrated against women is estimated to cost the nation $13.6 
billion each year.  
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As with any plan, the National Plan will only be as good as its implementation. This means there needs 
to be more specific details about implementation strategies, adequate funding for new and existing 
initiatives, including specialist domestic and family violence services delivering counselling, health, legal 
and other relevant services, and the establishment of an independent and funded monitoring and 
evaluation body. Civil society should be consulted and involved at all stages, especially the new 
Australian Women Against Violence Alliance, which is funded by the Australian Government to bring 
together women’s organisations and inform it on policy issues relating to violence against women. 

Transparency and accountability are important elements of good governance and will be essential to the 
success of the National Plan. While there will be a cross-sector panel to provide advice on 
implementation, a National Centre of Excellence to progress a research agenda and public annual 
reports from government, the National Plan does not include any mechanism for independent monitoring 
and evaluation. Such a mechanism is essential to ensure the long-term success of the National Plan.  

The National Plan is a long awaited and significant development in redressing the widespread human 
rights abuse of violence against women. The challenge now is in ensuring that the Plan is, and 
continues to be, implemented appropriately and with adequate funding. This is only the start of a very 
important process. 

The National Plan is at: www.fahcsia.gov.au/about/news/2011/Pages/national_plan_2011.aspx 

Edwina MacDonald is the Law Reform and Policy Coordinator at Women’s Legal Services NSW and 

Liz Snell was a member of the NGO Coalition delegation in Geneva for Australia’s recent UPR 

appearance and until recently worked for Women’s Legal Services NSW. 

 

UN Flags Voluntary Fund for Business and Human Rights  

In June 2010, the UN Human Rights Council invited the UN Special Representative of the Secretary-
General on Business and Human Rights (UNSRSG) to provide recommendations for a follow-up 
process to take effect when the current mandate on the issue of Human Rights and Transnational 
Corporations and other Business Enterprises expires in June 2011.  

In response to that request, the UNSRSG issued a note on 11 February 2011 containing 
recommendations on how to effectively follow-up on his mandate by responding to the challenges posed 
by the intersection between business and human rights, based on his experience over the course of 
nearly six years.  

The note is separate and additional to the Guiding Principles for the Implementation of the United 
Nations 'Protect, Respect and Remedy' Framework (Guiding Principles), which were developed to 
address and provide guidance on the implementation of the three pillars of the framework: the state duty 
to protect against human rights violations within their jurisdiction, the corporate responsibility to respect 
human rights and access by victims to effective judicial and non-judicial remedies.  After an extensive 
consultation process, the opportunity to comment on the draft principles closed on 31 January 2011 and 
it is anticipated that the text of the Guiding Principles will be finalised in the next couple of months. The 
final version of the Guiding Principles will be presented to the Human Rights Council in June 2011.  

The Special Representative's recommendations for a follow-up to the mandate consist of two parts.  

The first involves embedding the Guiding Principles by capacity building at national and local levels, 
addressing the challenge posed by the current incomplete and flawed patchwork of non-judicial 
mechanisms available to handle claims of business-related human rights harms and an annual 
international stock-taking of the Guiding Principles' functionality.  

To facilitate capacity building, the UNSRSG has recommended that the Human Rights Council request 
the High Commissioner or Secretary-General to establish a Voluntary Fund for Business and Human 
Rights. It is recommended that the activities of the fund be overseen by a multi-stakeholder Steering 
Committee, which could also assist in providing expert advice on interpreting the Framework and 
Guiding Principles and collaborate with the OHCHR to disseminate the Guiding Principles more widely. 
It is intended that the Chair of the Steering Committee report annually to the Human Rights Committee. 

In respect of the bolstering state capacity to manage disputes between business enterprises and rights 
holders, the UNSRSG has explored a range of ideas for how local capacity for company-community 
dispute resolution can be enhanced and supported from the local level. The final product of these 
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explorations is a report that will be issued by 15 March 2011, which the Steering Committee could be 
allocated the task of taking forward.   

Finally, to ensure the sustainability of the extensive multi-stakeholder dialogue and analysis which is 
essential to maintain and build on the progress made, it is recommended that the Council institutionalise 
multi-stakeholder consultations by requesting OHCHR to convene them annually. The 'stock-taking' 
would enable open and interactive dialogue between actors, which would provide an opportunity to 
discuss trends and challenges in the implementation of the Guiding Principles as well as to identify good 
practice. This recommendation flows from the multi-regional and multi-stakeholder consultation 
convened by OHCHR in 2009, which was co-chaired by the Ambassadors of Nigeria and Norway. 

The second lynchpin of the recommendations is clarifying certain international legal standards, in 
particular, clarifying the applicability of international legal standards prohibiting gross human rights 
abuses, which potentially amount to international crimes, to business enterprises. These queries 
regarding applicability typically emanate from situations of armed conflict or other situations of 
heightened risk, where it is difficult if not impossible for a human rights regime to operate as intended. 
The differing interpretations adopted on this point in various national jurisdictions have necessitated 
greater legal clarity for victims and business enterprises alike, as evidenced by consultations with a 
broad range of stakeholder groups which have indicated that legal protection is highly desirable and 
could best be advanced through a multilateral approach. It is recommended that this should involve 
clarifying standards relating to appropriate investigation, punishment and redress for abuses caused or 
contributed to by business, as well as what constitutes effective, proportionate and dissuasive sanctions. 
Clarifying the appropriate scope of extraterritorial jurisdiction and the circumstances in which it is 
appropriate to exercise it is also recommended.  

Three alternative options are put forward to achieve these aims:  

• establishing either an expert individual mandate or an expert Working Group mandate with cross-
regional representation, nominated by governments, to examine the challenges posed by the 
currently divergent national approaches;  

• drafting a new international legal instrument to address the specific challenges posed, modelled in 
the style of the UN Convention against Corruption; and 

• having an individual or Working Group mandate prepare for an intergovernmental process. 

These recommendations, which are described in the note as being 'mutually supportive and 
complementary', essentially seek to maintain and build upon progress achieved over the last 5 years. 
According to the note, the two main achievements widely attributed to the UNSRSG's mandate to date 
have been: 

• generating a profound shift in the dynamic of the business and human rights debate, by unifying 
polarised stakeholder groups with a shared understanding of business and human rights 
challenges; and  

• securing broad multi-stakeholder support for the 'Protect, Respect and Remedy' Framework and the 
Guiding Principles for its implementation as the foundation for better managing those challenges 
going forward.  

The imperative for an effective and streamlined follow-up process appears to be heightened by the fact 
that 'the guiding principles will be new, at some risk of misinterpretation and in need of mainstreaming 
into organisations and disseminating globally'.  

Rebecca James is a lawyer at Allens Arthur Robinson 

 

The ‘M’ Word is Back: Australia Launches New Multicultural Policy 

On 16 February the Government launched its new multicultural policy, The People of Australia.  
Australia's previous multicultural policy lapsed in 2006. The Government's re-statement of a 
commitment to multiculturalism is particularly welcome at this time when, at the international 
level, German and UK leaders have publicly stated that multiculturalism has failed. 

The Australian multicultural policy sets out four principles, namely: 

• celebrating and valuing cultural diversity with a view to national unity, community harmony and 
maintenance of democratic values;  
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• committing to a just, inclusive and socially cohesive society, where government services respond to 
the needs of people from culturally and linguistically diverse backgrounds;  

• welcoming economic, trade and investment benefits that flow from multiculturalism; and  

• promoting understanding and acceptance whilst responding to intolerance and discrimination.  

The key initiatives are: 

• The establishment of a new independent body, the Australian Multicultural Council, to replace the 
Australian Multicultural Advisory Council.  The AMC will independently champion multiculturalism, 
have a research advisory role around multicultural policy, assist with cultural diversity celebrations 
and implement 'multicultural ambassadors' to articulate the benefits of multiculturalism;  

• The implementation of a new National Anti-Racism Partnership to design, develop and implement a 
new Anti-Racism Strategy;  

• strengthening access and equity for people from culturally and linguistically diverse backgrounds, 
particularly in relation to Government services; 

• more funding for multicultural arts and festivals through the reprioritisation of the existing scope of 
the Diversity and Social Cohesion Program; and 

• a program to involve young people from culturally and linguistically diverse backgrounds in sport 
and recreation activities.  

The policy document links multiculturalism with our rights and responsibilities as Australians. It states 
that our rights and liberties include 'Australians of all backgrounds being entitled to celebrate, practise 
and maintain their cultural heritage, traditions and language within the law and free from discrimination'.  

Emily Howie is Director of Advocacy and Strategic Litigation at the Human Rights Law Resource 

Centre 

 

Australia’s Legal System Exposed to Vulture Fund Operations  

The United Nation’s Independent Expert on the Effects of Foreign Debt and other Related International 
Financial Obligations on Human Rights, Dr Cephas Lumina, visited Australia in February to discuss 
efforts to prevent profiteering by vulture funds. 

Vulture funds are operated by private investment firms which purchase foreign debt of developing 
countries at a heavily discounted price and then seek to recover the full amount of debt with significant 
interest and spurious fees through legal proceedings based in countries such as the US, UK and 
Australia. 

A ruling in the NSW Supreme Court in November last year found in favour of a vulture fund operator, 
ordering the Democratic Republic of Congo (DRC) to pay well in excess of $30 million, in addition to 
exorbitant interest and legal fees. This is more than twice the amount of humanitarian assistance that 
Australia has provided the DRC since 2006. 

Rachel Ball, Director of Policy of the Human Rights Law Resource Centre, which co-hosted a seminar 
featuring Dr Lumina with Monash University’s Castan Centre for Human Rights Law, said the operation 
of vulture funds severely undermines Australia’s contribution to debt relief programs. 

“Australia’s legal system is being exploited for unscrupulous financial gain and the government needs to 
take practical steps to help stamp out such practices,” Ms Ball said. 

“The operation of vulture funds is a vile practice. Countries already struggling with crippling levels of 
poverty are being lumped with overblown debt arrangements that are unrealistic and immoral. The good 
news is it can be stopped by introducing the appropriate legislation,” Ms Ball said. 

Dr Lumina last year commended the UK for passing the landmark Debt Relief (Developing Countries) 

Act which he said was the first time a country had banned profiteering by vulture funds. 

Dr Lumina spoke at a free public forum, Preying on the Poor; Vulture Funds, Debt Relief and Human 

Rights in Developing Countries, co-hosted by the Human Rights Law Resource Centre and the Castan 
Centre for Human Rights and a recording of the event can be found at: 
www.law.monash.edu.au/castancentre/events/2011/lumina-lecture.html 
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Call for NGO Entries to the Australian Human Rights Register 

The Australian Human Rights Register provides a quick and easy opportunity for NGOs to document 
human rights developments in Australia. The register is an annual publication that records stories 
concerning human rights – both positive and negative -from across Australia. Contributing to this 
important audit of human rights will help ensure the better protection and enhancement of human rights 
in Australia and raise awareness of human rights in the community. 

The register allows NGO contributors to share the human rights stories that have arisen from case work 
and service delivery. The annual report will be used for the purpose of advocacy in documentation and 
submissions, public speaking and communication with key decision-makers, including the United 
Nations bodies responsible for advancing human rights, media and lobbying for improved outcomes and 
human rights.  

At the close of 2010 the Australian Human Rights Register received over 100 entries. We are calling for 
all organisations to set a goal to submit at least five entries to the register in 2011. Your organisation’s 
participation is critical to ensure that all areas in which human rights are a concern in Australia are 
adequately documented.  

Entries to the Register will be accepted until 15 May 2011. 

The register only takes entries from NGOs and not from individuals. The process for making an entry is 
quick and easy. If interested in making an entry, please visit the register at: www.hrlrc.org.au/australian-
human-rights-register/ 

For further information, contact HumanRightsRegister@hrlrc.org.au. We hope to hear from you! 

Loren Days is a volunteer lawyer with the Human Rights Law Resource Centre and Coordinator of the 

Australian Human Rights Register 

 

National Human Rights Framework Developments 

Opinion: Addressing the Equality Deficit 

As Prime Minister Julia Gillard continues to assure the public of her unyielding determination to return 
the budget to surplus by 2013 at all costs, she should revisit her first speech to parliament in 1998 in 
which she lamented the national obsession with ‘the health of our economy rather than the morals and 
goals of our society’. 

A healthy economy is vital, but will not single-handedly take care of us when we’re sick, give our kids a 
good education or create a safe and cohesive society. A healthy economy is even less reliable if we 
care about fairness, freedom and the humane treatment of the most vulnerable members of our 
community. 

If we look past the dollar signs, there are few concepts that encapsulate the ‘morals and goals’ of 
Australian society better than equality. Equality is an important determinant of health, education and 
community outcomes, in addition to being an essential part of a fair and free Australia.  

The cherry on top is that in more equitable societies the economy also wins, with diverse labour markets 
boasting better productivity. 

Despite our long-held aspiration to provide ‘a fair go’ for all, Australia could do better when it comes to 
equality. Some of our most pervasive problems - violence against women, barriers to participation in 
public life for people with disability and Indigenous disadvantage, to name a few, are all mired in 
discriminatory frameworks, institutions and attitudes. 

The Gillard Government is currently consolidating federal anti-discrimination laws into a single Equality 
Act. The process has been promoted as an exercise in addressing inconsistencies and reducing 
regulation. This approach prioritises the short-sighted wish lists of peak business organisations and is 
an inappropriate agenda for the reform of some of our most important human rights laws. 

The Government should show that it is serious about achieving equality by ensuring that the draft Bill, 
due to be released later this year, also strengthens and modernises our laws. 

A key problem with existing anti-discrimination laws is that they are reactive and complaints-based. The 
law is passive until discrimination occurs, at which point it requires individual victims to enforce 
compliance with complex legal standards through burdensome proceedings. 
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Imagine if this was Government’s response to systemic economic issues: if individual consumers were 
relied upon to identify and prosecute unfair market practices; if inflation rates were left to rise and fall 
unrestrained by monetary policy; if public corporations were under no obligation to record and report on 
their financial position.   

The better approach is to establish a well-resourced, comprehensive system of prevention, regulation, 
enforcement and monitoring - just as the Government does in many other areas. Our current equality 
regime falls short in this respect and looks like the legal framework of a government ambivalent about 
equality. 

Our new Equality Act should introduce positive duties to take proactive, outcome-oriented steps to 
promote equality. It should strengthen the Australian Human Rights Commission’s role in issuing 
guidelines and approving equality action plans and it should provide new powers for the Commission to 
conduct investigations, prosecutions and public inquiries into serious instances of systemic 
discrimination. 

A new Equality Act should cover all grounds of discrimination, including sexual orientation, gender 
identity, religion and homelessness – discrimination on all of these grounds is currently lawful, 
widespread and detrimental to individual and community health and wellbeing. 

A new Equality Act should also put an end to the ‘free passes’ that allow various groups, such as 
religious institutions and men’s clubs, to discriminate, regardless of whether the discrimination is fair and 
reasonable in the circumstances.  

Serious efforts to address discrimination tend to be denounced with accusations of “social engineering”. 
That is how Senator Flo Bjelke-Petersen described the Sex Discrimination Act 1984 during 
parliamentary debates around its passage. It is also the basis upon which the coalition rejected some of 
the more critical and progressive recommendations in the most recent parliamentary report on the 
effectiveness of the Sex Discrimination Act. 

The fact is that all societies are engineered and it just happens that ours is constructed in a way that 
favors the wealthy, white, able-bodied male with no caring responsibilities. Our anti-discrimination laws 
need to do more to break down the legal, social and institutional structures that perpetuate this status 
quo.  

No one expects a piece of legislation to create a utopia entirely free from unfair discrimination. Nor do 
we expect trade practices laws to guarantee a perfectly functioning market or criminal laws to 
completely prevent crime. We should, however, expect laws that identify and address problems as 
effectively as possible. 

Back in 1998, Julia Gillard claimed that ‘individuals are immeasurably strengthened by being members 
of a team, of a society, and that a strong community provides the best platform from which individuals 
can excel.’ 

The PM knows that there are many types of riches that Governments should pursue. It’s time for this 
Government to put its money on equality. 

Rachel Ball is the Director of Policy and Campaigns at the Human Rights Law Resource Centre  

 

National Human Rights Action Plan: HRLRC Calls for Action to Advance Rights 

On 16 December 2010, the Attorney-General announced the process by which the Government 
proposes to develop a National Human Rights Action Plan as well as a Baseline Study which will set out 
the status of human rights in Australia. A new National Human Rights Action Plan is intended to “outline 
future action for the promotion and protection of human rights” and is a key aspect of the Government's 
Human Rights Framework. 

The HRLRC has made a submission to the Attorney-General’s Department's consultation. The HRLRC 
has submitted that the National Human Rights Action Plan must be particularly robust given that it is 
being proposed following a decision by the Government not to implement legal and enforceable human 
rights in a Human Rights Act.  

We have recommended that the process by which the National Action Plan and the Baseline Study are 
developed could be improved in four ways: 
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• first, expanding the membership of the steering committee to include non-government 
representatives such as NGO peak bodies, other expert NGOs, representatives of vulnerable 
groups, trade unions, human rights educators and other community representatives; 

• second, establishing other consultative and advisory mechanisms to ensure that the Government 
gains the benefit of broader involvement in developing particular areas of the Baseline Study and 
National Action Plan, for example the collection of data and monitoring of human rights; 

• third, appointing the Attorney-General, who is currently overseeing the project, as chair of the 
steering committee, in order to give the high level commitment essential to the plan’s success; and 

• fourth, ensuring public awareness of the National Action Plan process by the Attorney-General 
making strong public statements in support of the process and establishing a website that is 
informative, interactive and easy to understand. 

It is imperative that the National Action Plan and the Baseline Study are comprehensive and address the 
most pressing issues affecting human rights in Australia. The National Action Plan must move Australia 
beyond the status quo and establish a framework that better protects human rights for everyone, in line 
with our international human rights obligations. In short, it must create real action. 

While we acknowledge that the National Action Plan must be politically viable and capable of being 
implemented by the executive, action taken pursuant to the plan must make real progress towards 
better enjoyment of human rights in Australia. The plan should not seek merely to justify the status quo. 

The concrete steps to be taken in the plan should be guided by the recommendations in the Universal 
Periodic Review and those of relevant Special Procedures, United Nations treaty body reviews of 
Australia and the National Human Rights Consultation. 

Where the Australian Government is committed to implementing these recommendations, the National 
Action Plan should clearly identify the persons and entities responsible for implementation and a 
timeframe and milestones for doing so. 

Where the Australian Government is unwilling or unable to implement these recommendations in full, 
consistent with principles of good governance, the Nation Action Plan should commit the Government to 
fully, transparently and accountably set out the reasons for their partial implementation or rejection.  

A draft National Human Rights Action Plan and Baseline Study is expected to be released for comment 
in April. 

The HRLRC submission is at: www.hrlrc.org.au/content/our-work/law-reform-and-policy-work/domestic-
submissions/making-rights-real-submission-on-development-of-national-human-rights-action-plan-17-
feb-2011/  

Emily Howie is Director of Advocacy and Strategic Litigation at the Human Rights Law Resource 

Centre 

 

State Charter of Rights Developments 

Reversion for Victoria’s Equal Opportunity Laws 

The Age reported on 13 February 2011 that the State government is in the process of drawing up 
amendments to the Equal Opportunity Act 2010 (Vic). According to the report, the amendments, due to 
be introduced into Parliament in May or June, will: 

• roll back the new investigative powers granted to the Victorian Equal Opportunity and Human 
Rights Commission; and  

• extend the permanent exceptions which allow faith-based groups to discriminate on the basis of 
religious belief or activity, sex, sexual orientation, lawful sexual activity, marital status, parental 
status or gender identity. 

The Age subsequently published an opinion piece on this issue by the HRLRC’s Rachel Ball which can 
be read at: www.theage.com.au/opinion/politics/baillieu-promised-a-fairer-victoria-but-it-looks-like-the-
opposite-20110214-1atky.html 
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State Charter Case Notes 

Evictions and Human Rights 

Summary 

Giotopoulos v Director of Housing [2011] VSC 20 (7 February 2011) 

The Supreme Court refused leave to appeal a decision of the Victorian Civil and Administrative Tribunal 
(the Tribunal) dismissing an application under section 232 of the Residential Tenancies Act 1997 (the 
‘Act’) for the creation of a tenancy.  

Section 232 of the Act provides a mechanism for a person facing eviction from premises of which they 
are not a tenant to apply for the creation of a tenancy in respect of those premises. The Tribunal can 
require the landlord to enter into a tenancy agreement under this section if it is satisfied that the 
applicant would be likely to suffer severe hardship if compelled to leave the premises, and that hardship 
would be greater than the hardship the landlord would suffer if such an order were made.  

In refusing leave to appeal, the Court considered that the Tribunal was entitled to reject much of the 
applicant’s evidence which it deemed unreliable, and upheld the decision of Cosic v Director of Housing 
(‘Cosic’) which established that the disruption of the Director of Housing’s (the ‘Director’) public housing 
waiting list could amount to hardship for the purposes of section 233 of the Act.  The Court also 
recognised the difficulty in comparing the ‘hardship’ of an individual with that of a statutory body such as 
the Director, and bestowed on the Tribunal a wide discretion when undertaking such a comparison. 

The Court clarified the operation of the Charter of Human Rights and Responsibilities Act 2006 (Vic) (the 
‘Charter’), by applying the interpretative methodology as outlined in R v Momcilovic [201] VSCA 50, and 
also held that Charter rights were engaged by section 232, even though the section purports to confer 
rights rather than limit them.  

Facts 

The applicant began residing in the Director’s property with permission from the tenants, but never 
became a tenant of the Director. The tenants terminated their tenancy with the Director and vacated the 
premises, at the same time rescinding permission for the applicant to remain in the property. The 
applicant did not leave the premises, and the Director sought to regain possession by application to the 
Tribunal. The Tribunal granted the Director a possession order, and subsequently the applicant made an 
application under section 232 of the Act for the creation of a tenancy in relation to the property.   

The hardship the applicant claimed he would suffer if compelled to leave the premises was: 

• he had no alternative accommodation, and would become homeless; 

• he suffered from a range of medical disorders which would be exacerbated if he did not 
maintain secure housing; and  

• he had partial care for his three children, and without secure housing he could lose contact with 
them. 

The Director’s hardship consisted of the disruption to the public housing waiting list by virtue of the 
applicant effectively ‘jumping the queue’ and obtaining housing before other people on the list.   

Decision 

The refusal of leave to appeal largely centred on the Tribunal’s evaluation of the applicant’s evidence.  
The Court supported the Tribunal’s rejection of much of the applicant’s evidence which went towards the 
hardship the applicant would suffer should he be compelled to leave the premises.  

The Court (supporting the Tribunal’s view) made numerous comments about the concern it had for the 
manner in which the applicant came to reside in the property. The Court considered it open to the 
Tribunal to conclude that the applicant’s actions were ‘opportunistic and represented a danger to the 
integrity of the housing allocation system’, and undermined ‘the integrity of the system that has been put 
in place to ensure the equitable allocation of scarce resources to persons in need’. In this case, it 
appears that the Tribunal and the Court considered that the disruption to the Director’s waiting list was 
exacerbated by the way in which the applicant came to reside in the property. 

In determining the question raised by section 233(1)(b) of the Act, the Court found that the test of 
likelihood is directed to the likelihood of hardship, and not to each finding of fact that could lead to the 
finding of hardship. In deciding whether a person is likely to suffer severe hardship, the Tribunal was 
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obliged to make findings of fact. The Tribunal is then tasked with evaluating the different facts said to 
give rise to hardship based on the evidence presented to it. As the Tribunal made numerous findings of 
fact detrimental to the applicant’s case, its evaluation of ‘likely’ hardship was influenced by the facts 
accepted by the Tribunal.  

The characterisation of hardship the Director could suffer as provided in Cosic was applied by the Court. 
In Cosic, it was found that the Director’s ‘loss of capacity to equitably administer the public housing 
waiting list could be an appreciable detriment to the Director’ for the purpose of section 233(1)(c), and in 
the context of the circumstances of the present case was capable of being characterised as ‘severe’. 

The Court held that the Tribunal was not required to make an express finding that the Director’s 
hardship would be ‘severe’ for the purpose of comparison under section 233(1)(c) of the Act. As any 
detriment suffered by the Director will necessarily be of an entirely different order from that of an 
individual applicant. 

Relevance to the Charter 

The Tribunal is required to consider the Charter when exercising its discretion. In the present case, the 
Tribunal has a discretion after all of the elements of section 233(1) have been satisfied. As the Court 
found there was no error in the Tribunal’s consideration of the matters in section 233(1), the correctness 
of the Tribunal’s comments concerning the exercise of its discretion did not affect the applicant’s 
prospects of success on appeal. However, the Tribunal did make comments in relation to the Charter, 
and the Court felt the need to clarify the Tribunal’s Charter obligations. 

At the Tribunal, section 233 was characterised as operating to enhance a person’s rights rather than to 
limit them. The Tribunal considered that any infringement of the applicant’s rights would ‘flow from the 
making of the possession order rather than as a result of the Tribunal’s exercise of discretion’ under 
section 233(1), and as such Charter rights were not engaged at all. The Court rejected this view. 

The Court also held that the Tribunal applied the incorrect methodology when applying section 32 of the 
Charter. The correct methodology was held to be that outlined in Momcilovic, which involves exploring 
all ‘possible’ interpretations of the provisions in question, and adopting the interpretation that least 
infringes Charter rights. 

The Court recognised that the Tribunal was a ‘public authority’ for the purposes of the Charter when it 
embarked on its consideration the application under section 232 of the Act. The Court considered that 
the Tribunal omitted to give proper consideration to its obligations under section 38 of the Charter 
because it failed to expressly consider its obligations to act compatibly with human rights in exercising 
its discretion under section 233 of the Act.  

The decision is at www.austlii.edu.au/au/cases/vic/VSC/2011/20.html 

Tanya Thomas is a lawyer at Allens Arthur Robinson 

 

VCAT Considers Disability Discrimination Under the Charter 

Caserta v Director of Public Transport [2011] VCAT 98 (27 January 2011) 

Summary 

The applicant sought a review of the decision of the Director of Transport (‘Director’) refusing to grant 
him an application for driver accreditation for a commercial passenger vehicle. The Victorian Civil and 
Administrative Tribunal (‘VCAT’) affirmed the Director’s decision on the basis it was not satisfied that the 
applicant had met the application requirements under the relevant Act.  

Facts 

The applicant, Mr Caserta, has a ‘lazy eye’ condition.  Despite his condition, he had driven trucks and 
held a heavy vehicle licence for many years. As part of the applicant’s job application to drive an airport 
shuttle bus, he was required to renew his license and obtain driver accreditation with the Department of 
Transport. To do this, the applicant was required to provide a certificate stating he had passed a 
prescribed visual acuteness test in accordance with the Transport (Passenger Vehicles) Regulations 

2005 (‘the Regulations’). However, the applicant failed the test and accordingly could not provide the 
certificate.  

The Director refused the applicant’s application on the grounds he had failed the prescribed test and 
was not sufficiently fit and healthy to attain accreditation. Consequently, the Director decided it was 
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inappropriate to issue accreditation pursuant to the Transport (Compliance and Miscellaneous) Act 1983 
(‘the Act’). 

The matter was referred to mediation and issues arose as to whether: 

• the Director’s decision could be reviewed on its merits;  

• the Director could be required to set additional or different tests to that which was prescribed; and 

• whether the Director’s actions were discriminatory within the meaning of the Charter of Human 

Rights and Responsibilities Act 2006 (Vic) (‘the Charter’) 

As a result, the mediator referred the following questions of law for preliminary determination by VCAT: 

• Was the Tribunal bound to affirm the Director’s decision?  

• Did s 32 of the Charter affect the interpretation of the relevant provisions of the Act? 

• Did s 38(1) of the Charter not apply by reason of s 38(2) of the Charter? 

Decision 

Was VCAT bound to affirm the Director’s decision? 

VCAT found that the test administered to the applicant, which was a prerequisite to a successful 
application for driver accreditation, was prescribed by the Act and the Regulations. Rather than being a 
matter for the Director’s subjective /own? judgment, whether the applicant had passed the prescribed 
test was a matter of objective judgment. Consequently, it was not possible for the Director to find that 
the applicant had satisfied the application requirements when those requirements had not been 
complied with. 

Although the Director had a discretion to require the certificate which stated that an applicant had 
passed the prescribed visual acuteness test, VCAT found this becomes a mandatory requirement once 
the director requests the certificate. VCAT also found that the Act required the applicant to pass the test, 
not just take the test. If the test is not passed, the Director cannot be satisfied that the Act has been 
complied with. VCAT concluded that the merits of the application do not come into play as the Director 
was required to refuse the application after the applicant failed to pass the prescribed test.  

Did s 32 of the Charter affect the interpretation of the relevant provisions of the Act? 

VCAT concluded that the three-step approach in considering whether a statutory provision infringes a 
Charter right, outlined in the case of R v Momcilovic [201] VSCA 50, did not require VCAT to consider 
whether the Director was required to consider alternative approaches to assessing the applicant’s 
application contrary to the express words of the Act. The Tribunal concluded that its role was to assess 
whether the Charter was breached. It held that the applicant’s right to enjoy his human rights without 
discrimination on the basis of an impairment was not breached in this case as several successful 
applications for driver accreditation had been made by applicants with varying degrees of the same 
impairment who had successfully passed the prescribed test. Furthermore, VCAT concluded that even if 
a human right had been breached, the provision of the test was reasonable and justified considering the 
Director’s duties towards the public that were enshrined in the Act.  

Did s 38(1) of the Charter not apply by reason of s 38(2) of the Charter? 

VCAT held that that the Director had not acted unlawfully under s 38(1) by failing to give proper 
consideration to relevant human rights as under s 38(2) of the Charter, the Director could not reasonably 
have acted differently or made a different decision because the relevant test was prescribed by the Act 
and the Regulations. Once the Director had determined that a visual test was appropriate, the Director 
could not have acted otherwise than to require the applicant to pass the prescribed test.  

Relevance to the Victorian Charter 

Under s 8(2) of the Charter, every person has the right to enjoy his or her rights under the Charter 
without discrimination. The Tribunal’s discussion on this point demonstrates how discrimination (as 
defined in the Equal Opportunity Act) interacts with this right under the Charter. In this case, the Tribunal 
found that the protected attribute was not of itself used as the basis for discrimination. This decision also 
indicates that pursuant to Momcilovic, Victorian courts and tribunals may be reluctant to read legislation 
in a way that obliges a public authority to consider or protect human rights when the language of that 
legislation is clear. Nonetheless, this decision was decided at the threshold level of whether VCAT was 
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bound to affirm the Director’s decision. As the Act gave the Director no discretion after an applicant had 
failed to pass the prescribed test, VCAT had to affirm the Director’s decision. 

The decision is at http:/www.austlii.edu.au/au/cases/vic/VCAT/2011/98.html 

Meg O’Brien is a lawyer with Mallesons Stephen Jaques and Zara Durnan is a lawyer from Lander & 

Rogers. Both are on secondment to the Human Rights Law Resource Centre  

 

International & Comparative Case Notes 

Mental Health and the Right to Liberty – Unlawful Detention in Mental Health Facility 

and the Right to Compensation 

TTM v London Borough of Hackney & Ors [2011] EWCA Civ 4 (14 January 2011) 

Summary 

The UK Court of Appeal recently considered the legality of detention of a mental health patient where 
the patient’s “nearest relative”, his brother, objected to an application for detention and treatment being 
made under the Mental Health Act 1983 (UK) (‘MHA’).  

The hospital had the authority to detain the appellant under s 6(3), acting on the basis of an apparently 
duly executed application of an approved mental health professional (AMHP). However M’s brother had 
previously notified the AMHP of his objection to the application, which nullifies the AMHP’s authority to 
make such an application under s 11(4). The AMHP’s lack of authority therefore made the application 
and subsequent detention of the appellant unlawful. 

In consequence, the appellant was entitled to compensation for the unlawful deprivation of his liberty by 
virtue of s 6(1) of the Human Rights Act 1998 (“HRA”) and Article 5 of the European Convention on 

Human Rights (“ECHR”), which essentially make it unlawful for a public authority to act incompatibly 
with a Convention right and provide a right to compensation should such a breach occur. 

Facts 

The appellant, a migrant in the UK began to show signs of mental illness requiring treatment in 
November 2008. He was admitted to hospital under s 3 of the MHA on 9 December 2008. 

The appellant’s brother did not object to the appellant’s initial detention and treatment. However, roughly 
one month after his admission, he became concerned and proceeded to issue notice, in accordance 
with MHA provisions, of his intention to require the appellant’s release on 22 January 2009.  

On that day, the appellant’s brother informally agreed with the appellant’s treating doctors, that the 
appellant should remain at the hospital as a voluntary patient.  

The appellant began to refuse to take medication considered necessary by one of his treating doctors. 
Whether this refusal required a new application for involuntarily detention under the Act was contested – 
one doctor believed such action was necessary while the other did not. To resolve the dispute, the two 
doctors agreed to have the appellant assessed by two new, independent psychiatrists and to have their 
assessment form the basis of recommendation to the AMHP. 

In the basis of the independent assessments, the AMHP made further application for involuntary 
detention on 30 January 2009.  

At first instance, it was accepted that the appellant’s brother objected to such application being made 
over the course of a number of telephone conversations with the AMHP. Under s 11(4), authority to 
make such an application is excluded where objection of the patient’s “nearest relative”, in this case, the 
appellant’s brother, is conveyed to the AMHP. There was some confusion as to whether his objection 
had been later withdrawn, however Burton J found that the later comments did not objectively constitute 
withdrawal of the objection, despite the fact that he believed the AMHP acted in good faith on the belief 
that this was the effect of their conversation.  

On the basis that his brother had not withdrawn his objection to detention, the appellant contended his 
detention was unlawful. The appellant then claimed compensation under Article 5 of the ECHR for the 
breach of his right to liberty on the basis that he was unlawfully detained by a public authority in 
contravention of s 6(1) of the HRA.  
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Decision 

Legality of Detention 

Toulson LJ considered the fundamental nature of the right to liberty and noted that the “[it] is… 
recognised at common law that there may be false imprisonment by A, although it was B who took the 
person into custody and B acted lawfully, provided that A directly caused B’s act and that A’s act was 
done without lawful justification,” and that “lawfulness or unlawfulness is an attribute of the conduct 
which caused the loss of liberty.” 

The appellant’s situation corresponds with this scenario: “The AMHP made an unlawful written 
application to the hospital trust…and acting on the facts stated in the application, as s 6(3) [of the MHA] 
allows it to do, the hospital trust detained him… the appellant’s detention was unlawful inasmuch that it 
was brought about directly by the conduct of the AMHP for which she had no lawful justification, 
notwithstanding that she acted in complete good faith.”  

Right to Compensation 

Toulson LJ noted that while s 139(1) of the MHA limits the civil liability of the AMHP, hospital and local 
authority for the unlawful detention of the appellant to “acts done in bad faith or without reasonable 
care”, “[t]hat section does not stop the AMHP’s conduct from being unlawful…[and the limitation on 
compensation] is subject to the provisions of the Human Rights Act.” 

In summary: 

• HRA s 6(1) makes it unlawful for a public authority to act incompatibly with a Convention right; 

• The AMHP acted incompatibly with the appellant’s right under ECHR Art 5 – that is, deprived him of 
his liberty otherwise than in accordance with prescribed law – (Toulson LJ notes specifically that 
“she acted in violation of the prohibition contained in s 11(4) of the MHA); 

• The appellant’s unlawful detention was the direct result of the AMHP’s failure to act in accordance 
with “the procedure prescribed by law and intended for his protection;” 

• EHCR Art 5(5) entitles him to compensation; 

• HRA s 8 provides the court with jurisdiction to grant relief “it considers just and appropriate for an 
act of a public authority which the court finds to be unlawful”; 

• HRA s 3 requires s 139(1) of the MHA to be read down to give effect to the appellant’s right to 
compensation under the ECHR. 

The Court allowed the appellant’s appeal, however invited the parties submissions on the precise terms 
of the order, suggesting that they come to an agreement on damages so as to avoid the costs of further 
proceedings. 

Relevance to the Victorian Charter 

As a parallel to UK law, s 21 of the Charter requires any deprivation of the right to liberty to solely “occur 
on grounds, and in accordance with procedures, established by law”. 

The ECHR’s specifically allowed limitation on the right to liberty in the case of ‘unsound mind’, whereas 
the Charter provides only a general limitation clause in section 7, which requires the balancing of the 
right with, among other things, the importance, purpose and extent of the limitation; the relationship 
between the limitation and its purpose; and any less restrictive means available. This is much more 
vague than the limitation found in the UK legislation, however when read in concert with the Mental 

Health Act 1986 (Vic), the definition of ‘mental illness’ here in Victoria is very carefully circumscribed.  

If, as in the appellant’s case, an involuntary detention were considered unlawful, the Charter would 
provide a basis to a declaration of unlawfulness as the only remedy available, as 39(3) of the Charter 
provides that damages are not available for a breach of Charter rights.   

The decision is available at: www.bailii.org/ew/cases/EWCA/Civ/2011/4.html 

Liz Austin is a volunteer lawyer with the Human Rights Law Resource Centre 
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Right to Free Expression and Open Justice may Permit Broadcasting of Evidence 

Canadian Broadcasting Corp v Canada, 2011 SCC 3 (28 January 2011) 

Summary 

The Supreme Court of Canada (the Court) held that the broadcasting of a video recording of a pre-trial 
statement tendered in evidence at trial may be protected by the right to freedom of expression in section 
2(b) of the Canadian Charter of Rights and Freedoms (the Charter), but the protection does not apply in 
every circumstance. The use of an exhibit tendered in evidence at trial is, subject to any applicable 
statutory provision, to be determined by the trial judge in accordance with an analysis of the competing 
factors at stake, including trial fairness and the administration of justice. 

Facts  

The respondent, Stéphan Dufour, was charged with aiding suicide under section 241(b) of the Canadian 

Criminal Code and elected to be tried by judge and jury. The trial began before Lévesque J, on 
November 25, 2008 in the Quebec Superior Court. On November 27, the Crown produced a video 
recording of a statement made by the respondent to the police before being charged. No restrictions 
were placed on the openness of the hearing. During the screening of the video, the parties, jury and 
media were present in the courtroom, all of whom were authorised to view the statement. The media 
was also granted permission to record portions of the statement chosen by them and screened in 
another courtroom. 

The appellant, the Canadian Broadcasting Corporation (CBC), along with Groupe TVA, applied to 
Lévesque J for permission to broadcast the recording.  Lévesque J dismissed the application on the 
grounds that the broadcasting of the statement was prohibited under sections 8 and 8.A of the Rules of 

Practice of the Superior Court of the Provence of Quebec, Criminal Division (the Rules of Practice), 
which expressly prohibit the broadcasting of a recording of a hearing. 

CBC appealed the order by Lévesque J to the Supreme Court of Canada under section 40 of the 
Supreme Court Act, on the basis that sections 8 and 8A of the Rules of Practice do not apply to the 
broadcasting of an exhibit tendered in evidence at trial. 

Mr Dufour was acquitted. An appeal by the Crown against the verdict was dismissed prior to the 
determination of CBC's appeal. 

Decision 

The Court unanimously dismissed the appeal, with Deschamps J (McLachlin CJ and Binnie, LeBel, Fish, 
Abella, Charron, Rothstein and Cromwell JJ concurring) holding that access to an exhibit is a corollary 
to the open court principle and that the use of exhibits in the absence of statute is to be subject to the 
determination of the trial judge, upon a consideration of all the competing factors. 

The Court held that CBC was correct in its submission that sections 8 and 8.A of the Rules of Practice 
only apply to the broadcasting of a recording of proceedings and not to an exhibit. Consequently, the 
Court focused its attention to what rules are applicable to the broadcasting of an exhibit tendered in 
evidence at trial and whether such broadcasting was protected under the Charter.  

The Court disagreed with the Crown, which submitted that the protection of section 2(b) of the Charter 
did not extend to the broadcasting of the exhibit. The Court noted at [10] that: 

Because the CBC wishes to inform its viewers of the message contained in the video recording, 
broadcasting that recording is clearly an expressive activity to which the protection of s. 2(b) of the Charter 
might apply. 

The Court then considered whether broadcasting the statement should be afforded the protection of the 
Charter. The Court held that the analytical approach adopted in Dagenais v Canadian Broadcasting 

Corporation [1994] 3 SCR 835 and R v Mentuck [2001] 3 SCR 442 (Dagenais/Mentuck) applied to all 
discretionary decisions that affect the openness of proceedings. That approach requires the trial judge 
to weigh the general rule of openness set out in the Charter against other relevant considerations, 
including trial fairness and the administration of justice. 

The Court emphasised that in applying the analytical test in Dagenais/Mentuck, the trial judge is not 
required to conduct a lengthy review of the evidence, but must consider each relevant fact and the 
specific context of the case. The Court noted at [17] that, in a case such as the present, involving a 
statement obtained in a police investigation: 



Human Rights Law Resource Centre Bulletin 
 

18 

…if the person who makes the statement knows that it could end up as the lead story on the local or 
national television news, this could cause him or her to think carefully before deciding to make it.  Thus, the 
possibility that the statement will be broadcast could have a negative effect on the voluntariness of the 
statement and, consequently, on the administration of justice. 

Should the decision be made during the trial, the Court noted that the trial judge can 'weigh the factors 
at stake' and 'ensure that the serenity of the hearing, trial fairness and administration of justice are 
preserved'.  

If, however, the decision is to be made at or after the end of the trial, as was the case here, the trial 
judge may have to assess the impact that broadcasting may have on the accused personally. Mr Dufour 
had submitted that the impact of broadcasting the statement would be 'particularly dire' because of his 
intellectual disability. The Court held that Mr Dufour's 'particular vulnerability', and the fact that he had 
been acquitted, were factors favouring the conclusion that Mr Dufour's protection ought to prevail over 
openness.   

Relevance to the Victorian Charter 

Section 15 of the Charter of Human Rights and Responsibilities Act 2006 (Vic) (the Victorian Charter) 
protects the right to freedom of expression, including the freedom to seek, receive and impart 
information. This right is subject to section 15(3), which notes that the protection may be subject to 
lawful restrictions reasonably necessary to, amongst other things, respect the rights and reputation of 
others or for the protection of public order or morality. 

The application of section 15 of the Victorian Charter, in relation to a restriction on the publication of an 
exhibit tendered in evidence, has not yet been judicially considered in Victoria. In General Television 

Corporation Pty Ltd v Director of Public Prosecutions (Vic) [2008] VSCA 49, the Victorian Court of 
Appeal, in obiter dicta, indicated that it would adopt the position of Richardson J of the New Zealand 
Court of Appeal in Gisborne Herald Co Ltd v Solicitor-General [1995] 3 NZLR 563 (Gisborne) when 
considering the effect of the right to freedom of expression on a fair trial. In Gisborne Richardson J held, 
at 574-5, that where the Court of Appeal could not give effect to both freedom of expression and a fair 
trial, it would 'temporarily curtail freedom of media expression so as to guarantee a fair trial'. 

This does not mean the decision of the Court in Canadian Broadcasting Corporation v Canada is without 
relevance. Rather, the analytical approach adopted by the Court provides, in the absence of an 
alternative, a methodology for Victorian Courts to balance the competing factors when deciding whether 
it is reasonably necessary to restrict the freedom of expression in accordance with section 15(3) of the 
Victorian Charter. 

The decision is at: http://scc.lexum.umontreal.ca/en/2011/2011scc3/2011scc3.html 

William Watson is a lawyer with Allens Arthur Robinson 

 

Shamrocks and Poppies Allowed, but Easter Lilies Likely to Aggravate  

Donaldson v the United Kingdom - 56975/09 [2011] ECHR 210 (25 January 2011) 

Summary 

A majority of the European Court of Human Rights declared that an application concerning a ban on all 
prisoners in Northern Ireland wearing emblems with a political or sectarian connotation outside of their 
prison cells was inadmissible. 

Facts 

The applicant was an Irish national serving a 12-year sentence in a prison in Northern Ireland.  At all 
material times, he had been held in a wing of the prison that was segregated from other prisoners in 
order to safely hold republican prisoners. Prisoners held in this wing of the prison only came into contact 
with other prisoners in the visiting hall. 

Under the Northern Ireland Prison Service Standing Orders, prisoners were not permitted to wear 
emblems, or display emblems in their cells, that had a political or sectarian connotation. Exceptions 
were made in relation to the wearing of the shamrock on St Patrick’s Day and the wearing of poppies on 
Remembrance Day on the basis that these emblems were “non-political and non-sectarian” if they were 
worn at the appropriate time.   
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On Easter Sunday in 2008, the applicant affixed an Easter lily to his clothes. The Easter lily 
commemorates Irish republican combatants who died or were executed following the Easter Rising in 
1916. He was asked to remove the Easter lily by a prison officer. The applicant refused to do so. He was 
charged and subsequently found guilty of disobeying a lawful order. The applicant was required to 
spend three days confined in his cell as punishment for his disobedience.   

The applicant subsequently applied for leave to have the standing order examined by way of judicial 
review.  He argued that the standing order was a disproportionate interference with his rights under 
Article 10 of the European Convention on Human Rights (‘ECHR’) to freely express his religious beliefs 
and cultural identity. He submitted that the standing order was disproportionate because there was no 
risk he would come into contact with anyone who found the Easter lily offensive on account of him being 
held in the segregated wing. Relying on Article 14 of the ECHR, he also submitted the standing order 
was discriminatory because it differentiated between prisoners wishing to wear poppies or shamrocks 
and those who wanted to wear the Easter lily.   

The High Court of the United Kingdom refused the application on the basis that the standing order was 
proportionate to the aim of maintaining good order in the prison, and was not discriminatory. On appeal, 
he was granted leave to apply for judicial review. His application was considered on the merits but it was 
ultimately dismissed. The applicant subsequently applied to the European Court of Human Rights (the 
‘Court’) on the same grounds, with the additional claim that his rights under Article 6 (the right to a fair 
trial) of the ECHR had been infringed. The applicant’s claim under Article 6 related to the fact that merits 
of his application was heard immediately after his application for leave to apply for judicial review.   

Decision 

Article 10 

The Court found that the applicant’s decision to wear the Easter lily was an expression of his political 
beliefs and that this freedom was restricted by law. The Court also found that the standing orders 
pursued the legitimate aim: the prevention of disorder and crime, and the creation of a neutral working 
environment for prison employees. 

The Court also had to consider whether the restriction was necessary in a democratic society.  In order 
to make this assessment, the Court had to examine the significance of the Easter lily. The court stated 
that a wide margin of appreciation had to be given to the United Kingdom in this instance as they were 
better placed to make this assessment. Nonetheless, the Court found that there was evidence that the 
Easter lily was widely recognised in Northern Ireland as being linked to the conflict between republicans 
and unionists and therefore was likely to be inherently divisive and was more likely to exacerbate 
existing tensions and spark violence and disorder.  

The Court found that in an integrated prison, where paramilitary prisoners often came into contact with 
each other and that restricting the display of the Easter lily was proportionate to the legitimate aim of 
preventing disorder and crime. However, even in a segregated wing, as was the case in this application, 
the restriction was proportionate because it was possible for segregated prisoners to come into contact 
with other prisoners. Further, the restriction ensured prison employees did not feel threatened, 
especially considering the history of paramilitary prisoner violence against prison employees. Finally, if 
prisoners in segregated prisons were allowed to wear particular emblems while integrated prisoners 
were not, such a policy could raise issues under Articles 10 and 14. 

The Court concluded that the standing orders were relevant and sufficient and that the interference 
complained of was proportionate to the legitimate aims pursued. The Court dismissed this aspect of the 
applicant’s claim as manifestly ill-founded.   

Article 14 read together with Article 10 

The Court found that although prisoners were allowed to wear emblems such as the poppy and the 
shamrock at the appropriate times, these emblems were not comparable to the Easter lily as they were 
not likely to inflame existing tensions. To this end, the Court accepted the domestic court’s finding that 
the Easter lily was an emblem directly linked to the conflict between republicans and unionists in 
Northern Ireland. The Court found that a certain margin of appreciation was required in assessing what 
could potentially inflame existing tensions in each contracting state and whether, and to what extent, 
such differentiation was permissible. 

Article 6 
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The Court found that the applicant’s complaint under Article 6 was not admissible because he had failed 
to exhaust domestic remedies such as a challenge to the application based on procedural fairness.  

Relevance to the Victorian Charter 

Under section 7(2) if the Charter, a human right may be subject under law only to such reasonable limits 
as can be demonstrably justified in a free and democratic society based on human dignity, equality and 
freedom, and taking into account all relevant factors including those listed in the Charter. This case 
provides an example of how a limitation on a right can be reasonable and justified in a particular context.   

The decision is at: www.bailii.org/eu/cases/ECHR/2011/210.html   

Meg O’Brien is a lawyer with Mallesons Stephen Jaques on secondment to the Human Rights Law 

Resource Centre  

 

Right to ‘Polite’ Protest 

Abdul & Ors v Director of Public Prosecutions [2011] EWHC 247 (Admin) (16 February 2011) 

Summary 

This case held that the right to freedom of expression, by way of protest, may be limited in order to 
maintain public order.  

Facts 

This case involved an appeal in the High Court of England and Wales (‘EWHC’) of a decision of a 
decision to charge a number of participants in a protest with offences under section 5 of the Public 

Order Act 1986 (UK) (the ‘Act’). This provision makes it an offence to use threatening, abusive or 
insulting words or behaviour, or to display a sign which is threatening, abusive or insulting, within the 
hearing or sight of a person who is likely to be caused harassment, alarm or distress by this. Under 
section 5 of the Act, a person will have a defence if they can prove that the conduct was ‘reasonable’.  
Further, in order for an offence to arise, the person must intend his/her words, behaviour or sign to be 
threatening, abusive or insulting, or be aware that it may be so. 

The appeal considered whether Article 10 of the European Convention on Human Rights (‘ECHR’) (the 
right to freedom of expression) should be given full consideration when the prosecution is attempting to 
prove an offence under section 5 of the Act. It also considered issues of procedural fairness, and 
considered whether a defence arose due to the appellants’ actions being reasonable. 

The appellants had participated in an organised protest against the war in Iraq and Afghanistan, which 
was held alongside a public parade scheduled to welcome home soldiers returning from these wars.  
During the protest the appellants called the returning soldiers ‘murderers’, ‘rapists’ and ‘baby killers’ and 
shouted ‘go to hell’. They were not arrested at the time of the protest, but some tension arose between 
the protestors and the participants in the parade. Some months later a number of the protestors were 
charged under section 5 of the Act. 

The appellants had sought a stay of proceedings, in the lower courts, on the basis of abuse of process 
as they claimed there had been a legitimate expectation that they would not be prosecuted and that it 
was unfair for them to be tried. The respondent argued that there was no abuse of process because 
there had been no assurances other than that the police would do their best to facilitate the protest and 
the police had not indicated on the day of the protest that prosecution would not follow. 

Decision 

The Court found that the prosecutions were reasonable and appropriate. It found that there was no 
abuse of process, and that the appellants were not given an ‘unequivocal representation’ that there 
would not be further action arising as a result of the protests.  

The Court also held that sections 5 and 6 of the Act needed to be read together with Article 10 of the 
ECHR. In doing so, it stated that the ‘starting point is the importance of the right to freedom of 
expression’ and that legitimate protest can be offensive, and sometimes must be to be effective.  The 
Court stated that ‘the right to freedom of expression would be unacceptably devalued if it did no more 
than protect those holding popular, mainstream views; it must plainly extend beyond that so that minority 
views can be freely expressed, even if distasteful’. Accordingly, any justification for interference with this 
right must be ‘convincingly established’. For a section 5 offence to arise in these circumstances there 
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must a prima facie case that the expression was ‘threatening, abusive or insulting’ and prosecution must 
be a proportionate response. 

The Court held that the expressions by the appellants gave rise to a clear threat to public order and 
went beyond legitimate expressions of protest. Accordingly, it held that prosecution was a proportionate 
response. It found that the delay was appropriate in order to allow police to concentrate their efforts on 
preventing outbreaks of violence on the day, and to then consider the facts and evidence prior to laying 
charges. 

Relevance to the Victorian Charter 

This case is relevant to the scope of the right to freedom of expression and the right to peaceful 
assembly and freedom of association under sections 15 and 16, respectively, of the Charter. The scope 
of these rights are comparable to Article 10 of the ECHR. In particular, section 15 provides for the right 
of freedom of expression to be limited by lawful restrictions necessary to maintain public order. Section 
7 of the Charter also provides for reasonable and justified limitations of rights protected under the 
Charter by law. 

Accordingly, this case indicates that there may be limitations on the right to protest, in line with 
legislative offences, as is considered necessary to maintain public order. 

It is relevant also to note that the ‘move on’ power in section 6 of the Summary Offences Act 1966 (Vic) 
contains an exclusion for persons demonstrating, protesting or publicising their view about an issue. 

The decision is at http://www.bailii.org/ew/cases/EWHC/Admin/2011/247.html 

Mandy Lister is a volunteer lawyer with the Human Rights Law Resource Centre and Australian 

Lawyers for Human Rights 

 
Does Criminalisation of Support for an ‘Illegal’ Organisation Violate the Right to Free 
Expression? 

Aydin v Germany [2011] ECHR 141 (27 January 2011) 

Summary 

The applicant, a Turkish national, brought a claim in the European Court of Human Rights against the 
Federal Republic of Germany under Article 34 of the European Convention on Human Rights (the 
‘ECHR’). The applicant alleged that her criminal conviction for breaching a ban on the activities of the 
Workers’ Party of Kurdistan (‘PKK’) violated her right to freedom of expression. 

At each stage of the case, the issue was not the legality of the applicant’s expression of her opinions 
and advocacy of lifting the ban, but rather whether Germany could impose penalties for material support 
for the PKK and the applicant’s alleged declaration of intention to continue defying the ban. The ECHR 
found that the penalties so imposed were not in breach of Article 10 of the ECHR. 

Facts 

The German Interior Ministry issued a ban on the activities of the PKK in 1993. In 1999 the leader of the 
PKK, Abdullah Öcalan, was captured and in 2000 the PKK announced that it had adopted a new 
strategy of non-violent legal resistance. In 2001, the PKK launched a “peace initiative” which resulted in 
more than 100,000 declarations being submitted to German public prosecutors’ offices. The declarations 
voiced members’ support for and membership of the PKK and demanded the lifting of bans and a 
change in the policy of European states. The applicant was involved in collecting declarations and 
submitting them to the office of the Berlin public prosecutor. She also made a donation to a banned sub-
organisation of the PKK. She was sentenced by the Berlin Regional Court to 150 daily fines of €8 each. 
It was agreed that the activities of the PKK had been largely peaceful for about two years before the 
making of the declarations. 

Decision 

Berlin Regional Court 

The Berlin Regional Court said that the declaration and the campaign were likely to have a positive 
effect on the PKK’s unlawful activities. Part of the declaration said that “I do not acknowledge this 
prohibition and … I assume all responsibility arising therefrom”, which was taken as an expression of 
intention to defy the declaration in the future and continue supporting the PKK. 
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Because the declaration was interpreted to say that the applicant would continue to support the PKK 
even if the ban were not lifted, the Regional Court said that it did not fall within the applicant’s right to 
freedom of expression under Article 5 of the German Basic Law (Constitution). 

Federal Court of Justice 

The Federal Court of Justice dismissed the applicant’s appeal on points of law. It was relevant that 
rather than addressing the declarations to the Federal Interior Ministry, which had the power to lift the 
ban, they were addressed to the public prosecutor’s office, with the stated aim of overburdening the 
prosecution service. 

Federal Constitutional Court 

The Federal Constitutional Court said that the activities of an association could only be banned if it 
generally and continuously pursued dangerous aims. Such a ban does not affect the expression of 
opinions or the pursuit of individual political aims, but rather support purposefully lent to the activities of 
the banned organisation. The right to freedom of expression would be overridden if a person advocated 
opinions which would be seen by an unbiased observer as directly related to the activities of the 
association. 

The declarations would have been exempt from criminal liability if they had been limited to demanding 
freedom and self-determination and a lifting of the ban. However because they contained a commitment 
not to respect the ban in the future, even with the threat of criminal sanctions, they ‘transgressed the 
boundaries … of declarations of solidarity and sympathy in favour of an association affected by a ban’. 

European Court of Human Rights 

In her argument, the applicant emphasised the peaceful non-violent nature of the declaration and the 
activities of the PKK at the time, and the importance of government actions in particular being subject to 
free and open debate. The applicant also contested the interpretation of the declaration adopted by the 
domestic courts, which had found that the declaration expressed an intention to defy the ban and break 
the criminal law. 

The Court said that it was not in issue that the applicant could lawfully express an opinion condemning 
the ban and calling for it to be lifted. The question was ‘whether [her] criminal conviction for lending 
support to an illegal organisation violated her right to freedom of expression under Article 10 of the 
Convention’. 

It was not disputed that the conviction was an “interference” with her right. Therefore the interference, to 
be lawful, had to fall within the requirements of Article 10. 

The conviction was “prescribed by law” within the meaning of Article 10 of the ECHR because the 
relevant law and case law were sufficiently precise to make the consequences of the applicant’s actions 
foreseeable. The conviction pursued a legitimate aim within the meaning of Article 10 because it was 
designed to protect public order and safety. Furthermore, because the relevant authority was able to lift 
the ban and the applicant’s right to advocate this publicly was protected, she was in a position to work 
towards a lifting of the ban without risking prosecution. 

The Court also found that the thorough examination by the domestic courts of the words of the 
declaration did not give rise to an interpretation that was inconsistent with the applicant’s rights under 
Article 10. The domestic courts also took into consideration the fact that the applicant had separately 
contravened the ban by making a donation to a sub-organisation of the PKK and, as a mitigating factor 
in sentencing, the fact that she was relying on her right to freedom of expression. The penalty was not 
considered excessive by the Court. 

As a result, there was no violation of Article 10 of the ECHR. 

Dissenting opinion of Judge Kalaydjieva 

Judge Kalaydijeva disagreed with the majority’s application of Article 10 on a number of points. 

In particular, there was an issue about the retrospectivity of the criminal penalties, which was not 
addressed by the majority because the argument had not been raised in the domestic courts. However 
Judge Kalaydjieva considered that this retrospectivity meant that the interference with the applicant’s 
rights was not “prescribed by law” for the purposes of Article 10. 
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Relevance to the Victorian Charter 

This decision provides an analysis of the politically charged area of banning so-called terrorist 
organisations. The result of the decision is that it is lawful to advocate a change to the law, but that a 
government is able to impose criminal penalties for defying a lawful ban applied to an organisation. 

The right to freedom of expression in s 15 of the Victorian Charter of Human Rights and Responsibilities 

Act 2006 can be subject to restrictions reasonably necessary for the protection of national security, 
public order, public health or public morality (s 15(3)(b)). 

Because terrorism offences are under Commonwealth legislation and likely to be enforced by 
Commonwealth agencies, the Charter may be of limited relevance to situations arising as a result of 
those provisions. However, this decision does provide clear support for protecting the right to freedom of 
expression by recognising the right to advocate a change to the law without breaking the law. It also 
recognises that laws banning particular organisations are intrusive and do have an effect on people’s 
right to freedom of expression. If this question is ever tested in Australian law similar issues may have to 
be balanced by Australian courts. 

The decision is at: www.bailii.org/eu/cases/ECHR/2011/141.html  

Alex Bowen is a Solicitor in the Human Rights Law Group at Mallesons Stephen Jaques 

 
Best Interests of Child Paramount in Decisions to Deport Parents 

ZH (Tanzania) FC (Appellant) v Secretary of State for the Home Department [2011] UKSC 4 (1 February 
2011) 

Summary 

The Supreme Court of the United Kingdom has held that the 'best interests of the child' should be the 
first consideration where children are affected by the decision to remove or deport one or both of their 
parents. While the best interests of the child can be cumulatively outweighed by other factors in 
determining proportionality, no consideration is inherently more significant than the best interests of the 
child.  

Facts 

The applicant, a Tanzanian national, arrived in the UK in 1995. She made three unsuccessful claims for 
asylum, one using her own identity when she first arrived and two using a false Somali identity. She 
formed a serious relationship with a UK citizen in 1997 and the pair subsequently had two children, now 
aged 9 and 12, who have lived in the UK all their lives. In 2001, the applicant appealed a decision to 
have her removed to Tanzania, claiming that her removal would be in breach of Article 8 of the 
European Convention on Human Rights, however her appeal was dismissed. In 2006, a further 
application for leave to remain under the 'one-off family concession' was refused. The applicant and her 
partner separated in 2005, although the children's father regularly visited the children. After he was 
diagnosed with HIV in 2007, the applicant made additional representations to the Secretary of State. 
These, in turn, were rejected and her appeal to the Asylum and Immigration Tribunal was ultimately 
unsuccessful. 

On appeal to the English Court of Appeal, the applicant argued that the UK citizenship of the children 
was a 'trump card' preventing her removal. However, in keeping with the authorities that there is no 
'hard-edged or bright-line rule', the appeal was dismissed.  

On appeal to the Supreme Court of the United Kingdom, the applicant argued that insufficient weight 
was given to the welfare of all children affected by decisions to remove their parents, and in particular to 
the welfare of children who are UK citizens, in a manner that was incompatible with their right to respect 
for family and private life considered in light of the obligations of the United Kingdom under the United 
Nations Convention on the Rights of the Child and domestic law. The Secretary of State, who ultimately 
conceded that it would be disproportionate to remove the mother on the facts of this case, sought to 
clarify the general principles which the UK Border Agency and appellate authorities should apply in 
similar cases. 

Decision 

The court unanimously allowed the appeal. In reviewing domestic case law on the impact decisions of 
immigration authorities had on the right to family life, she considered that a decision-maker would be 
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called upon to balance the reason for expulsion/ deportation against the impact of that decision on 
family rights in two different sorts of cases: where residents have committed criminal offences and in the 
ordinary immigration context. Her Ladyship found that the starting point in each of these cases is that 
states are entitled to control the entry of aliens into their territory and their residence there and that 
Article8 does not confer an absolute right to remain in that state’s territory. However, where expulsion 
will interfere with the right to respect for family life, it must be necessary and proportionate to the 
legitimate aim pursued.  

Her Ladyship concluded that in making the proportionality assessment under Article 8, the best interests 
of the child is the primary consideration. She considered this to mean that the best interests of the child 
must be considered first, even though they could still 'be outweighed by the cumulative effect of other 
considerations'. Lord Kerr alone considered that 'what is determined to be in a child's best interests 
should customarily dictate the outcome of cases such as the present, therefore, and it will require 
considerations of substantial moment to permit a different result'. 

Ultimately, the court concluded that the 'best interests of the child' broadly means the 'well-being of the 
child'. Ascertaining the best interests of the child will thus involve asking whether it is reasonable to 
expect the child to live in another country. Relevant factors in this regard are 'the level of the child's 
integration in this country and the length of absence from the other country; where and with whom the 
child is to live and the arrangements for looking after the child in the other country and the strength of 
the child's relationships with parents or other family members which will be severed if the child has to 
move away'. While nationality is not a 'trump card', it is of particular importance in assessing the best 
interests of any child, not least because of the 'intrinsic importance' of citizenship.  Where a child is old 
enough to express his/ her own views, immigration authorities should be prepared at least to consider 
hearing directly from the child. 

In this case, the need to maintain firm and fair immigration control, coupled with the applicant’s 
'appalling immigration history and the precariousness of her position when family life was created' were 
countervailing considerations. However, the court concluded that the children were not to blame for this 
and, as stated by Lord Hope, it would be 'wrong in principle to devalue what was in their best interests 
by something for which they could in no way be held responsible'. On the facts, the best interests of the 
child outweighed these considerations as the kids had an 'unqualified right of abode in Britain', had 
spent all their lives there, had a good relationship with their father there and did not know Tanzania. 

Relevance to the Victorian Charter 

Section 17 of the Charter, which is modelled on Articles 23 and 24 of the ICCPR, provides for the 
protection of families and children. Section 17(1) provides that families are the fundamental group unit of 
the state and are entitled to protection. Moreover, section 17(2) provides that every child has the right, 
without discrimination, to such protection as is in her best interests and is needed by him or her by 
reason of being a child. This case provides guidance on how to ascertain what the 'best interests' of the 
child are and how those interests are to be treated in the context of proportionality assessments, which 
is particularly pertinent given the reliance in the decision on key Australian cases on the best interests of 
the child.  

The decision is at: www.bailii.org/uk/cases/UKSC/2011/4.html 
Rebecca James is a lawyer at Allens Arthur Robinson 
 

Lack of Adequate Healthcare in Prison is Inhumane and Degrading 

Kupczak v Poland [2011] ECHR 127 (25 January 2011) 

Summary 

Mr Edward Kupczak (the ‘applicant’) was held in detention in Poland awaiting trial for offences related to 
organised crime. The Applicant was severely disabled in a car accident six years prior to his detention, 
and suffered severe pain daily.  He had been living with a morphine pump installed in his body to help 
manage his pain. His pump failed shortly after he was detained. The Applicant remained in detention 
despite making appeals for two and a half years. The Applicant was released from pre-trial detention in 
2008 and was then able to have the morphine pump replaced. 

The European Court of Human Rights found that through his detention, his lack of access to appropriate 
pain relief, and the Polish courts’ failure to acknowledge the break-down of his morphine pump, the 



Human Rights Law Resource Centre Bulletin 
 

25 

Applicant had been subjected to inhuman and degrading treatment in violation of Article 3 of the 
European Convention on Human Rights ( ‘ECHR’). 

Facts 

In 2000, the applicant suffered serious injuries in a car accident and was partially paralysed. Since the 
accident, the applicant suffered severe pain on a daily basis. From 2000, the applicant had been using a 
special morphine pump from Germany implanted in his body to manage pain. The pump infused 
painkiller directly into his spinal fluid.  

In 2006, the applicant was arrested and remanded in prison in Poland pending trial on the basis of 
suspected involvement in organised crime. When the applicant was detained, the Court considered his 
injuries, and decided that as the applicant’s morphine pump could be operated by prison doctors, his 
injuries were not a reason to render detention inappropriate. The applicant appealed this initial decision 
unsuccessfully. 

Shortly after commencing detention, the applicant’s morphine pump failed, and the applicant was 
treated with conventional pain relief including oral and injectable medication. The applicant alleged he 
suffered significant pain without the morphine pump, and the levels of conventional medication required 
to control the pain impaired his mental functioning. 

The applicant’s pre-trial detention was extended several times, despite the applicant’s appeals. In the 
applicant’s final appeal in October 2008, after two and a half years of detention, the Polish Court of 
Appeal ruled that the applicant should be released from detention and be allowed to travel to Germany 
to have a new pump installed. In September 2009, the applicant was still awaiting trial, although not in 
detention. 

The applicant’s key submission to the European Court of Human Rights was that during his two and a 
half years of detention he suffered such pain, and was denied access to appropriate treatment to such 
an extent that he been subjected to inhuman and degrading treatment in breach of Article 3 of the 
ECHR. The applicant also alleged that his pre-trial detention was too lengthy in violation of Article 5 of 
the ECHR.  

The Court raised of its own motion allegations of Poland’s failure to comply with Article 8 of the ECHR 
(no arbitrary interference by a public authority with the exercise of the right to private and family life, 
home and correspondence). 

Decision 

The Court considered that according to case-law, “ill treatment must attain a minimum level of severity if 
it is to fall within the scope of Article 3 of the Convention.” The Court stressed that “the suffering and 
humiliation involved must in any event go beyond that inevitable element of suffering or humiliation 
connected with a given form of legitimate treatment or punishment.” 

The Court found several inadequacies in the treatment of the applicant. The decision highlighted that 
despite evidence the pump was not functional, the courts which heard the applicant’s appeals against 
his detention considered the fact that the applicant had a morphine pump implanted to be an important 
ground for finding his state compatible with detention. The Court noted that it was not disputed that the 
applicant’s morphine pump and stopped working shortly after the commencement of his detention. 

Further, the Court acknowledged that the attempts by Polish authorities to find a hospital in Poland able 
to install a replacement morphine pump for the applicant, were not sufficient. After the applicant was 
released it took him only three months to organise a replacement pump for himself. Ultimately, the Court 
held that the Polish authorities had breached their obligations to provide effective medical treatment and 
the applicant had been subjected to inhuman and degrading treatment in violation of Article 3 of the 
ECHR as a result. The applicant was awarded damages.  

Relevance to the Victorian Charter  

This decision may be relevant to interpreting sections 10 (protection from torture and cruel, inhuman or 
degrading treatment) and 22 (humane treatment when deprived of liberty) of the Charter. 

The recent decision of Castles v Secretary to the Department of Justice [2010] VSC 310 accords with 
the approach demonstrated in this case. In Castles, Emerton J ruled that Ms Castles had a right to 
undergo IVF treatment while in prison. The rights protected by section 22 of the Charter formed the 
basis on which Emerton J reached her decision.   
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It should be noted that currently the Victorian Parole Board is exempt from complying with the Charter, 
hence any consideration of medical fitness for incarceration, or leniency based on medical condition in 
the parole context will not be include a consideration of rights protected by the Charter. 

The decision is at: www.bailii.org/eu/cases/ECHR/2011/127.html   

Kate Fazio is a Solicitor in the Human Rights Law Group at Mallesons Stephen Jaques 

 

Undue Delay in Parole Hearing Amounts to Arbitrary Detention  

Morales, R (on the application of) v The Parole Board & Ors [2011] EWHC 28 (Admin) (14 January 
2011) 

Summary 

In this case the High Court of England and Wales decided that the actions of the Parole Board, and the 
Secretary of State for Justice (‘Secretary of State’) caused an ‘undue delay’ in allowing Mr Jan Morales 
to test the legality of his detention before a court. Accordingly, the High Court held that there had been 
an infringement of Mr Morales’ rights under Article 5 (4) of the European Convention of Human Rights 
(‘ECHR’).  

Facts 

In 2005 Mr Morales was sentenced to a term of imprisonment, followed by a two year ‘licence period’ 
where he would live in the community under certain conditions. In January 2007 Mr Morales was 
released from prison to serve the license period of his sentence, on conditions which included that he 
attends a Community Sex Offender Group (‘CSOG’), and remains on good behaviour. 

In February 2007 the Standfordshire Probation Service (‘the Probation Service’) made a request to the 
Secretary of State to exercise their powers to recall Mr Morales to prison for breaching conditions under 
his license. The request to recall Mr Morales was based, in part, on comments that he had made at a 
CSOG session which were recorded on DVD. The Secretary of State issued the recall to Mr Morales of 
22 February 2007. 

The Criminal Justice Act 2003 requires that, once the Secretary of State issues a recall, the matter is 
referred to the Parole Board to determine legality of the detention. Mr Morales’ first Parole Board paper 
review hearing was held on 10 May 2007, but a decision regarding Mr Morales’ detention was only 
handed down on 9 November 2007 after a full hearing had been carried out by the Parole Board. 
Evidence was adduced that the delay between the time of the recall and the final determination about 
Mr Morales’ detention arose as a consequence of the practises of the Parole Board and the Secretary of 
State, and also due to difficulties the Parole Board experienced in requiring the Probation Service to 
produce the DVD of the CSOG session at which Mr Morales was present. 

Mr Morales alleged that his right under Article 5 (4) of the European Convention on Human Rights 
(‘ECHR’) was infringed for two reasons: 

• first, the delay in having the legality of his detention determined by the Parole Board; and  

• secondly, that the Parole Board does not meet the definition of an independent court as is required 
under Article 5 (4) of the ECHR, because it did not have powers to require the Probation Service to 
produce the CSOG DVD. 

Decision 

On the issue of delay, the Court affirmed the principle for determining delay found in the decision of In re 

Docherty (Secretary of State for Northern Ireland Intervening) 2008 UKHL 33 that if the Parole Board 
acts ‘with proper expedition’ and ‘did not delay unduly’, it can successfully resist a claim for breach of 
Article 5(4). 

The Court examined the actions of the Parole Service, the Secretary of State and the Parole Board 
according to the Docherty standard and held that the Secretary of State and the Parole Board were 
responsible for acting with ‘undue delay’ and without ‘proper expedition’ in relation to certain aspects of 
Mr Morales’ matter.  The Court reserved judgement regarding Mr Morales’ remedies arising as a 
consequence of the breach of Article 5 (4) of ECHR to a further hearing.  

On the issue of the Parole Board’s Powers, the  Court held that the Parole Board satisfied the structural 
requirements of being a ‘court’ for the purposes of Article 5 (4) because it had powers to determine the 
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lawfulness of Mr Morales’ detention.  The Court held that the fact that the Parole Board lacked powers to 
compel the Probation Service to produce the CSOG DVD was not determinative of its status as a ‘court’. 

Relevance to the Victorian Charter 

Section 21 (7) of the Charter contains the equivalent right to that found under Article 5 (4) of the ECHR. 
This case may therefore provide practical guidance about the conditions under which the question of 
‘undue delay’ may arise in the action of public authorities that determine the legality of a person’s 
detention. 

However, the case is of limited relevance in disputes involving Victoria’s Adult and Youth Parole Boards. 
Section 5 of the Charter of Human Rights and Responsibilities (Public Authorities) Regulations 2009 
excludes the Adult Parole Board and Youth Parole Board as ‘public authorities’. Accordingly, these 
parole bodies cannot be subject to the application of Section 21 (7) of the Charter.  

The decision is at: www.bailii.org/ew/cases/EWHC/Admin/2011/28.html 

Arjuna Dibley is a researcher at the ACT Law Reform Advisory Council.  

 

HRLRC Policy Work 

Human Rights, Aid and Development: Submission to Independent Review of Aid 

Effectiveness (2 Feb 2011) 

The Australian Government has established an independent panel to review the effectiveness and 
efficiency of Australia’s aid and development program. This review has been established following the 
Government’s commitment to increase Australia’s official development assistance to 0.5 per cent of 
gross national income by 2015-16. The review is due to be completed in April 2011. 

The Human Rights Law Resource Centre welcomes the review and has made a submission in relation 
to a particular aspect of the panel’s Terms of Reference, namely, ‘the program’s approach to efficiency 
and effectiveness and whether the current systems, policies and procedures maximise effectiveness’. 

The HRLRC submits that the effectiveness of the Australian aid and development programs would be 
enhanced through the adoption of a human rights-based approach to aid and development assistance. 
A human rights-based approach to development assistance draws on international human rights 
standards and focuses on systemic inequalities and unjust power relations that exist within states and 
are one of the root causes of discrimination. It requires aid and development programs: 

• be delivered in a fair and non-discriminatory way,  

• allow for the participation of key stakeholders;  

• have regard to all the determinants of rights-holders’ wellbeing, such as the civil, political, 
economic, social and cultural determinants of wellbeing; and  

• be transparent and accountable within that same human rights-based framework.   

A human rights-based approach has been successfully adopted by Spain and Sweden, and at least 
partially adopted by the United Kingdom and provide examples of how a human rights-based approach 
works in practice. To date, AusAID has seen human rights as an incidental consequence of providing 
development assistance. 

The HRLRC submission is at: www.hrlrc.org.au/content/topics/asia-pacific/human-rights-aid-and-
development-submission-to-independent-review-of-aid-effectiveness-2-feb-2011/ 

 

HRLRC Casework 

Centre Intervenes as Amicus Curiae in High Court in Landmark Charter of Rights Case: 

Momcilovic v The Queen & Ors 

The HRLRC recently made submissions on the correct approach to the application of the Charter of 

Human Rights and Responsibilities Act 2006 (Vic) in the High Court of Australia. The appeal from the 
decision of the Court of Appeal of the Supreme Court of Victoria in R v Momcilovic (2010) 265 ALR 751, 
was heard in Canberra on 8–10 February 2011. The HRLRC was granted leave to appear as amicus 
curiae early on the first day of the hearing, to make written and oral submissions.   
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The hearing of the special leave application in the matter raised complex questions concerning the 
interaction between the Charter, the Australian Constitution and the Drugs, Poisons and Controlled 

Substances Act 1981 (Vic), under which Ms Momcilovic had been convicted of trafficking in 
methamphetamine. These included potential inconsistency between the Victorian offence provisions and 
their Commonwealth equivalents under s 109 of the Constitution, as well as the issue of whether the 
Charter required the court to exercise non-judicial power. The parties to the High Court appeal were the 
Appellant, the Director of Public Prosecutions, the Victorian Attorney-General and the Victorian Equal 
Opportunity and Human Rights Commission.   Pursuant to s 78A of the Judiciary Act 1903 (Cth), the 
Commonwealth Attorney-General and the Attorneys-General of South Australia, the Australian Capital 
Territory, New South Wales and Western Australia also intervened in the proceedings.   

With respect to the Charter arguments, the Appellant generally adopted the submissions put on behalf 
of the Commission. Those submissions focused on the construction of s 32 of the Charter in the context 
of the Charter as a whole, and the impact of that provision on s 5 of the Drugs, Poisons and Controlled 

Substances Act 1981 (Vic), which operates to reverse the burden of proof in certain circumstances. In 
particular, the Commission submitted that the phrase 'compatible with human rights' in s 32 should be 
understood so that a measure will be considered to be compatible with rights, if that measure does not 
limit any of the rights in Part 2 of the Charter 'in a way that is not a reasonable limit that is demonstrably 
justifiable having regard to the factors identified in s 7(2)'. Contrary to the decision of the Court of 
Appeal, the Commission submitted that s 7(2), the 'limitations' provision, informs the interpretive 
obligation provided by s 32 of the Charter. With regard to the effect of the Charter on Victorian 
legislation which could not be interpreted consistently with the rights protected by the Charter, the 
Commission suggested that the infringing legislation is 'impliedly repealed'.  

Significantly, the Attorney-General of Victoria amended its position taken in the Court of Appeal by 
submitting that s 32 of the Charter should be applied like any other principle of statutory interpretation, 
and that an 'ordinary' interpretation of legislation need not be established before its application. The 
Attorney-General also emphasised that s 32 preserves the primacy of the purpose of the enacting 
legislature consistently with s 35(a) of the Interpretation of Legislation Act 1984 (Vic). That provision 
requires legislation to be interpreted such that a construction which would promote the purpose or object 
underlying an Act is preferred to one that does not. However, the Attorney-General for Victoria 
concurred with the submissions of the Commission on the relationship between ss 32 and 7(2), stating 
that the 'limitations' provision is an integral part of and so informs the operation of s 32 of the Charter. 

The submissions of the Commonwealth Attorney-General were addressed to the constitutional law 
implications of the matter, including s 109 inconsistency and the constitutional limits of interpretation. On 
the issue of whether the Charter may require courts to exercise non-judicial power, the Commonwealth 
Attorney-General submitted that it is too narrow a notion to think that the line between judging and 
legislating is somehow crossed simply because the court 'strays from a literal meaning of the statutory 
text.' The Commonwealth Attorney-General submitted that on any of the potential constructions of ss 32 
and 7 of the Charter put to the Court, there was nothing antithetical to the exercise of judicial power. 
Similarly, a declaration of inconsistent interpretation made under s 36 of the Charter should be regarded 
as the exercise of judicial power, or alternatively, the exercise of a power ancillary or incidental to the 
exercise of judicial power.   

The Attorney-General for the ACT emphasised the objects of the Charter: 'The object “being to protect” 
immediately emphasises that the Act is not merely aspirational. It is not simply about promoting human 
rights, it is about affording protection to them.'   

The submissions of the HRLRC, which differed from those put forward by all other parties and 
interveners, reinforced the submissions which had been accepted by the Court of Appeal. The HRLRC 
submitted that s 7(2) of the Charter does not form part of the process of interpretation of statutory 
provisions under s 32. The first step in the application of the Charter must be interpretation of the 
relevant statutory provision by reference to the rights contained in Part 2 of the Charter, and not by 
reference to those rights subject to limitations. This process determines the scope of the right in 
question and whether the right is limited by the statutory provision. It is only at the next stage that s 7(2) 
is applied in order to assess whether any limitation on a right is reasonable and can be demonstrably 
justified in a free and democratic society. In the HRLRC's submission, evidence or other material will 
ordinarily be required from the party seeking to justify any limitation on a right protected by the Charter. 
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Further, the approach which inserts s 7(2) into the process of interpretation is insufficiently protective of 
human rights and therefore does not give best effect to the Charter. 

The Court's decision was reserved. 

The HRLRC was assisted in this matter on a pro bono basis by Mark Moshinsky SC and Chris Young of 
Counsel, together with Allens Arthur Robinson.  

Katherine Cooke is a lawyer at Allens Arthur Robinson 

 

 

Seminars & Events 

Human Rights Arts and Film Festival – Gala Film Screening and Cocktail Party 

Date: 31 March 2011 

Venue: The Astor Theatre, Corner Chapel St and Dandenong Rd, St Kilda 

RSVP: Payment online at www.hraff.org.au 

Cost: $120, $100 Early bird, $900 Corporate Package (10 tickets) 

The Human Rights Arts and Film Festival returns to Melbourne this May and Gala Film Screening and 
Cocktail Party will be held in March to raise funds for the festival. The event will feature a keynote 
speech by former Australian Prime Minister Malcolm Fraser and a screening of Afghan Star, winner of 
‘Best Director for a Documentary’ and the ‘People’s Choice Award for Documentary’ at the Sundance 
Film Festival. Afghan Star is an inspiring and timely film that follows the extraordinary stories of four 
contestants as they risk all to become Afghanistan’s favourite singer. But with the female contestants 
and the show itself under pressure from the conservative factions, can they attain the freedom they 
need to see the competition go on? 

 

Do Bills of Rights Protect or Endanger Religious Freedom? The American 

Constitutional Experience 

Date: 14 July 2011, 6.30pm 

Venue: Melbourne Law School, The University of Melbourne 

RSVP: http://www.law.unimelb.edu.au/index.cfm?objectid=4B1D1CB1-B0D0-AB80-
E28E8C05438EC230&DiaryID=5139  

In the recent national debate over Bills of Rights many religious groups argued that religious freedom 
would be threatened by formal rights protection. In this public lecture, Professor John Witte will argue 
that the American experiences demonstrate that constitutional protection of religious freedom can be a 
benefit to religion. Professor Witte is director of the Centre for the Study of Law and Religion at Emory 
University and one of the world's foremost scholars of religious freedom. 

 

Law and Religion: Legal Regulation of Religious Groups, Organisations and 

Communities 

Date: 15-16 July 2011, Melbourne  

Venue: Melbourne Law School, The University of Melbourne 

RSVP: http://cccs.law.unimelb.edu.au 

This international conference will explore the role of law in regulating religious communities and how the 
law should respond to conflicts between individual and group rights. Leading international speakers who 
have been confirmed include: John Witte (Emory, USA); Cole Durham and Brett Scharffs (BYU, USA); 
and Rik Torfs (Leuven, Belgium). 
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Resources & Reviews 

HRLRC in the News 

The Centre has featured in the following news reports since the last Bulletin: 

• Michael Magnusson, 'Government to reinstate religious bias right', MCV (Melbourne), 22 February 
2011 

• Rachel Ball, ‘Baillieu promised a fairer Victoria, but it looks like the opposite’, The Age (Melbourne) 
15 February 2011 

• AM, ‘UN human rights high commissioner to visit Australia’, (ABC Radio), 11 February 2011 

• Adam Gartrell, ‘Review draws AusAID reform calls’, Sydney Morning Herald (Sydney), 2 February 
2011 

• Indymedia Australia, ‘Australia hauled over the coals in the UN on human rights’, Indymedia 

Australia, 2 February 2011 

 

ISHR Human Rights Monitor Quarterly 

 

The Human Rights Monitor is a quarterly publication of leading Geneva-
based human rights NGO, the International Service for Human Rights.   

The Quarterly presents a global picture of developments in the international 
and regional human rights systems.  The Quarterly also highlights events, 
meetings, and opportunities for NGO and NHRI engagement with 
international and regional human rights mechanisms in the upcoming 
quarter and beyond.  The publication is issued four times a year (January, 
April, July, and October). 

The Quarterly is available at http://www.ishr.ch/quarterly.   

 

Human Rights Jobs 

Community Legal Sector Opportunities 

There are a range of current vacancies with community legal centres across Australia.   

Join the sector and fight the good fight for human rights and social justice!  Further details at: 

• www.communitylaw.org.au/cb_pages/jobs_and_getting_involved.php#clc; and 

• www.clc.net.au/JobAds/.   

 

Foreign Correspondent 

Slow Progress on the Review of the UN Human Rights Council 

The second open-ended intergovernmental working group on the review of the work and functioning of 
the Human Rights Council (the Council) met for the first time on 7 February 2011.  At that meeting, the 
President of the Council presented a compilation of the proposals that had emerged from the informal 
meetings held since the first working group met in October 2010.  Based on States' comments on that 
compilation, the President then circulated a 'negotiating text', which formed the basis of discussion at 
the second meeting, held on 17 and 18 February.  

One of the most contentious areas at that meeting, as has been the case throughout the review, was the 
issue of the Council's responsiveness to emergency and chronic human rights situations.  States on 
both sides of the divide have described this issue as crucial to their joining consensus on a final text.  

The current negotiating text proposes a loose mechanism, by which the President would – at the 
request of one or several States – consult member States and the concerned State to decide, within 72 
hours, upon the Council's response.  Crucially, that response must enjoy the consent of the State 
concerned.  That, and the suggested ‘intergovernmental’ nature and therefore unclear participation of 
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human rights defenders, has led NGOs to question whether the proposal goes far enough in addressing 
the Council’s lack of adequate, well-informed responses to emergency and chronic situations.  

Regardless of the weakness of the proposal, several States, including the African Group and the 
Organisation of the Islamic Conference (OIC), called for it to be deleted from the text on grounds that 
existing tools for addressing urgent situations are sufficient.  On the other hand, the EU along with 
Canada, made recommendations for strengthening the proposal that took on board the concerns of 
NGOs, including ensuring space for NGOs and national human rights institutions (NHRIs) to participate, 
and removing the consent requirement in favour of calling on the concerned State to cooperate with the 
process.  

The cluster of issues on special procedures has been similarly divisive.  NGOs repeated calls to 
ensure that the independence and expertise of the special procedures be strengthened through the 
review process, in particular that calls to increase oversight of the special procedures should be 
balanced by State accountability to their own obligations under the system.  

The Non-Aligned Movement, OIC and African Group continued to try to weaken those areas of the text 
that focused on State cooperation.  In particular, recommendations were made that language that States 
be 'urged' to cooperate with special procedures, be replaced by 'encouraged', and that a proposal that 
the OHCHR should compile statistics on cooperation by States with special procedures should be 
removed.  Additionally, the NAM and OIC repeated their ongoing calls for the creation of a legal 
committee, now referred to as an 'advisory legal committee', to report on compliance with the Code of 
Conduct for special procedures.  

On the Universal Periodic Review, proposals to strengthen follow-up, including making midterm 
reporting and implementation plans compulsory, were opposed by the NAM, OIC and African Group.  
The current text merely encourages States to submit these documents.  NGOs expressed concern that 
without these documents it is difficult to understand how a State can set about implementing the 
outcome of its review.  

Another area of worry is the preference that many States have consistently expressed for the second 
cycle to focus only on accepted recommendations.  As NGOs pointed out, this enables a State to limit 
the scope of its review by rejecting recommendations in areas it does not want to discuss.  While 
Canada, Ireland, New Zealand, Norway, the UK, and the US picked up on these concerns, the NAM, 
OIC and African Group continued with their efforts to ensure that only accepted recommendations can 
be discussed during the second cycle. 

With respect to the Advisory Committee, NGOs have called for the appointments process to be 
revised, to provide more relevant expertise to the Committee, especially by ensuring a fair and 
transparent selection process at the national level.  Many States, however, including the NAM, OIC, 
African Group and ASEAN, have requested that the selection procedure remain as it presently exists. 

Regarding the complaint procedure, a proposal for greater transparency, by having the working group 
on situations report to the Council on each of its meetings, a proposal supported by NGOs, was offset 
by the reiteration by China of the importance of ensuring the ‘confidential nature’ of the procedure.  This 
position enjoyed support from the NAM, OIC, African Group and ASEAN.  

On the agenda and programme of work, the more divisive discussions have been around the number 
of regular sessions of the Council to be held in a year.  The EU, along with Australia, Canada, 
Switzerland, and the US, opposed the current proposal for a reduction of sessions from three to two, 
unless alternative mechanisms were put in place to ensure a prompt response to emergency situations 
in the periods while the Council was not sitting.  

NGOs stated that changes to the programme of work should not limit effective participation from 
stakeholders.  Of worry is the proposal that the adoption of UPR reports will take place outside the 
regular plenary sessions.  NGOs pointed out that members of civil society would be reluctant to travel to 
Geneva only for the sake of making a two minute statement, particularly when their position on the 
speakers' list cannot be guaranteed.  

At this late stage of the process huge gaps remain between the various positions expressed by States 
and there is an apparent reluctance from many to compromise on their entrenched positions.  The final 
meeting of the second working group will be held on 23 and 24 February.  The President's ambitious 
timeline is to finalise a 'supplement to the institution-building text' by the end of February, and a report 
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on the review process by the end of March.  Once adopted by the Council at its March session, both 
documents would be forwarded to the Council's parent body, the General Assembly.  

Heather Collister is a Human Rights Officer with the International Service for Human Rights in Geneva 

 

If I Were Attorney-General… 

An Action Plan for Equality 

If I were Attorney General I would try and make human rights a reality for all Australians. 

I would start by doing all I could to mainstream gender across all areas of government.  

Being committed to self-determination and the active participation of Aboriginal and Torres Strait 
Islander peoples in decision-making that affects their lives and rights, I would seek out opportunities to 
engage widely with Aboriginal and Torres Strait Islander communities, listen to concerns raised and 
solutions proposed, and provide opportunities for communities to be involved in those solutions. 

Having developed the National Action Plan on Human Rights with significant and ongoing input from 
civil society and state and territory governments, I would strongly encourage my ministerial colleagues 
to actively raise awareness about this Plan within their departments and discuss concrete ways of how 
this Plan would be integrated across all areas of government.  I want this Plan to be a living, breathing 
document. 

Implement Universal Periodic Review Recommendations 

I would also be very busy consulting with different government departments about how to implement the 
145 recommendations made by 53 countries at Australia’s recent appearance before the United Nations 
Human Rights Council under the Universal Periodic Review (‘UPR’).  These recommendations include: 
introducing a Human Rights Act; ending mandatory immigration detention; providing a constitutional 
right of equality for Aboriginal and Torres Strait Islander people; strengthening discrimination laws; 
ensuring independent investigation of police use of force; implementing and adequately funding the 
National Plan to Reduce Violence Against Women and Children with an independent monitoring 
mechanism to ensure accountability; prohibiting non-therapeutic sterilisation of women and girls with 
disabilities; and developing a comprehensive poverty reduction and social inclusion strategy. 

Having been applauded for my government’s collaborative and consultative approach with civil society 
throughout the UPR process, I would be proactively seeking ways to continue to facilitate this best 
practice.  I would meet immediately with representatives from civil society to discuss the process for 
responding to the Human Rights Council in June 2011.  To ensure transparency and accountability, 
important features of good governance, I would publicly commit now to providing detailed reasons for 
accepting, partially accepting or rejecting any recommendations.  I would also commit to a timeframe for 
implementation of these recommendations. 

Consolidation of Anti-Discrimination Legislation 

The right to equality and non-discrimination is a basic human right and yet there are significant gaps in 
its protection in Australia. This was noted by several countries at Australia’s recent UPR appearance. 

As Attorney General I would listen to the collective experiences of the NGO Coalition and take active 
steps to ensure comprehensive equality legislation is introduced into parliament that: 

• enhances and strengthens protections;  

• addresses all prohibited grounds of discrimination, including on the basis of sexual orientation and 
gender identity, religion, socio-economic status, irrelevant criminal record and status of being a 
victim of domestic violence;  

• promotes substantive equality;  

• removes permanent exemptions; and 

• provides effective remedies against systemic and intersectional discrimination. 

I would also do more to acknowledge the significant power and resources imbalance in favour of 
respondents in discrimination complaints and the public interest in seeking to redress discrimination.  I 
would increase funding to Community Legal Centres and Legal Aid to facilitate legal advice and 
representation for complainants.  I would introduce legislation that provides standing for effective 
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representative complaints.  Noting that conciliation is not appropriate in all circumstances, particularly in 
circumstances of violence, for example, sexual harassment matters, I would legislate to provide that a 
complainant can take their matter directly to court.  I would also introduce a no costs jurisdiction so that 
costs are no longer a barrier to achieving justice. 

Additionally, I would commit to implementing all the outstanding recommendations made in the 2008 
review of the Sex Discrimination Act. 

End Violence against Women and Children 

Almost 1 in 3 women experience physical violence and almost 1 in 5 women will be sexually assaulted 
in their lifetime. 

As Attorney-General I would be proud of my team’s efforts, alongside Minister for the Status of Women, 
Kate Ellis, in endorsing the National Plan to Reduce Violence Against Women and Children.  This, 
however, is not enough.  To highlight my strong commitment in this area I would heed the 
recommendations made at Australia’s recent UPR appearance, the 2010 Convention on the Elimination 
of Discrimination against Women (CEDAW) Concluding Comments and calls from civil society and I 
would adequately fund the implementation of this important Plan.  Additionally, I would adequately fund 
civil society to independently monitor this Plan so as to ensure accountability.  I would also be working 
towards a plan that rather than reducing violence, seeks to eliminate violence against women and 
children. 

Better Protections for Women and Children in Family Law 

As Attorney General I would be pleased that my government listened to the findings of the four 
evidence-based reviews about family violence and has taken the first important steps in strengthening 
protections for women and children in Family Law.  However, more needs to be done.   

I would acknowledge there needs to be greater recognition that every family is unique.  The Family Law 
system needs to reflect this by having no presumptions.  Equal Shared Parental Responsibility 
provisions should also be removed.  Children’s safety must always come first. 

This is only the beginning of what I would hope to achieve while my team and I are in office. I’d look 
forward to the challenges ahead. 

Liz Snell was a member of the NGO Coalition delegation in Geneva for Australia’s recent UPR 

appearance and until recently worked for Women’s Legal Services NSW. 

 

 

Thanks and Stay in Touch 

The HRLRC would like to thank everyone who contributed to this Bulletin. 

To stay informed of the latest Australian, regional and international human rights news, views and 
developments, and to be a part of the HRLRC community: 

• follow us at http://twitter.com/rightsagenda for updates as they occur; 

• join us at www.facebook.com/pages/HumanRightsLawResourceCentre; and 

• visit www.hrlrc.org.au every Friday for a weekly human rights news summary.   


