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Opinion 

Human Rights and the Review of Australian 

International Development Assistance 

The Foreign Minister, Kevin Rudd, has launched a comprehensive 

review of Australia’s aid program to ensure that the program 

learns from its experience and becomes as effective and efficient 

as possible.  This is a welcome announcement; the international 

development assistance budget is expected to double between 

now and 2015, and there hasn’t been an independent review of 

Australia’s aid program since 1996. 

I have real concerns, however, that the review will fail to deliver 

the best development outcomes if the primary focus is on 

efficiency and delivering ‘value for money’.  In particular, I am 

concerned that the terms of reference for the review seem to be 

based on the flawed notion that economic growth is the sole or 

primary driver of poverty alleviation.  Whilst economic growth has 

been one of the drivers for millions of people in China and India 

lifting themselves out of poverty, this growth hasn’t done much for 

the ‘bottom’ 20 per cent in both countries, who still live in 

humiliating poverty.   

In contrast, the evidence from other countries in the region, such 

as Nepal and Sri Lanka, is that targeted assistance and programs, 

particularly in the areas of health and education, can significantly 

benefit the poorest, despite relatively low levels of economic 

growth.  So maybe we shouldn’t gamble too much on economic 

growth as the main driver of poverty alleviation and instead focus 

on other issues that seem to be neglected, such as human rights.   

Despite the strong links between human rights and development, 

human rights are not mentioned in the terms of reference for the 

review.  This is concerning.  The international human rights 

framework – enshrined in the Universal Declaration of Human 

Rights, the International Covenant on Civil and Political Rights and 

the International Covenant on Economic, Social and Cultural 

Rights – could and should provide a clear framework to guide the 

aid program into the future and enhance development 

effectiveness and efficiency.  Other progressive donors, such as 

the UK Department for International Development, already use a 

human rights-based approach to poverty alleviation as a key 

driver of their programming work.   

So what is a human rights-based approach and what implications 

would it have for the Australian Government’s international 

development assistance program?  
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A human rights-based approach to development is based on a belief that people living in poverty should 

understand their experiences of want, fear, discrimination and exclusion in terms of human rights 

abuses, violations and exploitations, and not in terms of a consequence of their own failings.  A human 

rights-based approach is different to traditional approaches to development as a result of its focus on 

unequal power relations, disempowerment and exclusion.   

A human rights-based approach requires three integrated programs.  First, empowerment programs, 

which build the power of rights holders.  Second, solidarity programs, which build power with and 

between groups of rights holders.  Finally, campaigning and advocacy programs, which enable rights 

holders to have power over duty bearers who violate and deny their human rights.  The most effective 

way for people living in poverty to claim, secure and enjoy their human rights is to have a voice, 

organise and mobilise with others, and develop their power to negotiate. 

An empowerment program is the foundation of a human rights-based approach and its focus must be on 

working with poor and excluded rights holders and their communities, organisations and movements to 

enable their collective analysis, the development of an identity, and ultimately enable and empower their 

actions.   

A solidarity program must link citizens, organisations, social movements, and coalitions to enlarge the 

support, voices and actions that will enhance the power of poor and excluded people.   

Finally, campaigning and advocacy programs must be targeted at duty bearers, such as states, non-

state actors such as private corporations, institutions and people who violate or deny people their 

human rights, to ensure that polices, practices and public opinion are changed. 

To ensure that these programs can be successfully implemented in a cohesive manner there is a need 

for a framework which contains the minimum elements of a human rights-based approach.  This 

framework should include a rights analysis, or power analysis, that has activities which include on-going 

analysis of power relations among rights holders, and duty bearers and an analysis of the exclusion and 

violence against women.  

The framework should include activities that ensure the agency of the poor and the excluded is central 

to all development efforts.  Rights holders must be able to organise and mobilise and to articulate their 

agenda and demand the change that they wish to see.  

Women’s rights must be a core component of the framework and there must be activities to ensure 

women are able to identify and contest different forms of subordination and exploitation which will 

reduce inequality and transform gender power relations.  

Moreover, a human rights-based framework must enable poor and excluded people to have the political 

space to connect with, challenge and claim their rights from duty bearers, particularly the State.  

Finally, it is critical that a framework is focused on ‘changing the rules’.  A human rights-based approach 

to poverty eradication and development is most successful when there is sustained social change at the 

local and national level which results from entrenching gains in laws, budgets and institutions at the 

local, national and international level. 

I’m not particularly hopeful that this review will be sufficiently progressive for the government to adopt a 

human rights framework as the core of the Australian international development assistance program.  I 

do hope I’m wrong, however, as the combination of bipartisan political support for doubling the budget 

for the aid program and a Foreign Minister, in Kevin Rudd, who is committed to the principles of social 

justice, present a unique opportunity for Australia to seize this opportunity to use a human rights based 

approach as its framework, establish itself a world leader in this field and. most importantly. enable the 

world’s poorest people to claim and enjoy their human rights. 

Archie Law is CEO of ActionAid Australia.  Prior to joining ActionAid, Archie worked for the United 

Nations Development Program and the UN Department of Peacekeeping Operations. 

 

News 

High Court of Australia Delivers Major Judgments on Fairness and the Rule of Law 

November 11th is an auspicious day in Australia.  On that day, we commemorate ‘Remembrance Day’ 

for those who fell in World War I fighting for their country.  Some also recall it as ‘Dismissal Day,’ 

marking one of the most turbulent political executions in Australian history.  But this year on that day the 
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High Court delivered three important decisions that reflected the fundamentals of fairness, natural 

justice and equality before the law.  So I am nominating 11 November as ‘Rule of Law’ day.  Here is 

why. 

The first case (Plaintiff M61/2010E v Commonwealth and Plaintiff M69/2010 v Commonwealth [2010] 

HCA 41) centered on the laws and policies that address the claims of asylum seekers arriving by boat.  

The Justices found that when the government is reviewing a refugee status assessment as part of an 

‘offshore processing regime’, it is an error of law to fail to treat provisions of the Migration Act 1958 (Cth) 

and the decisions of Australian courts as binding.  It held that two Sri Lankan (Tamil) citizens who 

arrived at Christmas Island claiming refugee status were also denied procedural fairness in the review of 

the assessment of their claims.  This came about because the Australian policy has been that when 

asylum seekers are processed as ‘offshore entry persons’ (ie arriving by boat), the government and non-

government assessors of the claim for refugee status make their decisions as a ‘non statutory’ exercise 

of executive power, without any obligation to accord procedural fairness, or observe Australian law. 

The seven High Court Justices joined in a rare unanimous judgment to find that these decision-making 

processes were flawed; the Minister for Immigration and Citizenship acts under the Migration Act and 

thus the administrative decisions made by and for his department must observe that Act, and also 

accord procedural fairness, natural justice and comply with the law.  Thus the Commonwealth law and 

policy which sought to exclude asylum seekers from accessing their legal rights was impugned.  The 

Migration Act itself, and the Minister’s power to exercise his discretion was upheld.  Nor was this a case 

directly on the legality of 'detention' itself; it really goes to the issue of claims 'processing'.  But it does 

show that it is no longer plausible for the executive to treat the claims of refugees arriving by sea to a 

lesser standard of legal process than those arriving any other way. 

The second major case handed down on the same day was the decision on South Australia’s anti-

organised crime laws enacted in 2008 in response to bikie gang violence.  In South Australia v Totani 

[2010] HCA 39, the High Court found (with Heydon J in dissent) that control orders made under the 

Serious and Organised Crime (Control) Act 2008 (SA) were invalid, due to a Kable (1997) style 

‘incompatibility’ with the Magistrates’ Court’s ‘institutional integrity’. 

The High Court found that s 14(1) of the Act obliged the Magistrates’ Court to impose serious restraints 

on a person’s liberty and freedom of association simply by reason of being a member of a ‘declared’ 

organisation, whether or not that person had committed (or was ever likely to commit) a criminal offence.  

Kable incompatibility arose as the impugned section enlisted the Court to carry out the decisions of the 

executive government, a function the majority found 'is repugnant to the institutional integrity of the 

Court' and which undermined the court’s 'reality and appearance of independence and impartiality'.  The 

decision is consistent with the other recent application of Kable incompatibility, such as International 

Finance Trust Co v NSW Crimes Commission (2009).  It is also consistent with some other recent cases 

that refer to Ch III of the Commonwealth Constitution as a source of limitation on government action, 

such as Kirk v Industrial Relations Commission [2010] HCA 1 and Lane v Morrison [2009] HCA 29.  

Other States with similar forms of legislation now must review specific provisions for conformity with the 

principles explained in Totani's case. 

A real sting in the tail for the Commonwealth government came with the less well known case of 

Commissioner of Taxation v Anstis [2010] HCA 40, which dealt with a commonly used provision of the 

Income Tax Assessment Act 1997 (Cth), s 8-1, on allowable deductions on assessable incomes.  Ms 

Anstis, a student on youth allowance (under ss 540-567F of the Social Security Act 1991 (Cth)), sought 

to deduct various education expenses such as her textbooks and stationery, student administration fees, 

supplies needed for her teaching rounds, and her non-university travel expenses; she argued these all 

were incurred in gaining her ‘assessable income’ for s 8-1 purposes.  The High Court agreed, and found 

against the Tax Commissioner, as the entitlement to youth allowance is dependent on the student 

undertaking full-time study.  The Tax Commissioner has until now always rejected claims for deductible 

education expenses against welfare income, although others regularly claim for such expenses.  Tax 

cases usually involve plaintiffs with deep pockets, and big tax liabilities at stake, but this one involved a 

student making a claim for some $920 worth of expenses.  Her solicitor father represented her before all 

the various decision-makers and courts, including the High Court. 

The case opens the way for thousands of students to claim back their self-education expenses, as all 

those studying while on Youth Allowance, ABSTUDY, and Austudy may be able to rely on this authority 
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if they are earning enough part-time income to generate a tax liability.  Other welfare recipients may also 

be able to make similar claims for deductions, if they are required to undertake certain tasks to remain 

entitled to allowances.  Treasury and the Tax Office are now considering the implications, and whether 

revenue foregone will be displaced to other taxpayers. 

The Rule of Law asserts that no-one has immunity from the law, not even the government.  On 

November 11 the High Court reminded the executive governments of the states and Commonwealth 

that everyone is equal before the law, no one can be punished other than for a breach of law proved in 

court, and arbitrariness in the law should be avoided.  Long may we observe 'Rule of Law' day. 

Melissa Castan is Deputy Director of the Castan Centre for Human Rights Law, Law Faculty, Monash 

University.  This is based upon a Brief forthcoming in the Alternative Law Journal, available at 

www.altlj.org.  An earlier version appeared at http://castancentre.wordpress.com/author/melissacastan/. 

 

Progress towards Constitutional Recognition of Aboriginal and Torres Strait Islander 

Peoples: Government to Appoint Expert Panel 

On 8 November 2010, Prime Minister Julia Gillard announced plans to establish an expert panel to 

advise the Government on recognition of Aboriginal and Torres Strait Islander peoples in the Australian 

Constitution.  The expert panel, which will be made up of Aboriginal and non-Aboriginal people, 

community leaders, constitutional experts and members of parliament, will lead broad consultations 

throughout 2011 on the possible options for constitutional change and the level of community support for 

each option.  The expert panel is due to report to Government by December 2011.   

One of the key questions in the debate about Constitutional reform will be whether possible recognition 

of Aboriginal people should be included in the Preamble, or whether it should be extended to include 

some kind of substantive reform, such as the repeal of the ‘race power’ or the inclusion of a 

comprehensive equality guarantee.   

Details of the Government announcement are at 

www.fahcsia.gov.au/sa/indigenous/progserv/engagement/Pages/constitutional_recognition.aspx. 

Ben Schokman is Director of International Human Rights Advocacy with the Human Rights Law 

Resource Centre and a Senior Associate with DLA Phillips Fox 

 

Australian Government, Human Rights Commission and NGOs Prepare for Universal 

Periodic Review in January 2011 

Both the Australian Government and non-government organisations are preparing for Australia’s 

participation in the UN Human Rights Council’s Universal Periodic Review process on 27 January 2011.   

The UPR is a process undertaken by the Human Rights Council to review the human rights records of 

all 192 Member States of the UN once every four years.  The review is based on information provided 

by governments, national human rights commissions, NGOs and UN human rights bodies.   

Australia lodged its National Report on 4 November.  Announcing the lodgement, the Attorney-General, 

Robert McClelland MP, said the National Report ‘provides an overview of the promotion and protection 

of human rights in Australia, achievements and challenges, and key national priorities.’  According to the 

Attorney-General, ‘The Australian Government is committed to engaging with the international 

community to promote and protect human rights at home, in our region and in the rest of the world.  As a 

public and interactive peer review of all UN Member States, the Universal Periodic Review will ensure 

greater transparency and accountability regarding human rights issues.’   

A major coalition of Australian NGOs has also lodged a report and information booklet on human rights 

in Australia to inform the review.  Additionally, on 16 November, NGOs, together with the Australian 

Human Rights Commission, briefed a meeting of foreign diplomats in Canberra in advance of the UPR.  

According to Ben Schokman of the Human Rights Law Resource Centre, ‘foreign diplomats heard from 

advocates about a range of human rights issues in Australia, including the significant disadvantage and 

discrimination experienced by many Aboriginal and Torres Strait Islander peoples, mandatory 

immigration detention, and the continuing inequalities faced by many groups, including people with 

disability, recently arrived migrants, and gay and lesbian communities’.  Mr Schokman said that the 

purpose of the NGO briefing was to ensure that ‘countries from all around the world have the information 
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that they need to properly assess what is actually happening in Australia.’  He said that ‘in addition to 

briefing foreign diplomats on human rights gaps and issues in Australia, we also discussed concrete 

proposals for reform to improve Australia’s human rights performance.’   

Therese Sands from People with Disability Australia also attended and addressed the briefing, saying 

‘Australia has placed human rights at the front and centre of its bid for a seat on the UN Security 

Council, so it is imperative that Australia takes a constructive and positive approach to scrutiny of our 

human rights record from the international community.  Australia should use the review as an 

opportunity to make commitments, and take action, to strengthen the legal and institutional protection of 

human rights and to enhance the realisation of human rights on the ground.’ 

Further information about the UPR, including a copy of the Australian Government’s report and the NGO 

Coalition’s report and fact sheets, is available at www.hrlrc.org.au/content/topics/international-human-

rights-mechanisms/universal-periodic-review-of-australia-in-january-2011/.  

Ben Schokman is Director of International Human Rights Advocacy with the Human Rights Law 

Resource Centre and a Senior Associate with DLA Phillips Fox 

 

UN Releases Draft Guiding Principles on Business and Human Rights for Consultation 

On 22 November, the UN Special Representative on Business and Human Rights, Professor John 

Ruggie, released a set of draft ‘Guiding Principles’ for the implementation of the UN ‘Protect, Respect 

and Remedy’ Framework for consultation.   

The draft Guiding Principles seek to elaborate and clarify for companies, states and other stakeholders 

how they can operationalise the UN ‘Protect, Respect and Remedy’ Framework, by taking practical 

steps to address business impacts on the human rights of individuals.   

The draft Guiding Principles are open for comment until 31 January, following which they will be 

finalized and presented to the UN Human Rights Council for adoption in June 2011.   

Further information on the Guiding Principles and consultation are at www.srsgconsultation.org.   

Vanessa Zimmerman is Legal Advisor to the UN Special Representative on Business and Human 

Rights 

 

Australian Human Rights Agencies Call for Action on Implementation of 

Recommendations of UN Committee on Racial Discrimination 

Australian human rights agencies have called for the full and prompt implementation of the recent UN 

CERD report on racial discrimination in Australia.  

At the annual meeting of the Australia and New Zealand Race Relations Roundtable, state and federal 

human rights commissioners welcomed the report and specifically called for action on the Declaration 

on the Rights of Indigenous Peoples, the protection of Indigenous languages, the provision of interpreter 

services and the development of a national anti-racism strategy. 

Commissioners agreed that the Declaration is an important foundational document for human rights in 

Australia and New Zealand and called on their respective governments to identify the practical actions 

they will take to implement and apply it.  They emphasised the critical importance of language as a 

human right and its impact on the enjoyment of all other rights including access to justice, education and 

health services.  They agreed to cooperate in promoting the protection of endangered Indigenous 

languages in Australia, New Zealand and the Pacific.   

Commissioners specifically supported the call by the UN CERD Committee and the Australian 

Multicultural Advisory Council for a national anti-racism strategy to counter the harmful economic, social 

and cultural effects of racial discrimination.  They said it would require political leadership at the highest 

level and should involve communities at all stages of development.  Matters to be considered included 

reviewing and strengthening existing legislation, Constitutional reform, the systematic collection of data 

on racial discrimination, a focus on racism in the development of the national curriculum and school 

environments, the promotion of cultural and linguistic diversity, raising public awareness of the historical 

legacy of colonialism and racism in Australia and its effect on Indigenous peoples, structural 

discrimination, the role of the media, including the internet, and a public awareness campaign to 
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positively influence community behaviours as has been done with other socially harmful activities such 

as smoking, family violence and drink driving. 

The Commissioner’s Communiqué is at 

www.humanrights.gov.au/about/media/media_releases/2010/112_10_communique.html.   

Australian Human Rights Commission 

 

National Human Rights Framework Developments 

Senate Committee Considers Human Rights (Parliamentary Scrutiny) Bill 

The Senate Legal and Constitutional Committee is currently considering the Human Rights 

(Parliamentary Scrutiny) Bill 2010.  The Bill establishes a Joint Parliamentary Committee on Human 

Rights and a requirement that each new Bill introduced to parliament be accompanied by a Statement of 

Compatibility.   

On 4 November 2010, the Senate Committee held the first of two public hearings on the Bill.  Witnesses 

including the Law Council of Australia, the Castan Centre for Human Rights Law and Liberty Victoria, 

expressed their support for the Bill as a modest but welcome contribution to the legislative and 

institutional protection of human rights in Australia.   

In the course of evidence it became apparent, however, that the Coalition may not support critical 

aspects of the Bill.  In particular, Coalition Senators, including Shadow Attorney-General George 

Brandis SC, expressed the view that human rights are ‘contestable’ and should not be defined by 

reference to international human rights treaties, that the process of pre-legislative scrutiny through the 

development of Statements of Compatibility would be ‘self-serving’ and unnecessary, and that the Bill 

may have an adverse impact on ‘federal-state relations’ and ‘majoritarian parliamentary democracy’.   

The Human Rights Law Resource Centre has been invited to appear and give evidence on the Bill to the 

Senate Committee in Canberra on 25 November.  The Centre will support the expeditious passage of 

the Bill and encourage the Committee to recommend the expanded powers and functions for the Joint 

Parliamentary Committee set out in our submission.   

The transcript of the Committee’s 4 November hearing is at 

www.aph.gov.au/senate/committee/legcon_ctte/human_rights_bills_43/hearings/index.htm.   

Phil Lynch is Executive Director of the Human Rights Law Resource Centre 

 

Australian Government Rejects Human Rights Act then Calls on Pacific Island States 

to Ensure ‘Full Legal Protection of Human Rights’… 

Less than a year after rejecting a key recommendation of the National Human Rights Consultation that 

Australia enact a Human Rights Act, the Australian Government has called on Pacific Island states to 

ensure comprehensive legal protection of human rights in their domestic law. 

Speaking at the UN Human Rights Council Universal Periodic Review, Australia recommended that: 

• the Federated States of Micronesia ‘ensure full human rights legal protection throughout 

Micronesia’; and 

• the Marshall Islands ‘ensure human rights are afforded full legal protection in the Republic of the 

Marshall Islands’.   

While it is pleasing that Australia is playing an active and constructive role in the Universal Periodic 

Review process, it should be recalled that Australia’s capacity and ability to promote human rights 

abroad is inextricably linked with our domestic human rights situation.  The strengthening of domestic 

human rights protections, including through a Human Rights Act, would complement and add coherence 

to Australia’s foreign human rights policy and avoid accusations of hypocrisy.  As the US Secretary of 

State, Hillary Clinton, recently stated, ‘by holding ourselves accountable, we reinforce our moral 

authority to demand that all governments adhere to obligations under international law.’   

Australia’s statements to the UN Human Rights Council are at 

www.geneva.mission.gov.au/gene/statements.html.   

Phil Lynch is Executive Director of the Human Rights Law Resource Centre 
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State Charter of Rights Developments 

ACT Human Rights Dialogue ‘Matures’ with First Declaration of Incompatibility 

The ACT has taken a further step in its development as a human rights jurisdiction, with the first 

declaration of incompatibility under the Human Rights Act 2004 (ACT) issued on 19 November 2010.  In 

the Matter of an Application for Bail by Isa Islam [2010] ACTSC 147, Justice Hilary Penfold found a 

provision of the Bail Act 1992 (ACT) was inconsistent with the Human Rights Act. 

‘The Human Rights Act creates a dialogue model, under which the Legislative Assembly has the final 

say on laws in the ACT,’ said Dr Helen Watchirs, ACT Human Rights and Discrimination Commissioner.  

The Supreme Court decision does not automatically repeal the law, but rather alerts the Assembly to a 

human rights problem.  A provision of the Bail Act which requires those accused of certain serious 

offences to show ‘exceptional circumstances’ to even have a grant of bail considered, could not be 

interpreted consistently with the human right to liberty. 

‘This human rights dialogue created by the Act increases transparency by requiring all arms of 

Government to identify and debate human rights issues.  Contrary to frequent assertions, it does not put 

power in the hands of ‘unelected judges’ but rather provides that the elected members of the Legislative 

Assembly have the final say on the laws of the Territory,’ said Dr Watchirs. 

The Commission made a written submission to the ACT Supreme Court in Islam, raising concerns that 

‘exceptional circumstances’ requirements in the Bail Act may not be consistent with the Human Rights 

Act.  Under s 9C of the Bail Act, a court cannot consider granting bail to a person charged with murder 

or serious drug offences (including related ancillary offences such as attempted murder) unless satisfied 

that special or exceptional circumstances exist.  Under s 18(5) of the Human Rights Act, anyone 

awaiting trial must not be detained in custody as a general rule.   

Under s 33 of the Human Rights Act, the Attorney-General must present a copy of the declaration to the 

Legislative Assembly within 6 sitting days and must prepare a written response within 6 months after its 

presentation.  The Legislative Assembly could ultimately decide to retain the law in its current form, but 

would need to justify the presumption against bail for these particular offences.  

‘I look forward to the public and parliamentary debate that should follow on from this decision, allowing 

the opportunity for the community to discuss the extent and form human rights protections should take in 

the ACT,’ Dr Watchirs said.  

The human rights dialogue model is based on the United Kingdom’s Human Rights Act 1998 and is 

reflected in the Victorian Charter of Rights and Responsibilities 2006.  

The first declaration of incompatibility under the Victorian Charter was handed down earlier this year, in 

R v Momcilovic, and the ACT decision in the Islam matter follows its methodology.  The Victorian Court 

of Appeal’s decision in R v Momcilovic is subject to a High Court appeal.  

The decision is at http://www.courts.act.gov.au/supreme/judgments/islam.htm.   

ACT Human Rights Commission 

 

Tasmanian Government Extends Deadline for Submissions on a Charter of Rights 

On 20 October 2010, the Tasmanian Government released a ‘Directions Paper’ proposing a Charter of 

Human Rights and Responsibilities for Tasmania.   

The Government is seeking submissions in response to the paper and has recently announced an 

extension of the deadline for submissions to 14 January 2010.  

Further details at www.justice.tas.gov.au/corporateinfo/projects/human_rights_charter.   

The HRLRC position on a Charter of Rights for Tasmania is discussed in ‘HRLRC Policy Work’ below. 

Emily Howie is Director of Advocacy and Strategic Litigation with the Human Rights Law Resource 

 

The Victorian Charter – Working for Victorians 

The Victorian Government has recently published three brochures containing real life case studies 

which demonstrate the ‘concrete and practical ways’ in which the Charter works to promote and protect 

human rights and ‘improve the lives of Victorians’.   



Human Rights Law Resource Centre Bulletin 
 

8 

The brochures are at 

www.justice.vic.gov.au/wps/wcm/connect/justlib/doj+internet/home/your+rights/human+rights/justice+-

+the+charter+working+for+victorians+%28pdf%29.   

 

News Case Studies on the Role of a Charter of Rights in Promoting Dignity and 

Addressing Disadvantage 

The Human Rights Law Resource Centre continues to collect and publish case studies which 

demonstrate the ways in which a Charter of Rights or Human Rights Act can improve transparency and 

accountability in government, promote dignity and address disadvantage.   

There are now over 40 case studies from Victoria, the ACT and the UK at 

www.hrlrc.org.au/content/topics/national-human-rights-consultation/case-studies/.   

Below is a recent real life case study from Victoria.   
 

Improving Access to Services and Support for People with Intellectual Disability 

As a result of a review conducted by the Department of Human Services Disability Area Services 

management, regarding use of vehicles for the region, it was determined that one of the vehicles used 

by a community residential unit in which 7 people with severe intellectual disabilities were residing, 

would be relocated to another part of the region.  The effect of this decision was that the residents would 

only have access to one vehicle which had to be shared with another CRU.  This meant that every 

second week, there was no access to a vehicle. 

A family member of one of the residents pointed out that this would have a serious effect on his sister’s 

ability to access her regular work, and her quality of life.  It would also limit her ability to participate in 

health and recreational programs.  In addition, her ability to maintain her social and family connections 

would be extremely curtailed, as she was only able to have access to a vehicle every second week, and 

this often did not coincide with her scheduled appointments.  She would also have difficulty attending 

her regular medical appointments. 

The family member pointed out that the decision may be unlawful under the Victorian Charter of Human 

Rights and Responsibilities, as it appeared that there had been no proper consideration of the residents’ 

human rights as protected by the Charter in making the decision regarding the reallocation of vehicles.  

The relevant human rights included freedom of movement, protection of families, and the right to life. 

Following the advocacy of the family member, within 14 days the Department arranged for an alternative 

vehicle to be available to the CRU, so that all residents continued to have full access to a vehicle which 

enabled their transport needs to be met. 

Relevant Human Rights: The right to protection of families, freedom of movement, and the right to life.  

 

Electoral Amendment (Electoral Participation) Bill 2010 

The Electoral Amendment (Electoral Participation) Bill 2010 (Vic) amends the Electoral Act 2002 (Vic) to 

remove barriers to enrolment and voting at Victorian elections.  In particular, it will: 

• provide for the automatic enrolment of electors by the VEC (s 23A of the Act) on the basis of 

information obtained under currently-existing powers (in s 26(4)); 

• provide for provisional voting by electors who are not enrolled but sign a declaration that they are 

eligible to be enrolled (s 108); 

• abolish the three-month rule, which previously had the effect that if an elector had been absent from 

their listed address for three months they couldn’t vote (clause 11 of the Bill); 

• allow postal votes to be validly posted on the Sunday after the election if the declaration was 

witnessed before the election (s 106(3)(aa)); and 

• extend the availability of electronic voting (previously available to people with visual impairments) to 

people with motor impairments or insufficient literary skills (s 110D). 

In addition, the Bill makes some changes relating to ballot papers and political communications.  It will: 

• require registered how to vote cards to be made available on the VEC website (s 82); 
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• allow letters and cards which do not contain a representation of a ballot paper to be distributed 

provided they include the name and address of the sender (rather than requiring the name and 

address of the authorising person and the printer under s 83); and 

• impose stricter requirements relating to statements to the VEC by candidates requesting a Group 

Voting ticket for a Council election. 

The changes to the electoral system generally promote human rights 

The Statement of compatibility tendered by the Treasurer argues that the introduction of automatic 

enrolment, the abolition of the three month rule, and the extension of the availability of electronic voting 

give greater effect to the right to participation in public life and the right to vote recognised in s 18 of the 

Charter of Human Rights and Responsibilities Act 2006 (Vic) and that any limitations it imposes are 

reasonable.  

The existing electoral laws contain a number of elements which engage human rights - including the 

compulsory nature of voting and the minimum age requirement.  This bill does not alter these features of 

the laws but modifies the way they are implemented.  The SOC contains a discussion of the 

reasonableness of the age limitation on the right to vote in light of s 8 of the Charter (recognition and 

equality before the law), while noting that the Bill does not itself impose this restriction. 

Automatic enrolment probably facilitates participation in public life 

The automatic enrolment of voters may intrude on the right to privacy (s 13 of the Charter).  The 

provisions rely on information-sharing arrangements which are already in place between the VEC and 

other agencies. 

It should also be noted that under s 23A the VEC must provide a notice to a person who will be 

automatically enrolled and the person can object within 14 days and provide reasons why they are not 

eligible to be enrolled, or correct any details in the notice.  This provides some protection of the 

accuracy of personal information acquired from another government agency. 

It is difficult to argue that the automatic enrolment procedure is more intrusive than the underlying fact 

that enrolment is compulsory.  In fact, the automatic enrolment mechanism provides an alternative to 

imposing penalties on a person who fails to enrol when they are eligible (s 23).  This would seem to 

reduce the imposition caused by compulsory voting. 

Undoubtedly, automatic enrolment procedures will be more likely to capture engaged, mainstream 

electors than more marginalised members of society.  For example, the Second Reading Speech for the 

Bill indicates that the first source of information for automatic enrolments will be enrolment records of the 

Victorian Curriculum and Assessment Authority.  This means that students who have dropped out of 

school will be less likely to be automatically enrolled. 

However, there is no particular reason to think that the situation of people missing out on automatic 

enrolment will be any worse than any existing degree of inequality between different groups of eligible 

electors.  In fact there may well be an improvement in the ability of people who are less politically 

engaged to participate in the electoral process, particularly as a result of the new provisions for enrolling 

on election day. 

The integrity of the roll and the electoral process 

It should be noted that some of the provisions of the Bill relax controls on the electoral process (for 

example, the various provisions which make it easier for people to enrol, and the rules about postal 

voting and identification of political communications).  Potentially, these changes could diminish the 

integrity of the electoral process, which would have an indirect effect on human rights.  However, the 

changes appear to be incremental and unlikely to pose a substantial risk.  The SOC and the Second 

Reading Speech argue that the amendments reflect changes in technology and the way people engage 

with the government agencies. 

The SOC argues that the information required by the standard form for enrolments on election day 

(which engages the right to privacy in s 13 of the Charter) is necessary for the efficient administration of 

the roll and to guard against fraud. 

The Second Reading Speech notes that ‘[t]he Bill comes at a time of great interest in electoral reform 

across Australia’.  The amendments in the Bill would appear to be consistent with the direction taken by 

the recent High Court decision in Rowe v Electoral Commissioner (judgment not yet published), which 
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upheld on some level the connection between the way the electoral system is administered and the right 

to vote and participate in the political process. 

Alex Bowen, Solicitor, Mallesons Stephen Jaques Human Rights Law Group 

 

State Charter Case Notes 

Is a Presumption Against Bail Consistent with Human Rights?  ACT Supreme Court 

Rules on Human Rights and the Interpretation of Legislation 

In the Matter of an Application for Bail by Isa Islam [2010] ACTSC 147 (19 November 2010) 

The ACT Supreme Court has declared that a provision of the ACT Bail Act 1992 is inconsistent with the 

right to liberty under s 18 of the ACT Human Rights Act 2004 (‘HR Act’).  Section 9C of Bail Act requires 

those accused of murder, certain drug offences and ancillary offences, to show ‘exceptional 

circumstances’ before having a normal assessment for bail undertaken.  This was found to be 

inconsistent with the requirement in s 18 of the HR Act that a person awaiting trial not be detained in 

custody as a ‘general rule’.  

Consistent with the dialogue model of the ACT HR Act, the law declared incompatible continues to 

operate in its original form, and power rests in the Legislative Assembly alone to amend it.  
 

Facts 

The applicant, Mr Islam, was arrested and charged with a range of offences including attempted murder.  

Mr Islam applied for bail on 21 May 2010.  On 13 August 2010, Penfold J refused his application, and on 

19 November issued her written decision.  The key issues in Her Honour’s decision were: 

• Did exceptional circumstances exist demonstrating that Mr Islam’s application for bail should be 

considered under the normal bail tests?  

• In determining this question, the Court had to consider the appropriate method of interpreting ACT 

legislation in accordance with ss 30 and 28 of the HR Act. 

• If s 9C could not be interpreted consistently with the HR Act, should the Court issue a declaration of 

incompatibility? 
 

Interventions 

Where in a proceeding in the ACT Supreme Court a question arises involving the application of the HR 

Act, notice of the proceeding must be given to the Attorney-General and the Human Rights 

Commissioner.   

The Attorney-General has a right to intervene in such matters and he did so.  The Human Rights 

Commissioner must seek leave to intervene.  The Commissioner did not seek leave and instead made 

amicus curiae submissions.  The Commissioner’s submissions focused on the methodology that could 

be adopted by the Court in applying s 30 of the HR Act, and noted some of the human rights issues 

relevant to presumptions against bail.  
 

Decision 

Did exceptional circumstances exist?  

Under s 9C of the ACT Bail Act, those charged with murder or certain serious drug offences must show 

‘special or exceptional circumstances’ to have the usual considerations for bail under s 22 applied.  

Whilst not making substantive submissions on the issue, Mr Islam tentatively raised the issue of delay in 

his trial.  Counsel for Mr Islam instead focussed his arguments on ‘re-interpretation’ of s 9C based the 

HR Act.   
 

What is the appropriate method of applying the HR Act to ACT laws? 

Section 30 of the HR Act requires legislation to be interpreted in a way that is compatible with human 

rights, so far as that interpretation is consistent with its purpose. 

Her Honour noted that s 28 of the ACT HR Act was relevant to the question of interpretation.  That 

section states that limits may be placed on human rights, but only where such limits are ‘demonstrably 
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justified in a free and democratic society’.  Consideration of whether a limit on human rights is justified 

involves assessing the purpose of the limitation, the relationship between the limitation and its purpose, 

and whether there is any less restrictive means reasonably available to achieve the limitation’s purpose.   

International and Comparative Law 

The Applicant sought to rely on the decision of the House of Lords in Ghaidan v Godin-Mendoza [2004] 

AC 557, which found that the UK equivalent of s 30 could be used to broaden the meaning of legislative 

provisions to ensure they are consistent with human rights, even where there is no ambiguity in their 

meaning.  The House of Lords noted that this would lead to ‘far-reaching’ impacts including ‘reading in’ 

many undrafted words. 

Human Rights vs General Interpretation 

In applying, and at times critiquing, elements of the Explanatory Statement to the ACT 

Human Rights Bill 2003, Her Honour found that the intention of the original s 30 was not to displace the 

legislative purpose test of interpretation found in s 139 of the Legislation Act.  Instead, it required that a 

human rights interpretation be subject to the obvious purpose of the legislation.  

However, amendments to s 30 in 2008 removed the requirement that s 30 be applied subject to any 

other legislation.  The amendments included what Her Honour described as a ‘non-committal’ note to 

s 139 of the Legislation Act that s 30 of the HR Act was also ‘relevant to interpreting territory laws’.  This 

created ambiguity about how the two provisions should interact. 

The Applicant argued that the Explanatory Statement to the 2008 amendments made explicit reference 

to Ghaidan, and therefore reflected the Legislative Assembly’s intention that it be the applicable 

authority in relation to the HR Act.  

R v Fearnside 

It was assumed by many prior to this case that the methodology adopted by Besanko J in the ACT Court 

of Appeal case R v Fearnside [2009] ACTCA 3 was the applicable authority for the application of s 30 to 

ACT law.  Justice Besanko did not explicitly endorse Ghaidan in Fearnside, however he did suggest 

s 30 would allow a court to interpret a law compatibly with human rights and consistent with its purpose, 

even if that interpretation would ‘not necessarily best achieve the purpose of that provision’.  Justice 

Besanko appeared to endorse a three-step approach proposed by counsel for the Attorney-General in 

that case: 

(a) Does the legislative provision in question ‘enliven’ a human right? 

(b) If yes to (a), does the provision contain a limitation which is reasonable within s 28 of the Human 

Rights Act? 

(c) If no to (b), how should the provision be interpreted in accordance with s 30 of the Human Rights 

Act? 

The three-step process used in Fearnside has been applied or referred to positively in a number of 

subsequent ACT cases, including the Supreme Court case of Hakimi v Legal Aid Commission (ACT) 

[2009] ACTSC 48 and the ACT Civil and Administrative Tribunal case of Thomson v ACTPLA [2009] 

ACAT 38. 

A new test for the ACT 

Earlier this year, the Victorian Court of Appeal issued the first declaration of incompatibility under human 

rights legislation in Australia in R v Momcilovic [2010] VSCA 50.  The Court in Momcilovic also declined 

to adopt Ghaidan but applied a more narrow approach than that in Fearnside.  The Court favoured 

applying  the interpretative provision (s 32(1) of the Victorian Charter) prior to applying the limitation 

provision (s 7(2)).   

Justice Penfold clarified that the comments of Besanko J in Fearnside were obiter and therefore not 

binding.  Her Honour was swayed by the reasoning of the Victorian Court of Appeal in Momcilovic, 

particularly their characterisation of human rights interpretative provisions as having the same status as 

other applicable common law and statutory rules.  Her Honour also suggested that the Momcilovic test 

retained the primacy of the legislature to legislate, even if at times incompatibility with human rights.  Her 

Honour saw particular desirability in avoiding a justification inquiry under s 28, if by applying s 30 first, 

an interpretation both human rights-compatible and consistent with legislative purpose could be found.   

Her Honour also responded to assertions from the Attorney-General that international law was not 

consistent with Momcilovic by identifying that there was support for that approach in the Canadian case 
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of R v Oakes [1986] 1 SCR 103, the UK case of Poplar Housing and Regeneration Community 

Association Ltd v Donoghue [2002] GB 48 and the Hong Kong case of HKSAR v Lam Kwong Wai [2006] 

HKCFA 84.   

She therefore broadly adopted the Momcilovic methodology.  However, Her Honour also found the 

construction of the relevant ACT provisions meant this methodology required further ‘gloss’ for the ACT 

context: 

Step 1: Identify all meanings of the provision that are available under ordinary principles of statutory 

interpretation and consistent with legislative purpose (the available meanings), including 

meanings generated by applying s 30 of the Human Rights Act but also meanings that would be 

available apart from s 30. 

Step 2: Set aside for the time being any available meaning that is not human rights-compatible under 

s 30. 

Step 3: Examine the remaining available meanings (that is, those that are human rights-compatible). 

Step 3A: If there are one or more available meanings that are human rights-compatible, then that 

meaning, or the one of those meanings required by s 139 of the Legislation Act to be preferred, 

is adopted. 

Step 3B: If there are no available meanings left (that is, there were no available meanings that 

were also human rights-compatible), re-instate the non-compatible available meanings set aside 

at Step 2.   

Step 4: Undertake an inquiry under s 28 of the Human Rights Act into whether any of those re-instated 

available meanings can be justified. 

Step 4A: If only one meaning can be justified, it is adopted. 

Step 4B: If two or more available meanings can be justified, then a choice must be made 

between them; in the ACT that choice would seem to be directed by s 139 in favour of the 

available meaning that best achieves the legislative purpose.  In the absence of such a provision 

the choice would be less constrained and might, for instance, include a consideration of which 

meaning had the least impact on relevant human rights. 

Step 4C:If none of the available meanings can be justified, then the available meaning or one of 

the multiple available meanings (in the ACT chosen as required by s 139) is adopted, and a 

declaration of incompatibility may be considered.’ 

 

Was the Bail Act consistent with the HR Act? 

Her Honour then proceeded to apply this test to s 9C of the Bail Act.  Her Honour found s 9C could be 

interpreted in two possible ways, based on general rules of statutory interpretation.  In applying s 18(5) 

of the HR Act to the two meanings, Her Honour found that as s 9C applied a general rule implementing 

a presumption against bail, it was not compatible with the requirement in s 18(5) that no one be detained 

in custody as a general rule. 

In applying s 28 of the HR Act, she found that the limits of s 9C of the Bail Act were not proportional to 

the importance of its purpose. 

Therefore, Her Honour found that neither of the available meanings of s 9C could be justified under 

s 28.  She found that the preferred meaning was the one which best achieved the apparent legislative 

purpose.  This was that s 9C sought to apply a threshold barrier to consideration of a bail application, 

being that the court must be satisfied of special or exceptional circumstances before considering a grant 

of bail.  
 

Were there exceptional circumstances?  

Her Honour was not able to find a special or exceptional circumstances affecting Mr Islam and she 

denied bail.  
 

Declaration of Incompatibility 

Having found that s 9C of the Bail Act could be not be interpreted consistently with the HR Act, Her 

Honour proceeded to issue a declaration of incompatibility under s 32 of that Act.  Pursuant to the HR 

Act, the legislation continues to operate in a manner consistent with its original purpose.  

Under s 33 of the HR Act, the Attorney-General must present a copy of the declaration to the Legislative 

Assembly within 6 sitting days and must prepare a written response within 6 months after its 
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presentation.  There is no requirement for the Legislative Assembly to amend the law, and it can remain 

in its original form.  
 

Comments 

Declarations of incompatibility have been described as ‘booby-prizes’, as parties can successfully argue 

human rights principles yet the law remain unchanged.  In the cases of both Islam and Momcilovic more 

time in prison was the outcome for both individuals.   

The ACT Legislative Assembly next sits in December.  The ACT Government has not yet commented 

on whether it believes s 9C should remain in its current form.  

Mr Islam is unlikely to appeal in the immediate future, as his trial began on 22 November 2010.  

One clear benefit of this decision is that the two Australian human rights jurisdictions – the ACT and 

Victoria – now have generally consistent jurisprudence on the application of the operational provisions of 

their human rights laws.  However, the potential for human rights legislation to be used to ‘read in’ 

human rights to existing laws has diminished significantly, particularly when compared to the high 

watermark in the United Kingdom.  Both Australian jurisdictions have decades of legislation that pre-

dates human rights legislation.  Therefore, without the ability for courts to re-interpret such laws broadly, 

more declarations are likely in the coming years.  

The decision is at www.courts.act.gov.au/supreme/judgments/islam.htm.   

Sean Costello is Human Rights & Discrimination Legal Policy Adviser with the ACT Human Rights 

Commission 

 

The Use of the Victorian Charter in Criminal Interlocutory Proceedings 

Wells v The Queen (No 2) [2010] VSCA 294 (4 November 2010) 

The Court of Appeal dismissed this interlocutory criminal appeal.  The applicant in part sought a 

permanent stay of a criminal trial on the basis that the Charter rights relating to criminal proceedings 

(ss 24 and 25) were breached.  In dismissing the appeal, the Court of Appeal commented that it would 

rarely entertain Charter arguments in interlocutory appeals, due to their complexity and the prospect of 

causing delays in criminal trials.  
 

Facts 

The applicant was charged with one count of culpable driving, following a collision on the Hume 

Highway in 2007.  The prosecution case alleges that the applicant drove his car either negligently, or 

while under the influence of cannabis to such an extent as to be incapable of having proper control of 

the vehicle. 

The applicant had unsuccessfully sought pre-trial rulings by the trial judge that certain expert evidence 

relating to his epilepsy and to the effect of cannabis on motor function was inadmissible.  He also sought 

a permanent stay of the trial because of disadvantage caused by the destruction of certain evidence, 

specifically his vehicle and certain blood samples.  

The applicant sought leave to appeal against rulings from the trial judge pursuant to the new Criminal 

Procedure Act and, having failed to get leave, sought review of that decision in the Court of Appeal.  

This proceeding was the second application brought by the applicant in relation to pre-trial rulings in this 

case. 

In the earlier interlocutory application, the Court had rejected arguments relating to the stay similar to 

those advanced in this application.  However, on this occasion the applicant sought to buttress his 

argument by referring to the rights in criminal hearings provided in ss 24 and 25 of the Charter, arguing 

that these rights provide greater protection than the common law principles applicable to a stay 

application.  However, as the judgment notes, the Charter argument was not supported by authority or 

reasons.  
 

Decision 

The Court refused the application.  They held that the relevant evidence was admissible, and that there 

was no justification for granting a permanent stay of the trial.  The Court further held that, unless it is 
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perfectly plain that a fair trial cannot be had, the assessment whether there was a fair trial is best 

undertaken by reference to the trial as a whole, after the trial, not in an interlocutory appeal.   

The Court remarked that the Court should generally not be expected to entertain arguments involving 

the application of the Charter on interlocutory criminal appeals.  They gave two reasons for this:  

• Charter arguments will ‘usually involve complex questions’ including substantial research of 

international cases and lengthy consideration 

• Charter issues require the notification and possible involvement of the Attorney-General and other 

entities causing further delay.  

The Court was concerned that the fragmentation of trials should be avoided unless there is a compelling 

reason to the contrary.  
 

Analysis 

If followed, this decision will limit the use of the Charter in interlocutory criminal appeals.  

In this case, it appears that the Court was concerned about the use of interlocutory applications to delay 

the trial.  The Charter point was not elaborated, and on the whole repeated arguments already rejected 

by the Court in the earlier application.  

It is understandable that the Court was concerned to avoid the fragmentation of criminal trials, and to 

leave complex or lengthy points about the fairness of a trial as a whole for criminal appeals after trial.  It 

is, however, disappointing that the Court appeared to limit the use of any Charter arguments in 

interlocutory criminal appeals.  

As a matter of Victorian law, the Charter is to be used as an interpretive aid in the interpretation of all 

statutory provisions, and in regulating all relevant conduct by public authorities.  It should be part of 

everyday decision-making, and not limited to particular cases.  Not all Charter arguments need to be 

lengthy or refer to extensive international jurisprudence.  The remarks on the Charter in this judgment 

perhaps reflect the fact that judges are still finding the Charter foreign and complicated.   

The remarks also reflect the need for Charter advocates to find a balance in making what are, after all, 

still novel submissions.  Clearly, there is a need to clearly articulate Charter arguments and to refer to 

the more developed international human rights jurisprudence from other jurisdictions.  There is, 

however, a danger in every Charter case turning into a lengthy and complex case and becoming 

disconnected in the minds of judges from the ordinary business of the courts.  

The decision is at www.austlii.edu.au/au/cases/vic/VSCA/2010/294.html.  

Hugh Mannreitz is a Melbourne-based lawyer.  

 

When will Eviction from Social Housing Breach Human Rights? 

Canberra Fathers and Children Services Inc v Michael Watson [2010] ACAT 74 (29 October 2010) 

The ACT Civil and Administrative Tribunal has found that an eviction from social housing that would 

result in homelessness is a breach of the right to be free from unlawful or arbitrary interference with the 

home. 
 

Facts 

Canberra Fathers & Children Services Inc (‘CANFaCS’) provides crisis accommodation and support for 

fathers and their children.  CANFaCS provided crisis accommodation to Mr Watson and his three sons 

(then aged 13, 15 and 17) under an occupancy agreement in June 2007.   

Since being provided with this accommodation, Mr Watson had attempted to find alternate 

accommodation, but he was unable to obtain private rental accommodation due to his family situation 

and income level.  If he was evicted from the premises he and his family would again be homeless.  Mr 

Watson was employed full time and his sons were receiving Centrelink benefits.  Mr Watson had, with 

the assistance of CANFaCS, applied for public housing and had been assessed as eligible in mid 2007, 

but by late 2008 he was no longer eligible for early allocation of housing because the household income 

was above the threshold.  As a result, Mr Watson was on the standard waiting list, and would not 

receive an offer of housing for a year or more.  Largely because of this, Mr Watson remained in 



Human Rights Law Resource Centre Bulletin 
 

15 

occupation of the premises and, in November 2009 CANFaCS wrote to Mr Watson requiring him to 

vacate the premises. This letter noted that: 

• the premises are now needed for families experiencing housing difficulties;  

• the decision to terminate was by way of exercising an option under the occupancy agreement; and 

• there was a possibility of extending the notice period should Mr Watson not be able to find alternate 

accommodation. 

CANFaCS applied to the ACT Civil and Administrative Tribunal for a termination and possession order. 
 

Decision 

On the threshold question of jurisdiction, ACAT is a public authority and is required to give proper 

consideration to any relevant human rights (see s 40 of the Human Rights Act 2004 (ACT)).  In this 

context, that obligation required ACAT to consider  

the circumstances to determine whether any aspect of the conduct of CANFaCS, especially the giving of 

the notice to vacate, engages or enlivens any aspect of the human rights of Mr Watson, as set out in the 

Human Rights Act 2004.  If this is so, then the Tribunal will assess whether such conduct has adversely 

impacted on those rights, that is, whether CANFaCS, as a public authority, has acted in a way that is 

incompatible with a human right or failed to give proper consideration to a relevant human right in making a 

decision, and thus unlawfully. 

ACAT found that the issuing of the notice was lawful under the relevant terms of the Residential 

Tenancies Act 1997 (ACT), so the question before it, was whether the issuing of the notice engaged and 

‘adversely impacted’ Mr Watson’s human rights, including the right to the protection of the family and 

children (HRA s 11) and the right not to have one’s privacy, family, home or correspondence interfered 

with unlawfully or arbitrarily (HRA s 12). 

In finding that these rights had been engaged, ACAT placed considerable weight on the evidence that 

Mr Watson and his family would likely become homeless, and considered that: 

Disadvantaged people in need of social housing and at the risk of homelessness are among the most 

vulnerable in our society.  Their circumstances mean that their human rights are imperilled.  Where a public 

authority is making decisions about the housing of such people, the Human Rights Act requires the public 

authority to act in a manner that is compatible with human rights and to give proper consideration to human 

rights matters in making decisions. 

ACAT then considered whether CANFaCS’s interference with the Watson family’s right to home had 

been ‘unlawful or arbitrary’.  In respect to the question of ‘unlawfulness’, ACAT noted that: 

the question … is not answered by asserting lawfulness based on contract.  The Tribunal notes that it is 

unlawful for a public authority to act in a way that is incompatible with a human right or, in making a 

decision, to fail to give proper consideration to a relevant human right.  Thus, the exercise of a contractual 

right can be unlawful. 

ACAT primarily considered whether CANFaCS’s actions were ‘arbitrary’, following the Victorian decision 

of Director of Housing v Sudi [2010] VCAT 328 and noting that: 

The issue of arbitrariness is directed to substance and not form. The protection is from any interference 

that is random and arbitrary.  Interference will not be arbitrary if it is governed by clear pre-existing rules 

and by procedures that are predictable and foreseeable by those to whom they are applied. 

In finding that CANFaCS had acted arbitrarily, ACAT placed considerable weight on CANFACS’s 

‘Procedure and Procedures Manual Evictions’, which set out the circumstances in which tenants would 

be evicted, noting that ‘It is recognised that families stay at CANFaCS because they have no other 

options.  Evictions are therefore used as a last resort’.  The circumstances in the current case were not 

contemplated by the policy document, and so ACAT held that the decision to terminate Mr Watson’s 

occupancy of the premises was not based on clear pre-existing rules nor was the procedure in reaching 

that decision transparent, predictable and foreseeable.  It was therefore arbitrary. 

ACAT then turned to whether the protection from arbitrary interference with home or family was, or could 

be, subject to limitations.  ACAT noted that the RTA contains provisions that allow the provider of crisis 

accommodation who wishes to limit the right to protection from interference with a home, to inform the 

tenant of the limitation; and to allow exercise of the right to terminate only if certain criteria are followed: 

‘Such a scheme by setting out clear rules and procedures avoid arbitrary action’.  Thus, limitations are 

allowable, but ACAT also noted that they may be desirable from a policy perspective, ‘to allow an 
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eviction from crisis accommodation where there is a potential conflict of the rights and needs of persons 

in need of support from crisis accommodation providers’.  As ACAT noted, ‘Certainly a family cannot 

remain in crisis accommodation indefinitely and a crisis accommodation provider should have the ability 

to terminate an agreement in appropriate circumstances’. 

However, CANFaCS chose note to enter into a residential tenancy agreement and outline the limitation, 

so none of the terms or information supplied to Mr Watson referred to such matters and no such 

limitation existed.  

ACAT concluded that CANAFCS serving a notice to vacate on Mr Watson constituted an interference 

with the family unit and arbitrary interference with a home which was not subject to appropriate 

limitations, and was therefore unlawful.  As a result of this unlawful act, ACAT had no jurisdiction to 

consider the application for a termination and possession order. 
 

Relevance to the Victorian Charter 

On the threshold question of jurisdiction, the ACT legislation makes clear that the ACAT is a public 

authority in all circumstances, whereas the Victorian equivalent is not a public authority when acting in a 

judicial capacity.  This question of jurisdiction remains live, and the Victorian Court of Appeal’s 

forthcoming judgment in the Sudi appeal will grant greater clarity on the jurisdiction point.  Certainly, it is 

desirable that public authorities’ actions are reviewable where, as in this case, they fail to act in 

accordance with their policies, let alone their obligations under human rights statutes. 

The clear views of ACAT on the definition of ‘arbitrary’, assisted by reference to international  materials, 

further supports an increasing number of Victorian cases that support the use of international 

jurisprudence in interpreting human rights laws. 

As in the Sudi decision, this case has clearly found that conduct that is made unlawful by the conduct 

provisions of comparable human rights legislation renders the action of public authorities null.  However, 

the case also illustrates that public authorities discharge their responsibilities in implementing and 

following processes and procedures that consider human rights, notwithstanding that individuals’ rights 

may be limited or even breached.  This does not require rigid application of policy documents but 

requires genuine consideration of individual’s circumstances.  ACAT suggests a proper approach to 

balancing the competing rights and policy considerations, and many public authorities could take heed. 

The decision is at www.austlii.edu.au/au/cases/act/ACAT/2010/74.html. 

James Farrell is Manager/Principal Lawyer of the PILCH Homeless Persons’ Legal Clinic 

 

The Relationship between the Victorian Charter and Confiscation of Property 

DPP v Ali & Anor (No 2) [2010] VSC 503 (10 November 2010) 

The Supreme Court of Victoria (Hargrave J) recently considered the operation of the Charter of Human 

Rights and Responsibilities Act 2006 (Vic) in relation to an application to forfeit a family home that had 

been used in connection with a criminal offence.   

The Attorney-General and the Victorian Equal Opportunity and Human Rights Commission both 

intervened to make submissions on the Charter issues. 
 

Facts 

Khodi Ali was the sole proprietor of a property in rural Victoria.  Mr Ali, his wife Dounia Ali, their three 

children and a child from Mr Ali’s prior marriage lived in a house on the property.  It was their family 

home. 

In 2004, the family moved to Melbourne and lived with Mr Ali’s family.  Following this move, Mr Ali 

allowed three men to use the rural house and an adjacent garage for the purpose of manufacturing 

illegal drugs.  The Court found that Mr Ali had assisted in setting-up the drug manufacturing equipment 

and in making some physical alterations to the house and garage for that purpose. 

Mr Ali and three other men were charged with various counts of conspiracy to traffick a drug of 

dependence.  Mr Ali was acquitted.  The three co-accused were convicted.  Shortly after Mr Ali’s 

acquittal, he and his family moved back to the property. 
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The Confiscation Act 1977 (Vic) permits forfeiture of property used in connection with the commission of 

serious offences, including drug trafficking.  The Director of Public Prosecutions (DPP) made an 

application for a forfeiture order for Mr Ali’s house.  This would deprive Mr Ali and his family of their 

home. 
 

Submissions 

The State argued that it could confiscate the property, sell it and forfeit the proceeds of sale under the 

Confiscation Act.  Mrs Ali resisted the forfeiture of the property on a number of grounds, arguing that: 

• The relevant provision of the Act breached or limited certain human rights protected under the 

Charter and that the limit could not be justified.  Mrs Ali argued that the Court must therefore 

exercise its discretion to exclude the property from forfeiture on hardship grounds. 

• In the alternative, Mrs Ali argued that the Court should exercise its discretion to either exclude the 

property from forfeiture on hardship grounds, or order payment to her of such portion of the sale 

proceeds of the property as is necessary to prevent hardship to her. 

• Mrs Ali also argued that she is the beneficial owner of half of the property and sought to have that 

part of the property excluded from forfeiture. 

The Victorian Equal Opportunity and Human Rights Commission intervened to make submissions to the 

Court about how it should exercise its discretion in s 38(2) of the Confiscation Act in accordance with the 

Charter, and in particular, Mrs Ali’s right to protection from arbitrary interference with one's home (s 13), 

the right to protection of families and children (s 17), and the right to equality and freedom from 

discrimination (s 8). 

It was submitted by Mrs Ali and the Commission that the hardship discretion under s 38(2) of the 

Confiscation Act is circumscribed by the relevant human rights and that, unless the making of a civil 

forfeiture order can be demonstrably justified under s 7(2) of the Charter, the Court must exclude the 

property from the operation of the civil forfeiture order which is mandated under s 38(1) of the Act.   

Alternatively, Mrs Ali and the Commission contended that the Charter required the relevant human rights 

engaged in the case to be given significant weight in the exercise of the hardship discretion.  The State, 

through the Attorney-General, accepted that the relevant Charter rights must be afforded considerable 

weight in the exercise of the Court’s discretion.  However, it contested the submission that the Court 

must exercise its discretion to exclude the property from the operation of a civil forfeiture order unless 

the Court is satisfied that a civil forfeiture order is demonstrably justified under s 7(2) of the Charter. 
 

Decision 

The Court considered the principles in R v Momcilovic [2010] VSCA 50 and the rights not to have family 

or home arbitrarily interfered with, the entitlement of families to be protected by society and the State, 

and the right of a child to such protection as is necessary in his or her best interests by reason of being 

a child. 

The Court found that the Confiscation Act is, by itself, incapable of breaching or limiting any human 

rights.  His Honour found that [at 41]:  

If the Court was required to…exclude the property under s 38(2) unless forfeiture could be justified 

under s 7(2) of the Charter, that would be inconsistent with the express terms of s 38(1) and would, 

moreover, defeat its purpose…Section 38(2) remains a purely ameliorative provision according to its 

terms.  It does not limit any human right protected by the Charter.  In these circumstances, s 7(2) of 

the Charter has no relevance. 

His Honour also noted [at 42]: 

Further, the principal submission would have the effect of imposing an obligation on the Court to act 

in a way that is compatible with human rights.  The Charter does not impose this obligation on courts, 

only on public authorities. 

The Court also found that: 

• Mrs Ali had no beneficial interest in the property.  She did not establish a common intention through 

an express agreement, or conduct from which the necessary common intention could be inferred, 

as a matter of fact.  The Court also rejected the notion that the principles of a constructive trust 
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applied in this case.  Accordingly, her application to exclude one-half of the property from the 

operation of the restraining order was dismissed.  

• The Court ordered that the property be forfeited to the Minister. 

• The Court found that there would be real hardship to the Ali family if the forfeiture order was 

effectuated and decided to exercise its discretion to provide partial relief against hardship.  The 

Court ordered that Mrs Ali be paid $125,000 out of the proceeds of the sale of the property.   

The decision is at www.austlii.edu.au/au/cases/vic/VSC/2010/503.html.   

Kerin Leonard is Manager of the Legal Unit at the Victorian Equal Opportunity and Human Rights 

Commission 

 

Relevance of the Victorian Charter to Breath and Blood Testing 

DPP v Piscopo [2010] VSC 498 and DPP v Rukandin [2010] VSC 499 (12 November 2010) 

The recent decisions in DPP v Piscopo [2010] VSC 498 and DPP v Rukandin [2010] VSC 499 provide 

further guidance concerning alcohol testing enforcement.  The two separate judgements, delivered 

simultaneously by Kyrou J, contain identical legal reasoning dealing with ss 49(1)(e), 55(1) and 55(9A) 

of the Road Safety Act 1986 (Vic).  The Court concluded that where police request a motorist to 

accompany them for the purpose of furnishing a sample of breath or blood, the motorist must be 

informed that they have to remain until that sample has been taken or until three hours after driving, 

whichever is sooner.  
 

Facts 

The key facts are as follows: 

• In Piscopo, police intercepted a vehicle driven by Piscopo (who was disqualified at the time), 

required him to undergo a preliminary breath test which was returned positive and then asked him 

to accompany police to a station for another breath test.  Piscopo replied ‘nuh’ and after being 

asked why, said ‘cause you're going to lock me up anyway’.  Piscopo was charged with two 

offences: driving a vehicle whilst disqualified (s 30(1)) and refusing to accompany police for the 

purpose of furnishing a sample of breath (s 49(1)(e)).  Piscopo pleaded guilty to charge 1 and not 

guilty to charge 2.  Magistrate Hardy dismissed charge 2.  In essence, Hardy M held that police had 

failed to establish all elements of an offence under s 49(1)(e) because Piscopo had not been 

informed that he would be required to remain at the station until he furnished a sample of breath or 

until three hours after the driving, whichever was sooner.  

• In Rukandin, a vehicle driven by Rukandin mounted a kerb and collided with another vehicle.  

Police arrived, requested Rukandin's licence, who replied he did not have one.  Police required him 

to undergo a preliminary breath test, which was returned positive and police then asked him to 

accompany them to a station for another breath test.  Rukandin complied. Two tests were 

attempted but could not be completed.  Police then asked Rukandin to accompany them to a 

medical centre for a blood test.  Rukandin replied, ‘I go home’.  Police asked why he was refusing 

and Rukandin said, ‘I want to go home’.  Rukandin was charged with two offences: careless driving 

(s 65) and refusing to accompany police for the purpose of furnishing a sample of blood 

(s 49(1)(e)).  Rukandin pleaded guilty to charge 1 and not guilty to charge 2.  Magistrate Keil 

dismissed charge 2.  As in Piscopo, Keil M held that police had failed to establish all elements of an 

offence under s 49(1)(e) because Rukandin had not been informed that he would be required to 

remain at the medical centre until a sample of blood had been taken or until three hours after the 

driving, whichever was sooner.  

The DPP appealed both matters to the Supreme Court of Victoria.   
 

Decisions 

The Supreme Court of Victoria dismissed both appeals.   

The central issue for determination was the meaning of the expression ‘refused to comply with a 

requirement made under’ ss 55(1) or 55(9A) in s 49(1)(e) of the Act.  
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The DPP argued that a requirement for a motorist to accompany police to a place where a sample of 

breath or blood is to be taken was sufficient to support a charge under s 49(1)(e) if the motorist refused 

to comply.  By contrast, counsel for both Piscopo and Rukandin argued that, in order for a requirement 

under ss 55(1) or 55(9A) to support a charge, it must not only require the motorist to accompany police, 

but crucially, must also inform that motorist that he or she will be required to remain there until that 

sample of breath or blood is taken or until three hours after driving, which is sooner.  

Justice Kyrou held that for the purposes of s 49(1)(e), ss 55(1) and 55(9A) set out two, not three, 

requirements: firstly, to furnish a sample of breath or to allow a registered medical practitioner or an 

approved health professional to take from a motorist a sample of blood (an 'accompany' requirement) 

and secondly, to accompany a police officer to a place where a sample of breath or blood can be taken 

and to remain there until the sample is taken or until three hours has elapsed since driving, whichever is 

sooner (a 'remain' component).  Justice Kyrou said, ‘a motorist who is required to accompany a police 

officer to a police station for the purpose of a sample of breath (or blood, as in Rukandin) without being 

told the maximum period for which or he or she will be required to remain at the police station for that 

purpose would not be in a position to make an informed choice’.  His Honour found that a requirement 

that does not inform a motorist of the 'remain' component, ‘is not a requirement made under s 55(1) (or 

55(9A)) within the meaning of s49(1)(e) .  Kyrou J said that his interpretation was consistent with the 

Court's decision in Uren v Neale [2009] VSC 267.  
 

Consideration of the Charter 

In both cases, counsel for Piscopo and Rukandin submitted that s 32 of the Charter (interpreting 

statutory provisions consistently with human rights) required ss 55(1) and 55(9A) of the Act to be 

interpreted in a way that is compatible with the human right to liberty and security (s 21 of the Charter).  

Counsel for the DPP submitted that the human rights set out in s 21 of the Charter are not engaged by 

ss 55(1) or 55(9A) because neither sections confer powers of arrest or detention.  Counsel for Piscopo 

and Rukandin drew on the decision of the Supreme Court of Canada in R v Therens [1985] 1 SCR 613, 

where the Court there concluded that ‘there is...a detention...when a police officer assumes control over 

the movement of a person by a demand or direction which may have significant legal consequence’.  

Justice Kyrou said he was unable to accept that definition and relied on previous authority of the Court 

to conclude that ss 55(1) or 55(9A) did not authorise detentions.  His Honour did, however, accept that 

compliance with those sections involved a deprivation of liberty.  

Justice Kyrou said that his interpretation of s s55(1) or 55(9A) were correct and that, so interpreted, 

those sections were compatible with the human rights found in s 21 of the Charter: ‘that interpretation 

requires that a motorist be informed of the temporal limitation in s 55(1) and thereby ensures that any 

deprivation of liberty...is in accordance with the procedures that are set out in that section’.   

Further, in Piscopo, counsel submitted that the requirement that was communicated to the defendant 

was unreasonable because police had failed to reassure Piscopo that he would not be 'locked up'.  

Justice Kyrou rejected that submission: ‘In my opinion, it would be absurd to apply the requirement of 

objective unreasonableness in the manner [suggested above].  It cannot be the case that a requirement 

that is made under s 55(1) will be invalid unless and until the police officer disabuses the individual of 

each and every irrational fear that he or she raises’.  Curiously, in delivering these comments, His 

Honour makes no reference to the Charter at all.  

Finally, the decisions in Piscopo and Rukandin may result in a large number of current charges (brought 

under s 49(1)(e) of the Act) being withdrawn against motorists.  

The decision is at www.austlii.edu.au/au/cases/vic/VSC/2010/499.html.   

Daniel Creasey is Senior Associate & Pro Bono Coordinator with DLA Phillips Fox 

 

International & Comparative Case Notes 

Balancing the Right to a Fair Hearing and the Right to Religion: Canadian Court 

Considers Wearing of Veil in Criminal Proceeding 

R v NS, 2010 ONCA 670 (13 October 2010) 

The Ontario Court of Appeal recently handed down a significant decision regarding the conflict between 

the constitutional rights of a witness in a criminal proceeding and the constitutional rights of the accused 
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in that same proceeding.  The witness, an alleged victim of sexual assault, sought to uphold her right to 

religious freedom by wearing her veil, or niqab, while appearing as a witness.  The accused contended 

that his right to a fair trial required that he, his counsel and the trier of fact be able to see his accuser's 

face when she appeared as a witness.  The judgment discussed these competing rights and how courts 

should go about reconciling them. 
 

Facts 

NS, a female Muslim, alleged that she was repeatedly sexually assaulted by her uncle and cousin from 

1982, when she was six years old, until 1987.  In September 2008, a preliminary inquiry was established 

before a judge and jury.  At the inquiry, the accused sought an order requiring NS to remove her niqab 

when testifying.  NS, who wore a full body dress and veil, or niqab, in public and in the presence of 

males who were not direct family members, challenged the order sought.  After informal inquiries as to 

the strength of her religious belief, the judge ultimately decided that NS should testify without wearing a 

niqab. 

On appeal a Superior Court justice granted certiorari, quashing the order and remitted the matter to the 

preliminary inquiry judge for further determination.  Both NS and the accused appealed to the Ontario 

Court of Appeal.   
 

Decision 

The Court addressed three key issues: 

1. First, did the preliminary inquiry judge have jurisdiction to balance Canadian Charter of Rights and 

Freedoms values? 

The Court held that the preliminary inquiry judge did have the necessary jurisdiction and observed that 

the balancing of Charter values was an inevitable aspect of regulating the conduct of a trial. 

2. Second, did the preliminary inquiry judge err in law in requiring NS to remove her niqab?   

In determining this question, the Court looked at the competing rights of the accused and the witness 

and considered how they might be reconciled.   

Section 2(a) of the Canadian Charter, which protects religious freedom, includes the protection of 

religious beliefs and conduct that is motivated by, or manifested from, those religious beliefs.  In order to 

claim the benefit of the protection, the Court stated that a person must establish, firstly, a sincere belief 

in a practice annexed to his or her religious beliefs and, secondly, an interference with those practices 

by the impugned measure.  The relevant inquiry focuses on the person's beliefs and conduct at the time 

of the alleged interference with his or her religious freedom.   

The Court required the witness to establish that her niqab was a legitimate exercise of her religious 

freedoms.  It stated that where this is shown to be the case, the accused must then show that her 

exercise of this right would compromise his right to a fair trial.  Sections 7 and 11(d) of the Canadian 

Charter protect the right to a fair trial, which includes the right to cross-examine witnesses as part of the 

right to make full answer and defence at trial.  The accused argued that covering the face of a witness 

can impede cross-examination by a) limiting the trier of fact's ability to assess the demeanour of the 

witness, and b) denying the cross-examiner an insight into valuable non-verbal communication from the 

witness.  The Court accepted that such interference may deny an accused fairness at the trial, although 

it acknowledged that the process must be considered as a whole and some limits on cross-examination 

will not necessarily compromise trial fairness. 

In attempting to reconcile the rights of the witness and the potential interference with the accused's 

ability to cross-examine the witness, the Court noted that context is important.  For example, where the 

witness is central to the prosecution's case and his or her credibility is virtually determinative of the 

outcome, there is a stronger argument for a full view of that person's face during cross-examination.  

Further, Courts must also consider other constitutional values and societal interests that may be 

affected by the judge's decision on whether a witness should be required to remove her niqab.   

The Court also observed that reconciliation of these competing interests requires acknowledgement and 

consideration of each person's rights and interests.  Indeed, the Court noted that recognition, itself, 

‘tends to validate that person's claim, even if the ultimate decision does not give that person everything 

he or she wanted’ [44].  The Court also referred to the importance of seeking 'constructive compromises' 
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which may ‘mitigate any potential harm to both the witness' right to exercise her religious beliefs and the 

accused's right to fully defend himself’ [45].  For example, it suggested that it may be appropriate for the 

court to be closed to all males other than the accused and his counsel; or a witness could be asked to 

wear a style of niqab that least interferes with the trier of facts' ability to assess her demeanour. 

Having explained the need for such a formal approach, the Court found that the preliminary inquiry 

judge did not conduct a proper inquiry into NS' religious freedom claim and his order was quashed.   

3. Finally, the Court considered whether it could make a definitive order on the matter.   

It maintained that a determination of whether NS should be allowed to testify wearing her niqab could 

only be made after a proper inquiry, as outlined above.  Accordingly, it remitted that inquiry to the 

preliminary inquiry judge.   

Despite the decision to remit the inquiry, the Court made some significant closing comments that would 

likely influence any ultimate decision on the issue.  Firstly, it proposed that an objection to the wearing of 

the niqab, ‘based exclusively on the argument that facial demeanour was important to assessing 

credibility or assist the cross-examination’, would likely fail [51].  However it also suggested that if a 

judge found, in all of the circumstances, that the wearing of the niqab would infringe the accused's right 

to make full answer and defence, then that right must prevail over the witness' religious freedoms and 

the witness must be ordered to remove the niqab (subject, of course, to any order available that would 

reduce the impact on the witness).  This is a significant statement in the balancing of constitutional 

values – though decisions will turn, ultimately, on the facts of each case. 
 

Relevance to the Victorian Charter 

In Victoria, the right to freedom of thought, conscience, religion and belief is protected in s 14 of the 

Victorian Charter in substantially the same way as s 2(a)-(b) of the Canadian Charter.  Similarly, the 

right to a fair trial is protected in ss 21, 24(1), 25(1), and 25(2)(g) of the Victorian Charter in substantially 

the same way to ss 7 and 11(d) of the Canadian Charter.  Unlike the Canadian Charter, the Victorian 

Charter also expressly protects a person's right to examine witnesses who give evidence against him or 

her, unless otherwise provided for by law.  Given the similarities between the protections set out in both 

Charters, the case provides compelling guidance as to an appropriate approach that may taken by 

courts in Victoria when faced with a similar situation.   

The decision is at www.canlii.org/en/on/onca/doc/2010/2010onca670/2010onca670.html.  

Marcus King is a Law Graduate with Allens Arthur Robinson 

 

Limitation Periods and the Right of Access to the Courts 

Road Accident Fund and Another v Mdeyide [2010] ZACC 18 (30 September 2010) 

The Constitutional Court of South Africa has held that an inflexible 3-year time limit for lodging a claim 

for personal injuries sustained in a transport accident is a justified limitation on the right to access 

courts, which is protected by s 34 of the South African Bill of Rights. 
 

Facts 

Mr Mdeyide, a blind, illiterate and innumerate man, was struck by a car on 8 March 1999 whilst a 

pedestrian.  He was rendered unconscious and left without independent memory of the circumstances 

surrounding the accident. 

On 17 September 1999 he received legal advice from a solicitor about the 3-year time limit in which he 

could bring a claim against the Road Accident Fund (RAF).  His solicitor agreed to act on his behalf in 

relation to the claim, however Mr Mdeyide failed to attend numerous appointments with his solicitor.  Mr 

Mdeyide finally attended his solicitor on 11 March 2002.  An affidavit was drafted but Mr Mdeyide failed 

to sign the affidavit.  His solicitor therefore lodged the claim with the unsigned affidavit on 11 March 

2002, which was 3 years and 3 days after the accident. 

The Eastern Cape High Court declared s 23(1) of the RAF Act, which fixes the 3-year time limit, to be 

unconstitutional because it imposes a complete bar on claims outside 3 years, without any avenue for 

consideration of a claimant’s awareness of his or her rights or exceptional circumstances. 
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Mr Mdeyide argued that the time for bringing a claim only commenced once he gained knowledge of his 

rights after consulting a solicitor.  He also claimed that consideration of exceptional circumstances ought 

to be required.  The focus of Mr Mdeyide’s attack was therefore on the lack of flexibility rather than the 

3-year period itself. 
 

Decision 

Majority 

The majority (8:3) acknowledged that the 3-year time limit for bringing claims under the RAF Act did 

burden the right to access courts, which is enshrined in s 34 of the South African Bill of Rights.  This is 

in fact a possibility in any case where a time limit exists.  It was however, considered to be a reasonable 

and justifiable limitation pursuant to s 36 of the Bill of Rights. 

In forming this decision, Van Der Westhuizen J, for the majority, noted that the right to access courts is 

essential in a constitutional democracy under the rule of law.  He then observed that there is ‘no hard-

and-fast rule for determining whether a limitation is consistent with the Constitution’, rather a claimant 

must be afforded ‘an adequate and fair opportunity to seek judicial redress’.  Justice Van Der 

Westhuizen J stated: 

Adequate time must be given to institute a claim and the practical possibility and genuine opportunity to do 

so is important. 

The central issue was one of proportionality, requiring consideration of the following factors: 

• the devastatingly final impact of the expiration of a time limit; 

• inflexibility in relation to when time begins to run; 

• absence of a requirement for the claimant to have knowledge; 

• absence of consideration of exceptional circumstances ; and  

• difficulties faced by claimants, particularly in light of levels of poverty and illiteracy in South Africa; 

These factors were then weighed up against other factors, such as: 

• the generosity of a time period of three years; 

• the importance of the proper administration of public funds; and 

• potential detrimental consequences of a more flexile time limit. 

The RAF led evidence that serious adverse financial and operational effects would follow from a more 

flexible time limit.  The majority accepted that the practical consequences for the RAF would be 

‘potentially costly at best and calamitous at worst’.  The majority observed that the right to human dignity 

held by the victims of road accidents, many of whom are among the more disadvantage and 

marginalized in society, requires that they be compensated through a properly administered and efficient 

public fund.  The limitation could therefore be seen to serve a legitimate purpose of significant public 

importance.  This purpose would potentially be undermined by a more flexible time limit. 

Where the time limit is shorter, greater flexibility and scope for exceptions would be expected.  The 

majority were of the view that 3 years was very generous itself and involved considerable flexibility.  
 

Dissenting Judgment 

Justice Froneman, for the minority, placed a greater emphasis on the requirement of the court to 

consider less restrictive means when determining whether a limitation on a right is reasonable and 

justifiable.  Justice Froneman formed the view that the time limit prescribed by the RAF Act was unduly 

inflexible; ultimately to the greatest detriment to those most disadvantaged in South African society.  He 

found it difficult to justify on non-discriminatory grounds why Mr Mdeyide should have 6 months less 

time to lodge his claim after acquiring knowledge of his rights, than a person with greater means to 

access to education and knowledge.  The lack of a knowledge requirement, coupled with the absence of 

any exceptional circumstances provision, meant that the limitation imposed by s 23(1) of the RAF Act 

could not be considered justifiable. 
 

Relevance to the Victorian Charter 

Time limits are common beasts in Victorian statute and common law.  Some of these time limits are of 

greater length or flexibility than others.  Section 24(1) of the Victorian Charter provides the right to have 
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proceedings decided by a competent, independent and impartial court or tribunal.  As was noted in this 

case, there is no hard-fast-rule, however the factors considered, and weight given to each by the 

majority and minority judgments in this case, provide some guidance as to whether a time limit could be 

seen to unreasonably or unjustifiably burden s 24(1) read in conjunction with the limitations provision at 

s 7(2).   

The decision is at www.constitutionalcourt.org.za/site/RAF.htm.   

Adrianne Walters is a solicitor with the Top End Women’s Legal Service in Darwin 

 

Right to Lawyer Pre-Questioning: Admissions by Detained Suspect with Legal 

Representation are Incompatible with Right to Fair Trial 

Cadder v Her Majesty's Advocate (Scotland) [2010] UKSC 43 (26 October 2010) 

The United Kingdom Supreme Court has overturned convention and UK precedent by holding that 

admissions made by a detained suspect prior to charge, without legal representation, are incompatible 

with the right to a fair trial.  While this decision is contrary to the previous UK position, it is consistent 

with the European Court of Human Rights decision in Salduz v Turkey (2009) 49 EHRR 19.  
 

Facts 

At around 2.30 pm on 13 May 2007, Mr Cadder was detained by the police at his home in Glasgow 

under s 14 of the Criminal Procedure (Scotland) Act 1995 after two individuals were attacked by a group 

of youths.  Mr Cadder was detained on suspicion of serious assault and cautioned as to his rights.  At 

about 2.45 pm, Mr Cadder was conveyed to a local police station, and again cautioned as to his rights, 

including the right to a solicitor, which he declined.  Police interviewed Mr Cadder for about 30 minutes, 

during which he made a number of admissions regarding the offences with which he was later charged.  

Following trial, Mr Cadder was convicted on all charges, and sentenced to 250 hours community 

service.  Mr Cadder appealed against his conviction, on the basis that the Crown’s use of his 

admissions were a breach of the right to a fair trial. 
 

Decision 

In a previous decision by the Grand Chamber of the European Court in Salduz, the Grand Chamber 

unanimously found that the failure to provide Salduz with access to a lawyer during pre-trial investigation 

was in breach of art 6 of the European Convention on Human Rights. 

Salduz had been recently cited in a Scottish case with similar facts, HM Advocate v McLean.  In that 

case, the Scottish High Court of Judiciary held that Salduz did not apply because the ‘guarantees 

otherwise available under the Scottish system were sufficient to avoid the risk of any unfairness’.  The 

result of that finding was that McLean’s admissions whilst in detention and made in the absence of a 

solicitor were not incompatible with the right to a fair trial and were able to be relied upon by the Crown.  

In the present case, however, Mr Cadder submitted that the UK Supreme Court should overturn the 

decision in McLean and affirm the decision in Salduz. 

The UK Supreme Court made the observation that ‘[i]t is remarkable that, until quite recently, nobody 

thought that there was anything wrong with [the] procedure’ of allowing reliance on admissions made by 

a suspect prior to charge in the absence of legal advice.  Furthermore, ‘countless cases have gone 

through the courts, and decades have passed without any challenge having been made to that 

assumption’.  Whilst the Court acknowledged the large scale implications of finding such an assumption 

erroneous, the Court said that ‘there is no room … for a decision that favours the status quo simply on 

the grounds of expediency’. 

The UK Supreme Court arrived at its decision by examining the relevant articles in the European 

Convention discussed in Salduz, which had parallels to the relevant sections of both the UK Human 

Rights Act 1998 and the Scottish legislation under which Mr Cadder had been detained.  Whilst the 

Court acknowledged that the European Court was not a binding authority on the UK Supreme Court, the 

fact that Salduz was a unanimous decision, with later consistent jurisprudence, was relevant.  This 

consistent application of Salduz in the European Court demonstrated a firmly established jurisprudence 

which would require states to organise their judicial systems in a manner to ensure that where a person 

is detained, they must have access to a lawyer before being subjected to police questioning.  
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The UK Supreme Court held that the decisions in McLean and previous cases are no longer good law in 

light of the European Court’s Grand Chamber ruling in Salduz and remitted the decision to the Scottish 

High Court of Justiciary for a de novo hearing in the absence of the inappropriately obtained admissions. 
 

Relevance to the Victorian Charter 

The right to a fair hearing is contained in s 24 of the Victorian Charter.  However, the rights discussed in 

Salduz extend to s 25(b) of the Charter, which provides that a person charged with a criminal offence is 

entitled to ‘have adequate time and facilities to prepare his or her defence and to communicate with a 

lawyer or advisor chosen by him or her’.  The Charter in s 25(e) also provides that if an individual does 

not have legal assistance, he or she is entitled to be told about the right, if eligible, to legal aid.   

With both Salduz and now Cadder establishing that a right to a fair trail encapsulates the period from the 

point of being detained, these decisions are highly relevant to ss 24 and 25 of the Charter.  In the 

context of the right to a fair hearing, the decisions may also be relevant to the exercise of a Victorian 

judge’s discretion to exclude evidence under s 138 of the Evidence Act 2008 (Vic) (ie consideration of 

whether evidence obtained improperly or in contravention of Australian law was contrary to, or 

inconsistent with, the right of a person recognised by the ICCPR).   

The decision is at www.bailii.org/uk/cases/UKSC/2010/43.html.   

Alexandra Phelan, Solicitor, Mallesons Stephen Jaques Human Rights Law Group 

 

Right to a Fair Hearing and Disciplinary Proceedings in Prison 

King v Secretary of State for Justice [2010] EWHC 2522 (Admin) (13 October 2010) 

The High Court of Justice has held that disciplinary proceedings may constitute the determination of civil 

rights, invoking the rights under art 6(1) of the European Convention on Human Rights.  The Court held 

that a prisoner does have a civil right to association, but that a temporary restriction on this right may not 

constitute an interference with the right.  It also held that the lack of impartiality of an adjudicator of 

disciplinary proceedings did not necessarily amount to a lack of procedural fairness. 
 

Facts 

This case was a judicial review brought by a prisoner, Mr King, of decisions made by the Deputy Head 

of Residence at the Portland Young Offender Institute and Governor Adjudicator that Mr King was guilty 

of a disciplinary offence whilst serving a sentence at the Young Offender Institute at HMP Portland and 

should therefore be confined in his cell for 3 days.  

Mr King asserted that the disciplinary proceedings amounted to a ‘determination of a civil right’ requiring 

procedural fairness under art 6(1) of the Convention.  It was common ground that the proceedings were 

not criminal in nature.  Mr King claimed that this right had not been met as the Governor or his delegate 

was not an independent tribunal within the meaning of art 6(1), and that the decision should therefore be 

quashed. 

Article 6(1) of the Convention provides, so far as is relevant for current purposes: 

In the determination of his civil rights and obligations or of any criminal charge against him, everyone is 

entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal 

established by law. 

Disciplinary hearing 

Mr King appeared was subject to a disciplinary charge under the Young Offender Institute Rules 2000 

for failing to comply with a lawful order.  The non-compliance was alleged on the basis that Mr King 

refused to show himself to staff during a check and remained hidden in his shower/toilet cubicle, even 

when ordered to come out. 

Mr King was interviewed in relation to the offence and asked whether he wanted legal representation or 

legal assistance, to which he answered that he did not.  He was asked whether he understood the 

evidence, and confirmed that he did, and he then pleaded guilty to the offence. 

Mr King offered an explanation for his conduct, stating that he was hearing voices and indicated he had 

had problems of this nature previously.  He advised the Governor that he started to ‘lash out’ in the toilet 

at the time of the roll call.  He advised that he was seeing the mental health team.   



Human Rights Law Resource Centre Bulletin 
 

25 

At the time of his initial sentencing, a psychiatric report had been provided diagnosing Mr King as 

suffering from anti-social personality disorder and post-traumatic mood instability.  The psychiatric report 

was not before the Governor at the disciplinary hearing. 

If Mr King was found guilty of the offence, the Governor was able to impose certain punishments, 

including confinement to a cell or room for a period not exceeding 10 days.  Before imposing the 

punishment there is a requirement that the prisoner be assessed by a medical practitioner or registered 

nurse, by way of an Initial Segregation Safety Screen, and the Governor was required to take account of 

any medical advice that the punishment is unsuitable when making his decision.  Mr King was assessed 

and it was indicated that with regular observations he could cope with a short period of segregation.   

The Governor imposed a punishment of 3 days cellular confinement, but Mr King’s actual confinement 

was just under 2 full days. 

The conditions under which a prisoner is to be kept in cellular confinement are set out in paragraphs 

7.27-7.34 of the Prison Service Order 2000.  These state that the main difference between a prisoner in 

cellular confinement and those that are not is that the prisoner in cellular confinement will remain locked 

in his/her cell other than for particular activities, such as an hour in the exercise yard, showers, phone 

calls, visits and meals (all of which take place without association with other prisoners).  This states that 

‘the main part of the punishment is the prevention of association with other prisoners’. 

Under Rule 59 of the YOI Rules, a prisoner charged with a disciplinary offence is to be given the 

opportunity for a hearing and to present his case.  In relation to charges referred to an adjudicator, as is 

the case here, the prisoner has the right to be provided with legal representation.  There is not a right of 

review against the decision of a Governor, but the Secretary of State may quash the Governor’s 

decision or reduce the punishment. 

Under Chapter 2 of the PSO, the adjudicator is required to adjourn a hearing for health assessment of 

the prisoner’s fitness if s/he considers this necessary before proceeding further.  The Governor did not 

recall this particular case, but stated that his usual practice was to either adjourn the adjudication or not 

proceed with it at all in a case of mental unfitness.  He therefore asserted that he must have been 

satisfied that Mr King was fit to face the adjudication. 

Mr King submitted that the Governor should not have accepted his plea of guilty, as his psychiatric 

condition meant that there was a question as to whether or not he was mentally responsible for his 

actions at the time of the offence. 

Existence of a civil right 

Mr King argued that the European Court has recognized a right to association as a civil right, and it is a 

right acknowledged as such in domestic law.  Rules 37, 38 and 40 of the YOI Rules require prisoners to 

be provided with work, regime activities, exercise, recreation and education in circumstances that 

provide the prisoner’s basic right of association with fellow inmates.  The YOI Rules do not explicitly 

establish the minimum level of association to which an inmate is entitled.  Mr King argued that as all 

prisoners enjoy a basic ability to associate with the other prisoners to some degree, the prisoners’ basic 

standard of association is a right. 

Alternatively, he argued that the effect of s 7 of the Human Rights Act 1998 was to make human rights 

enforceable in civil courts as private rights for the purposes of art 6 of the Convention.  Pursuant to 

section 6 of the HR Act, it is unlawful for a public authority to act in a way that is incompatible with a 

convention right.  Section 7 of the HR Act provides a right for a person affected by the unlawful act of 

the public authority to bring proceedings against the authority or rely on the Convention right in any legal 

proceedings. 

Mr King relied on two convention rights as being applicable: art 3, which provides the right to freedom 

from torture, inhuman or degrading treatment or punishment, and art 8, which provides the right to 

privacy and family life, free from interference by a public authority.  The Court noted that Mr King did not 

rely on art 11, which provides that ‘everyone has the right to freedom of peaceful assembly and to 

freedom of association with others’. 

Mr King submitted that the deprivation of association of a prisoner must be justified as necessary to 

attain the legitimate aim pursued, being good order in prisons.  He also submitted that removal from 

association constitutes an interference with the right to privacy. 

‘Determination’ of a civil right 
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If there was a civil right, it was also necessary to consider whether there was a determination in relation 

to the civil right from the disciplinary hearing.  Mr King claimed that there was, as his acknowledgement 

of guilt did not remove the quality of determination from the hearing, and, further, the Governor’s 

selection of penalty directly affected his civil right of association. 
 

Decision 

Existence of a civil right 

The Court noted that whilst a prisoner forfeits the right to associate with the people of their choice upon 

receiving a custodial sentence, the prisoner does not forfeit his or her right of association with fellow 

human beings.  The Court found that the YOI Rules and privileges system under the PSO implicitly 

recognize the basic right of a prisoner to associate with other prisoners.  The extent of the basic 

association to which the prisoner is entitled is in the discretion of the Governor.   

The Court accordingly held that there was a right of association, which is a civil right. 

‘Determination’ of a civil right 

The Court held that, whilst the adjudication was for the purpose of resolving whether Mr. King had 

committed a disciplinary offence rather than whether he enjoyed a right of association, the word 

‘contestation’ was to be given a substantive rather than formal meaning.  Accordingly, the punishment of 

cellular confinement did render the disciplinary proceedings a ‘contestation over civil rights and 

obligations’.   

The Court did not consider the disciplinary nature of the proceedings to have a decisive influence on the 

issue whether they involve a determination of a civil right.   

Interference with the civil right 

The Court held that the rights under arts 3 and 8 of the Convention will not be engaged unless the 

punishment reaches a particular level of seriousness.  It was noted that the removal from association 

can amount to an interference with the right to privacy in some circumstances.  But in the current case, 

the award of 3 days cellular confinement was not a significant interference with Mr. King’s right to 

association so as to constitute interference with Mr King’s art 8 rights. 

Procedural fairness 

The Court held that the Governor or his delegate was required to act fairly, proportionately and in 

accordance with the rules of natural justice when adjudicating a disciplinary charge.  His decisions are 

able to be challenged in judicial review proceedings brought in the High Court.   

It was common ground that the Governor was not an objectively independent tribunal for the purposes 

of art 6(1) of the Convention.  However, the Court held that the Governor would not have any personal 

knowledge of the facts, is bound to follow the PSO in reaching an impartial conclusion upon evidence 

disclosed to the prisoner, and must reach the adjudication upon disputed facts so he is in no reasonable 

doubt that a lawful order was disobeyed.   

The Court held that the resolution of the disciplinary charge is conducted in a way that is fair.  Further, 

the High Court has the full jurisdiction to hear a review of the disciplinary proceedings.  

Accordingly, the Court held that the proceedings in the current case complied with the requirements for 

fairness under art 6(1) of the Convention and dismissed the claim. 
 

Relevance to the Victorian Charter 

The provisions of the Charter of Human Rights and Responsibilities Act 2006 are similar to the relevant 

provisions of the Convention and the HR Act. 

Section 24 of the Charter provides that a person who is a party to a civil proceeding has the right to 

have the proceeding decided by a competent, independent and impartial court or tribunal after a fair and 

public hearing.  Section 10 of the Charter provides a person with a right to not be subjected to torture or 

treated or punished in a cruel, in human or degrading way.  Section 13 of the Charter provides a person 

with a right to privacy and freedom from interference with his/her privacy, family, home or 

correspondence.  Further, s 16 of the Charter provides a right to freedom of association. 

Accordingly, the principles in this case are potentially applicable to similar disciplinary hearings in 

Victoria.   
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The case provides that, whilst a disciplinary hearing is not a criminal hearing, this may involve the 

determination of a civil right.  The circumstances in which a civil right will be considered to be interfered 

with will depend on the particular circumstances, however a short and justified interruption to the right 

may not be considered to constitute interference with the right. 

This case provides that the rules of procedural fairness are applicable to disciplinary proceedings.  

However, the fact that the adjudication is performed by a party somewhat connected to the particular 

institution will not necessarily mean that there has been a denial of procedural fairness, provided the 

proceedings are conducted in compliance with the requirements of natural justice and there is a right to 

review of the decision. 

The decision is at www.bailii.org/ew/cases/EWHC/Admin/2010/2522.html.   

Mandy Lister is a volunteer with the Human Rights Law Resource Centre 

 

Protection of Elderly Persons and People with Disability 

McDonald, R (on the application of) v Royal Borough of Kensington & Chelsea [2010] EWCA Civ 1109 

(13 October 2010) 

The England and Wales Court of Appeal has held that the failure to provide an elderly individual with 

disability with a carer to assist her to use a commode during the night, and instead requiring that the 

individual use incontinence pads and special sheets (in circumstances where the individual was not 

incontinent), did not breach the right to privacy in art 8 of the European Convention on Human Rights. 
 

Facts 

The claimant, Ms McDonald, suffered a stroke in 1999 which left her with numerous physical disabilities.  

As a result of her disabilities, Ms McDonald suffered from series of falls, three of which resulted in 

hospitalisation.   

Of direct relevance to the proceedings, was the fact that Ms McDonald suffers from a ‘small and 

neurogenic bladder’, which means that she needs to urinate approximately three times during the night.  

Ms McDonald would use the assistance of a carer in order to use a commode during the night.  She 

would be unable to use the commode without the assistance of a carer, due to her risk of falling and 

sustaining further injuries if she were to do so.  

Ms McDonald’s carers are provided by the Royal Borough of Kensington and Chelsea.  The 

proceedings arose from the Royal Borough’s decision to withdraw funding for a night carer on the basis 

of its assessment that Ms McDonald’s needs could be met through the use of incontinence pads and 

special sheeting.  Ms McDonald refused to use these methods on the basis that she was not 

incontinent, and would find it an affront to her dignity to do so.  The withdrawal of night-carer funding 

reduced Ms McDonald’s weekly care cost from £703 to £450.  

The Royal Borough had a responsibility for carrying out a ‘needs assessment’ for Ms McDonald.  Once 

that needs assessment was carried out, the Royal Borough were under a statutory duty to meet the 

assessed needs of Ms McDonald.   

The parties were in dispute about the scope of the Royal Borough’s needs assessment.  Counsel for Ms 

McDonald argued that the Royal Borough had assessed her need as being ‘assistance at night to use a 

commode’.  The Royal Borough argued that it had assessed her need as being ‘safe urination at night’.  

If the assessed need had been the former, a failure to provide the carer to assist Ms McDonald to use 

the commode would have constituted a breach of the statutory duty; had the assessed need been the 

latter, the use of incontinence pads and special sheets was capable of being considered a reasonable 

measure for this purpose.  

Counsel for Ms McDonald argued that the Royal Borough was in breach of their statutory duty to meet 

Ms McDonald’s assessed need, and that they had breached art 8 of the ECHR.  
 

Decision 

The Court found that between the dates 21 November 2008 and 4 November 2009, Ms McDonald’s 

needs were assessed as requiring the use of a commode.  The failure to provide a carer to ensure safe 

use of the commode was breach of the statutory duty.  However, this breach was mitigated by keeping 
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the caring arrangements in place (with the cooperation of Ms McDonald’s partner) awaiting the outcome 

of the proceedings before the Court.  

From 4 November 2009, Ms McDonald’s needs had been reassessed by the Royal Borough as 

requiring ‘safe urination at night’ (it is noteworthy that Ms McDonald’s circumstances had not changed, 

and the re-assessment of her needs resulted from a ‘Care Plan Review’ that was carried out following 

the initial proceedings and pending the appeal). The Court of Appeal held that the withdrawal of night 

carer assistance did not constitute a failure to meet the assessed need of Ms McDonald in the 

circumstances.   

The Court held that, between the dates 21 November 2008 and 4 November 2009, there had been no 

breach of Ms McDonald’s art 8 right to respect for privacy.  The Court applied the following principles in 

determining whether art 8 had been breached (as set out in the decision of Anufrijeva v Southwark 

London Borough Council):  

in considering whether the threshold of article 8 has been reached it is necessary to have regard both to 

the extent of the culpability of the failure to act and to the severity of the consequence.  Clearly, where one 

is considering whether there has been a lack of respect for article 8 rights, the more glaring the deficiency 

in the public authority, the easier it will be to establish the necessary want of respect.  Isolated acts of even 

significant carelessness are unlikely to suffice. 

Lord Justice Rix (with whom Lord Justice Wilson and Sir David Keene agreed) set out his reasons as 

follows: 

I have the greatest sympathy for the misfortunes of Ms McDonald and, I would like to believe, a real 

understanding for her dislike of what the Royal Borough has proposed.  However, even though the Royal 

Borough had in my judgment failed in its duty in overlooking that at the time of its November 2008 decision 

Ms McDonald's defined need was still that of assistance to access the commode at night, that error was 

not born of any lack of respect for her dignity, but of a concern, even if at that time wrongly executed, to 

perform the difficult task of balancing its desire to assist Ms McDonald with its responsibilities to all its 

clients within the limited resources available to it in its budget.  One only has to read the range of 

documents in the files in court concerned with the Royal Borough's dealing with Ms McDonald and her 

problems to see that there was at all times a genuine attempt to assist her and, even if that was not 

apparent to Ms McDonald, to do so in a way which respected as far as possible her personal feelings and 

desires, and at the same time took into objective account her safety, independence, autonomy and 

personal integrity and the Royal Borough's responsibilities for all its clients. 

 

Relevance to the Victorian Charter 

This case may be of relevance to s 13 of the Charter, which sets out the right to privacy, family and the 

home.  If followed or taken into account by Victorian adjudicators, this decision could potentially weaken 

the protection afforded by s 13 in particular cases.   

The European Court of Human Rights has previously held that art 8 includes the protection of the dignity 

of the individual in his or her private life, covering both the physical and psychological integrity of a 

person.  Counsel for Ms McDonald relied on such authorities and the Court of Appeal did not refute the 

applicability of those principles; rather, the Court appeared to implicitly accept them by using the 

language of ‘dignity’ when considering whether there had been a breach of art 8.  

The Court described Ms McDonald’s night time urination concerns as ‘distressing’ and noted that the 

court shared the ‘greatest sympathy’ for her ‘misfortunes’ and ‘understood’ her ‘dislike’ of the use of 

incontinence pads and special sheets in circumstances where she was not incontinent.  

From the reasoning extracted above (and the analysis of evidence throughout the judgment), it appears 

that the Court accepted that Ms McDonald felt very strongly against, and distressed by, the proposed 

use of pads and special sheets in circumstances where she was not incontinent.  Yet, because the 

Royal Borough had Ms McDonald’s privacy and dignity in mind when making its assessment of her care 

needs, this factor outweighed the actual effect the Royal Borough’s assessment had on Ms McDonald’s 

sense of privacy and dignity.   

The Court recognised that the Royal Borough’s assessment was legitimately made in the context of its 

limited resources and wide client base; however, because the Court found that there had been no 

breach of art 8, it was unnecessary for the Court to consider whether the assessment could be ‘justified’.  

There was thus no analysis by the Court of the actual budgetary constraints on the Royal Borough and 

whether the provision of night time care would be beyond its budgetary capability. 
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For s 13 of the Victorian Charter, this decision is a problematic example of how adjudicators can place 

greater weight on process, rather than outcome, in determining whether a decision or act of a public 

authority breaches an individual’s right to privacy.  

The decision is at www.bailii.org/ew/cases/EWCA/Civ/2010/1109.html.   

Jacqui Bell is a Policy Officer with the Federation of Community Legal Centres (Vic) 

 

Disability Discrimination in Access to Education 

British Columbia (Ministry of Education) v Moore, 2010 BCCA 478 (29 October 2010) 

Frederick Moore filed a human rights complaint against the Board of Trustees School Division and the 

Ministry of Education.  He alleged the Board and the Ministry had discriminated against his dyslexic son 

Jeffrey and other severely learning disabled (‘SLD’) students by failing to sufficiently accommodate their 

learning disabilities in the provision of educational services contrary to s 8(1) of the Human Rights Code, 

British Columbia's anti-discrimination act. 

A majority of the Court of Appeal held the fact that the services provided to Jeffrey and other SLD 

students were not perfect was not relevant as the question in cases such as these was whether the 

failure to fund certain services amounted to an unequal and discriminatory denial of benefits.  Given 

SLD students were given the same opportunity to receive a general education, s 8(1) of the Code only 

required a conscientious and reasonable attempt to identify their condition and address their needs.   

Justice Rowles, in dissent, using principles developed from Canadian Charter equality jurisprudence, 

concluded the right to freedom from discrimination required something more than just the provision of 

services.  Accordingly, she held it was not an answer to Jeffrey's claim to say that he was provided with 

an education.  Instead, the Board and Ministry needed to show there was bona fide and reasonable 

justification for the deficiency in the education Jeffrey received. 
 

Facts 

Frederick Moore, on behalf of his son, filed a human rights complaint against the Board and the Ministry 

alleging they had discriminated against Jeffrey and other SLD students by failing to sufficiently 

accommodate their learning disabilities in the provision of educational services contrary to s 8(1) of the 

Code. 

According to s 8(1) of the Code, a person must not, without a bona fide and reasonable justification, 

deny to a person or class of persons any accommodation, service or facility customarily available to the 

public or discriminate against a person regarding any accommodation, service or facility customarily 

available to the public because of a mental disability. 

Mr Moore argued the Board and the District were responsible for providing free, universal access to 

public education and in doing so were obliged to provide supports and accommodations to SLD 

students to allow them to access the benefit of that public education.  He argued the support services 

available to SLD students were not of a sufficient intensity or effectiveness to allow Jeffrey and other 

SLD students access to the benefit of public education. 
 

Decision 

On appeal, a majority concluded Jeffrey and other dyslexic students were entitled to special education 

services designed to address their needs.  The fact that those services were not perfect was not 

relevant as the question in cases such as these is not what a public system should provide (which is a 

matter for Parliament), but rather whether the failure to fund certain services amounted to an unequal 

and discriminatory denial of benefits.  Given SLD students were given the same opportunity to receive a 

general education, s 8(1) of the Code only required a conscientious and reasonable attempt to identify 

their condition and address their needs.   
 

Relevance to the Victorian Charter 

It is useful to note that Rowles J, in her dissenting judgment, considered the applicability of the Supreme 

Court of Canada's analysis of discrimination under s 15 of the Canadian Charter of Rights and 

Freedoms.  After noting the Code was essentially aimed at the same general wrong as s 15 of the 
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Charter, she concluded the principles developed from Charter equality jurisprudence guide the 

adjudication of complaints under the Code.  

With that in mind, she reviewed Charter jurisprudence about the right to freedom from discrimination and 

found that Charter jurisprudence requires not merely that a complainant be accorded some 

accommodation of their condition, but that the accommodation provided is sufficient to allow meaningful 

access to the benefit in question.  Therefore, unless the Board and Ministry could show there was bona 

fide and reasonable justification for the deficiency in the service Jeffrey received, it was not an answer to 

Jeffrey's claim to say that he was provided with a service.   

This analysis confirms the significant role Charter jurisprudence may play in the area of discrimination 

law.   

The decision is at www.canlii.org/en/bc/bcca/doc/2010/2010bcca478/2010bcca478.html. 

Susanna Kirpichnikov is a lawyer with Lander & Rogers 

 

Prisoners’ Right to Privacy: Claim for Access to Family Photographs Rejected 

Broom v Secretary of State for Justice [2010] EWHC 2695 (Admin) (03 September 2010) 

The England and Wales High Court has held that the decision of a prison authority to deny a prisoner 

access to photographs of his children did not engage that prisoner’s right to privacy. 
 

Facts 

Mr Broom sought judicial review of a decision made by the Safeguarding Children Panel (‘Panel’) to 

withhold 24 photographs of his children and nieces who were minors when the photographs were taken.  

Mr Broom had been allowed to keep the photographs in prison for 10½ years.  However, in 2008 he was 

transferred between prisons and assessed by the Panel as posing a high risk of reconviction and 

serious harm to children.  The prison authorities withheld the 24 family photographs from Mr Broom, and 

the Panel affirmed the decision to do so. 

The Panel considered that: 

• Only one of the individuals in the photograph had provided their consent for Mr Broom to have the 

photographs. 

• Mr Broom’s crime suggests a sexual interest in children, and allowing access to the photographs 

may fuel his sexual interest in children.  (Mr Broom was convicted of rape and buggery of a female.  

There were two female victims: one aged 19 and another aged 16, and therefore a child.) 

• Mr Broom was assessed as posing a high risk of reconviction, serious harm to children, the public 

and an adult in the community, and a medium risk of serious harm to children in custody. 

• Mr Broom denies his guilt, so cannot take steps to reduce his risk of re-offending. 

• Mr Broom is detained among a large number of sex offenders, and there is a risk that the photos 

will be shared. 

It was accepted that the photographs were historical – all of the children depicted are now adults – and 

of an appropriate nature.  Social services and the probation service were content for Mr Broom to have 

the photographs, and the National Society for the Prevention of Cruelty to Children did not object, 

although the police did. 

Mr Broom gave evidence that the photographs ‘are his memories and mean the world to him’. Although 

he has some other up-to-date photographs of his family, they are like strangers because he had not 

seen them for so long.  The withheld photographs are ‘all he has left of memories of family he once had’.  

Mr Broom had not offended against his own children, and there was no evidence that he had used the 

photographs for improper purposes. 
 

Decision 

Mr Broom challenged the Panel’s decision on the basis that it breached his art 8 right to respect for his 

private and family life, and also on traditional grounds of judicial review. 

Justice Behrens applied the following test from Razgar [2004] UKHL 27 to determine whether Mr 

Broom’s art 8 right had been infringed. 
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• Is the decision an interference by the defendant with the exercise of the claimant’s right to respect 

for his private or family life?   

• If so, will such interference have a consequence of such gravity as potentially to engage the 

operation of art 8?   

• If so, is such interference in accordance with the law?   

• If so, is such interference necessary in a democratic society in the interests of national security, 

public safety or the economic wellbeing of the country, the prevention of disorder or crime, for the 

protection of health or morals or for the protection of the rights or freedoms of others?   

• If so, is such interference proportionate to the legitimate public ends sought to be achieved? 

Justice Behrens held that the Panel’s decision involved limited restrictions, which are not of such gravity 

to engage the operation of art 8, although it was a ‘marginal decision’.  Specifically, he noted that the 

decision does not stop Mr Broom’s family from visiting or prevent Mr Broom from keeping photographs 

of his family as adults. 

In the event that his assessment is wrong, Justice Behrens answered ‘yes’ to the remaining three 

questions in Razgar.  In particular, he considered that withholding the photographs from Mr Broom was 

‘proportionate in the light of the general risk to children, and also the possibility of networking’.  

Mr Broom’s application for judicial review on traditional grounds was also unsuccessful. 
 

Relevance to the Victorian Charter 

This decision is relevant to the right to privacy under s 13 of the Charter.  Like in the UK, the Supreme 

Court of Victoria has accepted that a prisoner’s human rights remain in tact, notwithstanding the fact that 

they are in custody: Castles v Secretary to the Department of Justice [2010] VSC 310.  However, 

Behren J’s decision sets the bar for prisoner privacy low.  The decision has been criticised due to the 

lack of solid evidence that the photographs posed a real risk of harm to children or illicit photo-sharing, 

and for failing to acknowledge that, in prison, family photographs may be the only way of revisiting 

shared family memories.   

The decision is at www.bailii.org/ew/cases/EWHC/Admin/2010/2695.html.   

Melanie Schleiger is a Senior Lawyer in the Civil Justice Program at Victoria Legal Aid, and a Board 

member of the Human Rights Law Resource Centre 

 

Courts Should Consider the Reasonableness and Proportionality of Evictions from 

Public Housing 

Manchester City Council v Pinnock [2010] UKSC 45 (3 November 2010) 

In this decision the UK Supreme Court was required to decide whether art 8 of the European 

Convention on Human Rights requires a court to consider the reasonableness and proportionality of 

applications for possession of premises under the Housing Act 1996. 
 

Facts 

In November 1978 Mr Pinnock was provided with premises by the Manchester City Council (the 

Council).  The tenant resided in the premises with his partner and during this period the couple were 

joined from time to time by their five children.  

Pinnock was a secure tenant until an application was made in March 2005 for (1) possession of 

premises or alternatively, (2) a ‘demotion order.’  The application was based on claims that the tenant’s 

partner and all of his children had been guilty of serious anti-social behaviour which breached covenants 

in the tenancy agreement.  It was not alleged that the tenant had been involved in any anti-social 

behaviour.  

After a 6 day hearing, judgment was given on 8 June 2007 and the court issued a ‘demotion order.’  The 

effect of a demotion order is to streamline any subsequent application for eviction and possession.  The 

Recorder felt that eviction would not be reasonable in light of the length of the tenancy and the fact that 

Pinnock had not been involved in committing any of the anti-social behaviour.  
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On 6 June 2008, the day before the ‘demotion order’ lapsed, the Council served a notice under s 143E 

which indicated possession of the premises would be sought.  Pinnock sought a review of the decision 

to seek possession and a review panel upheld the decision.  In December 2008 the County Court 

upheld the possession application and the Court of Appeal subsequently dismissed Pinnock’s appeal. 

Pinnock’s appeal to the Supreme Court contended the making of a possession order would violate his 

rights under art 8 of the European Convention of Human Rights.  Article 8 of the Convention states: 

1. Everyone has the right to respect for his private and family life, his home and his correspondence. 

2. There shall be no interference by a public authority with the exercise of this right except such as is in 

accordance with the law and is necessary in a democratic society in the interests of national security, 

public safety or the economic well-being of the country, for the prevention of disorder or crime, for the 

protection of health or morals, or for the protection of the rights and freedoms of others. 

The Supreme Court held that three main issues arose on appeal: 

1. Whether the jurisprudence of the European Court of Human Rights required a domestic court to 

consider the facts relevant to the proportionality of eviction proceedings under art 8 of the 

Convention.  

2. If the first issue were answered in the affirmative, what were the practical implications for claims for 

possession? 

3. In light of issues 1 and 2, how should this matter be dealt with on the facts? 
 

First issue: what does the Convention require of the courts? 

The Supreme Court contrasted recent decisions of the House of Lords (see, eg, Doherty v Birmingham 

City Council) and the European Court (see, eg, Kay v United Kingdom).  Essentially, the UK courts have 

held that there are only limited circumstances in which an occupier may raise an art 8 proportionality 

argument against a local authority.  Notwithstanding the general inability to raise proportionality 

arguments, the Supreme Court noted that UK courts had acknowledged the need to expand the 

traditional approach to judicial review so as to permit the court to make its own assessment of the facts. 

Of the European Court decisions, the Supreme Court noted certain principles including: 

• a person at risk of eviction from home by a local authority should be able to question the 

proportionality of the eviction (even though there is no right under domestic law to remain); 

• judicial review mechanisms to assess proportionality are inadequate to resolve factual issues; and 

• where proceedings involve more than one stage, the proceedings as a whole must be considered to 

ensure art 8 has been complied with. 

As to the interplay between decisions of the UK courts and the European Court, the Supreme Court 

noted that although it is not bound to follow all decisions of the European Court: 

Where, however, there is a clear and constant line of decisions whose effect is not inconsistent with some 

fundamental substantive or procedural aspect of our law, and whose reasoning does not appear to 

overlook or misunderstand some argument or point of principle, we consider that it would be wrong for this 

Court not to follow that line. 

In deciding the first issue, the Supreme Court overturned the historical refusal of UK courts to consider 

art 8 proportionality arguments, stating ‘the court must have the power to assess the proportionality of 

making the order, and, in making that assessment, to resolve any relevant dispute of fact.’ 

The Supreme Court also referred to way in which European Court proportionality cases tend to limit the 

application of art 8 to ‘exceptional cases.’  Although the Supreme Court dismissed this requirement, it 

made comments which pose significant obstacles for any occupier hoping to succeed with an art 8 

proportionality argument.  The court stated that the ‘proportionality’ of making a possession order in 

favour of a local authority would be supported by the following factors which include the authority’s 

ownership rights, the authority’s responsibility to distribute and manage housing stock (including fair 

allocation, redevelopment, refurbishment, moving people with housing excess to their needs) and the 

need to remove a source of nuisance. 
 

Second issue: the application of this conclusion 

The Supreme Court noted that where an application for possession is made against a ‘demoted tenant’ 

that (a) he or she has already been the subject of proceedings which removed security of tenure and (b) 
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he or she will have been given notice of the grounds on which possession is sought.  In addition to these 

comments, the court noted that art 8: 

• Only applies to premises that are a defendant’s ‘home’. 

• Need only be considered by a court where it is raised in proceedings by the occupier. 

• Will generally be dealt with summarily by courts where ‘as will no doubt often be the case, the court 

is satisfied that, even if the facts relied on are made out, the point would not succeed.’ 

• Where established, may in exceptional circumstances require (in ascending order) the granting of 

an extended period for possession, suspension of a possession order or even refusing an order.  It 

is worth noting the inclusion of an ‘exceptional circumstances’ criterion after this requirement was 

excluded by the court in discussion of issue one.  

• May require certain statutory and procedural provisions to be revisited.  

• Will be particularly significant where the facts include issues of mental illness, physical or learning 

disability, poor health or frailty.  
 

Third issue: application of these conclusions to the facts 

In considering the third issue, the Supreme Court made a more detailed examination of the facts.  

Reference was made to numerous Anti-Social Behaviour Injunctions and breaches involving members 

of Pinnock’s family.  It was noted that between 1992 and 2006, each of the five children had appeared 

before criminal courts a total of 32 crimes for serious nuisances including convictions for a variety of 

offences including a racial Public Order Act offence, driving while disqualified and blackmail.  Of all 

these alleged acts of anti-social behaviour, the following specific incidents supported the local authority’s 

application for possession: 

• On 22 September 2007, Clive Pinnock resisted arrest at the property and ran off.  Although Clive 

was subsequently convicted of resisting or obstructing police, there was no evidence he caused 

nuisance or annoyance to neighbours. 

• On 18 January 2008, Devon Pinnock pleaded guilty to causing death by dangerous driving while 

disqualified and uninsured.  This incident occurred 1.55 miles from the property. 

• In February 2008, Orreon Pinnock was convicted of burglary and assault.  This incident occurred in 

the vicinity of the rented premises. 

In this case the Supreme Court held it was unnecessary for the question of proportionality to be 

considered notwithstanding that the alleged anti-social behaviour (1) did not occur at the premises, (2) 

did not involve complaints from neighbouring tenants, and (3) did not involve the tenant, Pinnock.  In 

response to arguments by Pinnock based on the incidents, the court noted: ‘The fact that some (or even 

all) of the grounds justifying the rationality and proportionality of the Council’s decision to seek 

possession may not have involved any breach of the tenancy agreement does not give rise to a 

problem... The fact there may be other remedies to deal with the children is also of little force: rather 

than seeking ASBOs or ASBIs to keep them out of the vicinity, it is scarcely irrational or disproportionate 

to decide to remove their parents, whom they undoubtedly visit, even if (which is an unresolved issue) 

they do not live with them.’ 

The Supreme Court therefore granted the possession order. 
 

Relevance to the Victorian Charter 

On 18 November 2010 the Victorian Court of Appeal heard argument in the matter of Director of 

Housing v Sudi [2010] VCAT 328.  In many ways, the Sudi decision reflects the debate in Pinnock as to 

the ability to raise human rights issues before ‘first instance’ decision makers.  In this Victorian case a 

major issue was the jurisdiction of the Victorian Civil and Administrative Tribunal to hear matters under 

the Charter of Human Rights and Responsibilities Act 2006. 

During argument in Sudi, there was extensive reference to the Pinnock decision.  The Director of 

Housing (the applicant) argued this case could be distinguished on the basis of limitations in the Charter 

when compared with of s 7(1)(b) of the UK Human Rights Act 1998 which suggests that ‘unlawfulness’ 

by a public authority can be relied on in ‘any legal proceedings.’  On the other hand, the respondent 
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indicated that the Supreme Court had independently found that art 8 proportionality arguments could be 

considered by courts and that s 7(1)(b) was only referred to on an ancillary basis. 

When Sudi was decided in the first instance, Bell J noted that if VCAT did not have jurisdiction to 

consider Charter issues, the tenant would need to proceed to the Supreme Court by way of judicial 

review.  It is hard not to agree that ‘[f]rom the point of view of ensuring equal access to justice, which is 

an important value and purpose of the Charter, this would be a bad outcome.’  These sentiments are 

reflected in decisions such as Connors v UK and Kay v UK where the European Court has clearly held 

that traditional judicial review is not appropriate for a proportionality assessment involving factual issues.  

So too in Pinnock where the Supreme Court referred to the issue of delay in litigating human rights 

issues and to ‘the presumption that possession claims against demoted tenants could be procedurally 

derailed if tenants could raise public law points in the course of the possession proceedings.’  The court 

was unequivocal in its response to these concerns, stating: ‘We do not consider that this presumption is 

correct.  Indeed, the ability of a tenant to delay possession proceedings by raising a public law point 

would be greater if such points had to be taken in separate proceedings in the High Court.’ 

The contextual parliamentary materials surrounding the Charter are largely silent on the issue of 

whether the drafters intended that human rights issues could be raised by individuals at VCAT.  The 

decisions of Pinnock and the European Court clearly favour the ability to litigate human rights issues in 

the first instance and such an approach provides major benefits for access to justice by disadvantaged 

and vulnerable tenants.  

Chris Povey is a Senior Lawyer with the PILCH Homeless Persons’ Legal Clinic 

 

HRLRC Policy Work 

A Charter of Rights for Tasmania: What Should it Look Like? 

As discussed above, on 20 October 2010, the Tasmanian Government released a ‘Directions Paper’ 

proposing a Charter of Human Rights and Responsibilities for Tasmania (see 

www.justice.tas.gov.au/corporateinfo/projects/human_rights_charter).  The Government is seeking 

responses to the paper by 14 January 2010.  

The HRLRC is preparing a comprehensive submission, which will be published in the coming weeks.  

The HRLRC submission will recommend that a Tasmanian Charter have the following key features: 

• The Charter should promote a dialogue about human rights between parliament, the executive, the 

courts and the community.  (The Proposed Model is a dialogue model.) 

• The Charter should only recognise and protect the human rights of human beings.  (The Proposed 

Model only protects the rights of human beings.)   

• The Charter should enshrine all civil, political, economic, social and cultural rights recognised by the 

International Covenant on Civil and Political Rights and the International Covenant on Economic, 

Social and Cultural Rights.  (The Proposed Model does not adequately enshrine economic, social 

and cultural rights.) 

• The Charter should balance rights, responsibilities and other interests.  It should recognise that 

certain rights are absolute, such as the right to protection from torture and cruel, inhuman or 

degrading treatment.  All other human rights should be subject to such reasonable limits as can be 

demonstrably justified in a free and democratic society.  (The Proposed Model provides 

appropriately for limitations of human rights.) 

• The Charter should establish robust pre-legislative human rights scrutiny mechanisms.  New bills 

introduced into parliament should include a statement as to their ‘human rights compliance’ and a 

Joint Committee on Human Rights should review the human rights compatibility of all bills.  (The 

Proposed Model includes Statements of Compatibility but does not establish a Joint Parliamentary 

Committee.) 

• The Charter should bind 'Tasmanian public authorities', including Ministers, bodies created by 

Tasmanian laws and undertaking public functions, and private entities that perform public functions 

on behalf of Tasmanian public authorities.  (The Proposed Model binds bodies ‘funded or controlled’ 

by government, but it should bind all bodies who ‘exercise functions of a public nature’ on behalf of 

the government.) 



Human Rights Law Resource Centre Bulletin 
 

35 

• The Charter should require that public authorities act compatibly with rights and give proper 

consideration to human rights in decision making.  (The Proposed Model requires public authorities 

to act compatibly, but only provides a limited requirement for the proper consideration of human 

rights.) 

• The Charter should require courts to interpret all Tasmanian law compatibly with human rights, but 

only so far as is possible consistent with statutory purpose.  The Act should not empower courts to 

invalidate legislation.  (The Proposed Model does both these things.) 

• Where legislation cannot be given a human rights-consistent interpretation, the Supreme Court of 

Tasmania should have the exclusive power to make a Declaration of Incompatibility.  Such a 

declaration would not affect the validity of the legislation but would require that parliament 

reconsider that legislation within a specified period.  The decision as to whether to amend, repeal or 

leave the legislation untouched would be entirely a matter for parliament.  (The Proposed Model 

provides for this dialogue between the courts and parliament.) 

• The Charter should provide people with effective judicial and non-judicial remedies where their 

human rights are breached by a Tasmanian public authority.  There should be a stand alone cause 

of action and all relevant relief, including compensation, should be available.  (The Proposed Model 

does not contain a stand alone cause of action and expressly states that damages will not be 

available.  It currently has a confusing regime of judicial and non-judicial remedies.) 

• The Charter should contain recognition of the human rights of Aboriginal People in the Preamble, in 

particular their distinct role and place as the First Peoples of Tasmania.  (The Proposed Model does 

not currently include this reference.) 

The HRLRC further recommends that the Tasmanian Charter be accompanied and complemented by a 

comprehensive program of human rights education, both for the public and community sectors, and that 

legal and advocacy services be adequately resourced to enable people to understand and vindicate 

their human rights. 

Emily Howie is Director of Advocacy and Strategic Litigation with the Human Rights Law Resource 

 

Women’s Rights: Submission to UN CESCR on Draft General Comment on Sexual and 
Reproductive Health 

On 8 November 2010, the Human Rights Law Resource Centre made a Submission to UN CESCR on 

the Right to Sexual and Reproductive Health of Prisoners and Detainees in response to an invitation to 

make submissions on a proposed general comment on the right to sexual and reproductive health.   

The HRLRC submission examines the particular sexual and reproductive health rights of prisoners, 

noting that the principles referred to in the submission also apply to people held in immigration 

detention, psychiatric facilities and other places of detention.  

The HRLRC considers that special consideration should be given to the rights of persons in detention in 

the general comment because: 

• persons deprived of liberty are placed in a vulnerable position; and  

• the fact of detention imposes upon the State additional positive duties to ensure the protection of 

their human rights.  

Furthermore, the HRLRC considers that the rights of women detainees require particular attention in 

order to ensure non-discrimination in the provision of the right to sexual and reproductive health.   

Rachel Ball is Director of Policy and Campaigns with the Human Rights Law Resource Centre 

 

Gender and Age Equality: Submission to Inquiry into the Sex and Age Discrimination 

Legislation Amendment Bill 2010 

On 26 October 2010, the Human Rights Law Resource Centre made a submission to the Senate Legal 

and Constitutional Affairs Legislation Committee inquiry into the provisions of the Sex and Age 

Discrimination Legislation Amendment Bill 2010.   

The Bill seeks to amend the Sex Discrimination Act 1984 and the Age Discrimination Act 2004, to 

implement two of the government’s election commitments, to strengthen protections against sex 
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discrimination and sexual harassment, and to introduce a dedicated position of Age Discrimination 

Commissioner in the Australian Human Rights Commission. 

In the HRLRC’s view, however, the proposed reforms fail to address major shortcomings of the Sex 

Discrimination Act 1984 identified in the 2008 report of the Senate Standing Committee on Legal and 

Constitutional Affairs, Effectiveness of the Sex Discrimination Act 1984 in Eliminating Discrimination and 

Promoting Gender Equality. 

Importantly, the changes do not respond to one of the key findings of the Senate Committee, namely 

that ‘the most fundamental limitation of the Act is its reliance on enforcement through individuals 

pursuing complaints’.  This recognition demands a transformation in the way our laws deal with 

discrimination and promote gender equality; moving from a reactive, complaints-based model to a 

progressive rights-based model which actively promotes equality.  Tinkering around the edges is not 

enough. 

The HRLRC submission is at www.hrlrc.org.au/content/topics/equality/gender-and-age-equality-

submission-to-inquiry-into-the-sex-and-age-discrimination-legislation-amendment-bill-26-oct-2010/.   

Rachel Ball is Director of Policy and Campaigns with the Human Rights Law Resource Centre 

 

Children’s Rights: Comments to Australian Government on Draft 3rd Optional Protocol 

to Convention on the Rights of the Child 

The Australian Government is currently considering a draft text of a third optional protocol to the 

Convention on the Rights of the Child which has been circulated by the UN Open-ended Working Group 

on an optional protocol to the Convention on the Rights of the Child.  The draft third OP seeks to 

establish an individual communications (complaints) mechanism in relation to the CRC, together with an 

inquiry and inter-state complaints procedure. 

On 9 November 2010, the Australian Government invited stakeholders for input on Australia’s approach 

to the draft optional protocol. 

On 11 November 2010, the Human Rights Law Resource Centre made a brief submission which sets 

out: 

• the operation of the draft optional protocol;  

• the need for the optional protocol;  

• the benefits of the optional protocol; and  

• Australia’s role in the elaboration and adoption of the optional protocol.  

The submission is at www.hrlrc.org.au/content/topics/international-human-rights-mechanisms/childrens-

rights-comments-to-australian-government-on-draft-3rd-optional-protocol-to-convention-on-the-rights-of-

the-child-11-nov-2010/.   

Phil Lynch is Executive Director of the Human Rights Law Resource Centre 

 

Access to Justice: Submission to Senate Legal and Constitutional Committee on Civil 

Dispute Resolution Bill 2010 

On 29 October 2010, the Human Rights Law Resource Centre and the PILCH Homeless Persons’ Legal 

Clinic made a joint submission to the Senate Legal and Constitutional Affairs Committee on the Civil 

Dispute Resolution Bill 2010.   

The Bill: requires civil litigants to take genuine steps to resolve disputes before legal proceedings are 

instituted in the Federal Court or the Federal Magistrates Court; sets out the powers of court in relation 

to the genuine steps requirements and awarding costs; and provides that certain categories of legal 

proceedings are excluded proceedings. 

The HRLRC and HPLC consider that the Bill contains important measures for encouraging the focused 

identification of issues in dispute between parties and, in turn, the early resolution of disputes and 

potential avoidance of costly litigation.  However, while these are important purposes, they must be 

balanced against an individual’s access to justice and right to a fair hearing. 
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This submission highlights potential risks faced by individuals involved in legal disputes that may result 

from the operation the Bill. Specifically, the HPLC and HRLRC consider that the fundamental right to a 

fair hearing must guide the content and operation of the Bill. 

The major recommendation of this submission is that the provisions contained in the Bill must ensure 

that right to a fair hearing is afforded to all individuals, including potential parties to a proceeding. The 

civil justice system must operate in a way that does not exclude individuals from being able to access 

justice on an equal basis with others. This includes ensuring that no individual is disadvantaged prior to 

instituting proceedings. 

The submission is at www.hrlrc.org.au/content/topics/civil-justice/access-to-justice-submission-to-

senate-legal-and-constitutional-committee-on-civil-dispute-resolution-bill-2010-29-oct-2010/.   

Ben Schokman is Director of International Human Rights Advocacy with the Centre 

 

Strengthening the UN Human Rights Council and the Universal Periodic Review 

The review of the work, functioning and status of the UN Human Rights Council formally commenced 

with and open-ended working group which met in Geneva from 25 to 29 October 2010. 

In addition to making a written submission (available at www.hrlrc.org.au/content/topics/international-

human-rights-mechanisms/strengthening-the-un-human-rights-council-hrlrc-position-paper-to-un-

working-group-22-oct-2010/), the HRLRC also made an oral statement at the Working Group meeting, 

which is summarized below: 

NGOs and NHRIs are integral to the effectiveness of the UPR.  These stakeholders build community 

awareness of the UPR, prepare reports which inform the review, contribute during the review process, 

advocate for effective follow-up and ensure accountability around the implementation of 

recommendations.  We are therefore concerned about the emphasis that many States have placed on 

the “inter-governmental” nature of the UPR process.    

In recognition of the important contribution made by non-government stakeholders, we make the 

following five proposals:  

1. The OHCHR compilation of UN information and summary of information by other stakeholders 

should be presented orally at the beginning of each country’s review; 

2. The NHRI of a state under review should be allowed to participate in the interactive dialogue.   

3. States subject to review should clearly state their position in relation to recommendations prior to 

the adoption of the outcome report.  A tabular template which requires States to accept or reject 

each recommendation and provide a brief rational for rejection would be helpful in this respect.     

4. States should be required to report back on implementation of UPR recommendations two years 

after the adoption of the final report.  The process for a State’s report on implementation should 

allow for NGOs and NHRIs to comment on implementation through both written and oral 

submissions.    

5. Finally, in order to increase the ability of NGOs and NHRIs to participate in Council proceedings, 

methods of engagement that do not require a physical presence in Geneva should be introduced.  

The Council should allow pre-recorded statements from NGOs and NHRIs and should introduce 

video conferencing in accessible format. 

The Australian Government also made a positive and constructive statement at the Working Group on 

the Human Rights Council Review.  Australia supported commitments to maintain the positive aspects 

of the UPR and made three specific recommendations: 

1. Support and resources should be made available for small states to participate and attend their 

reviews. 

2. The State under review should indicate its response to all recommendations.  Australia supports the 

practice of providing an addendum covering responses to recommendations prior to the adoption of 

the report.  This practice should be standardised and made a requirement for 2
nd

 cycle. 

3. NHRI participation should be enhanced by allowing NHRIs to submit a separate report 

and participate in the session.  

Rachel Ball is Director of Policy and Campaigns with the Human Rights Law Resource Centre 



Human Rights Law Resource Centre Bulletin 
 

38 

 

Information Booklet on Human Rights in Australia for UPR 

Australia is due to be reviewed under the Universal Periodic Review on 27 January 2011. 

In July 2010, a coalition of non-government organisations (NGOs) from across Australia prepared a joint 

NGO submission to the Universal Periodic Review of Australia.  The submission was prepared with 

substantial input and guidance from a high-level NGO Working Group and was endorsed, in whole or 

part, by 68 organisations.  

To assist States, NHRIs and NGOs to participate in the Universal Periodic Review of Australia, the NGO 

coalition has prepared a range of thematic fact sheets. 

• Fact Sheet 1 – Constitutional and legislative framework 

• Fact Sheet 2 – Equality and non-discrimination laws 

• Fact Sheet 3 – Women’s rights 

• Fact Sheet 4 – People with disability 

• Fact Sheet 5 – Children’s rights 

• Fact Sheet 6 – Sexual and gender identity 

• Fact Sheet 7 – Aboriginal and Torres Strait Islander Peoples 

• Fact Sheet 8 – Refugees and asylum seekers 

• Fact Sheet 9 – Culturally and linguistically diverse communities 

• Fact Sheet 10 – Administration of justice 

• Fact Sheet 11 – Housing and homelessness 

• Fact Sheet 12 – Poverty 

• Fact Sheet 13 – Mental health care 

• Fact Sheet 14 – Counter-terrorism 

• Fact Sheet 15 – Police 

• Fact Sheet 16 – Prisoner and prison conditions 

• Fact Sheet 17 – Extraterritorial obligations 

A consolidated version of all of the Fact Sheets is also available. 

Ben Schokman is Director of International Human Rights Advocacy with the Centre 

 

HRLRC Casework 

Coronial Inquest into Police Shooting of 15 Year Old Boy – Coroner Hears Evidence on 

Responding to Mental Health Crises, Suppresses Evidence on Police Training and Use 

of Force 

The Victorian State Coroner has just completed the first five weeks of the inquest into the death of Tyler 

Cassidy, a 15 year old boy who was shot by Victoria Police.  The HRLRC is an interested party in the 

proceeding. 

The inquest has heard from a wide range of witnesses, both civilian and police.  There has been 

discussion of the police response to Tyler's behaviour on the night, evidence from two civilian eye 

witnesses to the shooting and discussion of police training and systems for responding to critical 

incidents. 

Of particular note was the evidence of Australian of the Year, Professor Patrick McGorry, who spoke 

about the treatment of young people in mental health or other crisis.  Professor McGorry noted that the 

current training of police is to prioritise disarming a person, whereas he would prioritise establishing a 

connection with a vulnerable person. 

The police also sought and obtained suppression orders on a range of internal police documents which 

can broadly be described as documents containing internal reviews and debriefs of police processes 



Human Rights Law Resource Centre Bulletin 
 

39 

(including reviews of the shooting itself) and the details of procedures, training and protocols of 

operational police in Victoria.   

Submissions from Tyler's family and the ABC (supported to different extents by Victoria Legal Aid and 

the HRLRC) sought publication of the documents, as it was said to be in the public interest to have 

transparency and accountability for police procedures and operations.  However, the Coroner 

determined that the public interest was best served by ensuring that documents 'that expose police 

members and the community to potential danger by revealing tactics, training and operational 

equipment of Victoria police do not get into the public arena through the coronial process.'  She also 

favoured suppression of the review documents on the basis that the public interest is best served by 

ensuring that the coroner gets full and frank information from agencies, and that this is best done by 

keeping confidential internal reviews conducted by those agencies. 

The four police directly involved in the shooting have not yet given evidence.  It is estimated that there 

will be two more weeks of witnesses before Christmas, to be followed by a hearing for closing 

submissions in 2011. 

Emily Howie is Director of Advocacy and Strategic Litigation with the Human Rights Law Resource 

Centre 

 

Indigenous Rights: Bi-Lingual Learning and Race Discrimination 

Lander & Rogers, together with the Human Rights Law Resource Centre, is representing members of 

the remote Areyonga (Utju) community in a race discrimination matter against the Northern Territory 

Government's Department of Education and Training. 

Members of the Areyonga community allege that the Compulsory Teaching in English for the First Four 

Hours of the School Day Policy discriminates against their children by imposing a condition or 

requirement (that students must learn predominantly in English), which is unreasonable and which 

impairs the students' right to access their education on an equal footing with other students.  

Conciliation was held before the Australian Human Rights Commission in Alice Springs in May.  Last 

month, representatives from Lander & Rogers and the Department travelled to Areyonga for a meeting 

with the community.  Settlement discussions are ongoing. 

Emma Purdue is a lawyer with Lander & Rogers 

 

Seminars & Events 

‘Hurting the Helpers: Humanitarians Under Fire’ 

2 December 2010, Melbourne 

The Asia Pacific Centre for Military Law, in conjunction with the Australian Red Cross and the ICRC, are 

hosting a seminar by Vicki Metcalfe, Research Fellow at the Humanitarian Policy Group of the Overseas 

Development Institute (ODI) in London. 

ODI is Britain's leading independent think tank on international development and humanitarian issues.  

The Humanitarian Policy Group is the largest team in ODI and aims to inspire and inform effective and 

principled humanitarian action.  

Date: 6.00pm, Thursday, 2 December 2010 

Venue: Melbourne Law School. 185 Pelham St Carlton 

RSVP: law-apcml@unimelb.edu.au 

 

Victorian Equal Opportunity & Human Rights Commission Human Rights Day Oration 

‘Does Australia Really Give a Damn about Human Rights?’ 

10 December 2010, Melbourne 

Australia is 110 years on from Federation and still hostile to guarantees of human rights that most 

civilised nations take for granted.  

The 2009 Brennan Committee's consultation revealed overwhelming support for National Human Rights 

Act, but the Government rejected the proposal.  
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Keynote speaker David Marr will propose that making headway on rights requires us to ask 'what is it 

about our history, politics and press that gives the enemies of human rights such traction in Australia?'  

Date: 12.30pm to 1.30pm, Friday, 10 December 2010 

Venue: Zinc @ Federation Square, cnr of Flinders and Swanston Streets, Melbourne, Victoria 3000 

RSVP: By 7 December 2010 to Kellye Hartman on 03 9032 3448 or 

kellye.hartman@veohrc.vic.gov.au 

 

ACT Human Rights Commission Human Rights Day Oration 

‘What will Human Rights in the Territory Look Like in 2010?’ 

10 December 2010, Canberra 

Join Dr Helen Watchirs (ACT Human Rights & Discrimination Commissioner), Carrie Graf (Coach of the 

Australian Opals and Canberra Capitals), Roslyn Dundas (Director, ACTCOSS) and Professor Andrew 

Byrnes (Faculty of Law, UNSW), in a discussion about what human rights in the Australian Capital 

Territory will look like in 2020. 

Date: 12.15pm to 2.00pm, Friday, 10 December 2010 

Venue: Reception Room, ACT Legislative Assembly 

RSVP: human.rights@act.gov.au or 6205 2222.  Please include any dietary or accessibility 

requirements. 

 

Resources & Reviews 

HRLRC in the News 

The Centre has featured in the following news reports since the last Bulletin: 

• Farah Farouque, 'Independent Probe Call on Police Shootings', The Age (Melbourne), 25 October 

2010 

 

The Key of Sea: Musical Collaboration of Australian, Refugee and Migrant Artists 

The Human Rights Arts and Film Festival has recently released a fantastic album called ‘The Key of 

Sea’, a groundbreaking album of musical collaborations between Australian artists – such as Sarah 

Blasko, The Cat Empire and Urthboy – and refugee and migrant artists.   

The collaborations are beautiful, fun and occasionally heart-breaking. 

Buy the album and show your support for human rights, social justice, humane refugee policies and 

great Australian music.  

You can get more information about the album at www.thekeyofsea.com.au.   

For more information about the Human Rights Arts and Film Festival, visit www.hraff.org.au/.   

 

HRLRC Brings You the Latest Human Rights News and Views 

The HRLRC now brings you the latest Australian, regional and international human rights news, views 

and developments as they happen.  To keep informed of the latest developments, and to be a part of 

the HRLRC community: 

• follow us at http://twitter.com/rightsagenda for updates as they occur; 

• join us at www.facebook.com/pages/HumanRightsLawResourceCentre; and 

• visit www.hrlrc.org.au every Friday for a weekly human rights news summary.   

 

Human Rights Jobs 

Community Legal Sector Opportunities 

There are a range of current vacancies with community legal centres across Australia.   

Join the sector and fight the good fight for human rights and social justice!  Further details at: 
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• www.communitylaw.org.au/cb_pages/jobs_and_getting_involved.php#clc; and 

• www.clc.net.au/JobAds/.   

 

Foreign Correspondent 

Universal Periodic Review of the United States of America 

A few weeks ago I was at the United Nations in Geneva for an informal briefing about the modalities of 

an upcoming plenary on the program of work for a working group that will review the UN’s Human 

Rights Council.  That’s a meeting about a meeting about a meeting about a meeting.  Seriously.  I 

started to wonder about the point of it all.  Then I wondered whether I had remembered to turn the 

dishwasher on.   

This edition of Foreign Correspondent will be about one aspect of the point of it all.  It’s about the 

universal periodic review (UPR) of the United States of America, conducted by the Human Rights 

Council in its 9
th
 Session of the UPR Working Group.   

The UPR is the Human Rights Council’s review mechanism, under which the human rights record of 

each UN member state is reviewed and reported on by other member states.    Reviews don’t all 

generate the buzz that surrounded the US review, but this one’s worth writing about because the US is a 

superpower and, consequently, the highs and lows of the UPR were magnified.   

I’ll start with the list of speakers for the interactive dialogue.  The interactive dialogue is where States get 

to comment, ask questions and make recommendations and the US Government delegation (led by 

three Assistant Secretaries of State) responds. 

The list is drawn up by the OHCHR on a first come, first served basis.  A spot on the list of speakers for 

the US review is hot property, so one week before the review, Cuba and Venezuela started their own 

list.  Cheeky!  They just got a piece of paper, wrote List of Speakers on the top and added their names.  

Mission staff rushed to join up and soon the rogue speakers list looked just like the real thing.   

But the Secretariat was wise to Cuba and Venezuela’s tricks and insisted that the list be drawn up in the 

usual manner.  So Cuba, Venezuela, Iran, Russia and others moved to Plan B and camped overnight on 

the steps of the UN so that they would be first in line.  It was just like a Pearl Jam concert (what, if any, 

bands do people sleep out for these days?).   

The interactive dialogue took place on 5 November 2010.  Here is a sample of the questions and 

recommendations that kick-started the session: the US must do more to eliminate violence against 

women (Iran); the US must ensure that political dissidents are not persecuted (Cuba); law enforcement 

officials must ensure that they do not use excessive force (China).  A chorus of grumbles about the 

legitimacy of the Council ensued.   

Overall most popular issues were the ratification of treaties, the establishment of a National Human 

Rights Institution and the abolition of the death penalty.  To these issues the US responded: we’re 

trying; maybe; and no (and you can’t make us), respectively.   

‘But where are the NGOs?!’ I hear you ask.  NGOs don’t get to participate in the interactive dialogue, but 

they were out in force nonetheless.  The US NGO delegation was made up of 70 representatives from a 

broad range of organisations.  They weren’t all lawyers, either.  I met a story-teller and a musician.   

The NGOs conducted 15 side-events in which they discussed reproductive health, torture, racial 

profiling and Indigenous issues, among others.  These issues were all picked up by States, to greater or 

lesser extents, in the interactive dialogue.   

NGOs also participated in a ‘town hall’ style meeting, held by the US delegation after the close of the 

interactive dialogue.  The meeting was video-linked to Washington DC and streamed on the internet.   

There were also a number of side-side-events.  One of these was held at a local bar which screened 

short videos by communities and individuals about their experience of human rights violations in the US.  

The video screening was followed by a killer set from DJ droits de l’homme (which was nothing like a 

Pearl Jam concert).   

After all the pizzazz, the US was presented with 228 recommendations.  Some will be implemented and 

others will not.  Of those recommendations that are implemented, it is difficult to establish a direct causal 

link with the UPR.   
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In any case, it’s not all about the recommendations.  I heard the owner of an abortion clinic who has 

suffered years of abuse and intimidation (some of it government sanctioned) comment that she was glad 

to learn and draw inspiration from struggles other than hers.  The leader of a sex-workers alliance was 

pleased that sex workers’ issues –so often taboo in sensitive political environments such as UPR 

sessions – were raised at all (thanks Uruguay!).  Other NGOs spoke of the valuable opportunity that the 

UPR provided to use a rights framework when talking to the US Government about economic, social 

and cultural rights.   

UN mechanisms are rarely the sole catalysts for change.  Perhaps it was too much to expect that a 

single UPR session will move a behemoth like the US Government.  But, the process mobilised and 

forged connections within civil society; provided an educative tool for government, civil society and the 

community; and forced high level government officials to admit imperfection and consider and articulate 

responses to pressing human rights problems.  Regardless of what becomes of the recommendations, I 

think this is justification enough for the time, effort and meetings to the power of four.   

Rachel Ball is Director – Policy and Campaigns at the Human Rights Law Resource Centre. She is 

currently on a three-month placement in Geneva, hosted by the International Service for Human Rights.   

 

If I Were Attorney-General… 

An ‘Intervention’ to Enrich the Spirit of the Nation 

Distinguished guests, I am very pleased to stand before you as the Attorney General. 

I am absolutely delighted most people are not offended by my lack of legal qualifications, because when 

they find out that I am also black, the goona* will head for the fan. 

I realise my task ahead is really a big challenge and I am sure that more than one term in office is 

needed for me to embed my reforms.  Wish me luck but, also, please get on board. 

First, I have the Australian Constitution in my sights.   

I am determined to have a successful referendum to define and defend the distinct and societal 

characteristics of the Australian population.  By ‘characteristics’ I mean the array of civil liberties and 

privileges that spring from the distinctiveness, and the collective interests, of all the people, the tradition 

and the land.  Naturally I want the essence of Aboriginal society to be captured but the road to a good 

charter need not be a one-sided mission, occupying the first peoples. 

Our ‘Human Charter’ can be an exciting and redeeming happening for all sections of the national 

community of Australia, even as exciting as the 2000 Olympic Games. 

I am going to announce 2011 as the Year of Australian Celebration to engage everyone in the search for 

Australia’s heartbeat.  And the official recording of the year will become the national document of 

exploration for reconciliation.   

It is quite obvious that I intend to beat the odds and achieve one of the best referendum outcomes in 

Australia’s history.  My bid for a referendum will not be a centralised, insular and elite campaign.  It will 

be a local, community-designed and assisted groundswell, relying upon maximum engagement and 

community self-expression.  Most of all, it will be fun and inspiring.  No section of Australian society, no 

matter how different or how isolated, will be allowed escape from the fuss and limelight. 

It is in this environment that a constitutional definition of Australia’s diverse cultural society is achieved 

and, in the process, protected and valued. 

Next, a ‘constructive agreement’ with the Aboriginal people will be struck.  This will be accompanied by 

a ‘constructive agreement’ with the Torres Strait Islander people.  You might want to call it a treaty, but 

for now I am going to call it a mutual agreement.  It will be a legal document that empowers and 

constitutes the collective existence of the first peoples in the Australian legal system, and authorizes 

them to establish their formal institutions in a compatible way. 

Of course this will occupy much of my time as Attorney General, but I also have another priority.  I plan 

to dramatically reduce the numbers of Aboriginal and Torres Strait Islander men, women, youth and 

children who are ‘wards of the State’.  I intend to halt the march of new-born Indigenous babies into 

foster homes and care, youth detention and then prisons, by creating intervention at all levels. 

No, this is not more control of Aboriginal lives; just the opposite. 
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My ‘intervention’ will be to facilitate community-level actions which target the vulnerable, at-risk people, 

but which also builds the infrastructure for community to cope with new demands, such as care for 

children and community placement and training for youths and adults.  I expect the biggest opposition 

will come from the States and Territories seeking to keep their constitutional powers and responsibilities, 

so my actions must be collaborative and persuasive. 

I know this is not a new idea and is idealistic, but it will be a coordinated and sustained effort. 

To give it life and determination, I will create a national Ombudsman for Indigenous Freedoms and 

Dignity, intended to focus upon the remedies to non-familial care and incarceration of Aboriginal and 

Torres Strait Islander people.  This Ombudsman will have the resources to be well-engaged by 

communities and governments. 

Associated with this targeted goal will be my reforms of the legal system including the institutions.  

Indigenous laws and systems will be addressed in the constructive agreement already mentioned, but 

our traditional legal system, borne out of Latin and European origins must have some adaptations to 

deal with the imposition upon the first laws and practices of Australia.  The legal system must be able to 

interact constructively with customary law and produce outcomes of restorative justice.  It must also find 

justice at the community level, where the poor and powerless have a say in defining and implementing 

justice.   

What are the details? 

I am sorry but I will need to commission further study of this strategic objective, engage with experts at 

all levels of government, and hear from people who feel as victims to an unfair system. 

What can one person do, after all? 

I will need help from all people in Australia to become ‘the world’s best Attorney General’. 

Les Malezer is Executive Director of the Foundation for Aboriginal and Islander Research Action and 

Chairperson of the Global Indigenous Peoples Caucus to the United Nations 

 

*Goona is Aboriginal slang for excrement 


