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Opinion 

Tasers are Lethal Weapons and Must be Regulated and 

Restricted as Such 

The recent death of a Sydney man after being tasered by police is 

tragic, made even more so because it is only the latest example of 

inappropriate and often outrageous use of these stun guns by 

some police officers.  Governments and police services need to 

justify how it is in the interests of the community that police carry 

such devices. 

The recent death in Sydney was at least the third recorded Taser 

death in Australia.  Two men also died last year, one after being 

tasered up to 28 times by police in Townsville. 

Police use of Tasers is not only a problem when it results in death.  

These stun guns deliver approximately 50,000 volts of electricity 

into a person, inflicting excruciating pain. 

Their misuse can amount to torture, as well as lead to serious 

injury.  In one case, a man in Western Australia received third-

degree burns to 10 per cent of his body, including burns to his 

throat, after police tasered him while he was carrying a fuel 

container and a cigarette lighter. 

In Melbourne, two specialist police units - the special operations 

group and the critical incident response team - are presently 

armed with Tasers.  Last year, Victoria Police Chief Commissioner 

Simon Overland indicated that he did not propose that the use of 

Tasers be extended to all police.  However, earlier this year he 

sounded a more equivocal note when he announced a year-long 

trial of Tasers in rural areas, focusing initially on all uniformed and 

traffic management police in Bendigo and Morwell. 

But there are serious problems with current police policies and 

practices nationwide that need to be urgently addressed for the 

continued use of Tasers by any police to be justified. 

The first problem is that Tasers are often not treated as potentially 

lethal weapons, but are seen as a safer alternative to police using 

guns with bullets.  On this approach, it is said to be preferable that 

police use Tasers rather than guns, as using a Taser could save 

someone's life. 

It is true that, in some circumstances, Tasers are less lethal than 

guns, but it is not always the case.  A Canadian inquiry found that 

Tasers increased the risk of heart failure. Amnesty International 

estimates that in 2008 more than 300 people died in the US after 

being struck by a Taser.  Tasers are potentially deadly and 

dangerous weapons and must be treated as such. 
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The second problem is that, in practice, Tasers are not always used in circumstances in which police 

would otherwise be justified in using a gun, but are instead increasingly used as compliance tools or in 

less serious situations.  The NSW Ombudsman and the Northern Territory Coroner have expressed 

serious concerns about inappropriate Taser use.  In one of the more absurd incidents, in April last year, 

Geraldton police tasered a person who was driving a car. 

The third problem is that the evidence clearly demonstrates that Tasers are used disproportionately 

against particularly marginalised and disadvantaged groups, including Indigenous people and those who 

are experiencing mental health crises. 

If Tasers were only used to prevent recourse to handguns, one would hope we would not have seen the 

shocking incident in Western Australia, where it is alleged that police tasered a pregnant 18-year-old 

woman up to eight times. 

It is also unlikely that we would have seen police in South Australia use a Taser to subdue a man in a 

mental health crisis, and New South Wales police might have avoiding use of a Taser against an 18-

year-old at Carols by Candlelight to defuse a situation. 

The Queensland Police Service has acknowledged that one of the key risks associated with the use of 

Tasers is over-reliance by police officers.  This is sometimes referred to as ‘mission creep’ - that is, 

Tasers become a weapon of first choice, and a barrier to the development of skills and experience in 

negotiation and de-escalation. 

It is extremely disappointing that at the same time as deaths and injuries from Tasers rise across 

Australia, so too does the use of Tasers by police forces across Australia without proper justification. 

For too long, the law and order agenda of governments has trumped all other interests.  The evidence 

increasingly suggests that arming police with Tasers is harmful and potentially deadly, and that use of 

the weapons causes an immense amount of pain. Taser policies and practices across Australia must 

change to reflect that evidence. 

Police are here to protect us.  For the most part, they do that job well.  But how many incidents do we 

need, including deaths, before governments restrict Taser use by police in evidence-based and 

appropriate ways, including through proper regulation?  Tasers should only ever be used as a last resort 

and where absolutely necessary to prevent death or a serious risk to life. 

Emily Howie is Director of Advocacy and Strategic Litigation at the Human Rights Law Resource 

Centre. 

 

News 

HRLRC Brings You the Latest Human Rights News and Views 

The HRLRC now brings you the latest Australian, regional and international human rights news, views 

and developments as they happen.  To keep informed of the latest developments, and to be a part of 

the HRLRC community: 

• follow us at http://twitter.com/rightsagenda for updates as they occur; 

• join us at www.facebook.com/pages/HumanRightsLawResourceCentre; and 

• visit www.hrlrc.org.au every Friday for a weekly human rights news summary.   

 

Tasmanian Government Releases Directions Paper on a Charter of Rights for Tasmania 

On 20 October 2010, the Tasmanian Government released a ‘Directions Paper’ proposing a Charter of 

Human Rights and Responsibilities for Tasmania.   

The Paper outlines a ‘recommended model for a Tasmanian Charter of Human Rights and 

Responsibilities’, which draws from and builds on the ACT Human Rights Act 2004, the Victorian 

Charter of Human Rights 2006 and the findings and recommendations of the Tasmanian Law Reform 

Institute in 2007.  The Paper seeks the ‘views and obtain written submissions from interested persons or 

organisations’ on the proposed Charter by 29 November 2010.  Following this process, the Tasmanian 

Government will then determine ‘whether the proposed model should be implemented in legislation’.   
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Welcoming the release of the Paper, Tasmania’s Anti-Discrimination Commissioner, Robin Banks, said 

‘The announcement is a welcome step by the Attorney-General, one that provides everyone in 

Tasmania with an important opportunity to understand how a human rights charter might work’.  Ms 

Banks said that ‘In 2006-07, Tasmanians spoke out strongly in support of a charter of human rights 

specific to Tasmania with almost 95% of submissions in support.  Today’s announcement and launch 

gives us all an opportunity to reinforce that message of three years’ ago and play a part in helping the 

Government shape a human rights charter for Tasmania.’ 

Ms Banks concluded, ‘I commend the Minister for taking this important next step towards achieving 

more effective respect and protection for human rights in Tasmania, and I encourage all sectors in our 

community to read the discussion paper and participate in the consultation process.  This is an 

opportunity not to be missed.’ 

The Directions Paper, together with further information about the consultative process, is at 

www.justice.tas.gov.au/corporateinfo/projects/human_rights_charter.   

Phil Lynch is Executive Director of the Human Rights Law Resource Centre 

 

National Human Rights Framework Developments 

Federal Government Re-Introduces Human Rights (Parliamentary Scrutiny) Bill 

Call for Submissions to Senate Inquiry 

On 30 September 2010, the Attorney-General re-introduced the Human Rights (Parliamentary Scrutiny) 

Bill 2010 and the Human Rights (Parliamentary Scrutiny) (Consequential Provisions)Bill 2010 in the 

House of Representatives. 

The Bills comprise key elements of the Government’s ‘Human Rights Framework’ and were 

subsequently referred to the Senate Legal and Constitutional Affairs Legislation Committee for inquiry 

and report.  

Notwithstanding gaps and deficiencies in the Government’s Human Rights Framework, the Human 

Rights Law Resource Centre welcomes these Bills and supports their expeditious passage. 

The Human Rights (Parliamentary Scrutiny) Bill 2010 establishes a Joint Parliamentary Committee on 

Human Rights, to be comprised of five members of the House of Representatives and five Senators, 

with two primary functions: 

• first, to ‘examine’ Bills, legislative instruments and existing Acts ‘for compatibility with human rights 

and to report to both Houses of Parliament on that issue’; and 

• second, to ‘inquire into any matter relating to human rights which is referred to it by the Attorney-

General, and to report to both Houses of Parliament on that matter’.   

The Bill also introduces a requirement that each new Bill introduced to parliament be accompanied by a 

Statement of Compatibility which includes an ‘assessment of whether the Bill is compatible with human 

rights’.  This requirement also extends to certain legislative instruments. 

For the purposes of both the Joint Committee and Statements of Compatibility, ‘human rights’ means 

those human rights and fundamental freedoms contained in the seven core international human rights 

treaties to which Australia is party. 

On 5 October 2010, the HRLRC made a submission to the Senate Legal and Constitutional Affairs 

Committee inquiry into the Bills.  Notwithstanding gaps and deficiencies in the Government’s Human 

Rights Framework, the HRLRC welcomes the establishment of a Joint Parliamentary Committee on 

Human Rights and supports the expeditious passage of the Bills.  The HRLRC submission does, 

however, make a range of recommendations as to how to strengthen and effectively operationalise the 

Bills.   

The Senate Committee is calling for submissions by 27 October 2010 and is due to report by 23 

November 2010.  Further details of the Committee’s inquiry are at 

www.aph.gov.au/senate/committee/legcon_ctte/human_rights_bills_43/info.htm. 

The HRLRC submission to the Committee is at www.hrlrc.org.au/content/our-work/law-reform-and-

policy-work/submission-on-human-rights-parliamentary-scrutiny-bill-2010-oct-2010/.   

Phil Lynch is Executive Director of the Human Rights Law Resource Centre 
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Former Western Australian Premier Calls for Australian Charter of Rights 

Former Premier of Western Australia, Professor Geoff Gallop, has called for the enactment of a national 

Charter of Rights in the 13
th
 Annual Hawke Lecture, entitled ‘Re-Thinking Australian Politics: Engaging 

the Disenfranchised’.   

Relevantly to the legislative protection of human rights in Australia, Professor Gallop stated: 

When it comes to political reform we need a new radical centre built around the consolidation of 

parliamentary reform in the short-term, a Charter of Rights and Responsibilities beyond that, and a 

meaningful Republic in the longer-term.  This needs to be linked to a new concept of political leadership 

that seeks to better engage the public on a range of issues including political reform... 

What we need is power with authority.  So too does power need to be regulated, particularly executive 

power.  

We need a Charter of Rights and Responsibilities as recommended by the Brennan Committee and as 

instituted in the ACT and Victoria to place individual rights and liberties at the forefront of our decision-

making and public administration.  Such proposals have well understood that rights have to be defined and 

their boundaries marked out.  What are the limits of free speech?  How do we best institutionalise the right 

to vote?  So too has it been recognised that rights may come into conflict with each other or with wider 

public interest considerations such as national security. 

The aim of a Charter is to open up a proper dialogue between the Legislature, the Executive and the 

Judiciary. It does this without undermining the pre-eminence of the Parliament and with full recognition of 

the need to balance rights against each other and against competing public interests.  By requiring the 

Parliament to carefully consider the rights implications of its work and the public sector to act in ways that 

are compatible with human rights would add a new dynamic to our political processes.  It sends a powerful 

message to our legislators and to our administrators about the accountability of government to the people. 

Indeed the British experience with such a system tells us that public authorities have been encouraged to 

search for solutions to situations that had previously been viewed as unavoidable and unalterable.  In other 

words it helps avoid that tunnel vision that all too often operates within executive government. 

… 

The current government has thus far rejected the full program of human rights reform recommended by the 

Brennan Committee.  This indicates the role right populist thinking plays within the ALP either as a 

phenomenon to be feared or as an approach to politics that should be endorsed.  However, like the 

Republic it won’t go away as an issue.  Resistance of its embrace on the grounds of popular opinion and 

the greater importance of the needs of executive government diminishes us as a political community.  

However, it is an issue that requires more advocacy and campaigning around the role such a Charter can 

play, particularly in respect of services provided by public bodies.  As the British Institute of Human Rights 

put it when reviewing the day-to-day functioning of the UK’s Human Rights Act: 

Too often the Human Rights Act is associated with technical legal arguments or perceived to be 

limited to high profile – sometimes spurious – claims by celebrities and criminals.  These case 

studies reveal a very different picture.  They show how groups and people themselves are using 

not only human rights law, but also the language and ideas of human rights to challenge poor 

treatment and negotiate improvements to services provided by public bodies. 

Even though I can imagine the difficulties of campaigning on the question of a Charter, I see it as an 

important political reform because it talks to us as free citizens with wider responsibilities just as the new 

forms of political engagement do.  It institutionalises the values we purport to hold and makes it clear that 

the exercise of power is a most important business that needs ethics and sensible regulation.  By requiring 

governments and law-makers to think carefully about what they are doing it has the potential to create 

greater confidence in the quality of the outcomes.  Once again we have entered that territory we call ‘trust 

in government’... 

Re-engagement shouldn’t just be about giving electors what they want as indicated by opinion polls.  It 

requires leadership around the very principles under which we say we are governed – human rights and 

democratic accountability.  Putting them together in a way that produces good and effective government 

requires a commitment to reform and a commonsense attitude to what is required from our political system. 

The full speech is at http://www.unisa.edu.au/hawkecentre/ahl/2010ahl_Gallop.asp.   
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Victorian Charter of Rights Developments 

News Case Studies on the Role of a Charter of Rights in Promoting Dignity and 

Addressing Disadvantage 

The Human Rights Law Resource Centre continues to collect and publish case studies which 

demonstrate the ways in which a Charter of Rights or Human Rights Act can improve transparency and 

accountability in government, promote dignity and address disadvantage.   

There are now around 40 case studies from Victoria, the ACT and the UK at 

www.hrlrc.org.au/content/topics/national-human-rights-consultation/case-studies/.   

Below is a recent case study from Victoria.   
 

Middle-Aged Man with Disability moved from Nursing Home to More Suitable Accommodation 

A man in his 40s was placed in a nursing home after acquiring a brain injury.  Successful efforts were 

made to identify more suitable residential accommodation for a person of his age.  However, the 

Transport Accident Commission, who were responsible for contributing to the man’s accommodation 

expenses, informed the man’s family that he could not move to the new accommodation for a further 30 

days, being the notice period required by the nursing home.   

At the risk of losing placement at the new residential facility, the Director of that facility contacted TAC 

on behalf of the family, invoking the Charter.  The Director advocated that the man be allowed to move 

to suitable accommodation immediately and that TAC bear any associated costs.  The Director argued 

that their failure to act or accommodate the man was a beach of their obligations as a public authority 

under the Charter, including protection from ill- treatment, the right to protection of families, freedom of 

movement and the right to public participation.  TAC agreed to move the grandson and bear costs within 

12 hours of receiving the email. 

Relevant Human Rights: The right to protection of families, protection from cruel, inhuman or 

degrading treatment, freedom of movement and the right to public participation.  

Source: West Heidelberg Community Legal Service Inc 

 

Victorian Charter Case Notes 

Can a Commercial Entity Discriminate against People because of their Sexual 

Orientation on the Grounds of Its Religious Beliefs? 

Cobaw Community Health Services Limited v Christian Youth Camps Limited & Anor [2010] VCAT 1613 

(8 October 2010) 

VCAT has recently ruled that a Christian adventure resort has discriminated against a gay youth suicide 

prevention group by denying them access to its camping facilities because of their sexual orientation.   
 

Facts 

The WayOut project (‘WayOut’) is a youth suicide prevention initiative operated by Cobaw Community 

Health Service (‘Cobaw’) that targets homosexual young people in rural Victoria.  WayOut wished to 

have a two-day forum at the Phillip Island Adventure Resort (‘PIAR’).  PIAR is operated by Christian 

Youth Camps Limited (‘CYC’).  CYC was established by the trustees of the Christian Brethren Trust for 

purposes connected with the Christian Brethren religion.   

In June 2007, WayOut project co-ordinator, Ms Hackney, made a telephone call to PIAR resort 

manager, Mr Rowe, to arrange a booking.  Ms Hackney considered that he had refused her booking on 

the basis of the sexual orientation of the proposed attendees.   

Cobaw claimed that CYC and Mr Rowe contravened the Equal Opportunity Act 1995 (Vic) by 

discriminating against them in the provision of services and accommodation on the basis of their sexual 

orientation.  CYC and Mr Rowe denied that discrimination did occur and if it did, they relied on certain 

religious exemptions in the Act. 

There were two key issues: 

• The first key issue was whether discrimination had actually occurred.   
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• The second key issue was whether CYC could rely on the religious exemptions in the Act.   
 

Decision 

Was there discrimination on the basis of the sexual orientation? 

There was a conflict in the evidence regarding what was said in the telephone conversation between Ms 

Hackney and Mr Rowe.  Mr Rowe argued that he did not refuse to accept the booking.  Even if he did, 

Mr Rowe claimed it was not on the basis of sexual orientation, but was because WayOut would ‘promote 

the homosexual lifestyle’. 

Justice Hampel preferred the evidence of Ms Hackney, finding that she would never use the phrase 

‘homosexual lifestyle’.  Ms Hackney was adamant that homosexuality was part of a person’s identity and 

not a lifestyle choice. 

Her Honour also concluded that CYC had refused to accept WayOut’s booking for accommodation on 

the basis of sexual orientation.  Her Honour rejected the distinction drawn by Mr Rowe between sexual 

orientation and promoting homosexuality. 
 

The religious exemptions and the Victorian Charter 

Justice Hampel noted that when interpreting the religious exemptions under the EO Act, she must have 

regard to their purpose, namely to protect religious freedoms, in a manner consistent with the Charter of 

Human Rights and Responsibilities Act 2006.  In particular, she considered the rights to freedom of 

thought, conscience, religion and belief in s 14 of the Charter, and freedom of expression in s 15 of the 

Charter, in a manner which is compatible with the rights to equality and freedom from discrimination in 

section 8 of the Charter.  She noted that this interpretation should not privilege one right over another, 

but recognise their co-existence. 

Section 75(2) exception: bodies established for religious purposes 

Section 75(2) of the EO Act provides that the prohibition on discrimination does not apply ‘to anything 

done by a body established for religious purposes that conforms with the doctrines of the religion or is 

necessary to avoid injury to the religious sensitivities of people of the religion’. 

Is CYC a religious body? 

Justice Hampel was not satisfied that the purposes of CYC in the conduct of the adventure resort were 

religious.   

Her Honour found that, although CYC’s constitution declared its establishment was inspired by a 

religious motive, the purposes of CYC were not directly and immediately religious and related to the 

conduct of camping for both secular and religious groups. 

Although this finding made it unnecessary to consider the rest of s 75(2), her Honour did so due to the 

extent to which the matters were argued before her. 

What are the doctrines of the religion? 

Justice Hampel followed the recent case of OV and OW v Members of the Board of the Wesley Mission 

Council (2010) NSWCA 155 to determine the relevant ‘religion’, and found that it was the Christian 

Brethren denomination of Christianity. 

Her Honour considered evidence from two theologians to determine the ‘doctrines’ of this religion.  After 

hearing the evidence, her Honour accepted that plenary inspiration (the words of the Bible must be 

believed and acted upon) is a doctrine of the religion.  However, her Honour found that not everything in 

scripture amounts to ‘doctrine’.  Her Honour agreed with the evidence of Dr Black that the scripture’s 

statements about same-sex relationships needed to be read as statements reflecting the prevailing 

cultural beliefs at the time, not as statements for all time.  Her Honour also placed heavy weight on the 

evidence that reference to marriage, sexual relationships or homosexuality is absent in the creeds or 

declarations of faith which adherents of the Christian Brethren are asked to affirm.  Accordingly, the 

Tribunal held their beliefs about marriage, sexual relationships or homosexuality are not doctrines of the 

religion. 

What does ‘conforms with the doctrines of the religion’ mean? 

Her Honour referred to s 14 of the Charter and art 18 of the ICCPR and noted that they both distinguish 

between the right to freedom of religion or belief, and the right to demonstrate or manifest religion or 
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belief in worship, observance, practice and teaching.  She noted that the right to hold a belief is broader 

than the right to act upon it.  Her Honour referred to McFarlane v Relate Avon Limited [2010] EWCA Civ 

B1 where Laws LJ held the right to freedom of religious belief does not confer a right on members of a 

religion to impose their beliefs on a secular society.   

Justice Hampel concluded that there was no evidence to suggest that conformity with their beliefs about 

marriage and sexuality required CYC to avoid contact with people who were not of their faith and who 

did not subscribe to their beliefs about God’s will in respect of sex and marriage.   

Was the refusal to take the booking necessary to avoid injury to the religious sensitivities of people of 

the religion? 

Justice Hampel was not satisfied that the denial of the booking was necessary to avoid injury to the 

religious sensitivities of adherents of the religion.  In this respect, her Honour noted evidence that CYC 

had not restricted attendance at the adventure resort to those who conformed with their beliefs about 

sex and marriage.  

Section 77 exception: the genuine religious beliefs or principles 

Section 77 provides that the prohibition on discrimination does not apply if the discrimination is 

necessary for a person to comply with their genuine religious beliefs or principles.  For similar reasons to 

those identified above, her Honour held that it was not necessary to refuse the booking in order to 

comply with their genuine religious beliefs. 
 

Conclusion 

Justice Hampel ultimately concluded that: 

The conduct of the respondents in refusing the booking was clearly based on their objection to 

homosexuality.  They are entitled to their personal and religious beliefs.  They are not entitled to impose 

their beliefs on others in a manner that denies them the enjoyment of their right to equality and freedom 

from discrimination in respect of a fundamental aspect of their being.” 

Her Honour made a declaration that CYC had committed discrimination in breach of the Act, and 

ordered that CYC pay compensation of $5,000 for the hurt and distress caused. 

The decision is at www.austlii.edu.au/au/cases/vic/VCAT/2010/1613.html.   

Ashleigh Ellis is a lawyer with Mallesons Stephen Jaques 

 

Comparative Law Case Notes 

European Court Considers Rights to Privacy and the Home and Procedural Safeguards 

against Eviction 

Kay & Ors v United Kingdom [2010] ECHR 1322 (21 September 2010) 

This decision concerned the right to respect for home under art 8 of the European Convention of Human 

Rights. The European Court of Human Rights decided that the decision of the UK County Court to strike 

out the applicants’ art 8 defences meant that ‘procedural safeguards’ for the assessment of 

proportionality of the interference with the right were not observed.  Accordingly, it was held that there 

had been a violation of art 8 of the Convention. 
 

Facts 

In this case the applicants were living in premises owned by the London Borough of Lambeth 

(‘Lambeth’). These premises were known as ‘short life’ premises as they were due for demolition, 

development or works.  In 1979, Lambeth started passing these properties to the London and Quadrant 

Housing Trust (‘LQHT’) and other organizations for housing people to whom no statutory duty was 

owed, including provision of temporary accommodation for homeless people.  The applicants were all 

provided with housing under this initiative which was referred to as the ‘singles scheme’.  

In 1995 the informal licence arrangements between Lambeth and LQHT were replaced by individual ten-

year leases of each property.  These leases were subject to a break clause allowing either Lambeth or 

LQHT to terminate the lease on 6 months notice.  One purpose of such an arrangement was to provide 

the applicants with assured shorthold tenancies rather than licences.  This arrangement was said to 

prevent the applicants from acquiring security of tenure under the Housing Act 1985.   
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In 1999, Lambeth attempted to terminate its leases with LQHT who in turn advised the applicants that 

the head leases had been terminated.  In subsequent proceedings, the applicants argued they were 

tenants with security of tenure under the Housing Act and in the alternative they sought to argue that 

eviction would be a disproportionate measure (the ‘proportionality argument’) under art 8 of the 

Convention.   

Article 8 of the Convention specifies: 

1. Everyone has the right to respect for his private and family life, his home and his correspondence.  

2. There shall be no interference by a public authority with the exercise of this right except such as is in 

accordance with the law and is necessary in a democratic society in the interests of national security, 

public safety or the economic well-being of the country, for the prevention of disorder or crime, for the 

protection of health or morals, or for the protection of the rights and freedoms of others.  

In late 2002, a judge ruled that the applicants had no security of tenure under the Housing Act and in 

late 2003 (following the decision of the House of Lords in London Borough of Harrow v Qazi [2003] 

UKHL 43) the proportionality argument was rejected by the court.  An appeal against these rulings was 

unsuccessful and an appeal to the House of Lords was also dismissed.  In April 2006, possession 

orders were made against the applicants.  An application was made to the European Court of Human 

Rights in September 2006. 
 

Decision 

Relevant UK decisions preceding the European Court decision in Kay 

In considering this matter, the European Court considered a number of previous UK decisions in which 

the scope, application and relationship between domestic judicial review processes and art 8 of the 

Convention were raised. 

In 2003, London Borough of Harrow v Qazi was decided.  In this case it was held that premises 

continued to be Mr Qazi’s home even though his domestic law entitlement to remain in the premises had 

ended.  Despite this finding, the House of Lords decided that a local authority’s contractual or 

proprietary right to possession could not be defeated by an art 8 defence.  

In 2006, the House of Lords in Kay v Lambeth Borough Council [2006] UKHL 10 considered the 

circumstances in which a proportionality argument might be raised.  Lord Hope of the majority stated 

that where all legal requirements for a possession order had been satisfied, the only defence open to an 

occupier would be: 

(a) if a seriously arguable point is raised that the law which enables the court to make the possession order 

is incompatible with Article 8 [‘gateway (a)’]… 

(b) if the defendant wishes to challenge the decision of a public authority to recover possession as an 

improper exercise of its powers at common law on the ground that it was a decision that no reasonable 

person would consider justifiable [‘gateway (b)’], he should be permitted to do this provided again that the 

point is seriously arguable… 

In the 2008 decision of Doherty v Birmingham City Council [2008] UKHL 57, the House of Lords held 

that domestic public law grounds (judicial review) were sufficiently broad to enable consideration of the 

proportionality of a decision under art 8 of the Convention.  

In 2009 the Court of Appeal considered the ‘gateway b’ defence in the matter of Doran v Liverpool City 

Council [2009] EWCA Civ 146 and Lord Justice Toulson stated: 

the question whether the council’s decision was unreasonable has to be decided by applying public law 

principles as they have been developed at common law, it is to be remembered that those principles are 

not frozen… It is now a well recognized fact that the Convention is influencing the shape and development 

of our domestic public law principles. 

 

Arguments 

The applicants argued that they had been denied the opportunity to argue the proportionality of the 

possession proceedings under art 8(2) of the Convention.  The European Court noted the applicants 

‘contended that in their cases, the proportionality issue should have been determined by the court 

hearing the possession proceedings after it had carried out a fact finding exercise...’ and ‘emphasised 

the ambiguity of the scope of conventional judicial review grounds.’  Along similar lines, the Equality and 
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Human Rights Commission (intervening) argued that existing public law remedies did not adequately 

enable courts to determine the proportionality of a proposed eviction.   

By contrast the Government argued that the applicants had failed to articulate any personal 

circumstances and had all been offered alternative premises.  These claims were disputed by the 

applicants.  The Government also sought to argue that the public law option of judicial review were 

broader than traditional Wednesbury grounds and ‘could include a challenge based on alleged 

disproportionality.’  The Government also referred to the ‘wide margin of appreciation afforded to 

member States.’  
 

Held 

The European Court held the central question was whether the interference with art 8 was ‘necessary in 

a democratic society’.  In discussing these words, the European Court noted that ‘procedural 

safeguards’ were relevant and that ‘the Court must examine whether the decision-making process 

leading to measures of interference was fair and such as to afford due respect to the interests 

safeguarded by Article 8.’  The European Court emphasised that: 

the loss of one’s home is the most extreme form of interference with the right to respect for the home.  Any 

person at risk of an interference of this magnitude should in principle be able to have the proportionality of 

the measure determined by an independent tribunal in light of the relevant principles under Article 8 of the 

Convention, notwithstanding that, under domestic law, this right to occupation has come to an end. 

The European Court welcomed the tendency of domestic courts to expand conventional judicial review 

grounds in light of art 8 but noted the applicants’ matters were dealt with prior to these developments 

which were encapsulated by the Doherty decision. 

Ultimately the European Court decided that the decision of the County Court to strike out the applicants’ 

art 8 defences meant that ‘procedural safeguards’ for the assessment of proportionality of the 

interference were not observed.  Accordingly, it was held that there had been a violation of art 8 of the 

Convention.  
 

Comment 

This decision of the European Court has not resolved the issue of how art 8 and proportionality 

arguments can be raised in UK courts.  Commentary following this judgment has emphasised that in the 

UK, domestic courts are only bound by decisions of the highest UK appellate court and are therefore 

judges continue to be bound by the ‘gateways’ set out by Lord Hope in the 2006 Kay decision.  

Furthermore, the issue of ‘gateways’ is again before the UK courts in Pinnock v Manchester City 

Corporation.  Although oral argument has been heard, no decision has been handed down and the court 

has called for written submissions on the European Court decision in Kay. 

Essentially, decisions from Qazi to Conners to Doherty demonstrate the ways in which courts are 

dealing with obligations to undertake a proportionality review under art 8. In a similar fashion, Victorian 

courts are currently grappling with jurisdictional issues surrounding the Charter of Human Rights and 

Responsibilities Act 2006 and the analogous s 13 right.  In the Director of Housing v Sudi [2010] VCAT 

328, Bell J noted that if the Victorian Civil and Administrative Tribunal did not have jurisdiction to 

consider Charter issues, the tenant would need to proceed to the Supreme Court by way of judicial 

review.  It is hard not to agree that ‘[f]rom the point of view of ensuring equal access to justice, which is 

an important value and purpose of the Charter, this would be a bad outcome.’ (Sudi at 143). 

The decision is at www.bailii.org/eu/cases/ECHR/2010/1322.html.   

Chris Povey is a Senior Lawyer with the PILCH Homeless Persons’ Legal Clinic 

 

Sex Workers Must not be Forced to Choose between their Right to Liberty and Right to 

Security of Person 

Bedford v Canada, 2010 ONSC 4264 (28 September 2010) 

In September 2010, the Superior Court of Justice of Ontario (Canada) struck down ss 210, 212(1)(j) and 

213(1)(c) of the Criminal Code, which criminalised certain aspects of sex work, on the basis that they 

violated the right to security of the person and, in the case of s 213(1)(c), the freedom of expression.  

According to the Court, the impugned provisions endangered the lives of sex workers and forced them 
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to choose between their right to liberty and their right to security of the person, in violation of the 

Canadian Charter of Rights and Freedoms. 
 

Facts 

Canada decriminalised sex work in 1985, although certain aspects of sex work are still prohibited in the 

Criminal Code.   

In Bedford v Canada, the applicants— one current and two former sex workers—sought a declaration 

that ss 210, 212(1)(j) and 213(1)(c) of the Criminal Code violated the right to liberty and security of the 

person in s 7 of the Canadian Charter.  They also sought an order that s 213(1)(c) violated the freedom 

of expression in s 2(b) of the Charter.  Section 210 of the Criminal Code made it a criminal offence to 

conduct sex work in an indoor location on a habitual and frequent basis.  Section 212(1)(j) made it an 

offence to live on the avails of sex work, and s 213(1)(c) made it an offence to communicate in public for 

the purpose of engaging in sex work.  The applicants argued that the impugned provisions endangered 

the lives of sex workers because they significantly increased the incidence of violence against them.   

The respondent, the Attorney-General of Canada, argued that the Canadian Parliament had decided to 

criminalise what it deemed the most harmful and public emanations of sex work.  The respondent 

argued that the applicant’s case was ill-founded, as there was no constitutional right to engage in sex 

work in Canada.  The Attorney-General observed that the Charter ‘does not mandate Parliament to 

design a regime allowing the applicants to engage in prostitution with fewer hindrances’.  In the event 

that the Superior Court found a violation of s 2(b) or 7 of the Charter, the Attorney-General claimed the 

violation was a reasonable limitation of rights pursuant to section 1 of the Charter.   
 

Decision 

Justice Himel held that the impugned provisions of the Criminal Code violated the right to liberty and 

security of the person in s 7 of the Canadian Charter and, in the case of section 213(1)(c), the freedom 

of expression in s 2(b).  Having found that the violations could not be saved by s 1 of the Charter as a 

reasonable limit of rights, the Court declared the provisions invalid and struck them down. 
 

Right to security of the person 

Justice Himel found that the offences in ss 210, 212(1)(j) and 213(1)(c) of the Criminal Code deprived 

the applicants of the right to liberty and security of the person.  Her Honour reasoned that the  

three provisions prevent prostitutes from taking precautions, some extremely rudimentary, that can 

decrease the risk of violence towards them.  Prostitutes are faced with deciding between their liberty and 

their security of the person.  Thus, while it is ultimately the client who inflicts violence upon a prostitute, in 

my view the law plays a sufficient contributory role in preventing a prostitute from taking steps that could 

reduce the risk of such violence.     

On this basis, her Honour declared the impugned provisions to be grossly disproportionate, and some to 

be arbitrary and overbroad, and therefore unsalvageable under the s 1 limitations clause.  
 

Freedom of expression 

Justice Himel found that the communication offence in s 213(1)(c) of the Criminal Code caused street 

sex workers to forgo proper screening of customers and compelled them to make hasty decisions that 

compromised their personal safety.  As speech aimed at safeguarding one’s physical and psychological 

integrity is at the core of the freedom of expression, her Honour explained, the offence constituted a 

prima facie infringement of the freedom of expression.   

In deciding whether or not the offence was a justifiable limitation on the freedom of expression, Himel J 

characterisd the legislative objective of the offence – namely combating social nuisance – as a 

‘legitimate legislative purpose of pressing and substantial concern’.  However, her Honour concluded 

that the offence’s impairment of the freedom was not proportionate to its objective.  In so finding, her 

Honour observed:  

in pursuing its legislative objective, the communication provision so severely trenches upon the rights of 

prostitutes that its pressing and substantial purpose is outweighed by the resulting infringement of rights.  

This rights infringement is even more severe given the evidence demonstrating the law’s general 

ineffectiveness in achieving its purpose.  By increasing the risk of harm to street prostitutes, the 

communicating law is simply too high a price to pay for the alleviation of social nuisance.   
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On this basis, Himel J declared s 213(1)(c) an unjustifiable limitation of rights pursuant to s 1 of the 

Canadian Charter.    
 

Relevance to the Victorian Charter 

Sex work is lawful in the state of Victoria although, like in Canada, certain aspects of sex work are still 

prohibited (for example, street-based sex work, living on the earnings of sex work).  One of the primary 

aims of the Prostitution Control Act 1994 (Vic), the primary law governing sex work in Victoria, is to 

protect sex workers from violence and exploitation.  Read together with the right to liberty and security of 

the person in s 21 and the freedom of expression in s 15 of the Charter of Human Rights and 

Responsibilities Act 2006 (Vic), there is a clear obligation to ensure that sex workers are not unduly 

exposed to violence or abuse.  Even though Beford was not presented as an equality case, when one 

considers that women continue to comprise the overwhelming majority of sex workers, the right to 

equality in s 8 of the Charter should also be taken into account and interpreted as requiring relevant 

public authorities to take all appropriate measures to ensure the safety of sex workers.  

The decision is at www.canlii.org/en/on/onsc/doc/2010/2010onsc4264/2010onsc4264.html.   

Simone Cusack is Strategic Policy Coordinator at the Public Interest Law Clearing House and co-

author of Gender Stereotyping: Transnational Legal Perspectives (2010) 

 

Investigation of Death of Human Rights Defender and the Need for Independent 

Investigation and Expeditious Prosecution 

Evangeline Hernandez v The Philippines, UN Doc CCPR/C/99/D/1559/2007 (20 August 2010) 

The Human Rights Committee has held the Philippines breached its obligations under the International 

Covenant on Civil and Political Rights following the arbitrary killing of a human rights activist by 

members of the State’s military.  The Committee found that the State party failed to take effective 

measures both to protect the right to life and to ensure the complete and expeditious prosecution of 

those responsible for the killing, in violation of arts 6(1) and 2(3) of the Covenant. 
 

Facts 

Ms Benjaline Hernandez, a human rights advocate, was conducting research on the impact of the peace 

process in Mindanao, in April 2002.  On 5 April 2002, Ms Hernandez and three local people were inside 

a hut which was strafed (attacked by machinegun fire from a low-flying aircraft) by six paramilitaries from 

the Citizens Armed Force Geographical Unit, led by 7
th
 Battalion Master Sergeant ‘T’.  All four pleaded 

for mercy, but were shot dead.  The autopsy on Ms Hernandez revealed that she had been shot twice at 

close range, while lying on her back. 

Representatives of Ms Hernandez’s mother filed a complaint against the security forces for breaching 

the peace agreement signed by the Philippines government and the National Democratic Front of the 

Philippines.  The case is yet to be heard by the Joint Monitoring Committee under the peace agreement.  

At some length, the Department of Justice filed criminal proceedings, which were still ongoing eight 

years after the deaths.  

Ms Hernandez’s mother submitted a communication to the Human Rights Committee, claiming 

violations of arts 2(1), 2(3), 6(1), 7, 9(1), 10(1), 17 and 26 of the Covenant. 
 

Decision 

Admissibility 

The State party disputed the admissibility of the communication on a number of grounds, all of which 

were rejected by the Committee. 

First, the State party pointed out that domestic remedies had not been exhausted prior to submitting the 

communication, as required by art 5(2)(b) of the Optional Protocol to the Covenant.  Proceedings before 

the Philippine Commission on Human Rights and the Regional Trial Court were still pending.  The 

Committee found that, consistent with previous case law, domestic remedies must both be effective and 

available, and must not be unreasonably prolonged.  In the circumstances, eight years after the killings, 

criminal proceedings were still incomplete.  Moreover, the State party had provided no explanation for 

the delay and cited no complicating factors that had contributed to it.  The Committee therefore held that 
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domestic remedies had been unreasonably prolonged, and that it was not precluded from hearing the 

case on the basis that they had not been exhausted. 

The State party also maintained the case was inadmissible as it was being investigated by ‘another 

procedure of international investigation or settlement’ under art 5(2)(a) of the Optional Protocol, namely 

the UN Special Rapporteur on extrajudicial, summary or arbitrary executions, who visited the State party 

in 2007.  The Committee held that fact-finding visits by special rapporteurs do not fall within the meaning 

of art 5(2)(a).  Accordingly, the communication was not inadmissible on this ground. 

Nevertheless, the Committee found that the author’s claims in regard to arts 2(1), 7, 9(1), 10(1), 17 and 

26 of the Covenant were inadmissible.  The author had failed to explain, for the purposes of admissibility 

under art 2 of the Optional Protocol, how those rights had been violated by the State party.  Only claims 

in relation to arts 6(1) and 2(3) had been substantiated sufficiently to be considered admissible. 
 

Article 6(1): Right to Life 

Article 6(1) of the Covenant enshrines the right to life, which must be protected by law and cannot be 

arbitrarily deprived. 

It was not disputed that Ms Hernandez died as a result of being shot in the paramilitary attack.  In the 

absence of convincing evidence that 7
th
 Battalion Master Sergeant T was acting in a wholly individual 

capacity when the killing took place, the Committee found that his actions were attributable to the 

State’s military organisation, and that the State party was responsible for the death of Ms Hernandez.  

Moreover, the State party had not advanced convincing evidence of measures it had taken to protect the 

right to life or prevent arbitrary killings, as it was obliged to do under art 6.  The Committee thus 

concluded that a violation of art 6(1) had occurred. 
 

Article 2(3): Provision of Effective Remedies 

Under art 2(3), each State party undertakes to provide and enforce effective remedies for victims of 

rights violations.  In its decision, the Committee emphasised that: 

[T]he State party is under an obligation to take effective measures to ensure that the criminal proceedings 

are expeditiously completed, that all perpetrators are prosecuted, and that the author is granted full 

reparation, including adequate compensation.  The State party should also take measures to ensure that 

such violations do not recur in the future. 

The Committee found that, while the State party had provided information about some general initiatives 

that had been adopted to deal with cases of extrajudicial killing, it had failed to provide information about 

the provision of a remedy in this particular case.  The State party had not explained how the State’s 

general initiatives would bring about a remedy for the violation, or why a remedy had been delayed in 

the first place.  The Committee noted that the State party had only managed to initiate one prosecution 

in relation to the incident, which was, in any case, unreasonably prolonged.  Therefore, the Committee 

found that the State party had violated art 2(3), read in conjunction with art 6. 
 

Relevance to the Victorian Charter 

The right to life is protected under s 9 of the Victorian Charter.  This decision reinforces that the right to 

life includes a right to the effective, expeditious investigation and prosecution of arbitrary killings.  

Excessive and unreasonable delay on the State’s part in this regard will itself constitute a failure to 

respect and protect the right to life. 

The decision is at www2.ohchr.org/tbru/ccpr/CCPR-C-99-D-1559-2007.pdf.   

Sarah Lenthall is a volunteer with the Human Rights Law Resource Centre 

 

Human Rights Committee Considers Necessity for Independent, Impartial 

Investigations in Cases of Alleged Breaches of the ICCPR 

Olimzhin Eshonov v Uzbekistan, UN Doc CCPR/C/99/D/1225/2003 

A father of a man who died in custody submitted a complaint to the Human Rights Committee 

(Committee), alleging violations of his son’s rights and his own rights under arts 2, 6 and 7 of the 

International Covenant on Civil and Political Rights by Uzbekistan.  The Committee found that 

Uzbekistan had breached the ICCPR, finding the son had been arbitrarily deprived of life, subject to 
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torture or cruel, inhumane or degrading treatment and that Uzbekistan had failed to conduct an 

adequate and impartial investigation of the allegations. 
 

Facts 

The author of the complaint to the Committee was the father of a son who was arrested and died in 

custody in Uzbekistan.  The author contended that his son was healthy before his arrest and died as a 

result of his treatment in custody.  The author produced to the Committee photographic evidence of 

trauma to his son’s body, including bruising, scratching and swelling.   

Initial investigations by authorities in Uzbekistan determined there would not be criminal proceedings 

initiated in relation to the case.  The author submitted several further petitions to various state bodies 

including the General Prosecutor requesting further investigations.  Further internal investigations were 

conducted that concluded that the son died of several chronic health issues including hypertension, 

chronic anaemia, chronic lung infection and kidney infection resulting in brain haemorrhage.  X-rays 

showed seven broken ribs, which were explained to be the result of cardiac massage.   

The author contested the findings of the internal investigations, in particular as they were not consistent 

with the actual injuries as shown in his photographic evidence or his son’s prior medical history as he 

had never been diagnosed with any of the chronic illnesses documented.   

The author submitted to the Committee that Uzbekistan had failed to properly investigate his claims, in 

particular by failing to exhume and re-examine the body in an open investigation, and in doing so 

breached his son’s and his own rights to an effective remedy under art 2 of the ICCPR.  The author 

submitted that the treatment of his son in custody breached his son’s rights under art 6 (right to life) and 

7 (prohibition against torture and ill-treatment) of the ICCPR, and that at minimum, the continued 

interrogation of his son while he was gravely unwell constituted torture of itself. 

The first key issue for the Committee was whether there was sufficient evidence to determine that there 

had been a breach of arts 6 or 7 of the ICCPR by Uzbekistan against the son.   

The second key issue was whether the investigation into complaints made by the author about the death 

of his son and alleged breaches of the ICCPR met requirements in art 2 that claims to remedy for 

breaches under the ICCPR be met with proper inquiry. 
 

Decision 

The Committee found that there had been a breach of arts 6 and 7 of the ICPCR both alone and when 

read in conjunction with art 2, with regard to the author’s son. 

The Committee also found that author’s own rights under art 2 had been breached as he had been 

denied an effective remedy for the death of his son. 

In respect of art 2, the Committee was of the view that,  

the State Party’s investigations into the highly suspicious circumstances of the death of the author’s son in 

the State party’s custody just nine days after his arrest by officers of the National Security Service, were 

inadequate, in the light of the State party’s obligation under article 6, paragraph 1, and article 7, read in 

conjunction with article 2, of the Covenant. 

The Committee appears to have drawn adverse inferences against Uzbekistan in light of its failure to 

complete satisfactory investigation into circumstances of the author’s son’s death: 

The Committee considers, therefore, that the State party’s failure to, inter alia, exhume the body and the 

author’s son and to properly address any of the author’s claims raised at the domestic level and in the 

context of the present communication about the inconsistencies between injuries on his son’s body and the 

explanations advanced by the State party’s authorities, warrant the finding that there has been a violation 

of article 6, paragraph 1 and article 7, of the Covenant, with regards to the author’s son. 

The Committee considered that the circumstances illustrated by the author ‘point towards the State 

party’s direct responsibility for his son’s death by torture’.  As a result, such evidence ‘necessitated at 

the very minimum a separate independent investigation of the potential involvement of the State party’s 

law enforcement officers in the torture and death of the author’s son.’ 

The view of the Committee was that ‘the State party is under an obligation to provide the author with an 

effective remedy in the form, inter alia, of an impartial investigation into the circumstances of his son’s 

death, prosecution of those responsible and adequate compensation.  The State party is also under an 

obligation to prevent similar violations in the future.’  The Committee further stated that ‘in cases where 
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there are complaints from the family of the victim about these inadequacies or other substantial reasons, 

States parties should pursue investigations through an independent commission of inquiry or similar 

procedure.’ 
 

Relevance to the Victorian Charter 

The principles applied in this decision can be used as guidance for interpreting the Victorian Charter, 

which similarly protects the right to life (s 9) and the right to protection from torture and cruel, inhuman 

and degrading treatment (s 10). 

In particular, the decision demonstrates that where an ICCPR right is alleged to have been abused, art 2 

in conjunction with the allegedly breached rights operates to require a State to conduct an effective and 

independent investigation.   

The Committee’s view shows a clear position that allegations of human rights abuses must be met by all 

signatories to the ICCPR with thorough and open investigations.  The Committee appeared prepared to 

draw adverse inferences from the lack of a thorough investigation, such that it considered arts 6 and 7 

had been breached, along with procedural breaches of art 2. 

The decision is at www2.ohchr.org/tbru/ccpr/CCPR-C-99-D-1225-2003.pdf.   

Kate Fazio is a lawyer with Mallesons Stephen Jaques 

 

Adrakhim Usaev v Russian Federation, UN Doc CCPR/C/99/D/1577/2007 

The Human Rights Committee, in consideration of a communication submitted under the Optional 

Protocol to the International Covenant on Civil and Political Rights, ruled that a man currently 

imprisoned in Russia had been subjected by the law enforcement authorities to torture or cruel, inhuman 

and degrading treatment during interrogations and while in detention.  
 

Facts 

The author of the complaint to the Committee is a Russian national currently imprisoned in Norislsk, 

Russia.  On 14 July 2001, the author was arrested for allegedly taking part in an armed attack against a 

police station in Gudermes (Chechen Republic) on 14 March 2001, and was sentenced to 13 years 

imprisonment.  He was found guilty of illegal acquisition of fire arms, participation in an illegal armed 

organisation, terrorism and attempt on the life of law enforcement officials in the exercise of their duties.  

The author contended that on the day of his arrest, several armed individuals broke into his house, and 

without identifying themselves or presenting any warrant, started beating him, his father and his brother.  

The police subsequently ‘discovered’ a pistol which he alleges they brought with them.  Based on the 

finding of the pistol, he was taken to the police station and arrested.  According to the author, the pistol 

was a mere pretext for his arrest, and there was no mention of it in his criminal case.   

While in detention, the author alleged he was beaten and tortured over three days, where a nylon bag 

and gas mask were placed on his head to prevent him from breathing, to the point where he lost 

consciousness on two occasions and had to be revived.  Further, he was prevented from sleeping.  On 

17 July 2001, unable to withstand the torture anymore, he agreed to sign all necessary documents.  The 

author claims that during the preliminary investigation, his requests to be represented by a lawyer were 

refused and instead, procedural documents were signed by lawyers whom he had never met.  

The author claimed that the Russian Federation had breached his rights under arts 2, 5, 7, 9, 14, 20, 

and 26 of the Covenant.   

The first key issue for the Committee was whether the author’s allegations under arts 2, 5, 7, 9, 14, 20, 

and 26 were admissible.   

The second issue for the Committee was whether the merits of the claim were made out.  
 

Decision 

Admissibility 

The Committee found that the author’s allegations under arts 5, 9, 20 and 26 of the Covenant, were 

inadmissible under the Optional Protocol as the author had not presented sufficient evidence to support 

his claim.   
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However, the Committee considered that the remaining claims regarding violations of arts 7 (freedom 

from inhuman or degrading treatment or punishment) and 14 (right to equality before the law) had been 

sufficiently substantiated and declared them admissible. 
 

Merits 

The Committee held that the facts did not support the author’s claim that, because he was not 

represented by a lawyer during the preliminary investigation, his rights under art 14(3)(a) (which 

provides a person must be informed promptly and in detail of charges laid against them) had been 

violated.  The Committee found that the author’s appeal to the Supreme Court contained no claim of 

non-representation by a lawyer throughout the preliminary investigation.  Further, in the author’s 

comments dated 31 August 2008, he admitted that he had met with a lawyer during the preliminary 

investigation. 

Similarly, the Committee found, in the absence of any other pertinent information on the file, the facts 

did not support the author’s claim that his rights under article 14(3)(f) (which guarantees the assistance 

of an interpreter if required) were violated as he was never offered the services of an interpreter despite 

his requests.   

However, the Committee concluded the author had established violations of arts 7 and 14(3)(g) (which 

provides a person should not be compelled to confess guilt) of the Covenant.  The Committee was 

satisfied the author was beaten and subjected to ill-treatment by the police during the interrogation, in 

the absence of a lawyer, which forced him to confess guilt.  The Committee noted that the State party 

had adduced no specific explanation or substantive refutation of these allegations which therefore gave 

due weight to the author’s allegations.   

Finally, the Committee noted that the State party is required to provide the author with an effective 

remedy, including the payment of appropriate compensation, pursuit of criminal proceedings to establish 

responsibility for the author’s ill treatment and to consider the author’s immediate release. 
 

Relevance to the Victorian Charter 

Similar to the Covenant, the Victorian Charter provides for recognition and equality before the law (s 8) 

and protection from torture and cruel, inhuman or degrading treatment (s 10). This decision assists in 

defining the nature and scope of the state’s obligation to investigate alleged breaches of these rights 

and the importance of substantive evidence when determining a claim. 

The decision is at www2.ohchr.org/tbru/ccpr/CCPR-C-99-D-1577-2007.pdf.   

Ashleigh Ellis is a lawyer with Mallesons Stephen Jaques 

 

Who is a ‘Victim’ with Standing to Bring a Complaint under the ICCPR? 

Fatima Andersen v Denmark, UN Doc CCPR/C/99/D/1868/2009 (26 July 2010) 

The UN Human Rights Committee has held that to be a 'victim' under the International Covenant on Civil 

and Political Rights requires the identification of specific consequences of the conduct that forms the 

basis of the complaint, such consequences specifically affecting the alleged victim. 

Further, State Parties to the Covenant are not required to make 'competent authorities' available to 

determine complaints pursuant to State Party obligations under the Covenant in circumstances where 

complaints are insufficiently founded and the complainant cannot meet the definition of 'victim'. 
 

Facts 

Andersen, the author of the communication, claimed to be a victim of her rights by Denmark pursuant to 

arts 2, 20(2) and 27 of the Covenant. 

Andersen, a Danish citizen and Muslim, wears a headscarf in connection with her religion. 

The substance of Anderson’s complaint was that a Danish Member of Parliament (the leader of the 

Danish People's Party) made remarks comparing Muslim headscarves with the Nazi swastika symbol.  

The remarks were made in the context of a debate concerning the appropriate appearance of Members 

when speaking at the rostrum in Parliament. 
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Anderson asserted that the remarks evidenced a ‘pattern of Islamophobic statements amounting to hate 

propaganda against Muslims in Denmark carried out by a number of leading members of the Danish 

People’s Party.’  Andersen alleged that these remarks, and other conduct, by Members of Parliament, 

are influential and productive of hatred towards Muslims in the Danish community. 
 

Decision 

Exhaustion of domestic remedies 

Article 2 of the Optional Protocol requires a prospective author to have 'exhausted all available domestic 

remedies' before making a communication to the Committee.  Various provisions of the Danish Criminal 

Code were examined by the Committee.  The Committee considered that as Andersen had sought, 

without success, to invoke the most specific section of the Code applicable to her complaint, it would be 

'unreasonable' to expect her to then go about seeking to invoke more general provisions.  The 

Committee also seemed to accept Andersen's contention that she was not required to pursue private 

domestic remedies, such as by bringing an action for defamation.  On that basis, the Committee found 

that domestic remedies had been exhausted. 
 

'Victim status' 

The Committee noted that a person cannot make a communication under the Covenant 'in theoretical 

terms' on behalf of a collective interest.  Rather,  

[a]ny person claiming to be a victim of a violation of a right protected by the Covenant must demonstrate 

either that a State party has by an act or omission already impaired the exercise of his right or that such 

impairment is imminent, basing his argument for example on legislation in force or on a judicial or 

administrative decision or practice. 

Denmark had not made any submissions to the Committee directly on point.  Andersen relied on 

Toonen v Australia to establish herself as a victim.  Toonen v Australia concerned a communication 

made by a homosexual man from Tasmania, in relation to legislation criminalising homosexual activity, 

even between consenting adults in private.  In that instance the Committee accepted that, despite the 

fact that the legislation had not been enforced for some time, Toonen had: 

made reasonable efforts to demonstrate that the threat of enforcement and the pervasive impact of the 

continued existence of the incriminated facts on administrative practices and public opinion had affected 

him and continued to affect him personally. 

With respect to Andersen's communication, however, the Committee was unable to find that the 

statement by the Member of Parliament 'had specific consequence for her or that the specific 

consequences were imminent and would personally affect the author'. 

The Committee therefore found that Andersen was not a victim for the purposes of the Covenant and 

the Optional Protocol. 
 

Operation of article 2 of the Covenant 

Article 2(3) of the Covenant concerns the obligation of State Parties to ensure that persons claiming to 

have their rights or freedoms violated are able to have their claims determined by a 'competent authority' 

of the State, such as a Court.  The Committee noted that art 2 can only be invoked in conjunction with 

alleged contraventions of other articles of the Covenant.  Competent authorities of State Parties are not 

required to deal with 'complaints which are insufficiently founded and where the author has not been 

able to prove that she was a direct victim of such violations'. 
 

Relevance to the Victorian Charter 

This decision may assist persons contemplating making a communication to the Committee to assess 

whether they have exhausted Australian domestic remedies.  The decision can also be used to inform 

consideration of the nexus that must be shown between infringements of rights protected by the Charter 

and identifiable effects on specific persons. 

The decision is at www2.ohchr.org/tbru/ccpr/CCPR-C-99-D-1868-2009.pdf.   

Brendan Wood is a Law Graduate with Allens Arthur Robinson 
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The Welfare of Children must be ‘Primary Consideration’ in Decisions Regarding 

Immigration Detention of Parents 

MXL, R (on the application of) & Ors v Secretary of State for the Home Department [2010] EWHC 2397 

(Admin) (30 September 2010) 

The England and Wales High Court has held that the immigration detention of a Jamaican woman with 

dependant children breached arts 5 and 8 of the European Convention of Human Rights on the basis 

that her detention affected the welfare of her children.  It was further held that the decision makers’ 

failure to apply a relevant policy when exercising their discretion to continue the claimant’s detention, 

also rendered her detention unlawful.  
 

Facts 

‘MXL’ (the principle claimant) was a Jamaican national who, in 2003, had been granted leave to remain 

in the United Kingdom as a spouse of a British citizen . MXL and her spouse have two UK born children 

who were aged six and two at the time of the events leading up to the proceedings before the High 

Court.  In February 2002, shortly after arriving in the UK, MXL received a conviction for shoplifting.  In 

the following six years she was convicted of theft on 6 separate occasions, totalling 19 offences, and in 

February 2009 she received a 24 month sentence for conspiracy to steal.   

MXL was due to be released on 16 April 2009; however, on 9 March 2009 she was served with a notice 

indicating that the Secretary of State for the Home Department was considering her deportation.  On 6 

April 2009, MXL was informed by letter that a decision had been made that she should be detained 

because it was considered likely that she would abscond and there was a risk that she would re-offend.  

On 4 June 2009 MXL was served with a deportation order, and an authority for her continued detention 

was issued on 11 June 2009.  MXL unsuccessfully appealed against the 11 June deportation decision, 

but on 23 October 2009 Burnett J granted an order for reconsideration of the deportation appeal (that 

appeal had yet to be heard and did not form the subject matter of the proceedings before the High 

Court).   

MXL remained in immigration detention until 21 December 2009, when she was granted bail after 

issuing the proceedings before the High Court.  By that time she had previously been refused bail by 

immigration judges on at least two occasions.  During her time in detention, her two young children were 

in foster care.  

The question before the Court was whether MXL’s immigration detention between 16 April 2009 and 21 

December 2009, pending the outcome of her appeal against the deportation order, was unlawful in the 

circumstances, giving rise to a liability for damages. MXL’s challenge was based on four grounds, the 

fourth of which was that:  

The decision to detain was irrational and also in breach of Article 5 and Article 8 of the ECHR as it failed to 

take account properly or at all the welfare of the children as a primary consideration, or accord the factors 

in favour of release the decisive weight they required.   

 

Decision 

MXL was successful on the fourth ground (quoted above) relating to arts 5 and 8 of the European 

Convention.   

Article 5 provides that ‘No one shall be deprived of his liberty save [in the following cases and] in 

accordance with a procedure prescribed by law’ (emphasis added).   

Article 8 provides that ‘There shall be no interference by a public authority with the exercise of [the right 

to respect for private and family life] except such as is in accordance with the law…’ (emphasis added).  

In relation to the alleged art 5 breach, the Court defined the relevant question to be ‘whether a decision 

to detain where there is a power in law to detain is nevertheless arbitrary and not in accordance with the 

law because it is taken without regard to or contrary to the terms of a relevant policy promulgated by the 

decision taker for application within the jurisdiction’. 

The Court relied on authority of the European Court of Human Rights in holding that, policies which 

inform how a decision maker’s discretion can be exercised, can form part of the relevant ‘law’ for the 

purpose of arts 5 and 8 of the European Convention.  This meant that, in order for the decision 
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regarding MXL’s continued detention to conform with art 5, the relevant decision maker was required to 

comply with the policies relevant to determining whether an individual should be detained.   

The Court went on to state that normally, art 8 would ‘add little to Article 5 in terms of the justification of 

detention’.  However, the Court took the view that ‘where children of tender years dependent on their 

mother are concerned, the impact of detention on them is a consideration best examined within the 

context of Article 8’.  The EWHC found that art 8 was engaged in MXL’s circumstances as her continued 

detention affected the interests of her children.  This meant that ‘the detention of the mother must be 

compatible with Article 8 in order to be in accordance with the law and proportionate under Article 5’.  
 

Operation of Article 8 

Once art 8 is engaged, the Court stated that:  

the exercise of judgement in a case falling within its ambit must comply with the principles identified by [the 

Strasbourg Court].  In a case where the interests of children are affected this means that other principles of 

international law binding on contracting states should be complied with.  In the case of children those 

principles are reflected in Article 3(1) of the UN Convention on the Rights of the Child 1989 to which the UK 

is now a party without any derogation in respect to immigration decision making.  As the Committee on the 

Rights of the Child explain in its General Comment of 2003 “Article 3(1): the best interests of the child as a 

primary consideration in all actions concerning children”.  

 

Interests of the Child 

The Court referred to an earlier assessment by the Children’s Champion, which had strongly suggested 

that it was in the best interests of the children for MXL to be released pending deportation, as this would 

allow a relationship between mother and children to be maintained, which in turn would make it easier 

for the children to be removed to Jamaica with MXL should she be deported.  

In discussing the second basis for the challenge (which ultimately failed), the Court stated that:  

…there is no indication in the file notes during this period that [the UK Borders Agency] had taken a 

position on the dilemma identified by the Children's Champion.  If it was intended that the claimant should 

be deported to Jamaica and take her children with her then she should have been released to care for her 

children before removal.  This would restore the daily care bond that existed before she was sent into 

custody and promote the welfare of the children by returning them to the daily care and contact of 

the person who it was envisaged would be looking after them with sole responsibility thereafter.  If 

it was concluded that the mother's care was so poor or intermittent that the best interests of the children 

required them to be supervised in the future by the social services and/or they should be permanently 

separated from their mother, it would have highlighted the degree of intended interference with the family 

life of mother and children that would become the focal point at the Article 8 appeal. (emphasis added).  

The Court held that the decision to detain clearly had ‘serious implications’ for the welfare of the 

children, and the failure to take account of the children’s interests was unlawful in the circumstances.  

The Court further held that the ‘continued detention was disproportionate and not necessary in a 

democratic society’.   
 

Relevance to the Victorian Charter 

Broadly, this decision re-affirms the principle that where the interests of children are at issue, such 

interests should be the primary consideration of a decision maker when exercising discretion.  This 

principle is particularly relevant to the interpretation of s 17 of the Charter, which relates to the protection 

of families and children.  For example, the decision may be relevant to the circumstances of a Victorian 

female prisoner with young children, who wishes to be transferred to an institution where her children 

can remain with her during the term of her imprisonment.  

This case could also bear upon the relationship between s 17 and s 21 of the Charter (s 21 being the 

right to liberty and security of the person, which prohibits arbitrary arrest and detention).  For example, 

the decision might be relevant where a Victorian detainee with dependent children is applying for bail.  

On the basis of this decision, it might be possible to argue that, because the interests of dependant 

‘children of tender years’ are affected, in order for the parent’s detention to be proportionate (that is, not 

arbitrary) under s 21 of the Charter, the detention must be compatible with s 17 of the Charter.  

This decision will have no direct impact on immigration related decisions, as the Charter does not apply 

to decisions of federal public authorities.  
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The decision is at www.bailii.org/ew/cases/EWHC/Admin/2010/2397.html. 

Jacqui Bell is on secondment to the Human Rights Law Resource Centre from Blake Dawson 

 

Indian Supreme Court Considers Right to Liberty and Safeguards against Arbitrary 

Detention 

Pebam Ningol Mikoi Devi v State of Manipur & Ors [2010] INSC 782 (27 September 2010) 

The Indian Supreme Court has consider the right to liberty and safeguards against arbitrary detention, 

including the need for sufficient justification for any deprivation of liberty and the availability of 

expeditious, substantive review of the lawfulness of any such detention.   
 

Facts 

Ranjit Oinamcha was the editor of a Manipur daily newspaper.  He was arrested on 18 September 2009 

and charged with engaging in anti-national activities.  He was placed under preventive detention 

pursuant to the National Security Act by order passed by the Imphal West District Magistrate. 

The order’s grounds for detention stated that Mr Oinamcha collaborated with Irom Priyobarta Singh of 

the United National Liberation Front (UNLF) to extort money from government contractors with demand 

letters printed on Mr Oinamcha’s press.  The grounds for detention also stated that the extortion resulted 

in a wave of terror in the general public which prejudiced the maintenance of public order.  It noted that 

the UNLF is an unlawful association fighting for Manipur independence from India.  Additionally, it stated 

that police arrested Mr Oinamcha on 17 September 2009.  

Mr Oinamcha made a representation in response to the order.  In it he stated that on17 September 2009 

Mr Singh brought a sum of money, which he claimed was earned from contract work, to Mr Oinamcha’s 

residence for safe keeping.  Mr Oinamcha stated he believed Mr. Singh’s story and kept the money.  

That night police, along with Mr. Singh, came to his house and asked him to hand over the money, 

which he did.  On 18 September 2009, he was told to report that day to law enforcement, who 

interrogated him regarding the money and forced him to sign a back dated seizure memo and a back 

dated arrest memo.  The same day, he was detained at the police station and was told he had been 

made a co-accused with Mr. Singh and charged with a violation of the Unlawful Activities (Prevention) 

Act.  He denied all allegations in the grounds for detention.  He claimed that he was not involved with 

the UNLF, that he started the press only in 2006 and could not have been involved in printing demand 

letters since 2003, that he did not even know Mr Singh, that the arrest and seizure were not done on 17 

September but on 18 September, and that he had not committed any acts that disturbed the 

maintenance of public order or prejudiced the security of the State. 

Mr Oinamcha’s representation was filed on 9 October 2009.  However, it was not forwarded to the 

central government until 16 October 2009 and was not received until 28 October 2009. 

Mr Oinamcha’s wife filed a petition on his behalf questioning the sufficiency of the detention order.  The 

Guwahati High Court dismissed the petition, and the wife appealed to the Indian Supreme Court.   
 

Decision 

Violation of constitutional right to personal liberty 

After emphasizing that ‘[i]n India, the utmost importance is given to life and personal liberty of an 

individual, since we believe personal liberty is the paramount essential to human dignity and happiness,’ 

the Indian Supreme Court found that Mr Oinamcha’s detention violated his Constitutional right to liberty.   

Article 21 of the Indian Constitution provides that no person shall be deprived of his life and personal 

liberty except according to procedure established by law.   

Article 22 provides additional procedural safeguards in the case of preventive detention where a person 

has been detained without trial.  Article 22(5) guarantees to detainees the right (1) to be informed as 

soon as possible of the grounds on which his detention is based and (2) to be afforded the earliest 

opportunity to make a representation against the detention.   

Whether grounds for detention are sufficient is a matter for the subjective satisfaction of the detaining 

authority.  A court normally will not inquire into the correctness of the decision but may examine the 

decision-making process.  The court may find the order invalid if one of the grounds which lead to the 
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subjective satisfaction of the detaining authority is nonexistent, misconceived, or irrelevant.  The Court 

held that inclusion of an irrelevant or nonexistent ground in the order of detention is an infringement of 

the first right guaranteed by art 22(5), and the inclusion of an obscure or vague ground is an 

infringement of the second. 

The Court found that the documents relied on by the order of detention did not provide any reasonable 

basis for passing the detention order.  The grounds were based primarily on Mr Oinamcha’s own 

statements to an investigating officer.  Such statements could not be relied on to sustain an order of 

detention in the absence of any supporting or corroborating evidence.  The Code of Criminal Procedure 

dictates that such statements are not substantive evidence and can only be used for the limited purpose 

of witness impeachment at trial.  No other documents substantiated Mr Oinamcha’s involvement in the 

alleged unlawful activities.   

The National Security Act confers to the central government the power to revoke an order of detention.  

The Court found that for this power to be real and effective, a detainee must have a right to make a 

representation to the government against the order of detention.  Thus, the failure of the state 

government to comply with the onward transmission of his representation to the central government 

deprived Mr Oinamcha of his right to have his detention revoked. 

The Court further held that the seven day delay in forwarding Mr Oinamcha’s representation violated art 

22(5) of the Indian Constitution.  Article 22(5) mandates that a detainee be afforded the earliest possible 

opportunity to make a representation against a preventative detention order.  What constitutes a 

reasonable time is a case-specific inquiry, but courts should ensure against remissness, indifference, or 

avoidable delay.  The Court stated that a delay of seven days may not be inordinate, but the state had 

offered no explanation for it. 
 

Relevance to the Victorian Charter 

Section 21 of the Charter protects the right to liberty and security of person.  The section prohibits 

arbitrary arrest or detention and requires that a person must not be deprived of his or her liberty except 

on grounds, and in accordance with procedures, established by law.  A person who is arrested or 

detained must be informed at the time of arrest or detention of the reason for the arrest or detention and 

must be promptly informed about any proceedings to be brought against him or her.  Any person 

deprived of liberty by arrest or detention is entitled to apply to a court for a declaration or order regarding 

the lawfulness of his or her detention.  The court must make a decision without delay and order the 

release of the person if it finds that the detention is unlawful. 

The decision is at www.commonlii.org/in/cases/INSC/2010/782.html.   

Kathryn Reed is an LLM candidate at Melbourne Law School and a volunteer with the Human Rights 

Law Resource Centre 

 

Discrimination on Ground of Nationality 

Nikolaus Fürst Blücher von Wahlstatt v Czech Republic, UN Doc CCPR/C/99/D/1491/2006 

The Human Rights Committee has found that Czech land laws requiring citizenship as a necessary 

condition for restitution of property previously confiscated by authorities constitutes a violation of the 

right to equality before the law.  
 

Facts 

Nikolaus Fürst Blücher von Wahlstatt (the author) submitted a communication to the Human Rights 

Committee under the First Optional Protocol to the International Covenant on Civil and Political Rights, 

alleging that the application of certain Czech land laws amounted to a violation of a number of rights 

under the ICCPR, including the rights to equality before the law, equal protection of the law and a fair 

trial.   

The author claimed to be the lawful heir of certain agricultural properties situated in the Czech Republic.  

The properties had belonged to the Von Wahlstatt family since 1832 but were nationalized by the state 

some time between 1948 and 1949.  The author's cousin, Alexander Blücher von Wahlstatt (the 

testator), had owned the properties at the time they were nationalised.  After his death in 1974, the 

testator bequeathed all of his properties in Czechoslovakia (as it then was) to the author.  
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In 1991, the Government of the Czech Republic passed Land Law No. 229/1991 to address the land 

confiscations that had occurred between 1948 and 1989.  The land law made compensation available, 

but only to citizens of the Czech and Slovak Federal Republic who permanently reside in the territory 

and whose land and buildings had passed to the State between 1948 and 1989.  Under the land law 

compensation would also be available to persons who had inherited confiscated properties, provided 

also that they are citizens of the Czech and Slovak Federal Republic and permanently reside in the 

territory.   

The author had instituted a large number of proceedings over several years, including administrative 

restitution proceedings in the district land offices, complaints to the European Court of Human Rights 

and applications to the Czech Constitutional Court.  The Constitutional Court rejected the author's 

application on the basis that the testator, as the bearer of the inherited rights in question at the time of 

the land confiscation, was not proven to have held Czech citizenship.  

In his communication to the Committee, the author alleged that any requirement to prove the citizenship 

of the testator in order to access compensation for the confiscated properties was discriminatory and 

violated his right to equality before the law and equal protection of the law in art 26 of the ICCPR.  The 

author also alleged that the right to a fair trial under art 14 had been violated in a number of previous 

proceedings.  
 

Decision 

The Committee considered that the citizenship requirement in the land law violated art 26 of the ICCPR, 

whether it was inherent in the law or whether it resulted from an application of the law by the courts.  

The Committee reiterated its view in previous decisions that not all differentiations in treatment can be 

deemed to be discriminatory under art 26.  At 10.2, the Committee observed that ‘a differentiation which 

is compatible with the provisions of the ICCPR and is based on objective and reasonable grounds does 

not amount to prohibited discrimination within the meaning of Article 26’. 

The Committee pointed to previous decisions where it had found that a legal requirement for citizenship 

as a necessary condition for restitution of property previously confiscated by authorities makes an 

arbitrary and discriminatory distinction between individuals who are equally victims of prior State 

confiscations, and constitutes a violation of art 26.  The Committee considered that this reasoning was 

all the more pertinent in the present case, where the author himself does satisfy the citizenship criterion 

but is denied restitution on the basis of his inability to prove the same criterion in respect of the testator.  

In light of this finding, the Committee did not go on to consider the author's other claims regarding the 

right to a fair trial under Article 14.   

The Committee observed that, by becoming a party to the Optional Protocol, the State had recognised 

the competence of the Committee to determine whether there has been a violation of the ICCPR, and 

that, pursuant to Article 2, the Committee had undertaken to provide an effective and enforceable 

remedy in the event that a violation of one of the rights of its citizens had occurred.  

In this case, an effective remedy included appropriate compensation if the properties could not be 

returned.  The Committee also said that the State should review its legislation to ensure that all persons 

enjoy both equality before the law and equal protection of the law.   
 

Relevance to the Victorian Charter 

In Victoria, the right to equality before the law and equal protection before the law in s 8(3) of the 

Charter is in substantially the same terms as art 26 of the ICCPR.  Accordingly, were a Victorian court to 

consider the compatibility with the Charter of a Victorian law having the effect of the land law, it is likely 

that a breach of s 8(3) would be established.  However, the prospects for an effective remedy under the 

Charter are more limited than the remedies available under the ICCPR.  Under s 36 of the Charter, the 

Supreme Court may make a declaration that a statutory provision cannot be interpreted consistently with 

a human right under the Charter, but such a declaration does not affect the validity or operation of the 

statute.  

The decision is at www2.ohchr.org/tbru/ccpr/CCPR-C-99-D-1491-2006.pdf.   

Rosannah Healy is a lawyer and Pro Bono Coordinator with Allens Arthur Robinson 
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Canadian Court Considers Content of Right to Equality and Role of Appellate Courts in 

Discrimination Matters 

Ayangma v French School Board, 2010 PECA 16 (9 September 2010) 

The decision reviews the Supreme Court of Canada’s jurisprudence in regards to the violation of the 

human right to equality under s 15(1) of the Canadian Charter of Rights and Freedoms in an 

employment context. The Prince Edward Island Court of Appeal considers whether the trial judge below 

erred in finding that the hiring of school teachers and principals by a school board was not in violation of 

the appellant’s right to equality.  

The decision confirms that a comparative analysis must be undertaken which considers the surrounding 

context of the claim and claimant to determine if s 15(1) of the Charter has been violated.  

The role of an appellate court when reviewing a trial judge’s findings of fact and law is also discussed.  
 

Facts 

The appellant is a teacher who holds a teaching certificate in Prince Edward Island.  He is a Canadian 

citizen, a native of Cameroon and is black in colour.  The respondent, French School Board (the 

‘Board’), was established pursuant to the provisions of the School Act and is charged with delivering 

French language education on the Island.  The other respondent, Gabriel Arsenault (‘Arsenault’), was 

the Superintendent of the Board throughout the relevant period. 

Collective agreements were in effect between the Province of Prince Edward Island and the Prince 

Edward Island Teachers Federation which provided that one of the minimum requirements to be hired 

by the Board as a school principal was a course in school administration.  The appellant was an 

applicant in four competitions to be school principal.  In two of the competitions, the applicant was the 

only one with a course in school administration.  In three of the competitions, those who were hired to be 

school principals were hired before they had completed their course in school administration.  

The appellant claims that the Board and Arsenault had violated his right to equality under s 15 of the 

Charter by hiring individuals who did not meet one of the minimum requirements of the collective 

agreements.  He claims that he was more qualified than any of the other competitors and so this was 

evidence he was being discriminated against on the basis of his colour or age. 

The appellant also claims that he was discriminated against on the basis of his colour or age because 

between 1991 and 1998 the appellant applied for and was hired twice for probationary teaching 

contracts and therefore he was entitled to a permanent contract and yet was never hired on a 

permanent contract.  

The trial judge, Chevrie J, found that the laws in effect and their application by the Board and Arsenault 

were not in breach of s 15 of the Charter. 
 

Decision 

The appeal was dismissed.  The Court of Appeal reviewed the authorities where s 15(1) of the Charter 

had been considered.  Written reasons were given by McQuaid J with Jenkins CJ and Murphy J in 

agreement.  

Section 15(1) of the Charter provides: 

Every individual is equal before and under the law and has the right to the equal protection and equal 

benefit of the law without discrimination and, in particular, without discrimination based on race, national or 

ethnic origin, colour, religion, sex, age or mental or physical disability. 

The Court considered the purpose of s 15 to be the prevention of the infringement of one’s human 

dignity by ensuring people are not subject to disadvantage and stereotyping.  Citing the decision of 

lacobucci J in Law v Canada (Minister of Employment and Immigration) [1999] 1 SCR 497, the Court 

reaffirmed that laws or actions taken pursuant to laws which distinguish or differentiate between 

individuals will be found to be in violation of this purpose where the individual subject to differential 

treatment is a member of one of the enumerated groups in s 15(1). To determine whether this purpose 

has been violated a comparative analysis considering the context of the claim and claimant is to be 

undertaken.  The purpose and effect of the legislation is to be considered as well as contextual factors 

such as biological, historical and sociological similarities and dissimilarities and whether the 

discrimination occurs in a substantive sense.  The starting point of the inquiry is whether there has been 
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a violation of s 15(1) from the claimant’s view but then this is to be tempered by the point of view of the 

reasonable person.  This analysis therefore has both a subjective and objective element.  

The Court then turned to the appellate court’s role in reviewing the trial judge’s findings of fact and law.  

It is not the role of the appellate court to make its own factual findings in substitution for those of the trial 

judge unless it can be found that the trial judge made a palpable and overriding error.  If there is some 

evidence upon which the trial judge can base their factual finding then the appellate court should not 

intervene.  On this basis the Court chose not to intervene with the trial judge’s decision.  There was no 

evidence that during the hiring process the appellant was discriminated against on the basis of his color 

or age.  Furthermore, the Court found it to be important that the trial judge had accepted evidence that 

completion of a course in school administration was only a technical requirement in order to be hired by 

the Board and successful candidates would be allowed to undertake such a course upon their selection. 

A court of appeal is able to reach its own conclusions on pure questions of law and substitute them for 

those reached by the trial judge.  The trial judge was found by the Court not to have made any errors in 

law.  The Court held that the provision of the relevant laws and their application in the hiring process by 

the Board did not violate s 15 of the Charter.  It also held that the appellant, upon completion of two 

probationary contracts within a 5 year period, was merely ‘eligible for’ but was not entitled to a 

permanent contract.  
 

Relevance to the Victorian Charter 

This decision is useful in terms of its review of the Canadian jurisprudence in relation to the equivalent of 

s 8 of our Charter of Human Rights and Responsibilities Act 2006 (Vic).  The more developed Canadian 

approach to claims for violations of the right to equality provides an indication of the direction in which 

Australian jurisprudence may progress with respect to s 8. 

The decision is at www.canlii.org/en/pe/pescad/doc/2010/2010peca16/2010peca16.html.   

Daniel Dominic Nguyen is the Junior Associate to the Honourable Justice Pagone of the Supreme 

Court of Victoria. 

 

HRLRC Policy Work 

HRLRC Paper on Review of the UN Human Rights Council 

The work, functioning and status of the UN Human Rights Council will be reviewed in 2011.  An open-

ended working group established by the Council to discuss this review is scheduled for 25 to 29 October 

2010. 

On 20 October 2010, the HRLRC made a submission to the Working Group on the Review of the UN 

Human Council Review in Geneva.   

The submission considers ways to strengthen the Council and make it more effective in promoting and 

protecting human rights on the ground.   

To this end, the submission makes recommendations in the following areas: 

• focus and conduct of the 2011 review of the Human Rights Council;  

• responding to human rights situations of concern;  

• strengthening the membership of the Human Rights Council;  

• protecting and strengthening the special procedures;  

• enhancing the operation of the Universal Periodic Review;  

• enhancing the engagement of NHRIs and NGOs with the Human Rights Council; and 

• improving follow-up and implementation of reports and recommendations. 

The submission is at www.hrlrc.org.au/content/topics/international-human-rights-

mechanisms/strengthening-the-un-human-rights-council-hrlrc-position-paper-to-un-working-group-22-

oct-2010/.   

Phil Lynch is Executive Director of the Human Rights Law Resource Centre 
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Human Rights and Parliamentary Scrutiny 

On 5 October 2010, the HRLRC made a submission to the Senate Legal and Constitutional Affairs 

Committee inquiry into the Human Rights (Parliamentary Scrutiny) Bill 2010.  Notwithstanding gaps and 

deficiencies in the Government’s Human Rights Framework, the HRLRC welcomes the establishment of 

a Joint Parliamentary Committee on Human Rights and supports the expeditious passage of the Bill.  

The HRLRC submission does, however, make a range of recommendations as to how to strengthen and 

effectively operationalise the Bill.   

The Senate Committee is calling for submissions by 27 October 2010 and is due to report by 23 

November 2010.  The HRLRC will appear before the Committee to give evidence on 11 November.   

The HRLRC submission to the Committee is at www.hrlrc.org.au/content/our-work/law-reform-and-

policy-work/submission-on-human-rights-parliamentary-scrutiny-bill-2010-oct-2010/.   

Phil Lynch is Executive Director of the Human Rights Law Resource Centre 

 

HRLRC Influences Practice Note on Tribunals and the Right to a Fair Hearing 

On 24 September 2010, the HRLRC and the PILCH Homeless Persons’ Legal Clinic made a joint 

submission to the President of the Victorian Civil and Administrative Tribunal (VCAT) on the important 

role that the Tribunal plays in protecting the right to a fair hearing and facilitating access to justice in 

Victoria.  VCAT President, Justice Iain Ross AO, invited comments from interested parties on a Draft 

VCAT Practice Note that had been prepared relating to the fair hearing obligation.  

The joint submission: 

• welcomes the President’s recognition of the importance of the right to a fair hearing and the role 

that the Tribunal plays in protecting the right;  

• recommends that specific reference be made to the Charter of Human Rights and Responsibilities 

Act 2006 (Vic) and that the Practice Note should clarify the Charter’s application and operation;  

• outlines the content of the right to a fair hearing;  

• highlights the importance of particular aspects of the right, such as access legal advice and 

representation and rights of procedural fairness, for marginalised and disadvantaged individuals 

and groups; and  

• encourages the inclusion of information that details the practical obligations encompassed by the 

right and how that relates to the effective and efficient operation of the Tribunal.  

On 29 September 2010, VCAT published its Practice Note on the Fair Hearing Obligation, which 

incorporated important aspects of the joint HRLRC and PILCH submission, including: 

• the general duty of the Tribunal to ensure a fair hearing pursuant to s 24 of the Victorian Charter; 

and 

• the particular responsibility that Members have to self-represented litigants in order to ensure a fair 

hearing.  

Ben Schokman is Director of International Human Rights Advocacy with the Human Rights Law 

Resource Centre 

 

HRLRC Statement at UN Human Rights Council Meeting on ‘Traditional Values and 

Human Rights’ 

In October 2010, Rachel Ball of the HRLRC made the following statement at a UN Human Rights 

Council meeting in Geneva on ‘Traditional Values and Human Rights’: 

“Many traditional values and their expression are protected in human rights law, through freedom of 

religion, freedom of expression, freedom of association and other human rights.   

These rights are important – as all rights are – but they are not absolute, so in cases of conflict they 

should not act as automatic, pre-determined trumps. Instead, it is necessary to strike an appropriate 

balance between competing rights and to identify those practices that can be accommodated in a fair, 

functioning and rights-respecting society and those which cannot.   
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The unspoken claim of many asserting traditional values – whether in the language of rights or not – is 

that in cases of conflict, traditional values trump other rights.  That is not the position in international 

human rights law and it is not the position that best accords with the recognition of the dignity of all 

humans, regardless of their religion, sex, sexuality or other attributes.   

In practice, to allow for the automatic prioritisation of religious and cultural rights perpetuates a false 

hierarchy of rights.  It entrenches systemic discrimination and other rights violations.   

So in our discussion we should be aware of the danger of confusing claims for the recognition of cultural 

and religious rights with the prioritisation of those rights to the detriment of all other rights.” 

Rachel Ball is Director of Policy and Campaigns with the Human Rights Law Resource Centre 

 

HRLRC Casework 

Inquest Begins into Death of 15 Year Old Boy Shot by Victoria Police 

On 19 October 2010, the coronial inquest began into the death of 15 year old Tyler Cassidy, who was 

shot by Victoria Police in December 2008.   

The Human Rights Law Resource Centre has intervened to provide the Coroner with assistance on the 

relevance of the Victorian Charter to the proceeding.   

The HRLRC's focus will be on the independence of the investigation, which is a requirement of the right 

to life, as well as the adequacy of systems in place to protect life, such as policies, procedures 

and training on use of force and critical incident management.  Particular emphasis will be placed on the 

need for police to be trained and ready to deal with people in the community who are vulnerable, such 

as children and people in mental health crisis.  

Prior to the hearing, the Coroner requested that the HRLRC provide submissions on the what models for 

investigating fatal police shootings is available in Victoria and the recommendations that she should 

make in relation to independent investigations.   

In short, the HRLRC has asked the Coroner to recommend the establishment of a body that is 

heirarchically, practically and institutionally independent of the Victoria Police and that is empowered to 

conduct primary investigations into deaths in custody or associated with police contact.  Such a body 

should have carriage of the investigation at the earliest practical point, within hours of an incident, and 

should be given the responsibilities of primary investigators, such as interviewing witnesses and 

gathering evidence.  In terms of the method of investigation, police should be treated no differently from 

other members of the public involved in criminal investigations, and statements from members involved 

in the shooting should be taken within 24 hours and must be video recorded. 

The coronial hearing is listed to run for five weeks. 

The HRLRC is being assisted on a pro bono basis in this matter by Allens Arthur Robinson, together 

with Brian Walters SC and Sam Ure of Counsel.   

The HRLRC submissions are at www.hrlrc.org.au/content/topics/mental-health/inquest-into-police-

related-death-submissions-to-coronial-inquest-into-police-shooting-of-15-year-old-boy-22-oct-2010/.   

Emily Howie is Director of Advocacy and Strategic Litigation with the Human Rights Law Resource 

Centre.   

 

Seminars and Events 

Charter Review Event Series – The Right to Health 

28 October 2010, LIV, Melbourne 

To mark the review of the Charter of Human Rights and Responsibilities, the LIV has planned a series of 

discussion forums on how particular human rights should be protected under the Charter.  The first 

forum in the series will focus on the Right to Health. 

At the event, a panel of experts including Debbie Mortimer SC, Victorian Bar, Kylie Evans, Department 

of Health and Associate Professor Bebe Loff, Head of the Human Rights & Bioethics Unit at Monash 

University will consider the right to health with a focus on three marginalised groups in Australian 

society: people in detention, Indigenous people and people with a mental illness. 
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Date: 6pm to 7.30pm on Thursday, 28 October 2010 

Venue: LIV Lecture Theatre, 470 Bourke Street, Melbourne 

Cost: $15 LIV members; $25 Non-members 

RSVP: 03 9607 9473 or register@liv.asn.au 

 

International Commission of Jurists Fundraising Dinner 

28 October 2010, Melbourne 

Broadcaster and commentator, Jon Faine, will address the dinner on ‘Media and the Law’.  

Date: 6.30pm on Thursday, 28 October 2010 

Venue: Essoign Club, Level 1, 205 William Street, Melbourne 

Cost: $105 per person.  Ticket price includes three course meal and alcoholic and non-alcoholic 

drinks.  

Further information from Rupert Watters at rjcwatters@vicbar.com.au or (03) 9225 6832.   

 

Educating for Human Rights, Peace and Inter-Cultural Dialogue 

4-6 November 2010, UWS, Sydney 

This conference will examine the contribution of human rights culture to the good functioning of the civil 

society; highlight key trends and achievements in human rights education in particular, and aim to 

secure greater commitment for future human rights education.  Confirmed speakers include the Hon 

Michael Kirby, the Hon Catherine Branson, the Hon Robert McClelland, Julian Burnside QC and Dr 

Helen Szoke.   

For further information, see www.humanrightseducationconference2010.com.au/.   

 

Resources and Reviews 

HRLRC in the News 

The Centre has featured in the following news reports since the last Bulletin: 

• James Bennett, ‘Battle of Reputations: The Tyler Cassidy Inquest’, ABC Online, 22 October 2010 

• Farah Farouque, ‘A Mother Prepares to Take the Stand for her Boy’, The Age (Melbourne), 19 

October 2010 

• AAP, ‘Police Shooting Inquest Starts Tuesday’, SBS World News Australia, 18 October 2010 

• Emily Howie, ‘More will Die Unless Taser Use Restricted’, The Age (Melbourne), 9 October 2010 

 

Human Rights Jobs 

Referral Lawyer, Public Interest Law Clearing House 

PILCH is an independent, not-for-profit organisation whose mission is to improve access to justice, 

protect human rights and address disadvantage and marginalisation in the community.  PILCH provides 

free legal assistance by leveraging the pro bono services of legal practitioners and affects structural 

change through compelling law reform and legal education work.  

Working as part of a dynamic and committed team, the Referral Lawyer will play a vital role in the 

delivery of pro bono services to members of the public through facilitating referrals primarily through the 

Victorian Bar Pro Bono Assistance Scheme.  

This is a fantastic opportunity for a newly or recently qualified lawyer with a commitment to social justice 

and in interest in the Victorian Bar.  Experience working or volunteering in a community legal centre is 

highly desirable.  An ability to foster positive working relationships with disadvantaged and marginalised 

clients and the legal profession are essential.  

Applications are due by 11 November 2010. 

A Recruitment Pack is available at www.pilch.org.au/jobs.  
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If I Were Attorney-General… 

The Victorian State election will be held on 27 November 2010.   

In this special edition of ‘If I Were Attorney-General…’, we therefore asked the Labor Attorney-General, the Hon 

Rob Hulls MP, together with Liberal-National Shadow Attorney, Robert Clark MP, and the Greens Shadow 

Attorney-General, Sue Pennicuik MLC, to reflect on what they would do to better protect and promote human 

rights and social justice if appointed Attorney-General in the next Victorian State Government.   

 

A Labor Attorney-General 

The Hon Rob Hulls MP, Deputy Premier and Attorney-General of Victoria 

One of the greatest privileges I’ve had during my time as Victoria’s Attorney-General has been the opportunity to 

help develop and cement a human rights culture in Victorian public life.  

Despite initial anxieties from some quarters, four years into its operation, Victoria’s Charter of Rights and 

Responsibilities has been vindicated.  Human rights and their companion responsibilities are now considered 

every day – in services delivered, in laws developed, in decisions made by Government.  

In other words, the Charter has affected people’s lives in ways both real and important – from young people with 

acquired brain injuries being able to remain in their chosen accommodation as one example; to an involuntary 

mental health patient gaining access to medical treatment as another.  

Alas, for those fond of conspiracy, the judiciary has not usurped Parliament but left it with the ultimate say.  In the 

few cases in which the Charter has been invoked before the courts, the relevant right has been one amongst 

other long established common law rights already available at law.  Meanwhile, every Government policy has 

been developed against what could be described as a social impact statement – a robust interrogation of every 

decision, with Government bound to account for itself in Parliament.  

With a legislative review pending – conducted by independent reviewers and supported by Government – there 

may be further ways in which the Charter can improve Victorian lives.  As well as any resulting reform, however, 

we must also help the Charter’s language resonate with the whole population.  Here, the Eastern Community 

Legal Centre’s ‘Human Rights are Aussie Rules’ campaign has had great success – spreading the message that, 

just as fair play applies on the sports field, human rights are about fairness on the playing field of life.  The 

response from school kids is that it makes perfect sense – a fact that inspires hope for the future.  It also reminds 

us of our responsibility to shape this future.  

Similarly, its simple message reminds me that the Charter’s existence does not mean we should neglect the 

other ways in which we can support people’s rights.  The legal system, after all, offers us myriad opportunities to 

do so – whether it be improving court processes; taking legal services to more communities; tackling the causes 

that lead people to crime; supporting victims or simply increasing funding to Legal Aid.  

That is why the Brumby Labor Government has increased legal aid funding each year in office – with annual 

state funding now at $68 million, compared with $28 million in 1999.  Similarly, the Government has invested 

$3.5 billion in resources for Victoria’s courts since 1999 – meaning that courts are finalising more cases than 

ever before.  

Meanwhile, we’re taking justice services to more communities – expanding the Dispute Settlement Centre of 

Victoria and VCAT services across the state and developing a Legal Services Masterplan to help us plan for 

future investment and respond to local needs.   

In the criminal justice system, Labor has recognised the rights of victims – reintroducing and increasing pain and 

suffering compensation, establishing a statewide support service and Victims Charter, and reforming family 

violence and sexual assault laws.  

Labor also knows that, while serious offenders must be met with serious consequences, if we really want to be 

tough on crime, we’ve got to be tough on its causes – ensuring that people aren’t drawn further into its cycle and 

using the law to set lives back on track.  Accordingly, Labor has reduced re-offending with problem-solving 

programs that will be cemented in the core business of all courts should we be re-elected. 

Finally, Labor has recognised the need to address systemic, as well as individual cases of discrimination and I 

look forward to the results once the Victorian Equal Opportunity and Human Rights Commission commences its 
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new, proactive role working with business to tackle entrenched inequality.  I also look forward to more Indigenous 

claims to land justice being settled under our new Traditional Owner Settlement Framework.  

All the above reforms are about recognising the rights of every Victorian to equality and access to justice.  

Despite this, there are those who have failed to support them – who want Victoria’s Charter abolished, who 

opposed equal opportunity and native title reform, who slashed legal aid and victims’ services when last in office 

and now call instead for mandatory sentencing – the antithesis of rights protection in my humble view.  

While the results of the Charter’s review will determine any change undertaken – results which I do not want to 

pre-empt – what I can signal is our determination to stand by what the Charter and all our reforms will continue to 

achieve for Victoria.  This means that there is only one choice this November for those who care about the rights 

of Victorians and, if returned to office as Victoria’s Attorney-General, I will continue to seize every opportunity to 

take rights recognition in all its forms to every corner of the state.  

The Hon Rob Hulls MP is Deputy Premier and Attorney-General of Victoria 

 

A Liberal-National Attorney-General 

Robert Clark MP, Liberal-National Shadow Attorney-General 

Under a Liberal-Nationals Coalition, my focus as Attorney-General will be on reforms that will restore 

standards and deliver practical and timely results. 

Over the past decade, Victoria has suffered from an Attorney-General who has denigrated the judiciary 

and the profession, attacked freedom of association, axed the independent chair of the Equal 

Opportunity Commission and sought to scrap the independent board of the Victoria Law Foundation. 

While Mr Hulls has been pre-occupied with his ideological agenda, Victoria’s legal system has gone 

backwards in its ability to uphold the rights and freedoms of Victorians. 

Poorly drafted legislation, intrusive bureaucracy and bungled IT projects have made it harder rather than 

easier for our courts to deliver justice. 

Victoria has become a state where justice delayed is justice denied. 

Our state’s criminal case waiting lists have grown by 36 per cent since 2003.  Victoria now has 

Australia’s longest waiting lists for Supreme Court appeals, for County Court trials, in the Magistrates 

Court and in the Children’s Court.  As at 30 June last year, there were 42,508 criminal cases awaiting 

trial in Victoria’s courts, compared with 26,085 cases in NSW. 

The Attorney-General has treated ventures such as the Neighbourhood Justice Centre and the Drugs 

Court as soviet-era model farms to distract attention from failures, rather than as mainstream institutions 

to be made available to all. 

The Charter of Human Rights and Responsibilities Act has failed to provide proper benchmarking 

against international human rights such as the International Covenant on Civil and Political Rights.  The 

government uses Statements of Compatibility as devices to avoid compliance, and the government’s 

duplicity in relation to the interpretation of the legislation was slammed by the Court of Appeal in the 

Momcilovic decision. 

Important legislation that would make a real difference, such as jury direction reforms based on the 

VLRC’s recommendations, has stalled while the Attorney-General has spent his time tinkering with jury 

eligibility rules for legal staff and retired lawyers. 

When legislation such as the Civil Procedure Bill has finally reached Parliament after lengthy delays, the 

government has brushed aside concerns that the legislation will in many cases make it harder to obtain 

justice, concerns expressed by bodies including the Law Institute and later reinforced by the Federation 

of Community Legal Centres. 

It’s time for a change of approach.  Victoria needs an Attorney-General able to work cooperatively and 

constructively with all persons of goodwill, and to deal with points of disagreement on their merits rather 

than through abuse of those holding different views.  

Priority needs be given to practical measures such as additional court staffing to help reduce sentence 

appeal delays, and enabling more experienced prosecution and defence practitioners to be involved at 

earlier stages of proceedings, instead of spending scarce resources on increasing numbers of Attorney-

General’s policy advisers. 
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Reducing court waiting lists also requires not bungling crucial court IT projects such as the Criminal 

Justice Enhancement Program and Integrated Courts Management System, supporting a measured and 

modular approach to the deployment of new IT, and not imposing on the courts a government-controlled 

centralised IT system. 

Human rights legislation and practice needs to be assessed against the criteria of providing accessible, 

affordable and effective remedies for genuine injustice without undermining democratic freedoms.  

Assessed against those criteria, the 2006 Act cannot continue in its current form. 

The Victorian Liberal Nationals Coalition is committed to effective sentencing that will prevent and deter 

crime, especially violent crime, and reduce recidivism. 

This includes not only reform to custodial sentences, such as abolishing suspended sentences for all 

crimes, but also reforms to community based sentences and fines.  If first time and younger offenders 

experience sanctions with real teeth, such as being banned from licensed premises, or having to 

perform properly enforced restitution obligations, then they are far less likely to re-offend in future.   

Where offenders have genuine drug or alcohol problems, mental illness or other difficulties, we support 

programs that seek to assist offenders to re-establish their lives on a stable basis, develop responsibility 

for their conduct and avoid re-offending. 

A Coalition government will also introduce a range of considered and measured criminal law reforms, 

including reforming bail laws, amending double jeopardy laws to allow the Court of Appeal to grant re-

trials where there is new and compelling evidence, and legislating to allow criminal bikie and other 

gangs to be declared illegal where the Supreme Court is satisfied they are being used for serious 

criminal activity. 

As at the mid-October deadline for this article, there are many elements of the Coalition’s law and justice 

policy still to be announced.  However, each of our initiatives will be directed towards restoring Victoria’s 

legal system to make Victorians safer, improve access, reduce costs and waiting times, uphold rights 

and support the independent, impartial and efficient operation of our courts and tribunals. 

Robert Clark MP is Liberal Shadow Attorney-General and Member for Box Hill 

 

A Greens Attorney-General 

Sue Pennicuik MLC, Greens Shadow Attorney-General 

Australia, particularly at the state level, has not traditionally embraced a broad interpretation of the 

Attorney-General’s ‘legal affairs’ portfolio to encompass wider justice concerns.  In Victoria, which lacks 

a Minister for Justice, this limits the ability of the government to implement a coordinated, cross-portfolio 

response to fundamental justice issues.  

If I were Attorney-General, I would consider the justice system as a whole, with a particular focus on the 

needs of the disadvantaged.  Being responsible for justice in this broad sense, I would work closely with 

ministers for police, corrections, health, housing, youth affairs, education, disability and other key 

portfolio areas to ensure that legislative outcomes reduce disadvantage, improve access to justice and 

benefit the community generally.  

This is how I approached my ‘shadow’ Attorney-General portfolio throughout this parliamentary term.  It 

has led to important amendments to justice legislation, and to debate on key justice and human rights 

issues that would otherwise not have been aired.  

Throughout this term I have been perplexed at a seemingly disjointed approach to legislating.  On one 

hand, the Attorney-General introduced legislation to unclog what a chorus of critics claim is an 

increasingly overloaded judicial system.  On the other hand, the Minister for Police introduced punitive, 

and often Charter incompatible legislation, potentially result in more people appearing before the courts 

and ending up in the corrections system.  

I have opposed several pieces of legislation that expand police powers while reducing oversight and 

evaluation of those powers, increase sentences – often significantly, for existing offences such as ‘drunk 

in a public place’, and create new offences such as the undefined, yet nevertheless relatively serious, 

offence of ‘disorderly conduct’.  Most concerning were recent amendments providing for random 

searches and strip searches of children and people with impaired intellectual functioning without the 

presence of an independent third person.  If I were Attorney-General, I would negotiate to repeal these 
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provisions because of the potential for misuse, the lack of supporting evidence for their introduction, and 

the known negative impacts of such legislation on the justice system, the community generally, and on 

disadvantaged people in particular.  

If I were Attorney-General, I would repair gaps in the equal opportunity framework.  The Equal 

Opportunity Bill introduced this year did somewhat improve Victoria’s framework.  However, it still falls 

short of contemporary expectations.  In debating that bill, I moved to include ‘homelessness’ and 

‘irrelevant criminal record’ as protected attributes.  It was disappointing that the government rejected 

these much needed amendments, leaving these highly disadvantaged groups open to continued legal 

discrimination.  I also attempted to remove the ability of religious organisations to continue to 

discriminate in employment on the basis of sex, marital and parental status, religious belief and gender 

identity. 

Increased accountability across the justice system would also be a priority if I were Attorney-General.  In 

July this year, I put forward a motion calling on the government to establish an independent body to 

investigate all police shootings, deaths and serious injury in custody and complaints against police that 

involve allegations of human rights abuses.  Due to the inherent lack of necessary independence and a 

consequent incapacity to effectively investigate these matters, internal ‘police investigating police’ 

systems like the Victorian model have been found in international human rights jurisprudence to be 

incompatible with the right to life, which in Victoria is enshrined in s 9 of the Charter of Human Rights 

and Responsibilities Act.  

In the final sitting week this year, I also moved to establish an independent prison inspectorate to 

provide external, independent and open scrutiny of Victoria’s custodial services.  This is currently 

undertaken by a small internal unit of the Department of Justice.  The work of this unit is not public and 

much of it is protected by freedom of information laws.  This is not the case in best-practice jurisdictions, 

and it is certainly not an indicator of a healthy, accountable justice system. 

In 2008, I moved several successful amendments to the Coroners Bill that greatly improved access to 

justice for families who have been compelled, usually in very traumatic circumstances, into the coronial 

process.  My successful amendments included broadening the circumstances in which a coroner may 

investigate a death, and requiring responses from public statutory authorities and other bodies to any 

recommendations made to them by the coroner.  If I were Attorney General I would amend the Act to 

include my other proposed amendments, rejected by the government and others in that debate, 

including the provision of legal aid to interested parties and families, and expanding the factors open for 

comment by the coroner to include the prevention of future deaths.  

If I were Attorney-General, I would take this more expansive, justice-driven view of the portfolio to 

increase accountability and oversight and include wider justice concerns in the portfolio.  This would 

result in important improvements for justice across a range of portfolio areas and improve public 

confidence in the justice system.  

Sue Pennicuik is the Greens Shadow Attorney-General and Member of the Legislative Council for the 

Southern Metropolitan Region 


