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CONVENTION AGAINST TORTURE 

Australia receives grilling from UN experts on torture, cruel, inhuman and 

degrading treatment  

Australia’s asylum seeker policies and counter-terror laws came under heavy scrutiny this month 

at the United Nations in Geneva when Government officials were questioned by the UN 

Committee Against Torture. 

The Committee is currently reviewing Australia’s compliance with the Convention against Torture 

and other Cruel, Inhuman and Degrading Treatment or Punishment which Australia signed up to 

in 1985. 

The Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb, was in Geneva for 

the review and briefed members of the UN Committee on 7 November 2014 with other NGO 

representatives. 

Mr Webb explained that it was clear from the line of questioning that the Committee held serious 

concerns that Australia was breaching the Convention when conducting boat turnbacks and 

‘screening out’ asylum seekers. 

“International law is crystal clear – Australia can’t return people to torture. The Committee wanted 

to know how the Government could claim to be complying with that obligation when it has been 

intercepting and returning asylum seekers without any sort of due process,” said Mr Webb. 

Mr Webb said it was entirely appropriate and foreseeable that the UN would be deeply concerned 

with Australia’s treatment of asylum seekers. 

“There are over 10 million refugees in the world who need protection and who can’t access it 

safely. Australia mistreats those who arrive and intercepts and returns those seeking to come. 

Australia is setting an alarming global precedent and the UN is rightfully concerned,” said Mr 

Webb. 

The Committee also questioned the Government on its recently expanded counter-terror laws. 

“In 2008 at Australia’s last review, this Committee raised its concerns that ASIO and the AFP 

could detain people for lengthy periods without charge and without proper oversight. Well, they 

still can, and the laws giving them the power to do so have just been broadened,” Mr Webb told 

the Committee. 

The Committee was also critical of the Australian Government’s position that the Convention 

does not cover domestic violence. Committee members emphasized the Government’s obligation 

to prevent, investigate, prosecute and punish violence against women and invited the 

Government to revisit its interpretation. 

“Violence against women is one of the most serious and widespread human right problems faced 

by Australians. The Committee is justifiably concerned to ensure that the Government is 

committed to preventing and addressing violence,” said Mr Webb. 

Following two days of questioning from the Committee, Australia responded and Mr Webb 

provided an overview to ABC Radio National’s Fran Kelly – which can be listened to here. 

http://www.abc.net.au/radionational/programs/breakfast/un-anti-torture-committee-raises/5884178
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The Committee will make findings and recommendations that provide a blueprint for Government 

action to prevent cruel and inhuman treatment. 

A copy of the joint NGO report to the Committee, coordinated by the Human Rights Law Centre, 

can be found here. 

 

OPINION 

Evolution of international law to tackle violence against women  

Australia recently argued before the Committee Against Torture that violence against women 

does not fall within the Committee’s mandate. Australia was unequivocally wrong to do so – both 

legally and ethically speaking. It’s also the only country to argue this. But Australia’s position does 

deserve some contextualising.  

This is Australia’s fifth report to the Committee Against Torture. This is the first time the 

Committee has asked Australia to report on violence against women.  

The Committee Against Torture is the authoritative body, comprised of independent experts, 

tasked with interpreting the Convention against Torture and other Cruel, Inhuman and Degrading 

Treatment or Punishment. The function of the Committee is also to monitor and review countries’ 

compliance with the Convention.  

The reason the Committee now considers violence against women within its mandate is reflective 

of the wider movement to ensure international human rights law is inclusive of women’s 

experiences. The Committee Against Torture’s changed position is also reflective of the feminist 

movement’s achievement in bringing violence against women out of the private and into the 

public sphere.  

One of the single biggest human rights issues worldwide is violence directed at women, because 

they are women. It’s therefore entirely appropriate that the Committee now sees some forms of 

violence against women as gender-based acts of torture. While violence against women takes 

many forms, one of the most pervasive is domestic violence. 

Just like the common law, international human rights law is not set in stone and can evolve. Just 

as the common law once disregarded rape within marriage, so too did the international human 

rights system disregard domestic violence as a significant human rights issue. Just like the 

common law has corrected itself, so too has international human rights law.  

Nowhere is this more evident than in the Convention on the Elimination of All Forms of 

Discrimination against Women. Drafted in 1979, the Women’s Convention never once mentions 

violence.  

It was not until 1992 that the Committee on the Elimination of Discrimination against Women 

rectified this oversight by clarifying that violence against women is a form of discrimination, and 

therefore falls within the Women’s Convention. Since this time, countries reporting to the 

Women’s Committee have been required to answer questions about violence against women – 

even though the Convention doesn’t mention the issue. Australia has not taken issue with this.  

Given the evolving nature of international human rights law, it’s about time that the Committee 

Against Torture included women’s experience within its mandate. The Committee Against Torture 

is arguably one of the international systems most conservative: traditionally comprised almost 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=15820993&KID=193971&LID=980581
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exclusively of men, the Committee has tended to rely on the public/private distinction when it 

comes to violence. That they no longer cling to such outdated understandings should be 

celebrated, rather than discouraged.  

In other words, the Committee now accepts that torture is not just the removal of finger nails by 

state officials, but can also capture situations where women live in a constant state of fear due to 

domestic violence.  

Legally, Australia is wrong to argue against this evolving definition. Essentially, when the 

Committee Against Torture says that violence against women now falls within its mandate – it 

does. Australia arguing against this is like a magistrate arguing a point of law against a High 

Court judge. Arguably in the 80’s and 90’s Australia might have had ground to argue that 

gendering the definition of torture was just an emerging legal norm. But by the 2000’s there is no 

wriggle room: the norm has emerged.  

Ethically, it makes no sense for Australia to take the position that it did. Violence against women 

is pervasive in Australia and is the single biggest human rights issue facing Australians. One in 

three women experience domestic violence, and one in five sexual violence. Unsurprisingly, 

marginalised women, including Aboriginal and Torres Strait Islander women and women with 

disability, experience violence at far higher rates.  

Australia has clear international human rights obligations to prevent, prosecute and punish 

perpetrators of domestic violence, and to reparate victims. What this means is that the Australian 

Government, and respective state and territory governments, are responsible for preventing and 

properly addressing domestic violence. Conservatively speaking, these obligations have been 

established in international human rights law for at least the last two decades. 

While Australia argued against the expansion of the Committee’s ambit, they did go on to provide 

all the requested information. Equally, when being questioned in Geneva, Australia did somewhat 

backpedal from its problematic position. Both of these are good things – but don’t detract from the 

fact that the Australian Government shouldn’t have taken the position it did to start with.  

It is in the interests of all Australian’s that violence against women and its insidious 

consequences are dealt with firmly and effectively. Australia should not spend its time arguing – 

to no avail – against accepted international legal norms, but rather, take on notice that the 

Committee Against Torture wants answers when it comes to endemic rates of domestic violence 

in Australia. And it’s right to do so.  

Ruth Barson is a senior lawyer at the Human Rights Law Centre. She is on twitter @RuthHRLC. 

 

CHILD CRIME 

Sentencing children to life in prison without genuine possibility of parole 

breaches international law, UN tells Australia 

Australia is in breach of its human rights obligations by allowing children to be sentenced to life in 

prison without the genuine possibility of parole, the United Nations Human Rights Committee has 

declared. 

The Committee – the world’s authority on civil and political rights – issued its findings in response 

to a complaint brought by Bronson Blessington and Matthew Elliott, who were convicted and 

sentenced for the rape and murder of Janine Balding in 1988, when they were 14 and 16 

respectively. 

http://www.twitter.com/RuthHRLC
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The Human Rights Law Centre’s Senior Lawyer, Ruth Barson, said the question considered by 

the UN was not whether Blessington and Elliott should be released, but one about the legality of 

a system that doesn’t allow for the consideration of rehabilitation. 

“No one is questioning the terrible nature of the crimes committed, but an effective and lawful 

response to children committing such crimes requires more than simply locking them up and 

throwing away the key,” said Ms Barson. 

Legislative changes in the years following their sentencing mean that Mr Blessington and Mr 

Elliott can only be released on parole when they are in imminent danger of dying, or 

incapacitated. The former Premier of NSW, Bob Carr, described the regime as being designed to 

ensure that Blessington and Elliott would be “cemented in jail and were never to be released”. 

In its decision, the Human Rights Committee held that sentences imposed on children must allow 

for “a possibility of review and a prospect of release, notwithstanding the gravity of the crime and 

the circumstances around it.” The Committee said in its decision that “this does not mean that 

release should necessarily be granted. It rather means that release should not be a mere 

theoretical possibility and that the review procedure should be a thorough one.” 

Ms Barson said international human rights law, and indeed all Australian jurisdictions’ laws are 

clear that children should be sentenced differently to adults because of their developmental 

stages and unique capacity for rehabilitation. 

“The prohibition on ‘life without parole’ sentences for young people is well established in 

international law and apart from some states in the USA, they have been eradicated around the 

world. As a society, we shouldn’t just slam the door on the possibility of rehabilitation. We 

shouldn’t just give up on children offenders, we need progress reviews built into our system – not 

retrospective laws that specifically prohibit them. Now a body of human rights experts have 

reminded Australia of this” said Ms Barson.   

The Australian Government is required to respond to the Committee’s findings within 180 days. 

A copy of the decision is available here. 

 

 OPINION 

Another look needed for crimes by children in wake of Blessington, Elliott 

case 

Bronson Blessington and Matthew Elliott were 14 and 16 respectively when they participated in 

the 1988 rape and murder of Janine Balding, one of the most shocking and abhorrent crimes in 

NSW history. 

They received life sentences. Under the law at the time that effectively meant they would serve 

very lengthy periods in prison while retaining some slim prospect of being considered for release 

in the distant future if they were assessed as no longer posing a risk to the community. 

Their life sentences reflected the gravity of their crime. Their slim prospects of eventual release 

reflected their special status as children. 

That all changed when, about a decade after they'd been sentenced, the NSW Government 

embarked on a campaign of retrospective law reform to ensure Blessington and Elliott would, in 

the words of then Premier Bob Carr, remain "cemented in their cells" for the rest of their lives. 

http://hrlc.org.au/wp-content/uploads/2014/11/CCPR-C-112-D-1968-2010-English.pdf
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It is a well-established principle of international human rights law that children shouldn't be locked 

up without any meaningful prospect of ever being released.  

That is the fundamental principle at the heart of the United Nations Human Rights Committee 

decision against the life imprisonment of these two. Apart from a few states in the United States 

(which has not ratified the Convention on the Rights of the Child), Australia is the only country in 

the world that still has children imprisoned forever without any real possibility of parole. 

Underpinning international law's long-standing prohibition on life without parole for children is the 

recognition that while they can commit the same crimes as adults, their culpability and capacity 

for rehabilitation are fundamentally different. 

Children are still developing physically, mentally and emotionally. They don't have adults' ability 

to reason, evaluate consequences, resist peer pressure or control impulses. Their ability to 

empathise is also not yet fully developed, which is partly why in times of war some of the most 

heinous acts are committed by child soldiers. 

It is precisely because children are not yet "grown up" that we don't let them drive cars, consent 

to certain medical procedures, vote or buy alcohol or cigarettes. We recognise their relative 

immaturity in denying them certain rights and responsibilities. We should equally recognise it 

when they commit crime. 

Our instinctive reaction to particularly horrific crimes by children may be to simply lock them up 

and hurl the key as far away as humanly possible. But international law requires a more 

considered response. While it doesn't require setting a specific release date, it does reject locking 

children up forever without any prospect of there ever being one. 

Special recognition of the status of child offenders is especially important in cases of children who 

have themselves been subjected to truly shocking exploitation, abuse, poverty and crime, as 

Blessington and Elliott had been. Both were violently and repeatedly beaten in their childhood 

homes. Both were sexually abused by persons in positions of power and trust. Both were 

homeless. Both had a range of cognitive and behavioural problems stemming from such 

incredibly traumatic childhoods. 

Blessington and Elliott clearly perpetrated a grave injustice. They also endured several 

themselves. 

While the public outrage at their crime was justified, the subsequent campaign of populist and 

retrospective law reform was not. These reforms did not make the community safer - Blessington 

and Elliott were already serving life sentences and had only slim prospects of being released if 

and when they were ever considered to no longer pose a risk. Nor did those reforms right the 

wrong which had been perpetrated. 

They served only to take what was an appropriately firm response to a horrible crime beyond the 

bounds of international human rights law. 

The UN's decision confirms it was a violation of the International Covenant on Civil and Political 

Rights and the Convention on the Rights of the Child for the NSW Government to forever exclude 

Blessington and Elliott's slim prospects of release. Doing so retrospectively a decade after they 

had been sentenced also undermined a fundamental tenet of the rule of law. 
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In compliance with the UN decision, the offending NSW legislation needs to be amended. The 

amendment doesn't need to provide for Blessington and Elliott's release. It does, however, need 

to ensure that in all cases involving crimes by children the possibility of release isn't completely 

and permanently excluded. 

Daniel Webb is the Director of Legal Advocacy at the Human Rights Law Centre. He’s on Twitter 

@DanielHRLC 

 

ASYLUM SEEKERS 

New migration Bill would allow Government to breach international law 

and sideline the courts say leading human rights organisations  

Proposed changes to migration laws would widen the Immigration Minister’s power, marginalise 

international law and wind back the ability of Australian courts to scrutinise the Government’s 

treatment of asylum seekers, leading human rights organisations told the Senate’s Legal and 

Constitutional Affairs Legislation Committee on 14 November 2014. 

The Human Rights Law Centre, UNICEF Australia, Save the Children, Plan, the Human Rights 

Council of Australia and Children’s Rights International, made a joint written submission earlier 

this month outlining the grave human rights risks posed by the Migration and Maritime Powers 

Legislation Amendment (Resolving the Asylum Legacy Caseload) Bill 2014 (Cth), introduced into 

Parliament by Immigration Minister Scott Morrison on 25 September 2014. 

HRLC’s Executive Director, Hugh de Kretser, said the Bill contains a suite of proposed changes 

that carry significant human rights risks. 

“The Prime Minister and Immigration Minister repeatedly tell the public that Australia complies 

with international law, but in this Bill they’re seeking a licence to breach it,” said Mr de Kretser. 

“The Bill creates clear dangers that we will return people to harm in breach of international law 

and it winds back the power of the courts to do anything about it.” 

Treatment of children 

UNICEF Australia Chief Executive Officer Norman Gillespie said among the risks posed by the 

Bill was authorisation to lock babies born in Australia in mandatory detention on Nauru. 

“The Bill put forward by Immigration Minister Scott Morrison seeks to classify children born in 

Australia as ‘unauthorised maritime arrivals’ if one of their parents is labelled such, leaving those 

children subject to mandatory detention and transfer to Nauru,” said Dr Gillespie.  

Dr Gillespie said this inherently arbitrary and inhumane process for dealing with newborn children 

threatened to render these babies as stateless and cut their access to health care, legal 

protection and longer term education and even job opportunities. 

“Statelessness has profound, negative effects on children’s identities and their development and 

creates greater risks of children experiencing labour exploitation, sexual exploitation, trafficking, 

poverty and discrimination,” said Dr Gillespie. 

The CEO of Plan International Australia, Ian Wishart, is also deeply concerned. 

“Far from meeting its international obligations to protect children under the Convention on the 

Rights of the Child, the government would be making children more vulnerable to exploitation and 

abuse,” said Mr Wishart. 

 

https://twitter.com/DanielHRLC
http://t.co/o9nT4eVgqz
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Removing references to Refugees Convention from Australian law 

The Bill would remove references to the Refugees Convention from the Migration Act 1958 (Cth) 

and replace them with the Government’s own interpretation of the Convention. 

“The Refugees Convention is the cornerstone of international refugee protection with 145 nations 

who are parties to it around the world. Yet, the Government is now trying to unilaterally redefine 

the Convention to suit its own purposes,” said Mr de Kretser. 

Temporary Protection Visas 

The Bill (as well as some promised regulations) introduce various forms of temporary protection 

visas, denying permanent protection to thousands of refugees solely on the basis of the mode of 

transport they used to seek it. 

Save the Children’s Chief Executive Officer, Paul Ronalds, said TPVs cause harm. 

“Save the Children welcomes the Government’s proposal to remove children and their families 

from immigration detention. This must happen as a matter of urgency because the prolonged 

detention of children is harmful to their physical and mental well-being. Temporary protection is 

not the answer however. It will mean people fleeing persecution are left in limbo, forced to prove 

and re-prove they are refugees. The emotional and mental cost of such uncertainty is enormous 

and well documented.  

“We are also shooting ourselves in the foot. It is in our interests that people are settled quickly, 

recover from their trauma, find work or study and contribute economically and socially to their 

new home. The bottom line is, people found to be refugees must be given permanent protection 

from persecution,” said Mr Ronalds. 

Processing of claims 

The Bill introduces “rapid processing” and “streamlined review arrangements” for asylum seekers 

coming by boat, who will be denied the right to appeal to the Refugee Review Tribunal. 

“This Bill would introduce dangerous administrative shortcuts into a process that makes life or 

death decisions. Efficient processing is important so that families aren’t left languishing in 

detention for years, but speed can’t come at the expense of fairness and accuracy,” said Mr de 

Kretser. 

Powers at sea 

The Bill seeks to amend the Maritime Powers Act 2013 (Cth) to effectively license the 

Government to breach international law and the rules of natural justice when conducting boat 

turn-backs and detaining asylum seekers at sea. 

“The Bill expands the Government’s powers at sea whilst at the same time dramatically cutting 

the judiciary’s oversight of them. This combination of increased power and decreased legal 

scrutiny is particularly concerning given the secrecy currently surrounding ‘on-water’ operations,” 

said Mr de Kretser. 

The joint submission recommends that the Bill not be passed.  

“Both at sea and within Australian territory, this Bill will expand government power, widen 

personal ministerial discretions, exclude international law and the rules of natural justice and 

sideline the courts. It will increase Government power but decrease the checks and balances on 

its exercise. The Bill should be rejected outright,” said Mr de Kretser. 
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Hugh de Kretser and Rhys Ryan from the Human Rights Law Centre and Jack Regester from 

UNICEF Australia appeared at the committee hearing, which took place on 14 November 2014 

and can be viewed online here. 

Video: Daniel Webb discusses maritime powers 

The Refugee Advocacy Network has produced a video featuring an interview between Corinne 

Grant and the HRLC’s Director of Legal Advocacy, Daniel Webb, which can be watched here. 

HRLC’s work defending the human rights of refugee and asylum seekers 

recognised with an award  

The Human Rights Law Centre’s outstanding work defending the human rights of refugees and 

asylum seekers has been recognised with an award from the Migration Institute of Australia and 

the ANU College of Law. 

The MIA’s National President, Angela Chan FMIA, said the award was presented to the HRLC 

because it provides pro-bono advice and representation to clients where they have no other 

access to advice. 

“The work of the Human Rights Law Centre raises issues of public interest. This was most 

recently demonstrated in their action representing the 157 Tamil asylum seekers who were 

detained at sea in communicado. The continued work and support for the HLRC is essential to 

ensure the rule of law is respected at its highest level,” said Ms Chan. 

The HRLC’s Director of Legal Advocacy, Daniel Webb, who accepted the award tonight at the 

MIA’s Australian Immigration Conference, said the refugee and asylum seeker issue is one of the 

most divisive and most complex policy challenges in Australia right now. 

“Whilst opinions on policy may differ, there are at least two things on which all of us should be 

able to agree. Firstly, Australia, as a wealthy, developed and fundamentally decent nation should 

never return a person to serious harm. Secondly, the only way to ensure we don’t is to fairly and 

thoroughly assess individual protection claims. Yet these are the basic principles we’ve had to go 

to the High Court to defend,” said Mr Webb. 

The challenge against the Government’s decision to secretly detain 157 Tamil asylum seekers on 

board an Australian customs vessel is a prime example of the HRLC model of operation which 

combines quality-research, evidence-based advocacy, and strategic legal action to promote and 

protect human rights in Australia and beyond. 

As reports came in that the Government was holding asylum seekers incommunicado, the HRLC 

moved quickly to request urgent UN intervention and was on the front foot with media advocacy 

on national television and in publications such as the Herald Sun. 

“You can’t just detain 200 people and not tell anyone. And you can’t just deliver 200 people 

straight back into the hands of those they claim to be fleeing. Doing so would clearly breach 

international law. We’ve asked the UN Special Rapporteur on Torture to take urgent action to 

stop this from happening,” said Mr Webb at the time. 

A HRLC report – the result of months of extensive research in Sri Lanka – was used as the 

primary piece of evidence in a successful application for a temporary injunction from the High 

Court to stop the forced return of the asylum seekers. 

http://www.aph.gov.au/News_and_Events/Events_Calendar/Events_Search_Result?expand=True&drvH=1&pnuH=1&f=14/11/2014&to=14/11/2014&st=0
http://hrlc.org.au/category/videos/
http://hrlc.org.au/urgent-un-intervention-sought-on-missing-sri-lankan-asylum-seekers/
http://hrlc.org.au/incommunicado-detention-on-the-high-seas-extremely-concerning/
http://hrlc.org.au/20535/
http://hrlc.org.au/report-launch-australias-cooperation-with-sri-lanka-to-intercept-asylum-seekers-is-in-urgent-need-of-rethink/
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The HRLC then assisted Shine Lawyers to assemble a pro bono legal team and run the High 

Court challenge, which was heard last month and considered fundamental issues of liberty, 

safety and due process. A decision is yet to be handed down. 

Mr Webb said these fundamental issues are what lawyers and migration agents working for 

refugee and immigration legal services around the country assist with on a daily basis. 

“I’d like to thank them for their incredible work and also thank MIA and ANU for this very 

generous recognition of our work. And of course, much of the strategic litigation that we do at the 

Human Rights Law Centre – across a range of issues – is done with the fantastic pro bono 

support of some of Australia’s leading barristers and commercial law firms, so I’d like to 

acknowledge their work, their expertise and their commitment to pro bono and thank them for 

their support,” said Mr Webb. 

Donations to the Human Rights Law Centre, can be made online here: www.hrlc.org.au/donate. 

 

DISABILITY RIGHTS 

Need to ensure equal participation by people with disabilities in 

Australia’s democracy  

A push to ensure that people with disabilities fully enjoy the right to vote has been welcomed by 

the Human Rights Law Centre. 

The Australian Law Reform Commission released a report this week recommending that 

Commonwealth laws be amended to remove discriminatory provisions that prevent people of 

‘unsound mind’ from voting. 

The HRLC’s Director of Advocacy and Research, Emily Howie, said that people with disabilities 

should be supported to exercise their right to vote on an equal basis with others. 

“A healthy democracy requires participation in voting from as broad a range of voters as possible. 

We should be providing the necessary support to ensure everyone has an opportunity to have 

their say by casting their vote,” said Ms Howie. 

The Law Reform Commission’s report Equality, Capacity and Disability in Commonwealth Laws, 

was tabled in Parliament on Monday and Ms Howie said the removal of archaic language from 

the Electoral Act is overdue. 

“The law is written in vague, derogatory and stigmatising language that does not reflect the true 

capacity of people with disabilities to make decisions about voting,” said Ms Howie. 

The Law Reform Commission has recommended that people who lack decision-making ability 

relating to voting should be exempt from compulsory voting. 

“By keeping people on the electoral roll, the government would strike the right balance between 

giving people with disabilities the opportunity to vote and relieving the burden on those for whom 

voting is not within their capacity,” said Ms Howie. 

Under international human rights law, Australia cannot limit a person’s right to vote because of 

their disability or decision-making ability. Many European countries, including the United 

Kingdom, have removed restrictions on voting that are based on mental incapacity. 

http://hrlc.org.au/high-court-hearing-on-lawfulness-of-high-seas-detention-of-157-tamils/
http://hrlc.org.au/high-court-hearing-on-lawfulness-of-high-seas-detention-of-157-tamils/
http://www.hrlc.org.au/donate
http://www.alrc.gov.au/news-media/equality-capacity-and-disability-alrc-report
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The Law Reform Commission has recommended that all states and territories should consider 

repealing comparable provisions in their electoral law. 

HRLC’s submission to the Commission’s inquiry can be found here. 

 

PROTEST RIGHTS 

Tasmania’s proposed anti-protest laws will breach international human 

rights law  

Anti-protest laws proposed by the Tasmanian Government – even following amendments – will 

breach international human rights law, the Human Rights Law Centre has warned. 

In a detailed submission, tabled on 29 October 2014 in a briefing to Tasmania’s Upper House, 

the HRLC outlined many of the ways the Workplaces (Protection from Protesters) Bill breaches 

international human rights law by criminalizing legitimate protest activity and, in some 

circumstances, imposing harsh mandatory penalties which jeopardize individuals’ right to a fair 

trial. 

The Human Rights Law Centre’s Senior Lawyer, Ruth Barson, said these laws, which severely 

curtail freedoms of association and peaceful assembly, have no place in a democracy like 

Australia. 

“The Bill violates multiple fundamental rights recognised and protected under the International 

Covenant on Civil and Political Rights. All Governments in Australia, including Tasmania’s, have 

an obligation to respect and uphold the rights that Australia signed up to over 30 years ago,” said 

Ms Barson. 

The submission highlights how the Bill fails to distinguish between peaceful protests and violent 

or dangerous protests and instead criminalises all types of protest activity on or near certain 

business premises. It also specifically targets environmental protestors, erroneously prioritising 

commercial and economic interests over fundamental human rights of individuals. 

“Although the right to peaceful protest can be restricted in certain circumstances, the measures 

under the Bill are disproportionate, unnecessary and therefore unlawful to achieving the Bill’s 

objectives. Tasmania already has a wide range of laws that adequately cover the types of 

behaviour the Bill seeks to regulate, like existing trespass laws. The measures in this Bill would 

not only be unlawful, but also redundant,” said Ms Barson. 

The Bill also introduces a mandatory sentencing regime, exposing protestors to a minimum term 

of imprisonment starting at three months. This means that in some circumstances, a protester will 

be sent to jail irrespective of the severity of the relevant protest activity or the individual’s 

culpability. 

“Mandatory sentencing creates a real possibility that sentences imposed under the Bill will be 

grossly disproportionate and inappropriate for the relevant individuals. The mandatory sentencing 

regime will put some people at risk of being arbitrarily detained, and of not receiving a fair trial,” 

said Ms Barson. 

The submission recommends that the Upper House not pass the Bill.  

Editor’s note: The Bill was passed with amendments which removed the worst aspect – 

mandatory imprisonment – but the new laws will still criminalise legitimate protest in breach of 

established international human rights protections and impose serious financial penalties. 

http://hrlc.org.au/wp-content/uploads/2014/07/HRLCsubmission_ALRC_discussionpaperp218July2014.pdf
http://hrlc.org.au/wp-content/uploads/2014/10/Human_rights_implications_of_Tasmania_anti-protest_laws_28_Oct_2014.pdf


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 12 

 

 

 

 

 

 

 

 

 

 

 

 

LGBTI RIGHTS 

Rights groups welcome the passing of laws in NSW to erase left-over 

criminal convictions from old and unjust gay sex laws  

Rights groups on 23 October 2014 welcomed the passage of the Criminal Records Amendment 

(Historical Homosexual Offences) Bill 2014 through the NSW Parliament, which follows the 

passage of similar legislation in Victoria last month.  

Commenting on the significance of the announcement, NSW GLRL Convenor, Justin Koonin said 

that members of his community had been waiting a very long time for justice.   

“This act of Parliament sends a powerful message of support to the community, and recognises 

that consensual sex between men should never have been criminalised. We hope the Bill will go 

some way to redressing the harm that these unjust convictions have caused over the years,” said 

Dr Koonin. 

Until 1984 in NSW, gay men were convicted and even imprisoned for so-called ‘unnatural 

offences’ such as ‘the abominable crime of buggery’ and ‘indecency between male persons’. The 

Bill establishes a scheme enabling people convicted of consensual homosexual conduct, prior to 

decriminalization in 1984, to have their criminal records extinguished. The new scheme will also 

cover people convicted under unequal age of consent laws, which were in place until 2003. 

The Bill today passed both Houses of Parliament unanimously. Community leaders welcomed the 

leadership of the NSW Parliament and those who initiated the reforms.   

“We thank all members of Parliament who supported the legislation, and in particular the Member 

for Coogee, Bruce Notley-Smith MP and The Hon. Trevor Khan MLC for their leadership on the 

issue,” said Dr. Koonin. 

Community organisations offering services and support to affected individuals highlighted the 

importance of the scheme being accessible, fair and supportive of applicants. 

Mr. Dan Stubbs is the Director of the Inner City Legal Centre, which would be providing legal 

support to applicants. 

“This important reform finally removes the stigma of a criminal conviction from the histories of 

many gay men. However, these men have already lived through significant trauma at the hands 

of the State so it’s crucial that the scheme is confidential, accessible and fair, enabling decision 

makers to consider all relevant evidence to the benefit of applicants,” said Mr Stubbs. 

Mr. Nic Parkhill, ACON CEO, commented, “In welcoming the passage of this important Bill, we 

acknowledge the discussion may bring up some long lasting trauma and shame for individuals 

involved and that those going through the application process may require some support. ACON 

stands ready to assist with counselling services.” 

The Human Rights Law Centre’s Director of Advocacy & Strategic Litigation, Anna Brown, who 

has been providing legal assistance to men who have been unfairly burdened by unjust criminal 

records for out-dated crimes, warmly welcomed the passage of the legislation. 

“After raising the injustice faced by my client with the NSW Government just over a year ago, it’s 

fantastic to see how far we’ve come in such a short space of time. Erasing these manifestly 

unjust convictions will help end the stigma, shame and practical difficulties they have inflicted for 

decades,” said Ms. Brown. 

http://hrlc.org.au/rights-groups-commend-victorian-parliament-for-erasing-gay-sex-convictions/
http://hrlc.org.au/rights-groups-commend-victorian-parliament-for-erasing-gay-sex-convictions/
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One NSW man affected by a historical conviction and client of the Human Rights Law Centre is 

Tim*. When Tim applied for a job, he had to get a police check and was horrified to see an 

undated “indecent assault” conviction listed and withdrew his job application. Tim is immensely 

relieved that the black cloud he has been living under has finally been lifted.  

“I don’t see what I did as any different to a couple that goes car-parking, like on Happy Days, but 

I’ve been punished for what I did for decades. I would feel closure to a horrible experience in my 

past and finally able to move forward without the anxiety of thinking that my conviction could be 

disclosed,” said Tim. 

The NSW Gay & Lesbian Rights Lobby, Inner City Legal Centre, ACON, and the Human Rights 

Law Centre will continue to work with Government and monitor the implementation of the 

scheme. 

Click here for a detailed statement from HRLC client “Tim”  

Click here for a copy of the Criminal Records Amendment (Historical Homosexual Offences) Bill 

2014 

Click here for a copy of the HRLC Report ‘Righting Historical Wrongs’ and more stories of men 

living with criminal convictions for homosexual conduct.  

*Not his real name. 

 

OPINION 

Aboriginal deaths in custody must end  

This article was first published in The Australian. 

There is a suffocating sense of grief as we sit drinking tea in the backyard of Carol Roe, Julieka 

Dhu’s grandmother. Carol raised Julieka. She called the police twice to check on her 

granddaughter during the three days Julieka was in South Hedland police custody before she 

died. On both occasions she was told Julieka was fine.  

There is probably no more torturous a way to die in this country: a young Aboriginal woman, 

alone, in pain, twice discharged from the Hedland hospital back into custody, critically ill, on the 

concrete floor of a police cell, crying for help from strangers in uniform. 

Equally, there is probably no more devastating way to lose a young family member: at the hands 

of the state, with no one providing answers and no formal apology. The family has been left to 

mull over the endless possibilities of how this happened. 

Last month, in rallies across the country, Julieka’s family and the wider community called for 

justice, accountability and no more Aboriginal deaths in custody. 

Tragedy has thrust Julieka’s family into the spotlight of a decades-long “stop Aboriginal deaths in 

custody” campaign. They didn’t choose this role. Carol’s father served in the navy in World War II 

— he hoped his children and grandchildren would have a better life than he did. 

Western Australia has the highest Aboriginal imprisonment rate in the country; Aboriginal people 

are about 21 times more likely to be imprisoned, with about one in 20 Aboriginal men in jail. 

The rundown prisons in the Kimberley, Roebourne, Bunbury, Albany and Perth are overcrowded 

with Aboriginal people and the numbers are increasing. Carol asks: “Why build prisons when we 

can build communities?” Julieka was locked up for not paying $1000 worth of fines. It makes no 

sense for the state to spend money imprisoning someone because it’s owed money. More 

http://hrlc.org.au/tims-story-about-left-over-criminal-records-from-when-homosexuality-was-illegal/
http://www.parliament.nsw.gov.au/prod/parlment/nswbills.nsf/1d436d3c74a9e047ca256e690001d75b/861eaf4a40f06eafca257d55002bce70?OpenDocument
http://www.parliament.nsw.gov.au/prod/parlment/nswbills.nsf/1d436d3c74a9e047ca256e690001d75b/861eaf4a40f06eafca257d55002bce70?OpenDocument
http://hrlc.org.au/rights-groups-welcome-victorias-moves-to-erase-historic-gay-sex-convictions/
http://hrlc.org.au/rights-groups-welcome-victorias-moves-to-erase-historic-gay-sex-convictions/
http://www.theaustralian.com.au/opinion/aboriginal-deaths-in-custody-must-end/story-e6frg6zo-1227110173966
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importantly, prison should be a last resort, reserved for the most serious offenders, not a 22-year-

old woman who hasn’t paid her fines. 

The Aboriginal Legal Service of Western Australia is representing Julieka’s family at the 

upcoming coronial inquest. 

Its lawyers are critical to ensuring Aboriginal people are represented well. Despite this, they 

receive no funding from the state government. 

The ALS was involved in the coronial inquest and prosecutions for John Pat’s death in 

Roebourne prison in 1983 which triggered the Royal Commission into Aboriginal Deaths in 

Custody. It represented the family of Mr Ward, the elder who died while being transported in the 

back of a police van in 2008. It is representing the family of a woman who died in Broome prison 

two years ago. 

While much has changed over the ALS’s 40-year history, there is a continuous theme of bad 

government policies disproportionately impacting on Aboriginal people, and the ALS has become 

expert at representing Aboriginal families at coronial inquests. 

The coronial inquest into the death in custody of Julieka should be listed as soon as possible. It 

offers the best chance of providing answers to her family. The evidence will determine whether 

the conduct of the state and its officials was cruel and inhumane, negligent, a series of mistakes, 

or a combination of these. 

The coroner can also recommend changes to ensure a tragedy like this doesn’t happen again. 

It’s here that the process falls down. 

The state is not legally required to comply with the coroner’s recommendations so that fewer 

Aboriginal people are imprisoned. It’s because the state isn’t required to change that the ALS has 

such a busy coronial practice and Carol Roe is begging us, “no more, enough is enough”. 

Last month, after yet another Aboriginal death in custody, in Perth’s Casuarina Prison, West 

Australian Premier Colin Barnett committed to reducing the number of Aboriginal people in 

custody and the number of deaths in custody. This is significant and welcome but should have 

been done much earlier. 

Twenty years ago, the royal commission made more than 300 recommendations to stop 

Aboriginal deaths in custody. At their heart is a call to reduce the number of Aboriginal people in 

custody. These recommendations give Barnett a road map on how to make good on his 

commitment. 

He must ensure custody is a last resort. No more families should have to go through the 

desperate grief Julieka Dhu’s family lives with. Carol Roe is right when she says: “It’s not OK to 

be treated like this. We all need equal justice and equal rights.” 

Ruth Barson is a senior lawyer at the Human Rights Law Centre. She is on twitter @RuthHRLC.  

 

HRLC EVENTS 

Somewhere over the rainbow: the perils of protection for queer asylum 

seekers  

Melbourne & Sydney 

Whether assessed by reference to cultural stereotypes or invasive and degrading medical 

examinations, queer refugees face particular challenges and potential for human rights violations. 

http://www.twitter.com/RuthHRLC
http://hrlc.org.au/somewhere-over-the-rainbow-the-perils-of-protection-for-queer-asylum-seekers-2/
http://hrlc.org.au/somewhere-over-the-rainbow-the-perils-of-protection-for-queer-asylum-seekers-2/
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Join us in either Melbourne or Sydney for a panel discussion with international and Australian 

experts and a LGBTI activist from the Ukraine who has successfully sought protection in 

Australia. 

Neil Grungras – Founder & Executive Director of ORAM International 

The leading recognized expert worldwide on LGBTI refugees, Neil Grungras is a refugee and 

immigration advocate with 30 years of experience in the public and private sectors. He has 

worked extensively on behalf of vulnerable refugees and asylum seekers. 

Krystyna Posunkina – LGBTI activist and refugee from the Ukraine 

Krystyna was born in the Ukraine, a country that achieved independence after the USSR 

collapsed but remains conservative and hostile to social activities that fall outside the “norm”, 

such as homosexuality and human rights activism. After many years of helping communities to 

stand up for their rights, Krystyna and her partner were forced to flee themselves and the couple 

were able to settle in Australia as refugees. 

Jemma Hollands – Refugee lawyer (Sydney event only) 

Jemma Hollands is a Senior Solicitor and Migration Agent at the Refugee Advice and Casework 

Service (RACS) in Sydney. RACS is a specialist community legal centre that provides free legal 

advice and assistance to asylum seekers and refugees seeking protection and family reunion in 

Australia. 

Daniel Webb – Director of Legal Advocacy, Human Rights Law Centre (Melbourne event 

only)  

Daniel has worked with the HRLC since 2012 and leads much of its work on refugee rights and 

the rights of people in all forms of detention. 

Senthorun Raj – LGBTI and refugee activist and academic (Melbourne event only) 

Senthorun Raj is a human rights advocate specialising in LGBTI issues. Sen recently completed 

a Churchill Fellowship examining the advocacy and adjudication of sexual orientation and gender 

identity based asylum claims in the US and the UK. Sen is currently working on finishing his PhD 

at the Sydney Law School.  

The Sydney event will be opened by Tim Wilson – Human Rights Commissioner & 

spokesperson on LGBTI issues, Australian Human Rights Commission. 

Panel discussions moderated by Anna Brown – Director of Advocacy & Strategic Litigation, 

Human Rights Law Centre.  

Book online here: www.hrlc.org.au/events 

Could Australia Really Become a Police State? Free public lecture with 

Professor Philip Alston  

Melbourne 

Presented in conjunction with Human Rights Law Centre and Melbourne School of Government, 

the University of Melbourne’s Law School is hosting a free public lecture by Professor Philip 

Alston, John Norton Pomeroy Professor of Law, New York University School of Law. 

No non-authoritarian country in the world has moved so far and so fast to put in place a security 

regime of the sort that Australia has adopted in recent weeks. What can the extensive experience 

of the international human rights system tell us in such a situation, and what has been the 

http://www.hrlc.org.au/events
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experience of other countries that have traded liberties for expanded government powers on this 

scale? 

As United Nations Special Rapporteur until 2010, Philip Alston visited over 15 countries to 

investigate extrajudicial executions. Most of those countries faced extraordinary security threats. 

He is currently one of three members of the UN Security Council’s Commission of Inquiry into 

human rights violations in the Central African Republic. 

Tuesday 9 December 2014 

Details and booking online here: http://hrlc.org.au/could-australia-really-become-a-police-state-

free-public-lecture-with-professor-philip-alston/ 

 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

VCAT declares local council breached resident’s Charter rights 

Slattery v Manningham City Council (Unreported, Victorian Civil and Administrative Tribunal, 

Nihill DP, 23 October 2014) 

Facts 

The Victorian Civil and Administrative Tribunal has declared that a local council breached a 

resident’s human rights under the Charter of Human Rights and Responsibilities Act 2006 (Vic) 

(‘Charter’) when it banned him from accessing its buildings. The Tribunal’s declaration was part of 

its orders about the appropriate remedy in a claim of discrimination under the Equal Opportunity 

Act 2010 (Vic) (‘EOA’).  

Background 

The applicant, a resident and ratepayer of Manningham City Council, made thousands of 

complaints to the Council over a number of years and attended numerous Council meetings, 

raising various issues including safety matters and the Council’s operation. The applicant had a 

number of diagnosed medical conditions. 

In 2009, the Council passed a motion declaring the applicant a ‘proscribed prohibited person’, 

which had the effect of banning him from attending Council buildings, including for Council 

meetings. The Council also restricted the applicant’s communication with the Council, requiring 

any communication to be through a lawyer. 

In 2013, the Tribunal found that the Council’s action in maintaining the applicant’s ‘ban’ on 

attending Council premises was discriminatory and that the Council’s conduct was not authorised 

by any exceptions in the EOA. The Tribunal also found that, by maintaining the ban, the Council 

had breached section 38(1) of the Charter which requires public authorities to act compatibly 

with, or give consideration to, human rights. 

Also in the 2013 proceedings, the Tribunal found that, when determining a dispute under the 

EOA, it had jurisdiction to consider whether there had been a breach of the Charter. The Tribunal 

referred to the Victorian Court of Appeal’s decision in Director of Housing v Sudi [2011] VSCA 

266 which held at [152]:  

http://hrlc.org.au/could-australia-really-become-a-police-state-free-public-lecture-with-professor-philip-alston/
http://hrlc.org.au/could-australia-really-become-a-police-state-free-public-lecture-with-professor-philip-alston/
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The question whether a public authority has acted unlawfully may be central to 

the resolution of a dispute where the lawfulness or otherwise of such conduct 

is an element of the cause of action in the proceeding...In (that) case, the 

Charter issue arises directly in the course of the proceeding and must be 

resolved according to law. 

In this case, the Tribunal found that “the lawfulness of the decision of the Council to maintain the 

ban is before the Tribunal”. More information about this aspect of the decision can be found in 

this case note previously published by the HRLC. 

Remedies  

In October 2014, the Tribunal made orders in this matter for remedies under section 125 of the 

EOA that:  

 the Council revoke the ban on the applicant attending Council buildings; 

 the Council pay the applicant $14,000 in compensation; and 

 the CEO, directors and councillors undergo training on the Charter. 

The applicant had sought an order from the Tribunal that current staff members of the Council, 

councillors, contractors and consultants be required to undertake equal opportunity and human 

rights training. This order was sought under section 125(a)(iii) of the EOA, which provides for 

orders that a person do anything with a view to redressing any loss, damage or injury suffered by 

an applicant as a result of the contravention of the EOA. 

The Tribunal acknowledged that the Charter requires the Council, as a public authority, to 

consider the Charter. The Council’s CEO gave evidence that he had not received any training on 

the Charter. Accordingly, the Tribunal’s order – directed only to the Council’s senior officers – 

was to “assist and support the Council in understanding and taking account of [the applicant’s] 

Charter rights” and to contribute to redressing the loss experienced by him: at [49]. 

The Tribunal also made a declaration that, by maintaining the ban, the Council breached the 

applicant’s human rights under the Charter to equality (section 8), freedom of expression (section 

15) and to participate in public affairs (section 18). In making the declaration, the Tribunal noted 

the comments of Justice Bell in Kracke v Mental Health Review Board (2009) 29 VAR 1 at [820] 

that “where human rights are breached, both the individual and the society have strong interest in 

the remedy of a declaration, in which inheres their final vindication”. 

Commentary 

This case is important for its explanation of the tests for discrimination under the Equal 

Opportunity Act 2010 (Vic). The case also demonstrates that the Tribunal can consider whether a 

public authority has complied with section 38 of the Charter. Local councils, as public authorities, 

are required to consider the Charter in acts and decisions. The case follows other decisions, such 

as Caripis v Victoria Police [2012] VCAT 1472, in finding that the Tribunal has jurisdiction to 

consider Charter unlawfulness, when the lawfulness of a decision itself is directly before the 

Tribunal.  

This case also illustrates that human rights are relevant to the appropriate remedies in a 

proceeding. This is particularly so when a law provides for a broad range of orders to be made, 

as is the case under the EOA. In particular, this decision recognises that a declaration of breach 

of human rights is an important remedy. The Tribunal did not accept the Council’s argument that 

the finding of a breach of the Charter was sufficient, along with the fact that other remedies may 

http://hrlc.org.au/vcat-finds-breach-of-the-charter-in-recent-discrimination-case/
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be awarded. Instead, the Tribunal considered that a declaration ‘followed’ from the findings of a 

Charter breach.  

At time of publication the full text of the decision was not yet online. 

Prue Elletson is the Acting Assistant Manager of the Legal Unit at the Victorian Equal 

Opportunity and Human Rights Commission. Note that the Commission intervened in this case. 

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

South African Police Service ordered to investigate alleged torture 

committed in Zimbabwe by and against Zimbabwean nationals 

National Commissioner of the South African Police Service v Southern African Human Rights 

Litigation Centre & Anor [2014] ZACC 30 (30 October 2014) 

Summary  

The Constitutional Court of South Africa (‘Court’) has found that the South African Police Service 

(‘SAPS’) is permitted under international law and has a duty under domestic law to investigate 

allegations of torture committed in Zimbabwe by and against Zimbabwean nationals, despite 

none of the suspects being present in South Africa.  

The decision sets aside and replaces an order of the South African Supreme Court of Appeal 

(hearing an appeal from the North Gauteng High Court, Pretoria). A summary of the lower court 

judgment is available here. 

Facts 

In 2008, the first respondent – a non-government organisation involved in human rights and 

public interest litigation – delivered a dossier to South African law enforcement authorities 

containing substantial evidence of incidents of alleged torture by Zimbabwean police in March 

2007.  

The alleged victims were Zimbabwean nationals involved with or supporting the main opposition 

party in Zimbabwe. The police, allegedly acting at the direction of the ruling party, raided the 

headquarters of the main opposition party and detained more than 100 people. Seventeen 

victims attested to being tortured whilst in police custody. The alleged torture included beating, 

waterboarding, forced removal of clothing, electric shocks and mock executions. 

After being informed that the SAPS did not intend to investigate, the respondents commenced 

proceedings in the North Gauteng High Court, Pretoria. The High Court found, like the Supreme 

Court of Appeal after it, that, under the International Criminal Court Act (which incorporates the 

Rome Statute into South African law) (‘ICC Act’), the South African Police Service Act and the 

South African Constitution (‘Constitution’), the decision of the SAPS must be set aside. 

The question before the Constitutional Court was whether the SAPS has a duty to investigate 

crimes against humanity committed beyond South Africa’s borders (namely, in Zimbabwe) and, if 

so, under what circumstances that duty is triggered. 

 

 

 

http://hrlc.org.au/south-african-police-required-to-investigate-crimes-against-humanity-committed-in-zimbabwe/
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Decision 

The Court began by considering whether there is jurisdiction under international law for the 

investigation. The Court observed that, subject to three limitations discussed below, the exercise 

of universal jurisdiction is supported in international law.  

The Court then referred to provisions of the Constitution and ICC Act and found that South Africa 

is not only empowered but under a duty, where appropriate, to exercise universal jurisdiction to 

investigate international crimes in relation to torture. In particular, the Court referred to section 

205(3) of the Constitution, which provides: “The objects of the police service are to prevent, 

combat and investigate crime, to maintain public order, to protect and secure the inhabitants of 

the Republic and their property, and to uphold and enforce the law.” 

The Court then referred to three important limitations on the exercise of the universal jurisdiction 

to investigate international crimes:  

 (principle of solidarity) ordinarily, a substantial and true connection between the subject 

matter and the source of the jurisdiction is required;  

 (principle of non-intervention) investigating international crimes committed in other 

states is permissible only if the state with jurisdiction is not willing or able to prosecute 

and only if the investigation is confined to the territory of the investigating state; and 

 (practicability) it must be reasonable and practicable in the circumstances of the 

particular case for the state to investigate. 

The Court found that a substantial connection existed in the present case due to the international 

and heinous nature of torture. Given the high profile suspects, it was very unlikely the 

Zimbabwean police would have pursued a proper investigation. And it was reasonable and 

practicable for South Africa to investigate in the circumstances as torture is a crime in South 

Africa under domestic law and due to its status as a peremptory norm of customary international 

law. Any inadequacies in the dossier and any follow-up investigation required must form part of 

the investigation by the SAPS. The Court found that, provided the investigation is confined within 

the South African territory, the investigation could be undertaken consistently with the principles 

of universal jurisdiction. 

The Court also found that the investigation of an international crime may occur where the suspect 

is not present nor anticipated to be present in South Africa. Presence of a suspect is merely a 

factor that needs to be balanced in determining the practicability of an investigation.  

Due to the lengthy delay that had already taken place, the Court declined to remit the matter to 

the High Court, instead ordering that the South African Police Service investigate the torture 

allegations. 

Commentary 

This case has far reaching consequences that extend beyond the Zimbabwean victims involved 

in the case. If other states are unwilling or unable to investigate international crimes, and it is 

reasonable and practicable for South Africa to do so, the victims of those crimes may be able to 

request assistance from South Africa’s investigating authorities.  

The preamble to the Rome Statute provides that “the States Parties [are] … [d]etermined to put 

an end to impunity for the perpetrators of [grave] crimes and thus to contribute to the prevention 

of such crimes”. It recalls “that it is the duty of every sState to exercise its criminal jurisdiction 

over those responsible for international crimes.” This decision provides an excellent example of 

how the Rome Statute can be domesticated into law to require states to fulfil these duties. 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 20 

 

 

 

 

 

 

 

 

 

 

 

It is also significant that the Court rejected the relevance of any potential harm to political 

relations between South Africa and Zimbabwe to the decision whether or not to investigate. The 

Court held that this would undermine the very cornerstone of the universality principle and the 

Rome Statute, which is to hold torturers accountable for their crimes regardless of where those 

crimes are committed and where the perpetrators are domiciled.  

The full text of the decision can be found here. 

Emma Newnham is a Solicitor at King & Wood Mallesons currently on secondment to the HRLC. 

Russian delay for Scientology in breach of religious freedoms protected 

in European Convention 

Church of Scientology of St Petersburg v Russia [2014] ECHR 1019 (2 October 2014) 

Summary  

The European Court of Human Rights (‘Court’) has held that a failure to allow the Church of 

Scientology to register in Russia was in breach of the rights to freedom of religion and freedom of 

association which are protected under the European Convention on Human Rights 

(‘Convention’). Russian law required religious groups to be present in Russia for 15 years before 

applying to be registered. The lack of precision and clarity in the legislation, which, in this case, 

allowed the Russia Government to delay registration for more than 10 years, rendered the 

interference unlawful. As for the 15 year requirement, the Court, in obiter, held that such a 

requirement lacked a legitimate aim. 

Facts 

The applicants in this matter were a group of Russian citizens representing the Church of 

Scientology in St Petersburg. They alleged the Russian Government had refused to allow 

registration of the Church of Scientology as a religious group. According to the applicants, this 

amounted to an arbitrary denial of a legal entity status and a breach of the Convention. In 

particular, they alleged breaches of article 9 (freedom of religion) and article 11 (freedom of 

association) of the Convention. 

The Church of Scientology in St Petersburg was said by the applicants to have formed in 1984. In 

1995, the applicants made an initial application for registration as a religious group. After having 

received no response for two years, the St Petersburg Department of Justice (‘Department’) 

informed the applicants of the decision to ‘leave the application unconsidered’. A further five 

applications were made between this first refusal and 2003. Each application was denied by the 

Department on different technical grounds. The most recent refusal stated that the document 

provided by the municipal council confirming the group’s existence for 15 years – a requirement 

under Russian law – was ‘unreliable’.  

The applicants challenged the Department’s decision in the Oktyabrskiy District Court of St 

Petersburg which, citing defects in the document provided by the council, found that the previous 

refusals of the application had been lawful. The applicants unsuccessfully appealed this decision 

in the St Petersburg City Court which, in May 2006, confirmed that the document provided by the 

municipal council was unreliable.  

Relevant domestic law  

This case was primarily concerned with the Federal Law on the Freedom of Conscience and 

Religious Associations Act 1997. Section 11 of the Act required ‘a document issued by a local 

http://www.saflii.org/za/cases/ZACC/2014/30.html
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administrative authority confirming its existence of the religious group on the given territory for a 

period no shorter than fifteen years’. This section was the primary reason for the rejection of the 

applicants’ final request lodged with the Department.  

Submissions  

Before the Court, the Russian Government acknowledged at the outset that its refusal to register 

the applicants’ group constituted an interference with the right to freedom of religion. However, it 

also argued that the interference was ‘prescribed by law’ and each refusal for registration had 

been based solely on the relevant legal provisions. The interference also allegedly pursued a 

legitimate aim through protecting public order. 

In contrast, the applicants argued that the refusals were not prescribed by law as they did not 

meet the standards of ‘clarity and foreseeability’ required under the Convention. The applicants 

also contended that, since the relevant domestic law expressly authorised municipal authorities to 

issue letters confirming the group’s existence, the rejection of the confirmation letter was 

unreasonable. The applicants further argued that the 15 year waiting period did not pursue a 

legitimate aim. Instead, the motivation was a desire to introduce a legislative provision that would 

‘[discriminate] against foreign minority religious groups in favour of traditional religions’: at [36]. 

Decision  

The Court was quick to emphasise that the right to establish a legal entity in order to act 

collectively in a field of mutual interest was an important aspect of the right to freedom of 

association. The Court also reiterated that a refusal to acknowledge a religious group as a legal 

entity has been found to constitute an interference with the right to freedom of religion under 

article 9 of the Convention. 

The Court examined whether the rejection of the Church’s application for registration ‘was 

prescribed by law’, ‘pursued a legitimate aim’ and was ‘necessary in a democratic society’. Being 

‘prescribed by law’ required the reasons for refusal to have some basis in domestic law and for 

the law to be formulated with ‘sufficient precision to enable the individual – if need be with 

appropriate advice – to regulate his own conduct’: at [41]. The Court found that the grounds for 

refusing the group’s registration were not consistent throughout the numerous applications. 

Additionally, the evidence indicated that none of the grounds for rejection invoked by the 

domestic court were based on an ‘accessible and foreseeable interpretation of domestic law’: at 

[46]. The Court therefore held that the refusal by the Department to allow the request by the 

applicants failed the ‘prescribed by law’ test.  

The Court determined that, given the rejections by the Department had failed the ‘prescribed by 

law’ test, there was no need to examine whether the actions ‘pursued a legitimate aim’ or were 

‘necessary in a democratic society’. However, the Court reaffirmed its position that a lengthy 

waiting period endured by a religious organisation before being recognised as a legal entity 

cannot be considered necessary in a democratic society: at [47]. 

Accordingly, the Court found that there had been a violation of article 9 of the Convention, 

interpreted in light of article 11. The applicants were awarded €7,500 in moral damages 

compensation.  

Commentary  

This is the third time the European Court of Human Rights has ruled in regard to Russia on its 

treatment of members of the Church of Scientology (see Church of Scientology Moscow v Russia 

[2007] ECHR 258 and Kimlya v Russia (European Court of Human Rights, First Section, 
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Application Nos 76836/01 and 32782/03, 1 March 2010)). In Church of Scientology Moscow v 

Russia, a very similar factual situation existed. In that case the Court found that ‘the right of 

believers to freedom of religion…encompasses the expectation that believers will be allowed to 

associate freely, without state intervention’: at [72].  

However, the practice of refusing to recognise the Church of Scientology as a religious entity is 

not unique to Russia. In Victoria, Australia, registration of entities using the name ‘Scientology’ 

was banned from 1965 from 1973, causing the Church to rename itself ‘Church of the New Faith’ 

to avoid these restrictions.  

The status of the Church as a religious organisation has also been considered by the High Court 

of Australia. In 1983, the Church became involved in a litigious tax dispute, arguing that it should 

be eligible for a religious exemption for pay-roll tax and rates. The High Court found that the 

Church could be considered a religious organisation and was therefore exempt from pay-roll tax 

(see Church of the New Faith v Commissioner for Pay-roll tax (Vic) (1983) 154 CLR 120). 

The full decision can be found online here. 

Natassia Smith is an Intern at DLA Piper. 

UK High Court upholds Council's decision to close aged-care home 

Karia, R (on the application of) v Leicester City Council [2014] EWHC 3105 (Admin) (30 

September 2014) 

Summary 

The UK High Court of Justice has dismissed an application seeking judicial review of a decision 

made by Leicester City Council to close a Council run aged care home. In reaching this decision, 

Sir Stephen Silber (sitting as a High Court Judge) confirmed that when determining an alleged 

infringement of a Convention right the enquiry must be whether rights have been violated rather 

than if they will or may be violated. His Honour also confirmed that the Public Sector Equality 

Duty (‘PSED’), contained in the Equality Act 2010 (UK) (‘EA’), 'is not a back door by which 

challenges to the factual merits of the decision may be made'. 

Facts  

The claim was brought by Ms Amrutben Karia, a 101 year old British Asian woman of Gujarati 

descent (‘Claimant’). The Claimant has lived in a Council run aged care home, Herrick Lodge, 

since 1999. Herrick Lodge is located in the Indian community in Leicester, its carers speak 

Gujarati and it is a provider of culturally appropriate care.  

In response to budgetary concerns, in February 2011 the Council voted to consult on the closure 

of its directly run care homes, including Herrick Lodge. In October 2013, after widespread 

consultation and the submission of various reports, the Council decided to close four aged care 

homes, including Herrick Lodge, and sell four others (‘Council Decision’).   

The Claimant challenged the decision to close Herrick Lodge on the following bases:  

 the Council failed to take into account relevant considerations, including the 

Claimant's rights under article 8 of the European Convention on Human Rights, 

which guarantees the right to respect for private life, family life, home and 

correspondence (‘Article 8 Issue’); 

 the Council failed to comply with the PSED set out in section 149 of the EA, which 

requires public authorities to have due regard when exercising their functions to: the 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-146703
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need to eliminate discrimination, harassment and victimisation; the need to advance 

equality of opportunity between persons with a protected characteristic and those 

without; and the need to foster good relations between persons with a protected 

characteristic and those without (‘PSED Issue’); and 

 the Council made the decision on the basis of fundamental errors of fact regarding 

the levels of demand for residential care home provision and failed to inform itself 

adequately regarding such demand (‘Tameside Duty Issue’). 

Decision  

The High Court dismissed all three bases on which the Council Decision was challenged.  

In relation to the Article 8 Issue, his Honour was satisfied that although Councillor Patel's 

evidence did not explicitly refer to consideration of the Claimant's article 8 rights, it was clear that 

'there was much consideration by her as to how to ensure that the Claimant could be moved to a 

place where many if not all of the aspects of her private life … would be safeguarded.' His 

Honour held that the issue of whether the Claimant's article 8 rights have been infringed can only 

be assessed if and when the Claimant has to move (noting that at the time of judgment the 

Claimant had not been moved or been told when or to which place she would have to move). Sir 

Silber left open the possibility of a challenge to the Council's decision, including on the basis of 

article 8 rights, if and when the Claimant is moved to unacceptable accommodation.  

Sir Silber also held that the Court's approach to considering if Convention rights have been 

violated is necessarily different to its approach to considering whether a decision is a product of 

defective decision-making – the former attracting redress irrespective of whether an 'impeccable 

decision making process' is followed.  

Regarding the PSED Issue, Sir Silber stressed that the duty set out in the PSED is not one which 

requires a decision maker to arrive at a particular result (such as the elimination of unlawful racial 

discrimination). Rather, it is a duty to consider the elements of section 149 of the EA. His Honour 

was satisfied that Councillor Patel was alive to the possibility of indirect discrimination and had 

shown a focussed awareness of her statutory duty. She focussed properly on the statutory 

criteria and put them in balance before making the decision to close Herrick Lodge. 

In determining the Tameside Duty Issue, Sir Silber stated that no evidence had been adduced to 

show that the Council had acted irrationally or in a Wednesbury unreasonable manner (being a 

standard of reasonableness applied in judicial review matters). The Council Decision was not in 

breach of the Tameside duty which requires, among other things, that public bodies and not 

courts be responsible to 'decide the manner and intensity of the inquiry to be undertaken'. The 

Council was entitled to make conclusions that British Asians were not under-represented in 

residential care and that a substantial number of British Asians would prefer other forms of care 

rather than direct residential care.  

Commentary 

The case has relevance for the consideration of section 38 of the Charter of Human Rights and 

Responsibilities Act 2006 (Vic).  

Section 38(1) of the Charter provides that it is unlawful for public authorities to act in a way that is 

incompatible with a human right, or in making a decision to fail to give proper consideration to a 

relevant human right. The relevant human rights are those set out in part 2 of the Charter, 

including the right to privacy and reputation at section 13 (which is similar to the article 8 

Convention right considered by the case).  
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Section 38 therefore imposes two obligations: a procedural obligation (to give proper 

consideration) and a substantive obligation (not to act incompatibly).  

In Castles v Secretary to the Department of Justice [2010] VSC 310, the Supreme Court of 

Victoria held that section 38(1) requires a decision maker to turn their mind to the possible impact 

of the decision on a person's human rights and the implications for the affected person, and to 

identify the countervailing interests or obligations. However, the Court should not over-zealously 

scrutinise such processes.  

Given the Supreme Court's findings in Castles, it may be that were facts similar to those in Karia 

to be considered by a Victorian Court, the Court would find that there had been no breach of the 

procedural obligation. As to whether the substantive obligation would be found to have been 

breached, this would depend on if and when the relevant public authority takes the action in 

question. 

This decision is available online here.  

Felicity O'Brien is an Associate at Allens. 

ECHR Grand Chamber finds deprivation of liberty does not violate EU 

Convention where carried out in accordance with Geneva Conventions 

Hassan v United Kingdom [2014] ECtHR 936 (16 September 2014) 

Summary 

In September 2014, the Grand Chamber of the European Court of Human Rights held that the 

deprivation of liberty in the context of international armed conflict that is consistent with the four 

Geneva Conventions does not violate article 5 of the EU Convention, which seeks to safeguard 

liberty and security.  

Facts 

This judgement concerned the capture and detainment of the applicant’s brother, Tarek Hassan. 

Tarek was an Iraqi national who was captured by the United Kingdom armed forces as a 

suspected prisoner of war, combatant or civilian posing a threat to security during the hostilities in 

2003. After his arrest, Tarek was detained at Camp Bucca, a facility operated by the United 

States forces. Some time after his release, Tarek’s dead body was allegedly found bearing marks 

of torture and execution.  

The applicant claimed that the arrest and detention of Tarek was arbitrary, unlawful and lacking in 

procedural safeguards. On this basis, he alleged that the UK government breached article 5 of 

the European Convention on Human Rights. 

Article 5(1) of the EU Convention relevantly provides that “[e]veryone has the right to liberty and 

security of the person” and that “[n]o one shall be deprived of his liberty”, except in certain 

circumstances set out in sub-paragraphs (a) to (f) of article 5(1). Article 5(2) further requires that 

every detainee should be informed of the reasons for their arrest, and article 5(4) requires that 

every detainee should be entitled to take proceedings to have the lawfulness of their detention 

decided by a court.   

The UK submitted that in the context of international armed conflict, the detention of Tarek was 

consistent with article 5 of the EU Convention, which should be interpreted to take into account 

the four Geneva Conventions of 12 August 1949, which contain provisions relating to the 

treatment of prisoners of war.  

http://www.bailii.org/ew/cases/EWHC/Admin/2014/3105.html
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Decision 

A preliminary issue was whether Tarek was within the jurisdiction of the UK at the relevant time. 

The Grand Chamber held that Tarek was within jurisdiction on the basis that Tarek was within the 

physical power and control of the UK from the time of his capture until his release. In reaching 

this conclusion, the Grand Chamber confirmed the view in Al-Skeini and Others v. the United 

Kingdom [GC], no. 55721/07, ECHR 2011 that “the use of force by a state’s agents operating 

outside its territory may bring the individual thereby brought under the control of the State’s 

authorities into the State’s Article 1 jurisdiction”.  

However, although Tarek was within the jurisdiction of the UK government, the majority of the 

Grand Chamber went on to hold that in light of the rules of international treaty interpretation and 

the need for consistency, the capture and detainment of Tarek was consistent with article 5 of the 

Convention.  

The Grand Chamber’s starting point was the “constant practice interpreting the Convention in the 

light of the rules set out in the Vienna Convention on the Law of Treaties”. The Vienna 

Convention directs any person interpreting a treaty to have regard to “any subsequent practice in 

the application of the treaty which establishes the agreement of the parties regarding its 

interpretation” as well as “any relevant rules of international law applicable in the relations 

between the parties”.   

The Grand Chamber noted that although there was no practice of the contracting parties to 

derogate from their obligations under article 5 of the EU Convention, it was nonetheless 

necessary to ensure that the EU Convention was “interpreted in harmony with other rules of 

international law of which it forms part”. This meant that article 5 had to be interpreted in light of 

the provisions of the Geneva Conventions designed to protect captured combatants.  

As such, although not expressly permitted by article 5, the otherwise unauthorised detention of 

suspected combatants would not breach article 5 in the context of international armed conflict 

where it was carried out in accordance with the Geneva Conventions. In that context, the taking 

of prisoners of war and the detention of civilians posing a threat to security were accepted 

features of international law. The Grand Chamber did stress that the safeguards article 5 should 

still be accommodated so far as possible.  

With this interpretation in mind, the Grand Chamber held that although Tarek was within the 

jurisdiction of the UK, there was no violation of article 5 of the EU Convention. The Grand 

Chamber found that there were legitimate grounds under international law for capturing and 

detaining Tarek, and that he had been screened and released as soon as it was determined that 

he was not a threat to security. On this basis, his detention was consistent with the UK’s power 

under the Geneva Conventions and was not arbitrary.  

Commentary 

This was the first time the Grand Chamber considered whether the right to liberty found in article 

5 of the EU Convention could be “disapplied” during times of international armed conflict. The 

Grand Chamber effectively read additional exceptions into article 5, interpreting it to 

accommodate the broader powers found in the Geneva Conventions.  

Previously, courts have considered the interaction between human rights law and international 

humanitarian law in the context of derogation from obligations. However, interestingly, the UK did 

not attempt to derogate from its article 5 obligations under article 15 of the EU Convention. Article 

15 allows states to derogate from certain obligations in times of war or other life-threatening 
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public emergencies. In this case, the lack of formal derogation did not prevent the Grand 

Chamber from interpreting article 5 in the context of international humanitarian law. 

The Grand Chamber’s decision may open the door for other provisions to be read down in a 

similar way in the context of armed conflict. This reflects the Grand Chamber’s acknowledgement 

of the “important differences of context and purpose between arrests carried out during 

peacetime and the arrest of a combatant in the course of an armed conflict”: at [97].  

The full decision is available online here.  

Lauren Enright is a Solicitor at King & Wood Mallesons 

Canadian Supreme Court holds Iran immune from torture charges 

Kazemi Estate v Islamic Republic of Iran 2014 SCC 62 (10 October 2014) 

Summary 

On 10 October 2014, the Supreme Court of Canada dismissed proceedings brought by the son of 

a woman tortured in Iran against the Iranian head of state and two other public officials. The 

Court held that the Iranian officials were immune from the jurisdiction of Canadian courts by virtue 

of the State Immunity Act RSC 1985, c. S-18 (‘SIA’). In particular, the operation of the SIA does 

not deprive a person of a right to a fair hearing in accordance with the principles of fundamental 

justice, nor does it impinge on the right not to be deprived of life, liberty and security of the 

person.  

Facts 

In 2003, Canadian citizen Zahra Kazemi visited Iran where she was arrested, detained, sexually 

assaulted and tortured, and later died. Only one individual was tried (and acquitted) despite an 

Iranian Government report implicating a number of Iranian officials.  

Ms Kazemi's son, Stephen Hashemi, brought proceedings in Quebec on behalf of Ms Kazemi's 

estate and in his personal capacity against the Islamic Republic of Iran, Iran's head of state, the 

Chief Public Prosecutor of Tehran, and the former Deputy Chief of Intelligence at the prison 

where Ms Kazemi was tortured. Mr Hashemi sought punitive damages, and damages for his own 

psychological and emotional prejudice, and Ms Kazemi's physical, psychological and emotional 

pain. 

The defendants applied to dismiss the claim, pleading immunity from the jurisdiction of Canadian 

courts. At first instance, the Quebec Superior Court allowed the motion to dismiss with respect to 

the estate of Ms Kazemi, but denied the motion in respect of Mr Hashemi's claims. On appeal, 

the Quebec Court of Appeal upheld the motion to dismiss with respect to the estate of Ms 

Kazemi, and allowed the motion to dismiss in relation to Mr Hashemi's claim. Mr Hashemi and Ms 

Kazemi's estate appealed to the Supreme Court of Canada. 

Issues 

The disputed issues turned on the interpretation and application of the SIA, which provides that a 

foreign state is immune from the jurisdiction of any Canadian court. 'Foreign state' includes any 

sovereign or other head of the foreign state while acting in a public capacity, and governments 

and agencies of the foreign state. An exception to immunity was provided where proceedings 

related to ‘personal or bodily injury’ occurring in Canada. 

 

 

http://www.bailii.org/eu/cases/ECHR/2014/936.html
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The Court considered: 

 the ambit of the immunity set out in the SIA;  

 the SIA in light of section 2(e) of the Canadian Bill of Rights RSC 1985, App. III, which 

provides that no Canadian law should be construed or applied so as to 'deprive a person 

of the right to a fair hearing in accordance with the principles of fundamental justice for 

the determination of his rights and obligations'; and 

 the SIA in light of section 7 of the Canadian Charter of Rights and Freedoms, which 

provides that '[e]veryone has the right to life, liberty and security of the person and the 

right not to be deprived thereof except in accordance with the principles of fundamental 

justice'. 

Decision 

Justice LeBel, handing down the majority decision, dismissed the appeals.  

SIA immunity 

His Honour held that because states act through public officials, the reference to 'government' in 

the definition of 'foreign state' extended to public officials including the Chief Public Prosecutor 

and former Deputy Chief of Intelligence. If this were not so, state immunity would always be able 

to be circumvented by suing named officials, thus thwarting the purpose of the SIA. 

Justice LeBel accepted that the defendants were acting in their ‘official capacities’ in their 

interactions with Ms Kazemi, including when committing torturous acts. The fact that torture is a 

'heinous' act does not undermine its official nature. Rather:  

[u]nsurprisingly, the very definition of torture contained in the [Convention 

against Torture] requires that it be "inflicted by or at the instigation of or with 

the consent or acquiescence of a public official or other person acting in an 

official capacity"… 

His Honour did not accept that there exists a rule of customary international law that courts have 

universal civil jurisdiction to hear civil cases alleging acts in violation of a peremptory norm or jus 

cogens rule (such as an act of torture).  

While Justice Lebel acknowledged that ambiguous provisions of the SIA could be read in light of 

international law, his Honour held that the SIA was unambiguous in its statement that it 

completely codifies the law regarding state immunity in civil proceedings. Accordingly, only 

exceptions expressly provided in the SIA may be applied, and reliance cannot be placed on the 

common law, peremptory norms or international law to carve out additional exceptions.  

His Honour rejected the appellants' contention that the ‘personal or bodily injury’ exception in the 

SIA applied. Read in light of the SIA’s purposes, this exception requires the alleged tort to have 

occurred in Canada.  

In making these observations and rejecting arguments based on international law, Justice LeBel 

emphasised that it is for Parliament to balance the competing priorities of a foreign state's 

immunity with civil redress for citizens who have been tortured aboard. In view of this, his Honour 

cautioned that courts should exercise restraint in developing the common law:  

The common law should not be used by the courts to determine complex 

policy issues in the absence of a strong legal foundation or obvious and 

applicable precedents that demonstrates that a new consensus is emerging. 

To do otherwise would be to abandon all certainty that the common law might 
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hold. Particularly in cases of international law, it is appropriate for Canadian 

courts only to follow the 'bulk of the authority' and not change the law 

drastically based on an emerging idea that is in its conceptual infancy. 

Bill and Charter 

Justice Lebel did not accept that the SIA infringes section 2(e) of the Bill of Rights. To engage 

section 2(e), a court must have jurisdiction over a matter; the section does not 'create a self-

standing right to a fair hearing'. Here, where the court otherwise lacked jurisdiction, section 2(e) 

could not apply. 

His Honour stated that a breach of section 7 of the Charter required:  

 Mr Hashemi’s psychological prejudice to be serious;  

 a sufficient causal connection between the psychological prejudice and Canada's 

actions; and 

 a violation of a ‘principle of fundamental justice’. 

His Honour accepted that it was arguable that the inability to seek civil redress in Canada for 

torturous acts overseas may cause significant psychological harm, and that Canada's actions 

may provide a sufficient causal link to the psychological prejudice.  

However, his Honour did not accept, as a principle of fundamental justice, that Canada must 

ensure that victims of torture committed in other jurisdictions can obtain legal redress. This 

argument was based on the obligation set out in article 14 of the Convention against Torture, to 

which Canada is a party. His Honour stated that not all international commitments amount to 

principles of fundamental justice. If they did, that may cast aside the principles of parliamentary 

sovereignty and democracy.  

Further, whilst the prohibition against torture, as a jus cogens norm, is likely a principle of 

fundamental justice, that norm does not extend to require each state to provide a civil remedy for 

torture committed abroad. 

Dissenting judgment 

Justice Abella held that the Chief Public Prosecutor and the former Deputy Chief of Intelligence 

were not immune from Canadian legal action as engaging in torture cannot be an official function 

for the purposes of immunity. Her Honour interpreted the SIA by reference to two key 

international principles: first, the principle of reparation, which requires wrongdoers to provide 

redress to their victims, and, secondly, the international trend to recognise that torture, as a 

violation of a jus cogens norm, does not constitute officially sanctioned state conduct.  

Commentary  

The right to liberty and security of person set out in the Charter of Human Rights and 

Responsibilities Act 2006 (Vic) is substantially different to its Canadian counterpart. Nevertheless, 

if a Victorian law prevented redress for a victim of a human rights violation in another jurisdiction, 

the comments of the Canadian Supreme Court, in particular regarding the seriousness of 

psychological prejudice required and the causal link between the harm and the actions of the 

state, may be of some guidance.  
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Further, Australia and Canada have similar approaches to the incorporation of international 

obligations into domestic law. Accordingly, the Court’s observations regarding the proper role of 

international law when interpreting Canadian legislation may have relevance to many Australian 

cases involving statutory interpretation and human rights. 

The full text of the decision can be found here. 

Angela Gibbs is an Associate at Allens. 

 

OTHER HUMAN RIGHTS DEVELOPMENTS 

ISHR celebrates 30 years of supporting human rights defenders 

The International Service for Human Rights, responsible for landmark advances in the protection 

of human rights defenders, women’s rights, and the rights of gay, lesbian, bisexual and 

transgender people, has celebrated its 30th anniversary through two important events at the 

United Nations. 

To recognise the milestone, a crowd of more than 140 current and former ISHR staff, board 

members, diplomats, UN staff and fellow non-governmental representatives joined ISHR at a 

high-level legal briefing followed by a celebratory reception. 

The events were addressed by speakers including human rights activist Maryam Al-Khawaja, 

who has just been released from a Bahraini prison, former President of the European Court of 

Human Rights Sir Nicolas Bratza, and UN Deputy High Commissioner for Human Rights Flavia 

Pansieri.  

30 Years of Impact 

Some 30 years ago a Genevois named Adrien-Claude Zoller saw brave activists around the 

world willing to risk their lives and livelihoods to demand human rights protection for their 

communities, but lacking support to have their voices heard internationally. 

He identified the need to assist human rights defenders and victims of human rights violations to 

seek justice and accountability at the United Nations. So, with just a handful of volunteers, a 

home-office and little funding, the International Service for Human Rights (ISHR) was born. 

Flash-forward to 2014 and the organisation continues to play a vital role in supporting human 

rights defenders, developing new laws and institutions for their protection, and ensuring that their 

demands for justice and accountability are heard by key policy- and decision-makers worldwide. 

Over the years, ISHR has played a fundamental role in securing a range of major international 

human rights developments, including the adoption of the UN Declaration on Human Rights 

Defenders and opening the UN’s doors to national civil society organisations where previously 

such access had been limited to States and international organisations only. 

ISHR was also instrumental in developing the text of the UN Declaration on Enforced and 

Involuntary Disappearances and lobbying hard to finally achieve its adoption in 1992. 

The organisation went on to coordinate the civil society effort that led to the UN creating the post 

of Special Rapporteur on Human Rights Defenders, and similarly, that of the High Commissioner 

for Human Rights, amongst other UN expert positions. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14384/index.do
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And texts such as the fundamental 2007 Yogyakarta Principles on the Application of Human 

Rights Law in relation to Sexual Orientation and Gender Identity would not exist today, but for 

ISHR. 

‘Progress in the field of human rights is never inevitable. It takes courage, commitment, 

coordination and collaboration,’ says ISHR Director, Phil Lynch. 

‘If not for Adrien Zoller’s vision 30 years ago and the dedication and tenacity of those who have 

been part of ISHR or worked in collaboration with us over the years, it’s fair to say there are a 

great many human rights advances that may not have been achieved.’ 

Source: International Service for Human Rights 

Disability discrimination on Coles shopping website: court case launched  

Gisele Mesnage has launched a claim of unlawful discrimination against the Coles supermarket 

website. Ms Mesnage, who is blind, is seeking changes to the Coles supermarket shopping 

website to make it accessible for people who are blind or vision impaired. The Public Interest 

Advocacy Centre (PIAC) represents Ms Mesnage in this case. 

Ms Mesnage relies on a screen-reader to use the internet and, like many vision-impaired people, 

she has had ongoing problems accessing the Coles website to do her shopping since 2008. 

“Online grocery shopping should allow people who are blind to do their supermarket shopping 

independently. It is very disappointing that a large supermarket chain like Coles has not made 

accessibility a high priority,” said Michelle Cohen, PIAC Senior Solicitor. 

“It’s not acceptable for people in a wheelchair to be prevented from using a physical supermarket, 

so why should people with vision impairment be treated as second-class citizens?” 

For Ms Mesnage, this legal action is a last resort, after years of negotiations with Coles failed to 

bring about a lasting solution. 

“I just want to shop online like everyone else. I’m sick of being shut out or spending literally days 

completing just one order,” said Ms Mesnage. 

“Although Coles has tried to fix problems with the site over the years, the site is not consistently 

accessible. Each time the site is upgraded, accessibility issues recur, or new ones arise”. 

Bentham IMF, Australia’s leading litigation funder, is backing Ms Mesnage’s case as part of its 

pro bono program.  

“Hopefully our assistance will help Ms Mesnage have her claim against Coles heard and 

successfully resolved,” said Clive Bowman, Director. 

“Shopping online is supposed to be an easy and quick experience. But it’s not at Coles for people 

who cannot see their computer screen. I do not understand why Coles would not want to make 

online shopping easy and quick for all of their customers,” said Graeme Innes, President of the 

Association of Blind Citizens of NSW. 

Source: The Public Interest Advocacy Centre 

Tim McCoy Award 2014 

Flemington & Kensington Community Legal Centre has taken out the prestigious 2014 Tim 

McCoy Award for its work redressing police violence – in particular in the case of Corinna 

Horvath, which this year was subject to a UN Human Rights Committee complaint in which Ms 

Horvath was represented by the centre. 

http://www.ishr.ch/news/ishr-celebrates-30-years-supporting-human-rights-defenders
http://www.piac.asn.au/news/2014/11/disability-discrimination-coles-shopping-website-court-case-launched
https://communitylawblog.wordpress.com/2014/09/30/2014-tim-mccoy-award-open-for-nominations/
https://communitylawblog.wordpress.com/2014/09/30/2014-tim-mccoy-award-open-for-nominations/
http://www.policeaccountability.org.au/independent-investigations/apology-and-compensation-to-corinna-horvath/
http://www.policeaccountability.org.au/independent-investigations/apology-and-compensation-to-corinna-horvath/
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The ruling on the complaint found that Ms Horvath’s rights under the International Covenant on 

Civil & Political Rights had been breached by police brutality in a 1996 police raid on her home. 

This led to a Victoria Police apology and compensation to Ms Horvath, legislative improvements 

around police liability in similar cases, and has informed and energised ongoing work towards the 

systemic reform needed to address police violence. 

While Victoria’s laws remain clearly inadequate in addressing police violence, the complaint 

represents a landmark decision and further evidence of the powerful work of a community legal 

centre that was also separately nominated for its work on police racial profiling in Victoria. 

“It’s a great honour, not only to be in the fine company of such nominees, but to be recognised by 

the Tim McCoy trustees for our work. These awards essentially recognise the collective impact of 

the community legal sector and we thank our many supporters, our brave clients, partners and 

allies who have walked alongside us,” said Anthony Kelly, Executive Officer of Flemington & 

Kensington Community Legal Centre, in responding to the Award. 

Other nominees were: 

 Anna Brown, of the Human Rights Law Centre, for her outstanding work to promote and 

protect the rights of lesbian, gay, bisexual, transgender and intersex people in Victoria, 

Australia and worldwide. 

 Eastern Suburbs Community Legal Centre for its innovative partnership through the 

Family Violence Integration Project. 

 Meghan Fitzgerald, of the Fitzroy Legal Service, for Meghan’s work on the East West 

Link Challenge. 

 Knowmore, for its independent service giving free legal advice to people considering 

telling their story or providing information to the Royal Commission into Institutional 

Responses to Child Sexual Abuse. And 

 Inner Melbourne Community Legal for its innovative health–justice partnerships, in 

particular, with the Royal Women’s Hospital for the Acting on the Warning Signs Project. 

The Award was presented at the 27th Annual Tim McCoy Memorial Dinner, held on Friday 7 

November 2014 at Richmond Town Hall. 

Source: Federation of Community Legal Centres 

http://www.policeaccountability.org.au/issues-and-cases/racial-profiling/
http://hrlc.org.au/staff/anna-brown/
http://eclc.org.au/community-development/partnerships-and-projects/family-violence-integration-project
http://www.fitzroy-legal.org.au/cb_pages/news/EastWestLinkProject.php
http://www.abc.net.au/news/2014-04-22/east-west-challenge-won27t-delay-project3a-premier/5403236
http://www.abc.net.au/news/2014-04-22/east-west-challenge-won27t-delay-project3a-premier/5403236
http://knowmore.org.au/
http://www.imcl.org.au/what-we-do/projects/
https://communitylawblog.wordpress.com/2014/11/10/flemington-kensington-clc-takes-out-2014-tim-mccoy-award/
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 NOTICE BOARD 

Smart Justice Fast Facts-2014 

Smart Justice has updated three of its factsheets on prisons, crime statistics, and better support 

for victims of crime. Smart Justice believes in an evidence-based approach to justice policy that 

has been largely missing from media discussions about law and order in Victoria. The scale of 

investment in prisons and their economic and human consequences deserve scrutiny on the 

facts, which Smart Justice is aiming to support with the updated resources found online here. 

Have you got that right? 

The Castan Centre for Human Rights have produced an innovative series of videos answering 

important human rights questions quickly, clearly and in a way that won’t put you to sleep.  

The project will be broken into a number of 10-episode series, each with a different theme. Series 

one blends comedy with serious academic content, while series two will be interview-based. 

Knowledge is power, and these videos will empower people to better understand how human 

rights protect the most vulnerable people. You can watch the first three episodes online here. 

Conference Papers: Human Rights Law in Victoria under the Charter 

The Judicial College of Victoria has published a special edition of its online journal featuring 

papers from the recent conference about the development of human rights law in Victoria. Nine 

distinguished local and international contributors provided perspectives and the edition, co-edited 

by the Chief Justice, Marilyn Warren and Justice Pamela Tate, explores the Charter’s operation 

and its effect on statutory interpretation. It can be viewed online here. 

Conference: The Principle of Legality in Australian and New Zealand Law 

Melbourne 20 February 2014 

A one day conference from Deakin University bringing together judges, practitioners and scholars 

to consider what the principle of legality means, when and why antipodean courts invoke it, its 

impact on drafting legislation and where its leading public law. Further details and bookings here. 

Law handbook 

Fitzroy Legal Service has released the 2015 Law Handbook which can be ordered online here for 

$99.50. 

Job 

Leading global law firm Ashurst is seeking to recruit a Pro Bono Coordinator in Sydney. Details 

here. 

 

 

http://smartjustice.wordpress.com/2014/10/21/get-the-facts-on-prisons-crime-stats-and-better-support-for-victims-in-victoria/
http://www.haveyougotthatright.com/
http://www.judicialcollege.vic.edu.au/sites/default/files/jcv_online_journal_vol02.pdf
https://www.eventbrite.com.au/e/the-principle-of-legality-in-australian-and-new-zealand-law-tickets-13453651233
http://www.fitzroy-legal.org.au/shop/index.php?main_page=product_info&cPath=2&products_id=58
https://fsr.cvmail.com.au/ashurst/main.cfm?page=jobSpecific&jobId=64876
https://fsr.cvmail.com.au/ashurst/main.cfm?page=jobSpecific&jobId=64876
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HRLC MEDIA COVERAGE 

Since the last edition of Rights Agenda, media coverage of the HRLC has included: 

 Janet Fife-Yeomans, NSW will defy United Nations on killers of Janine Balding, Daily 

Telegraph‚ 25 November 2014 

 Melissa Davey, Victorian Coalition proposes indefinite jail sentences for repeat 

offenders, The Guardian‚ 25 November 2014 

 Daniel Webb, Another look needed for crimes by children in wake of Blessington, Elliott 

case, Sydney Morning Herald, 24 November 2014 

 Ken Grimson, Janine Balding’s killers’ freedom bid ‘beyond a joke’, Daily Advertiser‚ 24 

November 2014 

 Australia in breach of human rights obligations over imprisonment of two teenagers for 

life, says UN, ABC News‚ 22 November 2014 

 AAP, UN says Janine Balding’s killers have been denied human rights, News.com.au, 

22 November 2014 

 AAP, Janine Balding teen killers’ life sentences breach of human rights: UN, The 

Guardian‚ 22 November 2014 

 Amy Remeikis, Queensland closer to expunging gay sex convictions, Sydney Morning 

Herald‚ 21 November 2014 

 Tom Allard, Teen killers of Janine Balding have received ‘cruel, inhumane and 

degrading’ punishment: UN, Sydney Morning Herald‚ 21 November 2014 

 Santilla Chingaipe, Australia refuses to settle post-July refugees from Indonesia, SBS 

World News Radio‚ 19 November 2014 

 Reissa Su, Australia Slammed For Claiming Domestic Violence Is ‘Not Torture’, 

International Business Times‚ 14 November 2014 

 Cec Busby, Human rights advocates condemn changes to Australia’s immigration laws, 

Gay News Network‚ 14 November 2014 

 Fran Kelly, UN anti-torture committee concerned about detention centres, Radio 

National Breakfast, 12 November 2014 

 Leanne Mezrani, Lawyers locked out of Manus, Lawyers Weekly‚ 12 November 2014 

 Clementine Ford, Australian government tells UN violence against woman isn’t torture, 

Daily Life‚ 12 November 2014 

 Richard Ewart, Australia’s immigration policies criticised at UN torture hearings, ABC 

Radio National‚ 11 November 2014 

 Waleed Aly and Dr Rebecca Huntley, Government to face UN anti-torture inquiry, ABC 

Radio National‚ 10 November 2014 

 Victorian gay advocate and trans* group among Human Rights Awards finalists, Star 

Observer‚ 8 November 2014 

 Ruth Barson, Aboriginal deaths in custody must end, The Australian, 5 November 2014 

 Peter Barrett, Gay sex is nothing to be ashamed of, The Age‚ 30 October 2014 

http://www.dailytelegraph.com.au/news/national/nsw-will-defy-united-nations-on-killers-of-janine-balding/story-fnpn0zn5-1227133594525?nk=09171df551405821f8ec08dea57e23f6
http://www.theguardian.com/australia-news/2014/nov/25/victorian-coalition-proposes-indefinite-jail-sentences-for-repeat-offenders
http://www.theguardian.com/australia-news/2014/nov/25/victorian-coalition-proposes-indefinite-jail-sentences-for-repeat-offenders
http://www.smh.com.au/comment/another-look-needed-for-crimes-by-children-in-wake-of-blessington-elliott-case-20141123-11rrp1.html
http://www.dailyadvertiser.com.au/story/2716288/janine-baldings-killers-freedom-bid-beyond-a-joke/?cs=147
http://www.abc.net.au/news/2014-11-22/teens-imprisonments-in-breach-of-human-rights/5911360
http://www.abc.net.au/news/2014-11-22/teens-imprisonments-in-breach-of-human-rights/5911360
http://www.news.com.au/national/un-says-janine-baldings-killers-have-been-denied-human-rights/story-fncynjr2-1227131450829
http://www.theguardian.com/australia-news/2014/nov/22/janine-balding-teen-killers-life-sentences-breach-of-human-rights-un
http://www.smh.com.au/queensland/queensland-closer-to-expunging-gay-sex-convictions-20141120-11qukw.html
http://www.smh.com.au/nsw/teen-killers-of-janine-balding-have-received-cruel-inhumane-and-degrading-punishment-un-20141121-11r5n3.html
http://www.smh.com.au/nsw/teen-killers-of-janine-balding-have-received-cruel-inhumane-and-degrading-punishment-un-20141121-11r5n3.html
http://www.sbs.com.au/news/article/2014/11/19/australia-refuses-settle-post-july-refugees-indonesia
http://au.ibtimes.com/articles/572698/20141114/human-rights-asylum-seekers-australia-domestic-violence.htm#.VHKX_r4cR7g
http://gaynewsnetwork.com.au/news/national/human-rights-advocates-condemn-planned-changes-to-australi-s-immigration-laws-15680.html
http://www.abc.net.au/radionational/programs/breakfast/un-anti-torture-committee-raises/5884178
http://www.lawyersweekly.com.au/news/lawyers-locked-out-of-manus
http://www.dailylife.com.au/news-and-views/dl-opinion/australian-government-tells-un-violence-against-woman-isnt-torture-20141111-11kckm.html
http://www.radioaustralia.net.au/international/radio/program/pacific-beat/australias-immigration-policies-criticised-at-un-torture-hearings/1388157?autoplay=1388119
http://www.abc.net.au/radionational/programs/drive/government-to-face-un-anti-torture-inquiry/5880506
http://www.starobserver.com.au/news/local-news/victoria-news/victorian-gay-advocate-and-trans-group-among-human-rights-awards-finalists/129868
http://hrlc.org.au/aboriginal-deaths-in-custody-must-end/
http://www.theage.com.au/federal-politics/political-news/gay-sex-is-nothing-to-be-ashamed-of-20141028-11cy2c.html
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 Australia pushes on with asylum seeker deterrence, IRIN Global‚ 29 October 2014 

 Michael Safi, Tasmania’s anti-protest law slammed by former supreme court justice, The 

Guardian‚ 29 October 2014 

 Lasse Underbjerg and Marcus Bank, SPECIAL REPORT: Australia’s asylum seekers 

problem – secrecy and inhumanity, Pacific.Scoop‚ 27 October 2014 

 Sarah Whyte, Asylum seekers political pawns of hardline government policy, Sydney 

Morning Herald‚ 18 October 2014 

 Dean Arcuri, All the winners of Melbourne’s glitzy GLOBE Awards, Same Same‚ 18 

October 2014 

 Benjamin Riley, LGBTI rights advocate takes top Victorian community award, Star 

Observer‚ 18 October 2014 

 James Findlay, Inaugural GLOBE Awards Winners Announced, Gay News Network‚ 18 

October 2014 

 Miki Perkins, Melbourne lawyer Anna Brown wins award for GLBTI rights work, The 

Age‚ 18 October 2014 

 David Wroe, Opposition grows to storage of photo and biometric data, Sydney Morning 

Herald‚  16 October 2014 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 

protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 

attainment of equality through a strategic combination of research, advocacy, litigation and 

education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267  

http://www.irinnews.org/report/100768/australia-pushes-on-with-asylum-seeker-deterrence
http://www.theguardian.com/australia-news/2014/oct/29/tasmanias-anti-protest-law-slammed-by-former-supreme-court-judge
http://pacific.scoop.co.nz/2014/10/special-report-australias-asylum-seekers-problem-secrecy-and-inhumanity/
http://pacific.scoop.co.nz/2014/10/special-report-australias-asylum-seekers-problem-secrecy-and-inhumanity/
http://www.smh.com.au/federal-politics/political-news/asylum-seekers-political-pawns-of-hardline-government-policy-20141016-1179mj.html#ver=1&typ=pgv&rnd=i1rctpzxfqncsieq&acc=9222289450909506992&sid=9222289450909506993&loc=http%3A%2F%2Fwww.smh.com.au%2Ffederal-politics%2Fpolitical-news%2Fasylum-seekers-political-pawns-of-hardline-government-policy-20141016-1179mj.html&ref=&gol=&pgn=&ltm=1
http://www.samesame.com.au/news/11498/All-the-winners-of-Melbournes-glitzy-GLOBE-Awards
http://www.starobserver.com.au/news/local-news/victoria-news/lgbti-rights-advocate-takes-top-victorian-community-award/129090
http://gaynewsnetwork.com.au/news/inaugural-globe-awards-winners-announced-15421.html
http://www.theage.com.au/victoria/melbourne-lawyer-anna-brown-wins-award-for-glbti-rights-work-20141016-116jxi.html
http://www.smh.com.au/federal-politics/political-news/opposition-grows-to-storage-of-photo-and-biometric-data-20141015-116lur.html
http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda

