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END OF FINANCIAL YEAR HUMAN RIGHTS APPEAL 

The need for strong, principled and independent action on human rights in Australia is as 

pressing now as it has ever been. 

Faced with ongoing attempts to whittle away rights protections and a blatant disregard for 

international human rights law commitments, we need your support to stand up for a fairer 

Australia. 

Please add your voice to our work by donating to our End of Financial Year Appeal. 

The Human Rights Law Centre deploys a potent mix of strategic litigation, evidence-based 

advocacy and targeted capacity building. Our unique and proven model delivers justice for 

individuals and systemic change. But we can’t do it alone. 

Less than 15% of our funding is from government. Your private donations enable us to be truly 

independent, responsive and effective. Your support enables us promote and protect human 

rights in Australia and beyond. Your support is critical to our impact. 

Please donate now to our End of Financial Year Appeal. 

Over the past year we have: 

 launched a legal action to ensure women can safely access reproductive health services 

without being harassed and intimidated; 

 brought vital transparency and accountability by participating in the PNG National 

Court’s inquiry into the human rights of asylum seekers on Manus Island; 

 addressed the UN’s Human Rights Council on how Australia’s asylum seeker policies 

violate international law; 

 secured an unprecedented commitment from key national organisations to tackle the 

shocking over imprisonment of Aboriginal and Torres Strait Islander peoples; 

 successfully argued in the High Court that the Federal Government has the power to 

pass laws for marriage equality; 

 produced a ground breaking report highlighting the dangers of Australia’s cooperation 

with the Sri Lankan military in the one-eyed pursuit of ‘stopping the boats’; 

 made important contributions in a landmark High Court case that provided legal 

recognition of the reality of gender diversity in our society; 

 secured the commitment of the Victorian Government to erase the criminal records of 

homosexual men convicted for consensual sex prior to decriminalisation; 

 worked to expose Australia’s role in extrajudicial killings by the USA’s drone program; 

and 

 played a leading role in advocating for strong and effective protections against racial 

vilification. 

These are just some examples of our impact over the past year. We need your support now to 

continue and extend that impact. 

Our strong pro bono partnerships with leading law firms and barristers maximise the impact of 

your donations. For every dollar invested in the Human Rights Law Centre, we leverage around 

five dollars of pro bono legal support. 

https://hrlrc.worldsecuresystems.com/donate
http://hrlc.org.au/fertility-clinic-launches-legal-action-against-melbourne-city-council-to-ensure-safe-access-for-patients-and-staff/
http://hrlc.org.au/hrlc-lawyer-inspects-manus-island-detention-centre-as-part-of-png-court-case/
http://hrlc.org.au/hrlc-lawyer-inspects-manus-island-detention-centre-as-part-of-png-court-case/
http://hrlc.org.au/un-human-rights-council-told-that-australia-is-violating-international-law-by-blocking-returning-sri-lankan-asylum-seekers/
http://hrlc.org.au/unprecedented-commitment-to-tackle-indigenous-over-imprisonment/
http://hrlc.org.au/australian-government-succeeds-in-striking-down-act-marriage-laws-but-high-court-delivers-important-silver-lining/
http://hrlc.org.au/report-launch-australias-cooperation-with-sri-lanka-to-intercept-asylum-seekers-is-in-urgent-need-of-rethink/
http://hrlc.org.au/media-release-high-court-rejects-outdated-notions-of-gender/
http://hrlc.org.au/rights-groups-welcome-victorias-moves-to-erase-historic-gay-sex-convictions/
http://www.smh.com.au/federal-politics/political-news/australian-intelligence-feeding-data-used-for-deadly-us-drone-strikes-20140526-38ywk.html
http://hrlc.org.au/changes-to-racial-vilification-laws-a-backwards-step/
http://hrlc.org.au/changes-to-racial-vilification-laws-a-backwards-step/
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Your support for our End of Financial Year Appeal is vital so we can plan our strategic action to 

address the challenges of the year ahead. 

Please donate now: www.hrlc.org.au/donate 

 

 OPINION 

Australia may be complicit in killing its own citizens and many others 

This article was first published by The Age. 

Would you be comfortable if Australian security personnel were enabling the killing of Australian 

citizens who had not been charged with crimes, who had not faced a trial and who were in a 

country that Australia was not at war with? 

These are the questions at the heart of a long overdue debate, because Australian security 

personnel are reportedly doing exactly that. 

Last month it was reported that two Australian citizens, Christopher Havard and Muslim bin John 

had been killed by a United States drone strike in Yemen – a country with whom neither the USA 

nor Australia claims to be at war. Neither man had been charged with any crime. 

The Australian government denies any involvement in or prior awareness of the operation. 

However, mounting evidence suggests that the joint Australian-American defence facility at Pine 

Gap outside Alice Springs is intimately involved in the US’s drone strikes. Last week American 

investigative journalist Jeremy Scahill stated that he has access to top-secret documents, some 

obtained through leaks by former NSA employee Edward Snowden that prove this. 

Scahill said the documents show that the Pine Gap facility, along with similar facilities in Canada, 

UK and New Zealand, provide critical information to the US “that can be used to track and kill 

individuals around the world”. According to Scahill, the Australian government is fully aware of the 

extent of the US assassination program. 

Personnel at Pine Gap do not fire the drones’ weapons, but they show drone operators where to 

point their barrels. 

Since 2001, thousands of people have been killed in covert US drone strikes in places like 

Yemen, Pakistan and Somalia. The strikes are conducted secretly by the CIA or the US military’s 

joint special operations command. 

Many people are concerned that there are a disproportionate number of civilians among the dead 

and that there is no mechanism by which to investigate and hold accountable the US for those 

deaths. The UN is currently investigating around 30 drone strikes to assess whether those 

incidents caused excessive civilian casualties. 

It is possible that civilian deaths from drone strikes could constitute war crimes and serious 

human rights abuses, such as extrajudicial killing. If the allegations about Pine Gap are true, then 

Australian officials who provide information upon which drone strikes are based could be 

complicit in any abuses committed by the Americans. 

Civilian harm and legal risks for Australian personnel are only part of the problem. The current 

secret, unregulated drone war sets other dangerous precedents. 

In September 2013 the UN expert on extra-judicial killing warned that drones are increasingly 

accessible and affordable and undermine global stability. It won’t be long before drones are in the 

www.hrlc.org.au/donate
http://www.theage.com.au/comment/australia-may-be-complicit-in-killing-its-own-citizens-and-many-others-20140602-zrv05.html
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hands of states that Australia does not consider to be allies. It’s not in our security interest for 

drones to be used outside of the well-established principles of international law. 

Drones are not just undermining a rules-based international order, they are fuelling resentment of 

Australia and its allies. In March 2013, Yemeni youth activist Farea Al-Muslimi testified before US 

congress about the growing anger and resentment in Yemen following US drone attacks there. 

Al-Muslimi explained “what the violent militants had previously failed to achieve, one drone strike 

accomplished in an instant. There is now an intense anger against America”. 

The Australian public deserves to know if we are involved in the US drone program and if so, we 

have a right to an explanation of the legal and policy basis on which Australia is involved. 

While some government information may need to be withheld for national security reasons, the 

government can safely provide answers to some basic questions. Is Australia at war with any 

state or armed group? Is Pine Gap’s intelligence used to target and kill people overseas? If so, 

what is the legal justification for our involvement? Have Australian personnel at Pine Gap been 

advised as to any risk they face of complicity in war crimes or other violations of Australian or 

international law? 

Australia opposes the death penalty at home and abroad, yet our government has shown little 

regard for the deaths of its own citizens without trial. 

Accordingly, the Human Rights Law Centre has asked the UN special rapporteur on counter 

terrorism to investigate the legality of the deaths of the two Australians. 

While our concern extends to all civilians killed by drone strikes and to the responsibility that our 

government might bear in those deaths, it is unacceptable that our government has failed to 

provide any public explanation as to why the US killed two of our citizens. Their families have a 

right to know what happened. 

It’s high time Australia began the conversation about our involvement in the US’s secret and dirty 

wars. 

Emily Howie is director of advocacy and research at the Human Rights Law Centre. 

http://hrlc.org.au/un-urged-to-probe-australia-about-its-role-in-deadly-us-drone-strikes/
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BUSINESS AND HUMAN RIGHTS 

Business and human rights in international development 

Australia’s new approach to development assistance focuses on private sector development and 

pays insufficient attention to the human rights goals and obligations that should be central to our 

aid program. The impact is likely to be felt by some of the world’s most vulnerable people, 

including Indigenous communities, women and people living in extreme poverty. 

In a submission to the Joint Standing Committee on Foreign Affairs, Defence and Trade’s inquiry 

into the role of the private sector in promoting economic growth and reducing poverty in the Indo-

Pacific region, the Human Rights Law Centre has called for the Government to ensure that aid 

projects that involve partnering with the private sector do not result in human rights violations.  

“Aid effectiveness principles and Australia’s international human rights obligations require that aid 

and development initiatives that support companies must incorporate effective safeguards to 

protect human rights,” said Rachel Ball, the HRLC’s Director of Advocacy and Campaigns.  

“While the private sector has the capacity to contribute to economic growth, poverty alleviation 

and human development, businesses also have a track record of violating human rights,” said Ms 

Ball. “Programs that seek to harness the private sector, such as the Australian Government’s 

Mining for Development Initiative, expose the Government to the risk of supporting or being 

complicit in corporate human rights abuses.” 

MANUS INQUIRY 

Australian Government likely to have paid PNG’s legal bills to halt human 

rights inquiry into Manus 

It has been revealed during a Senate Estimates hearing that the Australian Government has 

made payments towards the Papua New Guinean Government’s legal costs for proceedings 

relating to the asylum seeker detention centre on Manus Island. 

Responding to questions from Greens Senator Sarah Hanson Young, the Secretary of the 

Department of Immigration and Border Protection, Martin Bowles, admitted that the Australian 

Government has contributed to PNG’s legal bills. 

The Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb, said this was another 

example of the extraordinary lengths the Australian Government was willing to go to in order to 

deny asylum seekers their basic rights. 

“The fact our Government pays another country’s legal bills while at the same time refusing to 

fund legal assistance for asylum seekers here in Australia shows just how determined this 

Government is to deny asylum seekers a fair go,” said Mr Webb. 

The revelations contradict the consistent line from the Australian Government during the 

Cannings Inquiry that the inquiry was a matter for the PNG Government. The inquiry was initiated 

by the PNG National Court in order to assess whether conditions on Manus breached PNG’s 

human rights laws, but it has been put on hold due to the PNG Government’s decision to launch 

a legal challenge to the inquiry – a decision it reportedly made after consultation with the 

Australian Government. 

http://hrlc.org.au/wp-content/uploads/2014/05/Private-sector-growth-and-aid-HRLC-submission.pdf
http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=jfadt/indo_pacific/tor.htm
http://www.theage.com.au/national/manus-inquiry-cruelled-20140322-35adw.html
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“At the time, Scott Morrison was at pains to distance Australia’s involvement with the appeal to 

halt the human rights inquiry, yet now it would seem that Australia may have been bankrolling it,” 

said Mr Webb. 

Mr Bowles took on notice questions relating to the amounts paid but said the costs were not 

insignificant. 

In March Mr Webb inspected Australia’s detention centre on Manus Island as part of the PNG 

National Court’s inquiry. He said it was impossible for the Government to wash its hands of 

responsibility for the appalling conditions on Manus. 

“Scott Morrison and the Australian Government pay lip service to PNG sovereignty when it suits 

them, hiding behind it trying to deflect responsibility, but they’re not fooling anyone – it’s clear that 

Australia is pulling the strings when it comes to the illegal and cruel asylum seeker policies on 

Manus,” said Mr Webb. 

Editor’s Note: The day after the above post was published, The Sydney Morning Herald 

published this response from the Immigration Minister. 

MANUS REVIEW 

Process and resettle Manus detainees urgently, says Government-

commissioned review of Manus unrest 

The key recommendation of a Government-commissioned investigation into the recent violence 

inside the Manus Island detention centre is to process and resettle asylum seekers quickly and 

fairly. 

“It is an appalling reality that in the 18 months since the first transfers to Manus, more asylum 

seekers have been killed there than have been processed and resettled. 1300 men have been 

left languishing indefinitely in harsh conditions,” said Daniel Webb, the Human Rights Law 

Centre’s Director of Legal Advocacy. 

“Prolonged indefinite detention in harsh conditions inevitably causes harm and leads to unrest. 

This report documents the tragic, predictable and preventable consequences that flowed from 

Australia’s policy,” said Mr Webb. “The Australian and PNG Governments must implement the 

report’s central recommendation to immediately expedite processing and resettlement.” 

The review prepared by former public servant Robert Cornall, outlines the extreme nature of the 

violence against asylum seekers in February 2014, describing how one asylum seeker had his 

throat slashed from ear to ear and how Reza Berati was beaten to death by several attackers 

including a local Salvation Army worker. 

The report makes detailed recommendations about improving security at the centre and other 

changes to centre management, administration and infrastructure, while emphasising that its 

central recommendation is to immediately expedite refugee processing and resettlement. 

“The report confirms there needs to be an urgent overhaul of the current arrangements. Changes 

need to focus not just on increasing security but also on decreasing cruelty”, said Mr Webb. 

“If it’s not possible to quickly and fairly process asylum seekers in a safe and humane 

environment in PNG – and recent experience certainly suggests it’s not – then the Manus facility 

should be closed and all asylum seekers returned to Australia for processing,” said Mr Webb. 

“If the Manus facility remains in operation, the Australian and PNG Governments must ensure the 

safety of asylum seekers, address the inhuman conditions inside the centre and end the 

http://hrlc.org.au/hrlc-lawyer-inspects-manus-island-detention-centre-as-part-of-png-court-case/
http://www.smh.com.au/federal-politics/political-news/png-asylum-case-funding-honours-contract-signed-by-labor-says-scott-morrison-20140528-3937k.html
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inordinate delays in processing and resettlement which clearly underpinned the unrest. The 

individuals responsible for the violence must also be held to account.” 

A copy of the report can be found here: https://www.immi.gov.au/about/dept-info/_files/review-

robert-cornall.pdf 

DRONE STRIKES 

UN urged to probe Australia about its role in deadly US drone strikes 

Australia needs to come clean about its role in the US’s deadly drone program in the wake of 

allegations that Pine Gap provides information used to locate targets of US drone strikes and the 

recent reports that two Australians were killed by drone strikes in Yemen. 

The Human Rights Law Centre has written to the United Nations Special Rapporteur on Counter 

Terrorism, Ben Emmerson, asking him to investigate the lawfulness of the strike that killed the 

two Australians, as well any role that Australia might play in the US drone strike program. 

The HRLC’s director of advocacy and research, Emily Howie, said Australia has failed to provide 

any information as to why two of its citizens were killed by the United States in drone strikes in 

Yemen in November last year. 

“Australia’s ongoing secrecy about its role in the United States’ drone program is unacceptable.  

Thousands of civilians have been killed as a result of US drone strikes. We currently have no way 

of knowing whether our security forces are supporting unlawful killing of civilians,” said Ms Howie. 

The UN Special Rapporteur is authorised to investigate the human rights compliance of counter-

terrorism operations, in this case to assess whether the drone strikes are consistent with 

Australia’s international human rights obligations. 

“Two Australians have been killed by the United States. It is perfectly reasonable for the 

Australian public to want to know what exactly is going on here,” said Ms Howie. 

With the United States set to reveal legal memos concerning its drone strikes and the Prime 

Minister of New Zealand admitting this week that his country plays a role in the assassination 

program, Ms Howie said Australia’s secrecy was increasingly out of touch and unsustainable. 

“Drone strikes are not just undermining a rules-based international order, but they are fuelling 

resentment of Australia and its allies. We need a debate about what exactly Australians are 

willing to sign up to, what exactly is legal as well as what’s actually in our interest,” said Ms 

Howie. 

The letter to the Special Rapporteur recommends asking the Australian and US governments to 

explain their assertions that the deaths were ‘lawful’ and provide information about the 

investigations that were carried out in order to make that assessment. It also requests that 

information be sought on any role that Pine Gap facility may have played in the deaths or in the 

US drone program more generally. 

“Given civilians are being killed by the US drone program and given the gravity of the allegations, 

we’re simply trying to get to the bottom of the legal, policy and regulatory framework that applies 

to any involvement by Australia in US drone strikes. Hopefully the UN can extract more 

information than the Australian Government has been willing to provide us to date,” said Ms 

Howie. 

Copies of the letters can be found here: 

https://www.immi.gov.au/about/dept-info/_files/review-robert-cornall.pdf
https://www.immi.gov.au/about/dept-info/_files/review-robert-cornall.pdf
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 Letter from HRLC to PM, Defence Minister & Foreign Minister on Australian deaths from 

drone strikes (http://hrlc.org.au/wp-content/uploads/2014/05/Letter-from-HRLC-on-

Australian-deaths-from-drone-strikes1.pdf) 

 Attachments to the letter to the PM, Defence Minister and Foreign Minister 

(http://hrlc.org.au/wp-content/uploads/2014/05/Attachments-to-letter-from-HRLC-on-

Australian-deaths-from-drone-strikes.pdf) 

 Letter to the UN Special Rapporteur on Counter-Terrorism on Australian deaths from 

drone strikes (http://hrlc.org.au/wp-content/uploads/2014/05/Letter-to-Special-

Rapporteur-on-Australian-deaths-from-drone-strikes.pdf) 

 Attachments to the letter to the UN Special Rapporteur on Counter-terrorism 

(http://hrlc.org.au/wp-content/uploads/2014/05/Attachments-to-letter-to-Special-

Rapporteur-on-Australian-deaths-from-drone-strikes.pdf) 

INDIGENOUS IMPRISONMENT 

Unprecedented commitment to tackle Indigenous over-imprisonment 

Aboriginal and Torres Strait Islander peoples are 15 times more likely to be in jail than non-

Indigenous Australians. An Aboriginal man is more likely to be in jail than enrolled in higher 

education. While Aboriginal education is improving, Aboriginal imprisonment rates are getting 

worse, increasing 52 per cent over the past decade; 74 per cent of Aboriginal prisoners have 

been in jail before and behind each jail sentence lies an irreversible trail of damage to victims, 

families and communities. 

Over the past 18 months, the Human Rights Law Centre, together with our partners the National 

Aboriginal & Torres Strait Islander Legal Services, has been working to bring key national 

agencies together to address this national crisis. After several national meetings, we are very 

pleased to have secured an unprecedented commitment from key agencies to work together on a 

national campaign to tackle this issue. We have also secured three years of funding to support 

the campaign.  

Over the coming months, we will be working with NATSILS and other key partners on 

recruitment, campaign planning and the launch. Our aim is to show the extent of the crisis and to 

advocate for evidence-based solutions, highlighting best practice around what works to reduce 

over-imprisonment and promote community safety. The campaign will look beyond the justice 

system to develop strategies to address the social, health and financial causes of high 

Indigenous imprisonment. By promoting the evidence around what works, we firmly believe we 

can secure government, private, community and philanthropic support to take more targeted 

action to reduce crime, strengthen communities and cut Indigenous imprisonment. 

Agencies committed to the campaign so far include: National Aboriginal and Torres Strait Islander 

Legal Services (NATSILS), National Congress of Australia’s First Peoples, Secretariat of National 

Aboriginal and Islander Child Care (SNAICC), Indigenous Doctors Association, National Family 

Violence Prevention Legal Services (NFVPLS), National Indigenous Drug and Alcohol 

Committee, National Aboriginal Community Controlled Health Organisation (NAACHO), First 

Peoples Disability Network Australia, Aboriginal and Torres Strait Islander Social Justice 

Commissioner Mick Gooda, OXFAM Australia, Australian Council of Social Service (ACOSS), 

Australians for Native Title and Reconciliation (ANTAR), Amnesty International Australia, Sisters 

Inside and the Federation of Community Legal Centres. 

http://hrlc.org.au/wp-content/uploads/2014/05/Letter-from-HRLC-on-Australian-deaths-from-drone-strikes1.pdf
http://hrlc.org.au/wp-content/uploads/2014/05/Letter-from-HRLC-on-Australian-deaths-from-drone-strikes1.pdf
http://hrlc.org.au/wp-content/uploads/2014/05/Attachments-to-letter-from-HRLC-on-Australian-deaths-from-drone-strikes.pdf
http://hrlc.org.au/wp-content/uploads/2014/05/Attachments-to-letter-from-HRLC-on-Australian-deaths-from-drone-strikes.pdf
http://hrlc.org.au/wp-content/uploads/2014/05/Letter-to-Special-Rapporteur-on-Australian-deaths-from-drone-strikes.pdf
http://hrlc.org.au/wp-content/uploads/2014/05/Letter-to-Special-Rapporteur-on-Australian-deaths-from-drone-strikes.pdf
http://hrlc.org.au/wp-content/uploads/2014/05/Attachments-to-letter-to-Special-Rapporteur-on-Australian-deaths-from-drone-strikes.pdf
http://hrlc.org.au/wp-content/uploads/2014/05/Attachments-to-letter-to-Special-Rapporteur-on-Australian-deaths-from-drone-strikes.pdf
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VOTER ID LAWS 

Queensland passes first Australian voter ID laws as Liberal party flags 

reforms at national level 

The Queensland government today passed the first voter ID laws in Australia limiting the right of 

Queenslanders to vote, particularly members of already marginalised and disadvantaged groups. 

The Human Rights Law Centre’s director of advocacy and research, Emily Howie, said the laws 

will require voters to show identification to prove their identity before they can cast a vote at 

Queensland elections. 

“The votes of tens of thousands of vulnerable people are threatened by voter ID laws. Those 

most at risk are elderly and young voters, people in remote rural regions, people with disabilities, 

Aboriginal and Torres Strait Islander people and the homeless,” said Ms Howie. 

The Queensland government has justified the law as necessary to prevent voter fraud. However 

there is no evidence of any notable amount of electoral fraud in Queensland. 

“There is no proven need for this law, but there is a great a risk that the law will deny 

Queenslanders their fundamental democratic rights. Given there’s no evidence of fraud it is 

difficult to avoid the conclusion that the voter ID laws are politically motivated,” said Ms Howie. 

Ms Howie said the Queensland law may be a taste of what’s to come for the rest of Australia as 

the Liberal Party has flagged its support for national laws that would require all Australian voters 

to present photo ID. But Ms Howie said that there is no evidence of any significant electoral fraud 

at the federal level that would be addressed by such laws. 

“There’s a concern that Queensland’s voter ID laws are the thin end of the wedge. Requiring 

photo ID at federal elections would be a discriminatory, costly and ill-conceived policy to address 

a problem that does not exist.” 

In the United States, voter ID laws have proliferated in the last decade with 34 states passing 

voter ID laws. A senior US judge who once defended voter ID laws now says that the laws are 

seen as vehicles to suppress voter turnout rather than prevent fraud and that the laws deny 

access to the ballot box to people who have a legitimate entitlement to vote. 

“We should learn the lessons from overseas that voter ID laws suppress the vote. The trend at 

recent Australian elections has been a diminishing voter turn out. Instead of erecting hurdles to 

voting, the government should be garnering all efforts to increase participation in our democratic 

system,” said Ms Howie. 

STAFFING UPDATE 

Introducing Ruth Barson 

The HRLC is delighted to announce the appointment of Ruth Barson as a Senior Lawyer with the 

HRLC. Ruth has joined us from the Centre for Innovative Justice, and prior to that has worked at 

Victoria Legal Aid as well as various Aboriginal legal services in the Northern Territory and 

Western Australia.  

Ruth will be leading the HRLC’s work on Indigenous rights while the HRLC’s Ben Schokman 

undertakes a 9-month Myer Innovation Fellowship. During his fellowship, Ben will be researching 

and designing new and innovative initiatives to tackle the over-imprisonment of Aboriginal and 

Torres Strait Islander peoples in Australia.  

http://www.myerfoundation.org.au/programs/project.cfm?loadref=176
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HRLC EVENTS 

Fundraising Auction 

It’s that time of year again when we and our friends at Justice Connect gather an exciting 

collection of goods, services and experiences for our Fundraising Auctions. The auctions 

conclude at the Annual Human Rights Dinners that we host with Justice Connect – this year in 

Melbourne on 13 June and in Sydney on 20 June. 

Even people who are not attending the dinners can place bids on most of the items, so if you 

fancy any, get in quick with an early bid by emailing tom.clarke@hrlc.org.au citing the item and 

the amount of your bid. 

Human rights under the Charter: The development of human rights law in 

Victoria 

The Human Rights Law Centre is supporting the first international conference to present a 

thorough judicial and academic analysis of Victoria's human rights jurisprudence produced under 

the Victorian Human Rights Charter. 

A host of distinguished domestic and international speakers, including Lord David Neuberger and 

Sir Anthony Mason, will consider the following: 

 The interpretive techniques employed by the judiciary under the Charter; 

 The role of proportionality under the Charter, particularly with respect to the human 

rights obligations of public authorities; 

 The impact of Charter jurisprudence on specific practice areas and groups such as 

criminal law, children and discrimination and equal opportunity law; 

 A comparative analysis of the role of judges in human rights jurisprudence; and 

 The contribution of Victorian human rights jurisprudence to the future direction of human 

rights law. 

Dates: 7 August (Conference opening and reception) and 8 August (Full day conference)  

Venues: Banco Court Supreme Court of Victoria and Supreme Court Library (7 August); Monash 

University Law Chambers (8 August) 

Cost: $150 (full rate); $100 (students). See the Conference website for registration and the 

program. 

Audio recordings 

Audio recordings are now available for two recent HRLC events. 

 Inside Manus: Briefing on PNG National Court inquiry into Australia’s detention centre 

(Melbourne) 

 Indonesia’s presidential elections, human rights and Australian foreign policy (Sydney) 

More information can be found at www.hrlc.or.au/events  

 

http://hrlc.org.au/humanrightsdinner2014/
tom.clarke@hrlc.org.au
http://www.law.monash.edu/human-rights/about-conference.html
http://ecommerce.law.monash.edu.au/product.asp?pID=254&cID=5&c=6106
http://www.law.monash.edu/human-rights/program-humanrightsunderthecharter-01.pdf
http://hrlc.org.au/inside-manus-briefing-on-png-national-court-inquiry-into-australias-detention-centre/
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 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Preventative detention regime for sexual offenders compatible with 

Victorian Charter 

DPP v J P H (No 2) [2014] VSC 177 (16 April 2014) 

Summary 

The Victorian Supreme Court held that the legislative regime empowering courts to make 

preventative detention orders for certain sexual offenders is compatible with the Charter of 

Human Rights and Responsibilities Act (2006) Vic. 

Facts 

The respondent was a 40 year old man with a history of sexual offending from the age of 14.  He 

had served custodial sentences for offences including sexual assault. While in prison the 

respondent had assaulted and threatened female staff with sexual violence, leading to revocation 

of his parole and concerns regarding risks to the community on his release.  

In June 2009, as his release date approached, the County Court made a supervision order under 

the Serious Sex Offenders (Monitoring) Act 2005 (Vic) (“superseded Act”). The superseded Act 

did not allow for an unconvicted person’s detention in a prison, but did enable orders to be made 

requiring dangerous offenders to be monitored in a special “residential facility” in the community.  

The respondent was supervised in a secure facility within the de-gazetted grounds of a Victorian 

prison called ESOTAC. While living under supervision the respondent continued to sexually 

threaten female staff.  

The superseded Act was replaced by the Serious Sex Offenders (Detention and Supervision) Act 

2009 (Vic) (“the Act”) in 2010. The Act empowers the Court to order the continued detention or 

supervision of an eligible sexual offender who has already served their sentence where the 

offender continues to pose an ”unacceptable risk” to the community and continued detention or 

supervision is reasonable and necessary to protect the community from this risk.  

In 2010 the DPP applied for a detention order under the Act, but the application was dismissed by 

the Court on the basis that the respondent continued to be housed at ESOTAC under the 

superseded Act.  

As part of the transition from the superseded regime to the current regime with its two distinct 

accommodation options, ESOTAC would close. When the respondent’s supervision order came 

under review in September 2012 the DPP applied to the court for a detention order under the Act. 

This case relates to that application.  

Application for a detention order 

The DPP sought a detention order under the Act to replace the supervision order in operation 

under the superseded Act. The respondent would be housed in a prison, albeit under special 

conditions separately from prisoners serving sentences, which the DPP argued were similar to 

the conditions imposed under the superseded regime.  

The DPP carried the onus of proving “unacceptable risk” to a high degree of probability. Three 

psychological/psychiatric experts reported that the respondent continued to exhibit “chronically 
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problematic” behaviour including sexual deviance and violent ideation, and that he also presented 

a “really significant” risk to the community across five risk factors including sexual violence. 

The respondent conceded that he did present an “unacceptable risk”, but that this risk could be 

sufficiently managed by community supervision. Conditions in detention would be significantly 

more restrictive than those he currently experienced in the residential facility, he argued.  

Charter rights 

The respondent also sought declarations of inconsistent interpretation under section 36 of the 

Charter, on the basis that the regime established under the Act was incompatible with human 

rights protected in the Charter.  

The respondent submitted that under the legislative regime it would be possible for unconvicted 

detainees to be classified as maximum or high security risk, which would then leave them liable 

to a variety of further restrictions. For instance, under the Corrections Regulations, they could 

potentially be subject to the control of money and property, strip searches and control of 

communication. 

Cumulatively, the respondent contended that preventative detention in these conditions was 

incompatible with the protection against arbitrary detention (section 21(2) of the Charter) and the 

right to humane treatment when deprived of liberty (section 22 of the Charter). 

The respondent also submitted that the claimed inconsistency between the Act and the Charter 

should be a relevant factor in the court’s consideration as to whether or not to make the detention 

order.  

Decision 

The Court made the detention order and found no inconsistency between the provisions of the 

legislative instruments and the Charter. It followed that the claimed inconsistency was not a 

relevant consideration for the court in determining whether to make the order.  

Central to the court’s decision was the fact that questions of necessity and proportionality had 

already been built into the Act and were at the heart of the court’s consideration as to whether or 

not to make a detention order.  

Under the Act, a detention order application is subject to a two-part test. The court is required to 

determine whether an offender presents an “unacceptable risk” to the community and then 

whether a detention order is reasonable and necessary to safeguard against that risk.   

Justice Forrest found that the statute implied that the offender’s human rights must be considered 

by a court making a detention order: “(t)he Court must consider whether the limitations on the 

offender’s human rights are necessary to protect the community from the risk that the offender 

poses.” That is, the proportionality of the limitations on the detainee’s human rights to the risks 

those limitations protect against is central to the scheme of the Act.   

While acknowledging the restrictions the respondent would face, the court found such restraints 

were reasonable and necessary given the gravity of the risk they were designed to protect 

against. Justice Forrest found that detention was the only option considering the gravity of 

offending and high likelihood that the respondent would re-offend under a supervision order.  

His Honour held that the preventive detention regime under the Act was compatible with the 

Charter.  
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Commentary 

The case contributes some useful jurisprudence on the scope and application of the protection 

against arbitrary detention in section 21 of the Charter.  

The court noted that there are currently conflicting authorities in Victoria on the scope of this right. 

In WBM v Chief Commissioner of Police, Kaye J concluded that ‘arbitrary’ referred to a decision 

or action that was not based on any relevant identifiable criterion but that stemmed from an act of 

caprice or whim. In PJB v Melbourne Health & Anor Bell J rejected this approach, finding that the 

word ‘arbitrary’ bears the much broader meaning embodied in s 17(1) of the International 

Covenant on Civil and Political Rights. Bell J found that arbitrariness “extends to interferences 

which, in the particular circumstances applying to the individual, are capricious, unpredictable or 

unjust and also to interferences which, in those circumstances, are unreasonable in the sense of 

not being proportionate to a legitimate aim sought.” 

There is also an open question as to whether arbitrariness is concerned only with the fact of 

detention or whether conditions of detention are also relevant. 

The court in this case found it unnecessary to resolve these questions because, owing to the 

proportionality assessment built into the scheme of the Act, the respondent’s human rights 

arguments failed regardless of whether the broad or narrow construction of the term arbitrary was 

adopted and regardless of whether it applied to the fact or conditions of detention.  

This decision is available online at: http://www.austlii.edu.au/au/cases/vic/VSC/2014/177.html 

Jane Doyle is a Volunteer Lawyer with the Human Rights Law Centre. 

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

States must address age and disability when combatting gender 

discrimination under CEDAW 

RPB v The Philippines, Committee on the Elimination of Discrimination against Women, 

Communication No 34/2011 (21 February 2014) 

Summary 

The Committee on the Elimination of Discrimination against Women has found that the 

Philippines breached the rights of a mute and hearing impaired girl to non-discrimination under 

the Convention on the Elimination of Discrimination against Women (CEDAW), in the 

investigation and trial of her alleged rape. The Philippines had, in investigating the crime and in 

the trial, failed to provide a free interpreter and had used stereotypes and gender-based myths, 

disregarding the victim’s specific situation as a girl who is both mute and hearing impaired. The 

Committee noted that the obligations of the State include the obligation to consider the specific 

situation of the complainant, being her age and disability.  

Facts 

The complainant, RPB, claimed to have been raped in June 2006 by her neighbour, J (accused). 

The complainant was 17 years old at the time and was mute and hearing impaired. The 

complainant reported the incident to the police; her sister interpreted for her using sign language. 

The affidavit drawn up was in Filipino. As the education system for the deaf was almost entirely in 

http://www.austlii.edu.au/au/cases/vic/VSC/2014/177.html
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English, the complainant could not understand the affidavit, nor was she provided with an 

interpreter. 

The accused was charged with rape in July 2006. It then took almost five years for the case to be 

heard and finalised, despite the fact that the only witnesses were the complainant, the accused 

and the complainant’s mother. Reasons for delays included the following: the failure of the court 

to provide an interpreter for the complainant, leaving the complainant to arrange one through the 

Philippine Deaf Resource Centre, who were not always able to attend; the failure of the court to 

hear the case until after the other cases scheduled for the day, meaning the case had to be 

adjourned when other cases ran over; and changes in prosecutors. In 2011 the court acquitted 

the accused.  

In acquitting the accused, the court found that there was insufficient evidence that the 

complainant did not consent. The court noted the lack of evidence that she had physically 

resisted the assault: she had not cried out, nor attempted to escape by using force, nor were her 

clothes torn in any way. The court noted that an ordinary Filipina female rape victim would 

“summon every ounce of her strength and courage to thwart any attempt to besmirch her honour 

and blemish her purity”. The court found her demeanour was inconsistent with that of an ordinary 

Filipina and the “reasonable standard of human conduct” because she had not sought to escape 

or resist. The court then concluded that this failure on her part cast doubt on her credibility and 

rendered her claim of lack of voluntariness and consent difficult to believe. 

The complainant noted that no counselling or rehabilitation had been provided to her despite her 

ordeal and despite the emotional and psychological damage she had suffered. 

The complainant, in her complaint to the Committee, argued that the way in which the case was 

handled, and the gender-based myths and stereotypes about rape and rape victims, denied her 

justice. In particular, the use of myths and stereotypes meant that her particular situation, that of 

being a minor and having a disability, was not taken into account. As such, it amounted to a 

violation of the State’s obligation to end discrimination in the legal process under articles 1 and 

2(c), (d) and (f) of CEDAW: 

 Article 1 defines discrimination against women to mean “any distinction, exclusion or 

restriction made on the basis of sex which has the effect or purpose of impairing or 

nullifying the recognition, enjoyment or exercise by women…on a basis of equality of 

men and women, of human rights and fundamental freedoms”. 

 Article 2(c) requires states to adopt appropriate legislative and other measures, 

including sanctions where appropriate, prohibiting all discrimination against women. 

 Article 2(d) requires the state to refrain from engaging in any act or practice of 

discrimination against women and to ensure that public authorities and institutions shall 

act in conformity with this obligation. 

 Article 2(f) requires the state to take all appropriate measures, including legislation, to 

modify or abolish existing laws, regulations, customs and practices which constitute 

discrimination against women. 

The complainant also claimed that the lack of an interpreter, either at the investigation stage or at 

the trial, violated her rights under article 16 the Convention on the Rights of Persons with 

Disabilities (CRPD), which requires States to protect persons with disabilities from abuse, and to 

provide counselling and rehabilitation for victims of abuse. 

 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 15 

 

 

 

 

 

 

 

 

 

 

 

Decision 

The Committee found that articles 1 and 2(c), (d) and (f) had been breached by the Philippines. 

In regards to interpreters, the Committee found that the provision of a sign language interpreter 

was essential to ensure the author’s full and equal participation in proceedings and to guarantee 

her the enjoyment of effective protection against discrimination under articles 2(c) and (d) of 

CEDAW. The Committee drew on its general recommendations No 18 and 19 (Committee 10th 

and 11th sessions 1992) in coming to this conclusion:  

 General recommendation No 18 states that women with a disability are to be considered 

a vulnerable group and that it is “crucial to ensure that women with disabilities enjoy 

effective protection against sex and gender-based discrimination by States parties and 

have access to effective remedies.”  

 General recommendation No 19 notes that States should “ensure that laws against 

family violence and abuse, rape, sexual assault and other gender-based violence give 

adequate protection to all women, and respect their integrity and dignity” and provide 

“effective complaints procedures and remedies, including compensation”. 

The Committee found that the court’s attitude towards the complainant, and towards women and 

rape in general, revealed the existence of strong gender stereotyping, resulting in sex and gender 

discrimination and disregard for the “individual circumstances of the case, such as the author’s 

disability and age”. These gender stereotypes and misconceptions included the lack of resistance 

and consent on behalf of the rape victim and the necessary use of force and intimidation by the 

accused. The Committee found that the failure to combat such myths and stereotypes, the 

continuation of a presumption that there is consent simply because there is no physical 

resistance or use of force, and the failure to integrate “lack of consent” into the definition of rape 

amounted to a breach of article 2(f). The continuing use of stereotypes also meant the particular 

circumstances – that of the girl’s disability and age – were not considered when assessing her 

evidence. The Committee noted that the state’s obligations under article 2(f) to banish gender 

stereotypes must be assessed in light of the level of gender, age and disability sensitivity applied 

in the judicial handling of the case. 

Commentary 

The Committee has previously found that the use of rape myths and gender stereotypes by police 

and the judiciary, and the failure by the State to combat such myths and stereotypes, amounts to 

a breach of CEDAW (Vertido v the Philippines, Communication No 18/2008). In contrast to the 

case of Vertido, however, the Committee here was asked to consider the intersectionality of age, 

disability and sex discrimination.  

There have only been a handful of cases under CEDAW that have looked at disability and gender 

intersectionality, and these tend to focus on whether specific forms of gender discrimination led to 

a person having a disability. This case appears to be the first time the Committee has been called 

upon to consider the obligations of the State under CEDAW in relation to women who have a 

disability. While the CRPD specifically mentions women with disabilities, CEDAW is silent on 

bases other than gender discrimination, such as disability or race. The Committee has thus taken 

the interesting approach of:  

 noting that myths and stereotypes prevent courts from considering the individual 

circumstances of the victim, which may include disability; and 
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 connecting the right to an interpreter to the right to effective complaints procedures and 

remedies in regards to gender-based violence under the article 2(c) right to equal legal 

protection. 

Beyond a brief mention of the vulnerability of women with disability, the Committee therefore 

treats the complainant’s disability more as an individual concern to be considered by the courts, 

rather than viewing the complainant’s treatment as an example of a broader issue of systemic 

discrimination particular to women with disabilities. It will be interesting to see whether later 

treaties, such as the CRPD, which specifically note the interplay of disability and gender, are 

better able to respond to such systemic discrimination.  

This decision is available online at: 

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC

%2f57%2fD%2f34%2f2011&Lang=en 

Emily Christie is a Human Rights Lawyer seconded by DLA Piper to the Human Rights Law 

Centre. 

Discriminatory cap on social benefits found to be lawful 

SG & Ors (Previously JS & Ors)) v The Secretary of State for Work And Pensions & Ors [2014] 

EWCA Civ 156 (21 February 2014) 

Summary 

The UK Court of Appeal has held that a cap on housing benefits does not breach the rights of the 

child, the family or the right to freedom from discrimination. The cap was found to have a 

discriminatory impact upon women, particularly single mothers and mothers escaping domestic 

violence. The Court of Appeal considered the cap was justified in light of the legitimate aim of 

ensuring people return to work.   

Facts and the legislation 

The English Welfare Reform Act 2012 (the Act) and its regulations introduced a welfare 'cap' to 

ensure that people who receive government assistance do not receive more than a prescribed 

amount. Various types of assistance are included when calculating the cap, such as income 

support and carer's allowance. Other types of government assistance like the war pension, are 

not. The cap does not apply if a person, or a person and their partner, are entitled to working tax 

credits. 

Essentially, the effect of the 'cap' was to reduce long term dependency on government welfare 

benefits and incentivise people to return to paid work. The government argued that any 

interference with the right to family life or the impact of the 'cap' on women generally, was justified 

and lawful because of important policy considerations in incentivising those on long term welfare 

benefits to return to work, and striking a fairer balance between the interests of tax paying 

working households and those on benefits.  

The two claimants were mothers who received a housing benefit and had at least three 

dependent children living with them. One had been a victim of domestic violence. Both had their 

welfare benefit reduced as a result of the cap. The appellants argued that the cap discriminates 

against women, and particularly women subject to domestic violence.  

The issues in dispute were whether the cap: 

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2f57%2fD%2f34%2f2011&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2f57%2fD%2f34%2f2011&Lang=en
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1. Unlawfully discriminates against women and women who are victims of domestic 

violence under the European Charter of Human Rights (European Charter); 

2. Infringes the requirement of organisations to work towards what is in the best interests 

of children under the UN Convention on the Rights of the Child (CRC); 

3. Infringes against families and the right to family life under the European Charter; and 

4. If so, whether it was unlawful; 

5. Alternatively, whether it was unlawful at common law due to irrationality. 

The Court's findings  

Discrimination against women and women subjected to domestic violence 

The Secretary of State for Welfare and Pensions did not dispute that the effect of the cap was to 

discriminate against women. The respondent submitted that the cap was intended to save 

money, break a dependence on government assistance, remove discrimination against married 

women and to incentivise welfare recipients to work. The Court of Appeal accepted these 

submissions and held that on balance the broad intention of the legislation justified the 

discrimination. While saving money was not sufficient justification for discriminating against 

women, achieving greater fairness between those who work and those who do not was perfectly 

legitimate. 

The appellants submitted that the cap impacts particularly adversely on women subject to 

domestic violence. The Divisional Court was uncertain whether domestic violence would be 

encompassed in 'other status' and declined to look at this issue as the Government intended to 

amend the Regulations to meet some of the criticisms. The High Court agreed. The Court of 

Appeal did not disturb the High Court's reasoning. 

Best interests of the child 

The appellants submitted that because the State did not consider the best interests of the child as 

the first consideration when drafting the legislation, it had not given the rights of the child 

paramount consideration and had therefore breached the UN Convention on the Rights of the 

Child. The Court of Appeal held that the order in which competing interests are evaluated and 

addressed during the legislative compilation process does not necessarily reflect the priority 

given to the interest. The Court of Appeal accepted the State's evidence that the interests of the 

child had been given adequate consideration - that is, they were a paramount consideration. 

The right to family 

The High Court had held that article 8 of the European Charter, the right to family,  does not 

provide a positive right to be afforded housing. The ground of appeal rested on the assertion that 

welfare recipients would be unable to pay rent because of the cap, and that this could in turn lead 

to families becoming homeless.  The impact of homelessness could lead to the separation of the 

family unit and isolation from social support networks.  The Court of Appeal accepted that this 

separation was possible, if not likely, and that it was undesirable. 

The Court of Appeal held that the real question to be determined was, 'what is the real or 

effective cause of the homelessness?' Was it the cap or something else? Ultimately the Court 

held that even though alternative accommodation may not be proximate to a family's current 

residence and that decisions of local authorities concerning housing are difficult to challenge, 

those considerations do not make the cap unlawful. 
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Further, the Court of Appeal acknowledged that even though there is no positive obligation to 

provide housing, such an obligation may arise in exceptional circumstances. The Court of Appeal 

concluded that it is premature and pessimistic to conclude that family life would not be able to 

continue under the cap and rejected that the cap infringed the right to family.   

Irrationality of cap legislation 

The Court of Appeal did not consider it necessary to spend much time reviewing the irrationality 

appeal ground, finding that the respondent had given adequate consideration to the legislation 

and had properly informed itself before drafting the legislation. The legislation was controversial 

and was debated in detail in Parliament. The cap was not irrational at common law. 

Editor’s note: This case was appealed to the UK Supreme Court and heard on 29 and 30 April 

2014. It is currently awaiting judgment. As of 10 April 2014, women’s refuges have been exempt 

from the benefit cap. 

The decision is available at: http://www.bailii.org/ew/cases/EWCA/Civ/2014/156.html 

Ben Hine is a graduate at DLA Piper. 

Mandatory registration of young sex offenders fails to give proper 

consideration to best interests of children  

J v National Director of Public Prosecutions and Another Case CCT 114/13 [2014] ZACC 13 (6 

May 2014) 

Summary 

The Constitutional Court of South Africa has ruled that a law requiring courts to make an order to 

include the particulars of a sexual offence on a National Register for Sex Offenders (the Register) 

is unconstitutional when that offender is a child.  The court noted that having particulars of a 

sexual offence on the Register at a young age could significantly impact on the child's life, 

including their ability to gain employment.  The Court found that the mandatory nature of the law 

infringes on the right of child offenders to have their best interests considered as a matter of 

paramount importance and was therefore contrary to section 28(2) of the South African 

Constitution (the Constitution).  

Facts 

J, the accused, was 14 years old at the time he committed the following offences:  

 rape of a seven year old boy; 

 rape of two six year old boys; 

 assault with intent to cause grievous bodily harm for stabbing a 12 year old girl. 

Procedural history 

J pleaded guilty to all charges in the Magistrates Court and was sentenced to five years 

compulsory residence in a child and youth care centre and a three year prison term thereafter. He 

was subsequently sentenced with six months suspended imprisonment for the assault charge. In 

addition, the Magistrate made an order that J's details be particularised on the Register. Section 

50(2)(a) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act (No 32 of 

2007) (the Act) mandates that such an order be made where the offence is against a child or a 

person with a mental illness. Ramifications of being on the register include limitations in 

employment, in licensing certain facilities and in the care of children and persons with a cognitive 

disability.  

http://www.bailii.org/ew/cases/EWCA/Civ/2014/156.html
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The case was appealed to the High Court. The full High Court declared that s 50(2) of the Act 

unjustifiably infringes on the rights of offenders whether they are children or adults as it fails to 

afford the accused an opportunity to make submissions regarding whether their particulars should 

be put on the Register. The Act therefore limits the Court's discretion to make a decision as to 

those submissions. The High Court held this was contrary to s 34 of the Constitution which 

affords the right for everyone to have a fair public hearing before a court or tribunal. 

The matter came before the Constitutional Court for confirmation of the finding of constitutional 

invalidity.  

Submissions 

Neither party opposed confirmation of the High Court's order completely. 

The State acknowledged the provision imposes unjustifiable limitation on the offender's right to 

be heard and their right to a fair trial.  However, the State did argue that the High Court's orders 

were too broad in that they extended the principle to adult offenders.  

Three non-profit organisations that provide support services and programmes to children made 

submissions to the Constitutional Court as amici curiae. They argued that the High Court had 

erred in not finding the provision unjustifiably infringed on the applicant's rights under section 

28(2) of the Constitution. Section 28(2) of the Constitution provides, "a child's best interests are of 

paramount importance in every matter concerning the child".  

Decision 

The 11 justices of the Constitutional Court unanimously made a declaration that section 50(2) 

was unconstitutional but varied the orders of the High Court. 

Should the principle extend to adult offenders?  

The Constitutional Court held that it was inappropriate for the High Court to consider the 

provision's constitutional validity in relation to adult offenders as the facts in this case only raise 

the application of the provision to child offenders.  

Does the provision limit constitutional rights?  

The Constitutional Court agreed with the amici, that the starting point for all matters concerning 

the child is a consideration of section 28(2) of the Constitution - the child's best interests are 

paramount. The Constitutional Court considered three key principles when approaching issues 

involving the best interests of the child offender:  

 the law should generally distinguish between adults and children;  

 the law ought to make allowance for an individual approach to child offenders;  

 the child or her representatives must be afforded an appropriate and adequate 

opportunity to be heard at every stage of the justice process.  

The Constitutional Court also considered the fact that being on the Register would impact upon 

child offenders after they have served their sentences, with the sanction of exclusion from areas 

of life and livelihood that may be formative for their personal dignity, family life, and abilities to 

pursue a living.  

As section 50(2) of the Act applies without distinction to both adult and child offenders and gives 

no discretion to the court on whether they should include the particulars of the offender on the 

Register, the Constitutional Court found the provision infringes the best interests of the child in 

terms of s 28(2) of the Constitution.  
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Is the limitation justifiable?  

As sexual violence threatens a victim's rights to freedom and security of person, privacy and 

dignity in a profound way, the Constitutional Court acknowledged that the aim of the provision is 

to fulfil a vital function in protecting children and people with cognitive disabilities from sexual 

abuse.  However, as the operation of the provision does not allow the Courts to exercise 

discretion, it will not always serve this purpose. It follows that the limitation is not justified in an 

open and democratic society as there are more proportionate alternative methods for achieving 

the same aim.  

The Court confirmed that section 50(2)(a) of the Act is inconsistent with the Constitution to the 

extent it unjustifiably limits the right of young sex offenders to have their best interests be given 

paramount importance.  The Court provided the Parliament with 15 months in which it could 

legislate to rectify the Act's invalidity.  

Commentary 

Legislative provisions that fail to distinguish between adult and child offenders or include 

mandatory sanctions have the potential to unjustifiably impinge on the right of children as they do 

not allow for courts to consider what justice requires on a case-by-case basis. Judicial discretion 

in such cases is important in order to adequately take into account the ability of child offenders to 

reform. Of particular relevance to this case, recidivism rates for sexual offences vary widely 

between adult and child offenders.  

This judgment reaffirms a number of important principles relating to the treatment of youth 

offenders in the criminal justice system, many of which have been dealt with previously in the 

South African Constitutional Court in relation to mandatory minimum sentences for children.  

The decision is available online. 

Heidi Edwards is a graduate at DLA Piper. 

 

 

OTHER HUMAN RIGHTS DEVELOPMENTS 

Law enforcement is not the answer to public space issues and 

homelessness – International experience shows 

The findings of an international comparison of responses to dealing with public space issues 

involving people experiencing homelessness show that law enforcement responses are not the 

answer. 

“Laws that regulate public space are rarely intended to punish people for their homelessness – 

but this is often the effect,” said Lucy Adams, Manager and Principal Lawyer of Justice Connect 

Homeless Law. Ms Adams recently returned to Melbourne after travelling to the USA, Canada 

and Europe on a Churchill Fellowship, speaking to more than 60 experts from 40 organisations in 

nine cities. 

“Circumstances that cause people to be sleeping rough, begging or drinking in public are almost 

always health and social issues, not criminal ones. We need to shift away from the idea that 

police and courts are the best way of dealing with these issues. Once we recognise law 

http://www.saflii.org/za/cases/ZACC/2009/18.html
http://41.208.61.234/uhtbin/cgisirsi/20140605070344/SIRSI/0/520/J-CCT114-13
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enforcement isn’t the answer to homelessness, there’ll be room to consider more effective 

responses,” she said. 

Justice Connect Homeless Law provides direct legal assistance to more than 200 clients with 

fines and charges for conduct directly related to homelessness each year. 

“These are complex social issues and we need to make sure our responses are based on 

evidence about what works and what doesn’t. Decision makers should consider qualitative and 

quantitative data about the problems, their causes and the impact of enforcement based 

approaches. Better information will help create better responses,” explained Ms Adams. 

The Report In the Public Eye: Addressing the negative impact of laws regulating public space on 

people experiencing homelessness contains 10 key recommendations for a better informed, 

more efficient and effective approach to dealing with visible homelessness and related conduct in 

our communities. 

In the Report, Ms Adams says there should be much more focus put into collaboration between 

agencies and breaking down stereotypes of people experiencing homelessness.  

“Health, housing and service based responses to homelessness and public space offending 

aren’t cheap, but in most cases they’re cheaper than enforcement. Enforcement is costly for 

government, police and courts and we should carefully evaluate the full cost in comparison to 

alternative approaches,” Ms Adams said. The Report cites a study in Canada which showed that 

16,000 hours of police time had been used issuing tickets for begging, which cost $930,000, and 

only $8000 in tickets had been paid. “In addition to being costly, enforcement is a blunt 

instrument for dealing with a vulnerable community – prison should not be a substitute for 

supported housing, mental health care or substance dependence treatment,” Ms Adams 

concluded. 

African Commission adopts landmark resolution on LGBT rights 

Africa's peak human rights body has adopted a landmark resolution condemning violence and 

discrimination against gay, lesbian, bisexual and transgender persons. 

In its Final Communiqué, the African Commission on Human and Peoples' Rights announced that 

it had adopted a “Resolution on the Protection against Violence and other Human Rights 

Violations against Persons on the Basis of their Real or Imputed Sexual Orientation or Gender 

Identity”. 

“This resolution - Resolution 275 - is historic, important and timely,” said Clement Voulé, head of 

International Service for Human Rights’s Africa programme. 

“It is historic because it marks the first time that the African Commission has pronounced itself on 

the topic of LGBT rights,' Mr Voulé said.  

“It is important because it responds to a worsening incidence of discrimination and attacks 

against LGBT persons and LGBT rights defenders in many parts of Africa, much of which has 

been licensed by the passage of draconian ‘anti-homosexuality laws’ in places like Uganda and 

Nigeria. It is also important because it rejects the spurious notion that LGBT rights are somehow 

‘un-African’,” said Mr Voulé. 

“And it is timely because it comes at a time when it is anticipated and hoped that the UN Human 

Rights Council will adopt a follow up to its first ever resolution on LGBT rights in 2011,” Mr Voulé 

said. 
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“With the African Commission leading the way, we now call on African States to demonstrate 

their commitment to the universal right to equality by supporting a resolution condemning 

discrimination on the grounds of sexual orientation or gender identity at the Human Rights 

Council. The time has come for the UN's peak body to mandate an independent expert or 

establish a process or procedure to monitor and report on violations against LGBT persons and 

to advise States as to how best to respect and protect their rights.” 

“ISHR warmly welcomes this resolution and congratulates the Commission, and those 

Commissioners who showed their personal commitment on this issue, on its adoption. We also 

acknowledge and thank the many committed and brave human rights defenders and 

organisations - including AMSHeR, the Coalition of African Lesbians, FIDH, HURISA, the East 

and Horn of Africa Human Rights Defenders Project, the West African Human Rights Defenders 

Network, the Human Rights Defenders Network in Central Africa (REDHAC), the African Centre 

for Democracy and Human Rights Studies, and the NGO Forum Steering Committee, among 

many others - who have worked towards this resolution over many years,” Mr Voulé said. 

Source: International Service for Human Rights 

Human Rights Council: Adopt resolution on business and human rights  

The UN Human Rights Council should adopt a resolution which recognises the crucial role of 

human rights defenders in promoting corporate responsibility and accountability, and which 

responds to the disturbing global pattern of attacks against defenders who undertake this work, 

the International Service for Human Rights said. 

The call comes as Human Rights Watch appealed for an urgent investigation into threats and 

violence against human rights defenders and activists who are protesting planned oil exploration 

projects in the Democratic Republic of Congo, while the Asian Human Rights Commission 

expressed serious concern at the imminent risk of violence against human rights defenders 

protesting the negative effects of mining in Thailand's Loei Province. 

The 26th session of the Human Rights Council commences in Geneva next week and presents 

an unprecedented opportunity for the international community to support and protect the work of 

human rights defenders in promoting corporate accountability. 

In advance of the session, Norway has announced that it will introduce a resolution which 

focuses on implementation of the UN Guiding Principles on Business and Human Rights, while 

Ecuador has said it will continue efforts towards the development of a treaty on business and 

human rights. 

“The protection of human rights defenders should be at the heart of any resolution on business 

and human rights,” said ISHR Director Phil Lynch. 

“Human rights defenders have a crucial role to play in promoting corporate responsibility and 

advising States and business as to the implementation of the Guiding Principles. They also have 

a crucial role to play in exposing corporate human rights violations and working with victims to 

ensure accountability and achieve justice where they occur,” Mr Lynch said. 

Source: International Service for Human Rights 

 

 

 

http://www.ishr.ch/news/african-commission-adopts-landmark-resolution-lgbt-rights
http://www.hrw.org/news/2014/06/04/dr-congo-investigate-attacks-oil-project-critics
http://www.humanrights.asia/news/urgent-appeals/AHRC-UAU-018-2014#.U4Xdzv5HmxU
http://www.humanrights.asia/news/urgent-appeals/AHRC-UAU-018-2014#.U4Xdzv5HmxU
http://www.ishr.ch/news/human-rights-council-adopt-resolution-business-and-human-rights-defenders
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 NOTICE BOARD 

Business & Human Rights workshop 

Wednesday 18 June 2014, Melbourne 

Join the United Nations Association of Australia (Victoria) for the fourth Business and Human 

Rights Workshop for 2014, entitled Corporate Human Rights Due Diligence: Tracking and 

communicating human rights performance. 

Facilitated by Professor Ken McPhail, Head of the Department of Accounting at La Trobe 

Business School, this workshop looks into the due diligence aspect of the corporate responsibility 

to respect human rights, as explained the UN Guiding Principles on Business and Human Rights. 

More specifically, it seeks to provide guidance on how to track human rights performance, 

including against the Global Reporting Initiative's Human Rights Indicators. The workshop will 

also cover how to communicate how actual and potential adverse human rights impacts are being 

addressed. 

Workshop details: 

Time: 8:30 am Registration - 9am to 12:30 pm Workshop 

Venue: Hosted by Corrs Westgarth Chambers, Level 36, Bourke Place, 600 Bourke Street, 

Melbourne 

Registration Fees: 

Business/Government: $350 +GST 

NGO/Academia/UNAA Members: $300 + GST 

RSVP Deadline: 5pm, Friday 13 June.  

Register online here. 

Amnesty International Human Rights Forum: Local action, global 

movement 

Saturday 5 July 2014, Melbourne 

As part of this year’s Amnesty International National Annual General Meeting, the Victorian 

region is inviting guests to attend a human rights forum on Saturday 5 July. Held at Victoria’s 

Parliament House, the forum will bring together leading human rights advocates and key media 

and community personalities to discuss some of the pressing human rights issues of our time. 

Topics include: Alternatives to Australia’s current asylum seeker policy; Afghan women's rights; 

Gay rights in Russia; Indigenous youth justice; How to write about human rights. 

Speakers include Daniel Webb, Director of Legal Advocacy at the Human Rights Law Centre; 

Kon Karapangiotidis OAM, CEO and founder of the Asylum Seeker Resource Centre; Carl Robert 

Katter, Advocate for marriage equality and lobbyist for equal rights for LGBTI Australians; Jessie 

Taylor, Refugee advocate and co-creator of the Between the Devil & the Deep Blue Sea; and 

Jason Ball, footballer, ambassador for Beyond Blue and LGBTI advocate. 

For more information and to purchase tickets see here. 

http://www.trybooking.com/Booking/BookingEventSummary.aspx?eid=74897
http://www.amnesty.org.au/about/comments/34700?utm_source=email&utm_medium=online&utm_campaign=humanrightsforum2014
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Call for nominations: 2014 Human Rights Awards 

Ian Thorpe, Eddie Mabo, Malcom Fraser and Sister Clare Condon are among a small but 

celebrated group of Australians who have received a Human Rights Medal for their outstanding 

contribution to human rights. Now it’s time to add to that list by nominating an inspiring individual 

or organisation for a 2014 Australian Human Rights Award. 

Nominations are sought for 10 award categories. These are: The Human Rights Medal; The 

Young People’s Human Rights Medal; The Business Award; The Literature Award; The Print and 

Online Media Award; The Radio Award; The Television Award; The Community Organisation 

Award; The Community Individual Award; and The Law Award. 

Nominations close on 12 September 2014. 

The awards will be presented on 10 December 2014 at a cocktail-style event at the Museum of 

Contemporary Art. The event celebrates International Human Rights Day. 

National Association of Community Legal Centres Conference 2014 

The NACLC conference provides an important opportunity for workers from CLCs to get together 

and learn from each other, hear from inspirational and interesting speakers and recharge their 

batteries. This year the conference will be held in Alice Springs on 12–15 August. 

See here for further information. 

 

 

HRLC MEDIA COVERAGE 

The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

 TV documentary, Trigger Point, ABC, 8 June 2014 

 John Silvester, How could this happen, The Age, 6 June 2014 

 Anna Brown, Same sex adoption: When is it Victoria’s turn, Gay Network News, 6 June 

2014 

 Paul Bibby and Sarah Whyte, Asylum seekers denied rights, lawyers say, Sydney 

Morning Herald‚ 5 June 2014 

 Cate Carrigan, Asylum seeker mental health concerns, ABC's RN Breakfast‚ 5 June 

2014 

 Dylan Welch, Australian family left in the dark after son killed by US drone, ABC's 7.30‚ 

3 June 2014 

 Emily Howie, Australia may be complicit in killing its own citizens and others, The Age‚ 2 

June 2014 

 Katherine Towers, Review revives debate on charter of rights, The Australian‚ 30 May 

2014 

 Sarah Whyte, PNG asylum case funding honours contract signed by Labor, says Scott 

Morrison, Sydney Morning Herald‚ 28 May 2014 

http://hrawards.humanrights.gov.au/
http://www.naclc.org.au/cb_pages/naclc_conference.php
http://www.abc.net.au/tv/programs/trigger-point/
http://www.theage.com.au/victoria/how-could-this-happen-20140606-39os1.html
http://gaynewsnetwork.com.au/viewpoint/same-sex-adoption-when-is-it-victoria-s-turn-14073.html
http://www.smh.com.au/federal-politics/political-news/asylum-seekers-denied-rights-lawyers-say-20140604-39jhe.html
http://www.abc.net.au/radionational/programs/breakfast/asylum-seeker-mental-health-concerns/5501926
http://www.abc.net.au/7.30/content/2014/s4018124.htm
http://www.theage.com.au/comment/australia-may-be-complicit-in-killing-its-own-citizens-and-many-others-20140602-zrv05.html
http://www.theaustralian.com.au/business/legal-affairs/review-revives-debate-on-charter-of-rights/story-e6frg97x-1226936344972
http://www.smh.com.au/federal-politics/political-news/png-asylum-case-funding-honours-contract-signed-by-labor-says-scott-morrison-20140528-3937k.html
http://www.smh.com.au/federal-politics/political-news/png-asylum-case-funding-honours-contract-signed-by-labor-says-scott-morrison-20140528-3937k.html
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 Sarah Whyte, Australia funds PNG case on asylum seekers, Sydney Morning Herald‚ 28 

May 2014 

 David Wroe and Michael Gordon, Manus Island tensions reached flashpoint at pre-riot 

meeting, Sydney Morning Herald‚ 28 May 2014 

 Karen Barlow, Australia bears ‘not insignificant’ PNG, Nauru legal costs for court battles 

over detention centres: Immigration head, ABC News‚ 27 May 2014 

 Philip Dorling, Australian intelligence ‘feeding data’ used for deadly US drone strikes, 

Sydney Morning Herald‚ 26 May 2014 

 Benedict Brook, Move to axe “dehumanising” law that forces trans* couples to divorce, 

Star Observer‚ 23 May 2014 

 Graeme Orr and Emily Howie, New ID laws threaten to leave voters behind, The 

Brisbane Times‚ 21 May 2014 

 Cec Busby, Advocates work together to ensure inclusive marriage equality bill, Gay 

News Network‚ 21 May 2014 

 Shalailah Medhora, Cambodia refugee deal close, PM says, SBS News‚ 20 May 2014 

 Daniel Webb on Breakfasters discussing the Migration Act amendment, Triple R‚ 20 May 

2014 

 Benjamin Riley, What’s past is prologue, Star Observer‚ 12 May 2014 

 Michael Gordon, Senate to quash moves to axe security laws scrutiny, The Age‚ 11 May 

2014 

 

 

The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 

protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 

attainment of equality through a strategic combination of research, advocacy, litigation and 

education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at http://www.facebook.com/HumanRightsLawResourceCentre.  

http://www.smh.com.au/federal-politics/political-news/australia-funds-png-case-on-asylum-seekers-20140527-392gq.html
http://www.smh.com.au/federal-politics/political-news/manus-island-tensions-reached-flashpoint-at-preriot-meeting-20140527-392h6.html
http://www.smh.com.au/federal-politics/political-news/manus-island-tensions-reached-flashpoint-at-preriot-meeting-20140527-392h6.html
http://www.abc.net.au/news/2014-05-27/australia-bears-not-insignificant-legal-costs-for-nauru-manus/5481838
http://www.abc.net.au/news/2014-05-27/australia-bears-not-insignificant-legal-costs-for-nauru-manus/5481838
http://www.smh.com.au/federal-politics/political-news/australian-intelligence-feeding-data-used-for-deadly-us-drone-strikes-20140526-38ywk.html
http://www.starobserver.com.au/news/local-news/new-south-wales-news/move-to-axe-dehumanising-law-that-forces-trans-couples-to-divorce/123221
http://www.brisbanetimes.com.au/queensland/new-id-laws-threaten-to-leave-voters-behind-20140522-zrjr1.html
http://gaynewsnetwork.com.au/news/advocates-work-together-to-ensure-inclusive-marriage-equality-bill-13875.html
http://www.sbs.com.au/news/article/2014/05/20/cambodia-refugee-deal-close-pm-says
http://www.rrr.org.au/whats-going-on/news/daniel-webb-on-breakfasters-discussing-the-migration-act-amendment/
http://www.starobserver.com.au/news/local-news/victoria-news/whats-past-is-prologue/121781
http://www.theage.com.au/federal-politics/political-news/senate-to-quash-moves-to-axe-security-laws-scrutiny-20140511-zr9ir.html
http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda
http://twitter.com/rightsagenda
http://www.facebook.com/HumanRightsLawResourceCentre

