
 This edition is sponsored by 

 

 

 

 

Edition 94, April 2014 

 

 

 

OPINION: IMPACT OF CIVIL LITIGATION 

PROCESS ON CHILD SEXUAL ABUSE 

SURVIVORS  

For survivors of child sexual abuse seeking 
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 OPINION 

Impact of civil litigation process on child sexual abuse survivors  

For survivors of child sexual abuse seeking justice, the process of civil litigation can be re-

traumatising, and present complex barriers that are impossible to overcome, even with legal 

assistance, writes Jenny Hardy. 

The national legal service knowmore has made a submission in response to the Royal 

Commission into Institutional Responses to Child Sexual Abuse Issues Paper about civil litigation 

systems, based on client feedback and experiences. knowmore provides free legal advice and 

assistance to people engaging with the Commission, or contemplating doing so. 

knowmore has urged the Royal Commission to take a human rights perspective to ensure that 

survivors of institutional childhood sexual abuse, whose fundamental human rights have been 

grossly violated, are given accessible, effective and enforceable remedies in Australian courts 

and are able to obtain reparations where violations have occurred. 

knowmore has submitted that the option of civil litigation, with appropriate reforms, should be 

maintained as an alternative for survivors seeking redress. However, knowmore has also noted 

that Australia’s civil litigation systems will never, even with the enactment of necessary reforms, 

be able to operate in ways that satisfactorily address or alleviate the impacts of childhood sexual 

abuse for the majority of survivors, either through providing appropriate compensation or 

delivering other outcomes sought by survivors. 

Survivors decide to engage with the civil litigation system for a range of reasons. Aside from 

seeking financial compensation, many clients wish to obtain non-financial and/or therapeutic 

outcomes, including: 

 to seek an appropriate award of financial compensation or redress; 

 public affirmation that they were wronged; 

 to seek a sense of justice, especially where an offender’s death means that the criminal 

justice system is not an option; 

 to obtain a sense of closure; 

 to secure an apology and a sense that the institution has been brought to account;  

 to ensure that the specific institution implements policy and procedural reforms;  

 to reduce the future incidence of child sexual abuse in institutional contexts; and 

 to obtain personal retribution against their abuser(s) and the institution. 

Unfortunately, the experience of many of knowmore’s clients is that for survivors of child sexual 

abuse, the civil litigation system is inaccessible, inadequate and non-therapeutic, and in some 

cases, highly re-traumatising. Many survivors will delay, avoid altogether or subsequently 

withdraw from a litigation-based process that by its inherent nature is extremely adversarial, 

costly, lengthy, public and re-traumatising. Additionally, the majority of knowmore’s clients who 

have had experience with civil litigation as a means of pursuing redress have encountered 

numerous practical and systemic barriers. In particular, survivors frequently experience huge 
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barriers in accessing and retaining adequate legal assistance, and have often had negative 

interactions with the justice system. 

One major barrier can be the institutions themselves, in which the prospective plaintiff suffered 

child sexual abuse. Sometimes they no longer exist, no longer hold assets and are unable to 

satisfy potential judgments – or their very structure gives them immunity from suit, as in the case 

of Trustees of the Roman Catholic Church v Ellis and Anor [2007] NSWCA 117, which gave rise 

to the so-called ‘Ellis defence’; i.e. that an unincorporated association, such as the Roman 

Catholic Church in the Archdiocese of Sydney, cannot, at common law, be sued in its own name 

as it does not exist as a juridical entity. 

Current Australian law also makes it extremely difficult for a survivor to establish that an 

institution is vicariously liable for the criminal acts of its employees, such as child sexual abuse. 

Some offenders, such as volunteers and religious clergy, may not be regarded by the law as 

employees of an institution. These positions effectively limit the chances of a survivor recovering 

redress, given that many individual offenders are without assets, or beyond the jurisdiction, and 

may be ‘judgment-proof’ for all practical purposes.  

A further array of procedural and evidentiary hurdles also undermines the chances of a 

successful civil claim. These include the expiry of limitation periods within which a survivor may 

sue; the onerous requirements of pre-action procedures; the difficulty in locating witnesses and 

obtaining historical records to support claims; proving that a survivor’s injuries and losses were 

caused by the abuse (given that many survivors suffer subsequent re-victimization, where abuse 

has been repeated and prolonged across multiple settings over their life); and the difficulty many 

survivors face in participating in early dispute or mediation processes with the relevant institution, 

in light of the power disparities that underlie sexual offending against children and the continuing 

adverse impacts of the resulting trauma. 

Additionally, attitudes shown towards survivors by some lawyers and judicial officers do not 

always reflect an informed and appropriate understanding of the nature and extent of institutional 

child sexual abuse, and the nature of its impacts upon survivors. Many knowmore clients have 

related negative experiences regarding legal costs; receiving unrealistic advice about likely 

entitlements; and that participating in adversarial legal processes has minimalized, trivialized and 

invalidated their experiences of abuse. Indeed, participation in civil litigation places demands on 

individual plaintiffs that far exceed the capacity and emotional resources that most survivors can 

contribute, especially over a sustained period of time.  

knowmore has identified a number of ways to reform and strengthen the civil litigation process to 

ensure more effective and just outcomes for survivors. One is to adopt an “enterprise risk” 

approach to issues of vicarious liability in cases of institutional child sexual abuse, so that where 

institutions are providing services to children that carry with them risk in the form of criminal 

conduct by employees, and that risk materializes and causes injury to a child, those institutions 

are held vicariously liable for that injury. Other reforms recommended include extending the 

vicarious liability of institutions to cover the conduct of persons in relationships akin to 

employment, and enacting a harmonious or national State and Territory legislative framework to 

exempt claims related to child sexual abuse from all statutory pre-action procedures and all 

statutory and common law limitation periods.  

Improved digital records management standards and practices for government and non-

government records likely to be relevant to claims of child sexual abuse is another important 

reform that would assist survivors to overcome a major barrier in the civil litigation system.  
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knowmore has also recommended that a publicly funded legal service should also be 

established to provide survivors of child sexual abuse with legal assistance to obtain 

compensation from institutions. Currently, survivors need to engage a private law firm to 

undertake their matter on a “no win, no fee” basis, with legal costs being recovered from any 

compensation paid. In the context of historic child sexual abuse matters, very few firms are 

prepared to undertake these matters, in light of all of the legal barriers outlined above.   

knowmore also recommended too that, in addition to civil litigation reforms being implemented, 

an alternative, independent and national redress scheme be established to investigate and 

determine awards of compensation and other redress for child sexual abuse in institutional 

contexts and its harms and consequences.  

knowmore’s full submission will be made public in due course by the Royal Commission on its 

website, under Issues Paper 5 http://www.childabuseroyalcommission.gov.au/our-work/issues-

papers/submissions/ and also on knowmore’s website http://knowmore.org.au/ 

knowmore’s advice line number is 1800 605 762. 

Jenny Hardy is the Executive Officer of knowmore legal service. 

 

 

http://www.childabuseroyalcommission.gov.au/our-work/issues-papers/submissions/
http://www.childabuseroyalcommission.gov.au/our-work/issues-papers/submissions/
http://knowmore.org.au/
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LANDMARK  GENDER CASE WIN 

High Court rejects outdated notions of gender in Norrie case 

The High Court has delivered a landmark judgment that recognises sex other than male or 

female, representing a victory for growing numbers of gender diverse people across Australia. 

The High Court upheld the decision of the NSW Court of Appeal that allowed Norrie, an 

androgynous person, to be recognized as a sex other than male or female. Norrie had originally 

sought to be identified as “non-specific” rather than “male” or “female” on identity documents and 

sought to be identified as “intersex” at the High Court hearing.  

The Human Rights Law Centre assisted A Gender Agenda, an organisation representing gender 

diverse and intersex people, to provide expert advice to the High Court given its insights into how 

current laws impact gender diverse and intersex people on a day to day basis. 

The HRLC’s Director of Advocacy & Strategic Litigation, Anna Brown, said the decision was of 

profound importance, given that identity documents such as birth certificates were an important 

foundation for ensuring equal recognition before the law for gender diverse and intersex people. 

“Sex and gender diverse people face problems every day accessing services and facilities that 

most Australians can use without thinking twice. It’s essential that our legal systems accurately 

reflect and accommodate the reality of sex and gender diversity that exists in our society, and the 

High Court has taken an enormous leap today in achieving that goal,” said Ms Brown. 

The Executive Director Gender Agenda, Samuel Rutherford, said the High Court’s decision 

recognition that “transgender” and “intersex” were not appropriate categories was a relief for 

gender diverse and intersex people. AGA’s submission to the court represented a broader group 

of people affected by this case, whose needs and interests may not have otherwise been raised 

in the arguments put before the Court.  

“This a fantastic decision for gender diverse and intersex people, who simply want to be 

recognised for who they are. The High Court has also recognised  it would be inappropriate for a 

third category to be labelled intersex, which means they understood that intersex people often 

identify as male or female,” said Mr Rutherford.   

“Transgender, gender diverse and intersex people face high levels of stigma, social exclusion 

and discrimination. To have the Highest Court in our land say the law recognises the reality of our 

existence is not only important in a practical way, but paves the way for achieving equality and 

freedom from discrimination,” said Mr Rutherford. 

The case comes as Australian parliaments are starting to reform their laws to better 

accommodate differences of sex and gender, including the introduction of federal discrimination 

protections on the basis of “gender identity” and “intersex status” and, most recently, legislation 

that would reform ACT births, deaths and marriages laws to allow people to be registered as a 

sex other than male or female.  

Norrie was represented on a pro bono basis by DLA Piper in the High Court appeal as well as the 

earlier stages of the litigation. Barristers David Bennett QC and Alister Abadee represented 

Norrie on a pro bono basis. A Gender Agenda was assisted on a pro bono basis by barristers 

Kris Walker and Liz Bennett, the Human Rights Law Centre and law firm Allens.  

For legal submissions filed by the parties – click here 

http://www.hcourt.gov.au/cases/case_s273-2013
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A copy of the judgment can be found here: 

http://www.austlii.edu.au/au/cases/cth/HCA/2014/11.html 

 

UN SRI LANKA WAR CRIMES PROBE 

Julie Bishop’s unprincipled position on Sri Lanka war crimes 

investigation puts Australia at odds with allies  

In an extremely unprincipled foreign policy decision, Australia’s Foreign Minister, Julie Bishop, 

aligned Australia with countries known for their obstructionist approach at the UN with her failure 

to support the UN Human Rights Council’s decision to initiate an independent investigation into 

war crimes and human rights abuses in Sri Lanka. 

The HRLC’s Director of Advocacy and Research, Emily Howie, who was in Geneva for the 

historic vote, said the Foreign Minister’s position was unprincipled and counter-productive. 

“You’d be forgiven for thinking Julie Bishop had accidentally read from the notes of the Russian, 

Chinese or Iranian foreign minister. Australia’s reluctance to support a credible initiative that will 

help to achieve justice and reconciliation in Sri Lanka is counterproductive, short-sighted and 

extremely disappointing,” said Ms Howie. 

The HRLC’s Executive Director, Hugh de Kretser, said beyond the merits of moral leadership on 

the world stage, it was in Australia’s interest to support work aimed at improving the human rights 

situation on the ground in Sri Lanka. 

“The Australian Government is hell bent on ‘stopping the boats’ at all costs, but it’s forgetting to 

ask itself, why are the boats leaving Sri Lanka? Without reconciliation and peace, Sri Lankans will 

continue to flee persecution and human rights abuses and will seek safety in countries such as 

Australia,” said Mr de Kretser. 

Australia has become increasingly isolated on this topic, with the UK and USA leading the charge 

for the independent inquiry. 

“We are out of sync with our usual allies who took a stand in support of justice for some of the 

worst war crimes and crimes against humanity in our region,” said Mr de Kretser. 

In the lead up to the vote, the HRLC and the Public Interest Advocacy Centre delivered a joint 

statement to the UN Human Rights Council supporting resolution 25/1 to establish an 

international investigation into alleged war crimes committed in the final months of the Sri Lankan 

civil war. 

“An international investigation is needed to promote accountability for serious and credible 

allegations of war crimes and crimes against humanity, and to achieve peace and reconciliation 

in Sri Lanka,” said PIAC Senior Policy Officer, Daniela Gavshon, in her address to the meeting. 

In February 2014, PIAC released the landmark report, Island of Impunity? It shed light on some of 

the worst alleged international crimes committed in the final months of the Sri Lankan civil war. 

“PIAC’s investigation found reasonable grounds to suspect that acts, which could amount to war 

crimes or crimes against humanity, took place,” said Ms Gavshon. 

The HRLC’s Ms Howie said reconciliation and peace are impossible goals without accountability. 

http://www.austlii.edu.au/au/cases/cth/HCA/2014/11.html
http://hrlc.org.au/australian-legal-experts-call-for-united-nations-to-act-on-sri-lanka/
http://hrlc.org.au/australian-legal-experts-call-for-united-nations-to-act-on-sri-lanka/
http://www.piac.asn.au/projects/node/6069/information
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“In addition to examining past violations, the resolution will establish necessary monitoring of the 

serious ongoing human rights situation in Sri Lanka. It is an important step towards reconciliation 

and peace,” said the HRLC’s Ms Howie. 

In the lead up to the vote, the HRLC called on Australia to co-sponsor the resolution. 

“It’s pretty obvious and disappointing that Australia’s silence in this debate has been motivated by 

our government’s obsession with ‘stopping the boats’ and its reliance on Sri Lanka to help 

prevent people from seeking Australia’s protection,” said Ms Howie. 

Ms Howie said Australia should embrace initiatives aimed at improving the human rights situation 

on the ground in Sri Lanka as this would address the root causes of why people leave. 

A group of eminent persons including former Prime Minister Malcolm Fraser, former NSW 

Attorney-General, John Dowd, former Foreign Minister, Gareth Evans, and Geoffrey Robinson 

QC, had also signed an open letter to Australian Prime Minister, Tony Abbott, urging him to back 

the resolution. 

Earlier in March, the HRLC launched report that found that Australia’s co-operation with Sri Lanka 

to prevent would-be-refugees from seeking protection is riddled with human rights risks and 

should be stopped immediately. 

The report, Can’t flee, can’t stay: Australia’s interception and return of Sri Lankan asylum 

seekers, which is based on interviews with government officials, information obtained through 

freedom of information requests and statements from the public record, reveals a deeply flawed 

suite of policy measures and practices. 

 

RACIAL VILLIFICATION LAWS 

New resources to help the public give feedback on changes 

The Human Rights Law Centre has released an Information Paper to help individuals and 

organisations give feedback to the Federal Government on its proposed changes to racial 

vilification laws. The paper provides an overview of the current law and the proposed changes 

and also summarises the Human Rights Law Centre’s views on the changes. The Government 

has invited submissions on the proposed changes by 30 April 2014. 

 “We encourage interested individuals and organisations to let the Government know their views 

about these proposed changes. It’s particularly important that the Government hears from 

communities who bear the brunt of racism,” said HRLC Executive Director, Hugh de Kretser. 

“We understand that the Government is refusing to make submissions publicly available as would 

normally happen with any proper consultation. The consultation process should be transparent. 

We’ve invited people who are making submissions to send us a copy of their submission so they 

can be collected and made available on our website for the public to view.” 

The Information Paper can be accessed here. 

A shorter guide to making submissions is here. 

More information and resources on Australia’s racial vilification laws are here. 

The HRLC strongly criticised the proposed changes to Federal racial vilification laws released on 

25 March 2014 by Attorney-General George Brandis. 

“These changes are would significantly water down important laws that protect against the harm 

that flows from racial vilification,” said Mr de Kretser. 

http://hrlc.org.au/australia-must-publicly-support-a-un-inquiry-into-sri-lankan-war-crimes-and-crimes-against-humanity/
http://www.hrlc.org.au/wp-content/uploads/2014/03/Letter_on_SriLanka_24_March_2014_March.pdf
http://www.hrlc.org.au/wp-content/uploads/2014/03/HRLC_SriLanka_Report_11March2014.pdf
http://www.hrlc.org.au/wp-content/uploads/2014/03/HRLC_SriLanka_Report_11March2014.pdf
http://hrlc.org.au/wp-content/uploads/2014/03/InformationPaperRacialVilificationLawsApril2014_B.pdf
http://hrlc.org.au/wp-content/uploads/2014/04/ShortGuide_to_makingSubmission_RacialVilificationLawsApril2014.pdf
http://hrlc.org.au/racial-vilification-protections/
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“Putting the debate around racial offence and insults to one side, our biggest concern is the 

gaping hole introduced by the public discourse exemption. There’s not much protection left when 

you see that the laws wouldn’t apply in private or in public discussion on a wide range of matters. 

Anyone with a blog, megaphone or a twitter account will seemingly be given a licence to racially 

vilify.” 

Under the changes, the words “offend, insult and humiliate” would be deleted from the existing 

laws. “Vilify” would be inserted but narrowly defined and the existing protection against 

“intimidation” would also be given a new narrow definition. The drafting of the community 

standards test opens up the prospect of perpetuating prejudice. The existing free speech 

exemptions for fair comment, fair reporting and artistic and scientific works would be over-inflated 

and greatly expanded to include “public discussion of any political, social, cultural, religious, 

artistic, academic or scientific matter.” Importantly, the requirements for “reasonableness” and 

“good faith” in the exemption would be removed. 

“It’s hard to imagine any racial topic that would be outside the realms of this extraordinarily broad 

exemption,” said Mr de Kretser. 

“The Attorney’s claim that these proposed laws would provide the strongest ever protection 

against racism under Federal legislation is astonishing and not backed by any basic analysis. The 

exemption is so broad, and the new protection is so narrow, that the combined changes would 

almost completely remove the existing Federal racial vilification protections.” 

“It’s fine to review these laws after almost 20 years operation to ensure they are working properly 

and appropriately balance free speech against the harm that flows from racial vilification. The 

government could have looked at codifying the court decisions that have interpreted these laws 

sensibly and sought to ensure they only captured serious conduct. At least the changes have 

been released as an exposure draft as it will allow the substantial problems to be identified and 

amended, so long as the Government approaches the consultation in good faith.” 

A soon to be released academic study suggests the vast majority of Australians support strong 

and effective protections against racial vilification and a recent poll also showed very strong 

support for the current laws. 

In December last year, over 150 leading community organisations from around Australia, 

coordinated by the Human Rights Law Centre, wrote to the Attorney‑General urging him not 

maintain strong and effective racial vilification protections. The organisations represent a wide 

range of Aboriginal, ethnic, religious, community and legal groups and include leading 

organisations such as Amnesty International Australia, the Australian Council of Social Services, 

Oxfam Australia, the Lowitja Institute and the Refugee Council of Australia. 

A copy of the open letter is available here: http://www.hrlc.org.au/aboriginal-ethnic-religious-and-

community-groups-australia-must-retain-strong-and-effective-protections-against-racial-vilification 

 

INSIDE MANUS 

HRLC lawyer inspects Manus Island detention centre as part of PNG court 

case 

Amnesty International, assisted by the Human Rights Law Centre, was granted leave to 

participate in the PNG National Court’s inquiry examining whether PNG human rights laws are 

being breached by the detention of asylum seekers on Manus Island.  

http://theconversation.com/what-do-australian-internet-users-think-about-racial-vilification-24280
http://www.theage.com.au/federal-politics/political-news/race-hate-voters-tell-brandis-to-back-off-20140413-zqubv.html
http://www.theage.com.au/federal-politics/political-news/race-hate-voters-tell-brandis-to-back-off-20140413-zqubv.html
http://www.hrlc.org.au/aboriginal-ethnic-religious-and-community-groups-australia-must-retain-strong-and-effective-protections-against-racial-vilification
http://www.hrlc.org.au/aboriginal-ethnic-religious-and-community-groups-australia-must-retain-strong-and-effective-protections-against-racial-vilification
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The HRLC’s Director of Legal Advocacy, Daniel Webb, said in the 16 months since the first 

transfers to Manus took place no asylum seeker has been able to bring a case to enforce their 

rights and, consequently, the PNG National Court has taken it upon itself to investigate whether 

PNG’s human rights laws are being upheld. 

“The Australian Government has gone to great lengths and great expense to try to keep asylum 

seekers beyond the reach of the rule of law. Well, this inquiry takes the rule of law to them. The 

PNG National Court has gone to Manus and has seen for itself what conditions are like inside.” 

said Mr Webb. 

As Mr Webb told Radio National’s breakfast program, despite having read every report published 

on Manus and having previously worked in PNG, he was shocked by the confronting conditions 

within the Manus detention centre. He described excessively cramped conditions, facilities in 

disrepair, a heavy security presence and a very tense atmosphere. Although he was not 

permitted to interview any asylum seekers, he said he was overwhelmed by people desperate to 

tell someone, anyone, their stories and plead for help. 

The HRLC is hosting a public briefing and Q&A session about the PNG National Court inquiry on 

16 April in Melbourne. Click here for further details. 

Amnesty International Pacific Researcher, Kate Schuetze, welcomed the Court’s decision to 

grant Amnesty leave to participate in the case. 

“Amnesty International is the only independent non-government organisation to have publicly 

reported on conditions on Manus. The National Court case is an important opportunity to address 

the key human rights concerns raised in our report last year” said Ms Schuetze. 

Any orders made by the Court will be binding and enforceable. However, the inquiry has been 

temporarily suspended by a challenge in the PNG Supreme Court from the PNG Government, 

which reportedly has the blessing of the Australian Government.  

The HRLC will continue to assist Amnesty International as the inquiry progresses with generous 

assistance from King & Wood Mallesons, Charles Scerri QC, Ron Merkel QC and Craig Lenehan. 

UN Human Rights Council told that Australia is violating international law 

by blocking & returning Sri Lankan asylum seekers 

Australia violates its international law obligations by aiding the Sri Lankan government to 

intercept asylum seekers fleeing that country, the United Nations Human Rights Council has 

been told in Geneva. 

Delivering a statement to the world’s peak human rights body on 19 March 2014, the Human 

Rights Law Centre’s Director of Advocacy and Research, Emily Howie, said Australia was 

violating the rights of Sri Lankan asylum seekers for domestic political gain. 

“Australia is wilfully blind to the reality that the majority of Sri Lankans arriving by boat are fleeing 

ongoing human rights abuses and have a pressing need and a right to seek protection. Australia 

is not only helping to block their escape, but is also sending Sri Lankans back into the hands of 

the very authorities from which many have fled,” said Ms Howie. 

Sri Lankan authorities claim to have blocked 4500 Sri Lankans attempting to leave in the last two 

years and Sri Lankans who arrive in Australia by boat are subject to a sub-standard “screening” 

process in which they are not provided with access to legal advice. 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7805162&KID=155543&LID=765281
http://hrlc.org.au/inside-manus-briefing-on-png-national-court-inquiry-into-australias-detention-centre/
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7805162&KID=155543&LID=765283
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7805162&KID=155543&LID=765284
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7805162&KID=155543&LID=765282
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“So called ‘enhanced screening’ is an administrative shortcut. These are potentially life and death 

decisions and yet there’s no transparency around decisions to return people and the decisions 

are non-reviewable. It’s just not good enough,” said Ms Howie. 

Australia’s forced return of Sri Lankans after such inadequate refugee determination process 

increases the risk of violating Australia’s obligation of non-refoulement. 

“Australia has an obligation to ensure that it does not contribute directly or indirectly to the torture 

and ill treatment of Sri Lankan asylum seekers. Despite the risks, Australia does not adequately 

monitor the safety of the Sri Lankans it sends back,” said Ms Howie. 

Australia is a candidate for membership of the Human Rights Council in 2018 and Ms Howie said 

Australia’s own human rights record would come under increasing scrutiny. 

“If Australia wants its candidacy for membership of the Human Rights Council to be taken 

seriously, then it needs to get its house in order. Its collaboration with Sri Lanka’s military is 

riddled with human rights risk and is in urgent need of a rethink,” said Ms Howie. 

HRLC’s statement to the UN Human Rights Council is available here. 

Australia’s cooperation with Sri Lanka on the interception and return of asylum seekers is 

discussed in detail in HRLC’s report, Can’t flee, can’t stay: Australia’s interception and return of 

Sri Lankan asylum seekers, released last week. 

 

HRLC EVENTS 

Indonesia’s presidential elections, human rights and Australian foreign 

policy 

13 May in Melbourne | 14 May in Sydney 

This year Indonesia will elect a new President. Join us in Sydney or Melbourne to discuss with 

our panel of experts the possible implications for human rights and Australia’s foreign policy 

towards our northern neighbour.  

The panel features our special international guest, Rafendi Djamin, Indonesia’s Representative 

for the ASEAN Intergovernmental Commission on Human Rights, Elaine Pearson, the Director 

of Human Rights Watch in Australia, and Dr Clinton Fernandes, Associate Professor in 

International and Political Studies at University New South Wales. Host yet to be confirmed. 

Tickets are not on sale. Visit www.hrlc.org.au/events for further details. 

Human Rights Dinner: Save the dates! 

The 2014 Annual Human Rights Dinner, that we co-host with Justice Connect, will be held on 

Friday 13 June in Melbourne and the inaugural Sydney dinner on Friday 20 June. (Tickets are not 

yet available.) Our international guest speaker is Hina Jilani, a pioneering international human 

rights lawyer, a pro-democracy campaigner and a leading activist in Pakistan’s women’s 

movement. 

http://www.hrlc.org.au/hrlc-statement-at-the-25th-session-of-the-un-human-rights-council-2
http://www.hrlc.org.au/report-launch-australias-cooperation-with-sri-lanka-to-intercept-asylum-seekers-is-in-urgent-need-of-rethink
http://www.hrlc.org.au/report-launch-australias-cooperation-with-sri-lanka-to-intercept-asylum-seekers-is-in-urgent-need-of-rethink
http://www.hrlc.org.au/events
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7805305&KID=146393&LID=723043
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OPINION 

Mature debate needed on protection of free speech 

Noble defences of unlimited free speech make for good debate, but a poor society. The hardest 

cases help us find the boundaries of acceptable speech, write Rachel Ball and Anna Brown. 

The right to free speech is an essential ingredient for any modern democracy, but having it 

completely unlimited would not serve the complex needs of our society. 

International human rights law recognises that the right to free speech is not an absolute right 

that trumps all others. As a society we are free to decide what we're willing to tolerate and where 

we need to draw the line to protect the rights of others.  

Organisations like the Human Rights Law Centre are often involved in cases that explore where 

this line should be drawn. We've worked on various pieces of litigation seeking to help define the 

protections of free speech in Australia and when limitations are justified. 

In one case in which street preachers were prevented from leafleting in Adelaide’s Rundle Mall, 

we challenged the excessiveness of council by-laws that stifle political expression in public 

spaces. Recently we've taken legal action against the Melbourne City Council for not acting to 

ensure women can safely access an abortion clinic without being harassed or intimidated. 

At first glance, these might seem contradictory. Nuanced positions are always susceptible to 

simplistic attacks, but such criticisms fail to recognise that the grey areas where competing rights 

clash need to be regularly surveyed, debated, and reconfigured for unique situations. Blanket 

rules in this grey area won’t cut it. 

Passionate arguments that any restrictions on speech extinguish our freedom can be rousing and 

sound noble, but these claims are overly simplistic. They ignore that as a society we have already 

placed many reasonable restrictions on speech. 

We cannot publish comments that would defame someone's reputation. We cannot hide behind a 

twisted notion of political expression to justify the production of child porn. We cannot engage in 

false advertising to sell goods. 

The reality is that no modern democracy has a complete guarantee of free speech. 

Yes, it takes vigilance to ensure we don’t become complacent and let governments unnecessarily 

limit our rights because it's easy or convenient. The new move-on powers granted to Victoria 

Police being a good example of such overreach, but sometimes it’s fair to draw a line.  

For example, do we think that hate groups should be allowed to disrupt the funerals of fallen 

soldiers in the name of free speech? In the United States, protest exclusion zones around 

funerals have been found to be constitutional; a legitimate limitation on free speech to protect 

parents and other loved ones targeted by extremists. 

If America, the self-perceived bastion of free speech can live with this compromise, Melbournians 

should be willing to embrace a similar arrangement of safe-access zones around abortion clinics. 

The group that has besieged the Melbourne Fertility Clinic for decades has been known to 

physically block people from accessing health services. They thrust offensive pamphlets into the 

hands of four year olds, telling them that their mothers are murdering their little brother or sister. 

They force pictures of bloodied foetuses on women and staff entering the clinic. You would think 

common decency would prevent this type of behaviour, but regrettably that’s not always the case. 
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At times the law is required to intervene to stop bullying behaviour and ensure that basic 

community standards are met in practice. 

The issue is at the core of the current debate around our racial vilification laws. Attorney-General 

George Brandis’ insistence that people have a right to express bigotry ignores the tangible harm 

that can flow from racial vilification. 

The proposed amendments to the Racial Discrimination Act that Brandis has released for 

community consultation water-down the laws that provide protection against harmful racial hate 

speech.  

The most concerning aspect of the proposals is an extraordinarily expanded exemption granted 

to almost all forms of public discourse. This means that anyone with access to a megaphone, 

blog or twitter account can incite racial hatred, rendering the prohibition meaningless. 

By all means, let’s have a sensible, mature, debate about exactly where and how to draw the line, 

but we must remember that free speech is not a license to harm others with impunity.  

Anna Brown is Director of Advocacy and Litigation and Rachel Ball is Director of Advocacy and 

Campaigns at the Human Rights Law Centre. 

 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

High Court recognises that “sex” in NSW may be other than male or 

female 

NSW Registrar of Births, Deaths and Marriages v Norrie [2014] HCA 11 (2 April 2014) 

Summary 

The High Court of Australia has held that NSW births, deaths and marriages law recognises that 

a person’s sex may be other than male or female, and that the NSW Registrar has the power to 

register someone’s sex as “non-specific”.   

Facts 

Norrie was born in Scotland with male reproductive organs. In 1989, Norrie underwent a “sex 

affirmation procedure”, but Norrie’s sex remained “ambiguous” post-surgery. Norrie does not 

identify as either male or female. Norrie used the personal pronouns “she” and “her” during the 

case. 

In 2009, Norrie applied to the NSW Registrar of Births, Deaths and Marriages for her sex to be 

registered in the NSW register as “non-specific”. This was to be the first registration of Norrie’s 

sex in NSW, though it was assumed Norrie had been classified as “male” overseas. The 

application was governed by the “change of sex” provisions in the Births, Deaths and Marriages 

Registration Act 1995 (NSW), which required Norrie to provide statutory declarations from two 

medical practitioners to show that she had undergone a “sex affirmation procedure”.  

The Registrar initially approved Norrie’s application, but later advised Norrie this decision was 

invalid. The term “sex” is not defined in the Act. The Registrar took the view that “sex” for the 

purposes of the register was limited to “male” or “female”, and so he did not have the power to 

record Norrie’s sex as “non-specific”.  
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History of Proceedings 

Norrie applied for review of the Registrar’s decision to refuse to register her sex as “non-specific”. 

Norrie was unsuccessful in the NSW Administrative Decisions Tribunal and its Appeal Panel, 

where it was held that the Act was predicated on the assumption that all people can be classified 

as “male” or “female”. Despite finding that Norrie identified as “non-specific” and that she believed 

identifying herself as male or female would be a false statement, the Tribunal concluded that it 

was not open to the Registrar to register Norrie’s sex as “non-specific”. 

On appeal, the Court of Appeal of NSW found in Norrie’s favour. The Court held that Norrie might 

be assigned to a category of sex other than male or female, such as “non-specific”, or, indeed, 

“intersex” or “androgynous” (Beazley ACJ at [205]), and remitted the matter back to the Tribunal 

to make findings of fact in relation to Norrie’s specific sex classification. 

High Court Decision 

The Registrar appealed to the High Court of Australia. The principal question before the Court 

was whether the Act gave the Registrar the power to record Norrie’s sex as “non-specific”.  

In a concise, unanimous judgment, the Court held that the Act expressly recognises that a 

person’s sex may be ambiguous or indeterminate, and that the Registrar does have the power to 

register Norrie’s sex as “non-specific”. 

The decision turned on the precise wording of the relevant provisions of the NSW Act, and was 

influenced by the broader NSW legislative context, such as the Acts Interpretation Act 1987 

(NSW). The Court held that the Act recognises only male and female as “registrable classes” of 

sex, and rejected Norrie’s argument that the Registrar could register specific other categories of 

sex such as “transgender” or “intersex”. This was consistent with the submissions made by A 

Gender Agenda (an organisation represented by the Human Rights Law Centre intervening as 

amicus curiae on behalf of gender diverse and intersex people), which argued that labelling the 

third category “intersex” would be detrimental to intersex people.  

However, this does not mean that the binary male/female classification can or should apply, 

inaccurately, to everyone. The Court noted that the Registrar’s job is principally to record in the 

register information provided by members of the community, and does not extend to making any 

moral or social judgments or forming a view about the outcome of a sex affirmation procedure. 

The Court said that to make Norrie’s requested record in the register “would be no more than to 

recognise, as the Act does, that not everyone is male or female and that the change to be 

registered was from an assumed registered classification outside of New South Wales as a male 

to, as Norrie’s application put it, non-specific.” 

The Court remitted the matter back to the Registrar to be decided in accordance with its reasons, 

which effectively requires the Registrar to register Norrie as sex “non-specific”.  

Commentary 

This decision provides important legal recognition that not all people identify, or can be classified, 

as either male or female. The specific rejection of intersex as an appropriate label for a third 

category is also of benefit to intersex people, the majority of whom identify as male or female and 

wish to avoid the risk of default assignment into a third category of sex. 

The decision turned on the specific wording of the NSW Births, Deaths and Marriages legislation, 

so will not be automatically binding on the registration of sex in other states and territories. 

However, the approach to statutory construction taken by the Court and the recognition that sex 
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can exist outside male and female categories will influence judicial consideration of analogous 

legislation in other states and territories. The wording of births, deaths and marriages legislation 

varies from jurisdiction to jurisdiction and each statute would need to be considered in its 

legislative context. .  

It should be noted that the fact scenario in this case was relatively unique. Transgender and 

gender diverse people have long campaigned for surgery not to be required in order to change 

sex and this decision does not alter this requirement. People who identify other than male or 

female that do not undergo surgery will continue to remain ineligible for a sex “non-specific’ 

designation in NSW. However, the Norrie case comes amid a growing trend towards legal 

recognition of differences of sex and gender. For example, in 2013, federal discrimination 

legislation was amended to protect against discrimination on the basis of “gender identity” and 

“intersex” status. The ACT has also recently amended its laws to allow people to be registered as 

a sex other than male or female, and to register a change of sex without a surgical requirement, 

now representing the high watermark in legal recognition of sex. 

The Norrie decision should serve as an impetus for further law reform and harmonisation across 

other Australian jurisdictions in line with best practice. 

The decision can be found at http://www.austlii.edu.au/au/cases/cth/HCA/2014/11.html. 

The HRLC’s media release about the case can be found at http://hrlc.org.au/media-release-high-

court-rejects-outdated-notions-of-gender/. 

Louise Brown is a solicitor at King & Wood Mallesons and is currently on secondment to the 

Human Rights Law Centre and Anna Brown is Director of Advocacy & Strategic Litigation at the 

Human Rights Law Centre. They were part of the legal team acting for A Gender Agenda, which 

intervened as amicus curiae in the case. 

High Court provides greater clarity regarding “inconsistency” and native 

title rights 

Western Australia v Brown [2014] HCA 8 (12 March 2014) 

Summary 

The High Court has upheld a native title claim by the Ngarla People, in a case that involved 

consideration of common law extinguishment. The Court unanimously found that the rights under 

the two mineral leases were not inconsistent with the claimed native title rights and interests. 

Importantly, the case clarifies the concept of “inconsistency” in the context of native title rights.  

Facts 

In 1964, the State of Western Australia entered the Mount Goldsworthy State Agreement with 

certain joint venturers. Under this State Agreement, the State granted various mineral leases for 

iron ore. The Ngarla People now claim they held native title in the land relating to two particular 

leases (the “Leased Land”). 

Relevantly, the State Agreement expressly required that the joint venturers allow others to access 

the Leased Land. The joint venturers therefore did not have a right of exclusive possession. 

The joint venturers constructed a mine and town site over part of the Leased Land. The mine 

operated from 1965 to 1982, during which time open pit mining transformed Mount Goldsworthy 

(initially 132 metres above sea level) into a pit 135 metres below sea level. Since then, the mine 

pit has been filled with water, the town completely removed and the land restored. 

http://www.austlii.edu.au/au/cases/cth/HCA/2014/11.html
http://hrlc.org.au/media-release-high-court-rejects-outdated-notions-of-gender/
http://hrlc.org.au/media-release-high-court-rejects-outdated-notions-of-gender/
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Alexander Brown and others (on behalf of the Ngarla People) applied for native title 

determinations regarding the land and waters of the Pilbara region, including the Leased Land. 

Native title was found to exist in the area, but the trial judge ordered a separate trial to decide 

whether native title continued to exist in the Leased Land. 

The judge found that native title was not wholly extinguished, as the leases did not provide the 

joint venturers with a right to exclusive possession. However, the judge held that the rights under 

the leases were inconsistent with the continued existence of the native title rights and interests, in 

those areas where the mine and town site had been constructed. 

On appeal, the Full Court of the Federal Court found in favour of the Ngarla People, that their 

native title rights were not extinguished at all by the leases or the activities conducted on the 

Leased Land. 

The State appealed to the High Court against this decision. 

Decision 

Five High Court judges delivered a joint judgment that the leases did not extinguish native title. 

The leases were granted before the enactment of the Native Title Act 1993 (Cth) and the Racial 

Discrimination Act 1975 (Cth). Both the Full Court of the Federal Court and the High Court 

accepted that the question of extinguishment was not governed by statute. 

Continued existence of native title depended on whether the rights under the leases were 

inconsistent with the alleged native title rights and interests, following Western Australia v Ward 

(2002) 213 CLR 1. This involved a two-step process: identifying the rights and determining 

inconsistency. The High Court noted that both inquiries were objective. 

The High Court stated that inconsistency of rights “must be decided by reference to the nature 

and content of the rights as they stood at the time of the grant.” Extinguishment of native title 

depends on inconsistency between the relevant rights, and not between the manner of their 

exercise. 

The joint venturers only had a right to carry out mining and associated activities anywhere on the 

Leased Land without interference. Thus, the native title holders could exercise all of their rights 

anywhere on the Leased Land the day after the leases were granted, without breaching any right 

granted to the joint venturers. Therefore, the two rights were found not to be inconsistent, and 

native title was not extinguished. 

Commentary 

Brown highlights the importance and uniqueness of native title, with the High Court echoing its 

sentiments in Ward that “It is especially important not to confine the understanding of rights and 

interests which have their origin in traditional laws and customs ‘to the common lawyer’s one-

dimensional view of property as control over access’.” 

Brown gave the High Court an opportunity to consider the correctness of De Rose v South 

Australia (No 2) (2005) 145 FCR 290, which was the first successful native title claim in South 

Australia. In that case, the Full Court of the Federal Court held that rights to construct 

improvements under pastoral leases did extinguish native title, but only when those rights were 

exercised and improvements were constructed. In Brown, the High Court rejected this line of 

reasoning, suggesting that it arose from a misunderstanding of the Ward case.  

Following Brown, it is clear any inconsistency with native title is to be determined at the time of 

the grant of the potentially inconsistent right. Further, that inconsistency is determined by 
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examining the nature and content of the two rights, not by the manner in which either right is 

exercised. 

Any exercise of a right by the joint venturers (eg construction of the mine and the town) did not 

affect the existence of native title rights, as had been suggested by De Rose (No 2). Rather, it 

only affected the exercise of native title rights. The joint venturers’ right to use the land took 

priority over the native title rights, but only as long as the joint venturers enjoyed and exercised 

their rights; “when the joint venturers cease to exercise their rights (or their rights come to an end) 

the native title rights and interests remain, unaffected.” 

The decision is consistent with Wik and Ward, in that the grant of rights to use land for particular 

purposes, without a right of exclusive possession, is not necessarily inconsistent with native title, 

and does not necessarily extinguish it.  

It appears that native title can continue to exist, even in places where native title rights cannot be 

exercised. This protection of native title rights is important, since, as the High Court said, native 

title cannot be revived once it has been extinguished. 

The decision is available online at: http://www.austlii.edu.au/au/cases/cth/HCA/2014/8.html.  

Darsha Kumar is a solicitor in King & Wood Mallesons Perth Human Rights Law Group. 

Court power to remedy a human rights breach does not need to be 

expressly included in human rights legislation 

LM v Children’s Court of the Australian Capital Territory and the Director of Public Prosecutions 

for the ACT [2014] ACTSC 26 (24 February 2014) 

Summary  

The ACT Supreme Court has confirmed that the ACT Children’s Court has the power to stay 

proceedings in cases where the Public Prosecutor has breached the Human Rights Act 2004 

(ACT). 

While this case did not merit the grant of a permanent stay of proceedings, such a remedy is 

available within the existing powers of the Children’s Court in certain circumstances, including 

where abuse of process is proved. 

Facts 

On 21 February 2013, LM, a minor, was charged with assault occasioning actual bodily harm (the 

First Charge) in relation to events allegedly occurring on 11 August 2012. LM pleaded guilty to 

the First Charge and the matter was adjourned to 11 June 2013 for sentencing. It was then 

adjourned again, to 22 July 2013, to enable a pre-sentence report to be obtained.  

On 18 July 2013, four days before her scheduled sentencing hearing, LM’s lawyer was notified of 

a second charge to be laid against her, recklessly inflicting grievous bodily harm (the Second 

Charge), arising out of the same set of facts.  

LM applied for a permanent stay of proceedings, arguing that the conduct of the proceedings, 

including multiple adjournments and the delay in the filing of the Second Charge against her four 

days prior to the sentencing hearing in respect of the First Charge, to which she had pleaded 

guilty, breached her rights under the HR Act, specifically: 

 the right to a fair trial (section 21(1));  

 the right to be tried without unreasonable delay (section 22(2)(c)); and  

http://www.austlii.edu.au/au/cases/cth/HCA/2014/8.html
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 the requirement that a child must be brought to trial as quickly as possible (section 

20(3)). 

The Magistrate found that the rights to fair trial and to be tried without unreasonable delay had 

not been breached in this particular case. However, the Magistrate did find that the requirement 

that children be brought to trial as quickly as possible had been breached given the time it took to 

lay the Second Charge. 

Despite finding that the DPP, a public authority within the meaning of section 40B of the HR Act, 

was bound by that Act, and that breach of section 20(3) had occurred, the Magistrate rejected 

LM’s application.  

Reasons included that: 

 the remedy sought – a permanent stay of proceedings – was an express power only 

granted to the Supreme Court; and  

 while the Children’s Court has the power to grant a “common law remedy” to grant a 

permanent stay of proceedings as sought, since no prejudice flowed from the delay the 

exercise of that power would be inappropriate. 

Decision  

On appeal, LM argued that the Magistrate’s decision to refuse her application for a permanent 

stay suffered from jurisdictional error by “failing to recognise that a stay based on abuse of 

process was not limited to circumstances where prejudice or unfairness of any ultimate trial could 

be demonstrated.” LM further argued that abuse of process could occur solely based on the 

breach of the HR Act, and that no prejudice need be demonstrated. LM sought: 

 quashing of the decision refusing to issue a permanent stay of proceedings on the basis 

of the jurisdictional error; and 

 an order compelling the Children’s Court to determine her application. 

The Supreme Court found that while only the Supreme Court is given express power to remedy 

breaches of the HR Act under that Act, inferior courts (such as the Children’s Court) have the 

power to issue remedies for HR Act breaches which are within their existing powers and 

processes. This includes the power to grant a permanent stay of proceedings where, for 

example, because of a delay, “the trial would be oppressive amounting to an abuse of process”. 

The Supreme Court found that a breach of the HR Act by the DPP could amount to an abuse of 

process. While recognising that the categories of abuse are not closed, the Supreme Court noted 

that there are generally three ways where use of court’s procedures will amount to an abuse of 

process, being where the use:  

a) is for an illegitimate purpose; 

b) is unjustifiably oppressive to one party; or 

c) would “bring administration of justice into disrepute”. 

While a breach of the HR Act by the DPP in the conduct of proceedings may amount to an abuse 

of process under (c), his Honour considered that in a case such as the present the court is asked 

to reconcile two different forms of unlawfulness – the criminal acts of LM and the breach of the 

HR Act by the DPP. In the present case, his Honour was not convinced that a stay of 

proceedings should have been considered as a remedy for the breach of the HR Act made out. 
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Commentary 

This case is an important acknowledgement of inferior courts’ powers to remedy breaches of the 

HR Act. While only the Supreme Court is granted express powers to remedy breaches of the HR 

Act, this decision confirms inferior courts’ ability to issue remedies for such breaches within the 

confines of their existing powers, including the power to permanently stay proceedings.   

While the rights to fair trial and a trial free from abuse of process are often conceptualised as 

some of the most fundamental rights, particularly in a democratic society, this case serves as an 

important reminder that even fundamental rights such as those at play here are subject to 

limitation. The express statutory protection of human rights raises questions for the court as to 

how fundamental that protection is. As Master Mossop of the Supreme Court asks, is a breach of 

human rights under the HR Act “unlawful in the same way as the Crimes Act renders murder 

unlawful? Or does it mean unlawful in some administratively more convenient sense of being a 

gateway to the grant of relief”.  

Balancing an individual’s human rights against the functions of the criminal justice system, 

community expectations and norms is a fraught and difficult exercise. In cases such as these, the 

courts must “choose between staying criminal prosecutions or condoning breaches of human 

rights.” In these circumstances, there is no necessarily positive outcome: “a public interest will, 

and will be seen to be, frustrated”.  

This decision is available online: http://www.austlii.edu.au/au/cases/act/ACTSC/2014/26.html 

Liz Austin is a solicitor at Tresscox Lawyers. 

 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

UK Supreme Court finds asylum seekers’ risk of experiencing torture and 

inhumane treatment should be measured on an individual basis, not on 

evidence of systemic breaches in destination country 

Em (Eritrea) & Ors v Secretary of State for the Home Department [2014] UKSC 12 (19 February 

2014) 

Summary 

The UK Supreme Court has held that returning an asylum seeker to the country whether they first 

claimed asylum is prohibited, if it can be established that there is a real risk that the person 

transferred will suffer inhumane or degrading treatment – which is prohibited by article 3 of the 

European Convention on Human Rights.  

The Supreme Court overturned the UK Court Appeal’s decision that there needs to be systemic 

deficiencies in the asylum procedures of the receiving state before a transfer of an asylum seeker 

should be prevented under the Dublin Regulation. 

Facts 

The appellants arrived in the UK through Italy. EH, an Iranian national, claimed that if he returned 

to Italy he would be homeless and would not have any medical treatment for his psychological 

disorders. EM, AE and MA, all Eritrean nationals, claimed that if they returned to Italy, they would 

http://www.austlii.edu.au/au/cases/act/ACTSC/2014/26.html
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be homeless and destitute in Italy. AE and MA, who are women, claimed that they were 

repeatedly raped in Italy, despite being recognised as refugees. 

As Italy is a member country of the Dublin Regulation, it is presumed that Italy is a safe country 

for returning asylum seekers. Therefore, in order to prevent the transfer of the asylum seekers 

back to Italy, the Home Secretary must be satisfied that the appellants’ claims that they will be 

subject to degrading and inhumane treatment are not clearly unfounded. 

However, the Home Secretary certified all of the appellants’ claims as clearly unfounded because 

Italy was not in systemic breach of its international obligations to treat asylum seekers in 

accordance with the European Convention. 

The Home Secretary’s decision was challenged in judicial review proceedings, on the basis that 

the proposed transferees would be subject to inhumane and degrading treatment if they were 

sent back to Italy. However, the UK Court of Appeal rejected the appellants’ claim and held that 

the correct test in determining whether the appellants’ should not be sent back to Italy was 

whether “there were systemic flaws in Italy’s asylum procedure that would cause the appellants to 

suffer inhumane and degrading treatment”. 

The Court of Appeal held that Italy was not in systemic breach of its obligations under the 

European Convention. Therefore, the decision of the Home Secretary was held to be legally 

correct. The decision was appealed to the UK Supreme Court. 

Decision 

The UK Supreme Court unanimously allowed the asylum seekers’ appeal and remitted all four 

cases to the Administrative Court to determine on the facts whether there is a real possibility, that 

if the asylum seekers returned to Italy, they would be subject to treatment in violation of the 

European Convention.  

The Court held that the Court of Appeal’s view – that only a systemic breach by the receiving 

country of its human rights obligations would justify not returning an asylum seeker to that country 

– was incorrect.  

The Court of Appeal considered that it was bound by the decision of the European Court of 

Justice in NS (Afghanistan) v Secretary of State for the Home Department. The Court of Appeal 

understood the ECJ’s decision to mean that there needs to be systemic deficiencies in the 

receiving country’s asylum process before preventing the transfer of asylum seekers back to the 

member state responsible. However, the Supreme Court held that the NS decision needed be 

read according to the context in which it was given. Although the judgment made reference to 

systemic deficiencies, this was because it was established that the relevant country in question 

had systemic deficiencies in its asylum procedure. The ECJ’s focus on systemic deficiencies was 

not in relation to the test that had to be applied, but rather on the member state’s awareness of 

such breach. 

The UK Supreme Court held that the test applied by the Court of Appeal was unduly narrow and 

meant that those: 

who would suffer breach of their article 3 rights [inhumane or degrading 

treatment] other than as a result of a systemic deficiency in the procedure and 

reception conditions provided for the asylum seeker will be unable to avail of 

those rights in order to prevent their enforced return to a listed country where 

such violation would occur. 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 20 

 

 

 

 

 

 

 

 

 

 

 

The Supreme Court considered this an unworkable solution, as it meant that if an applicant could 

establish a systemic failure, even if the consequences were not as substantial as those 

established by the appellants, then enforced return could be resisted under the Dublin 

Regulation.  

The Supreme Court set out what it regards as the “correct approach”:  

The removal of a person from a member state of the Council of Europe to 

another country is forbidden if it is shown that there is a real risk that the 

person transferred will suffer treatment contrary to article 3 of ECHR 

[inhumane or degrading treatment]. 

Commentary  

The UK Supreme Court’s decision is a welcome development and provides certainty given it 

upholds the longstanding jurisprudence in this area established by Soering v United Kingdom 

(1989) 11 EHRR 439. The narrow test applied by the Court of Appeal was artificial and had the 

potential to result in undesirable consequences. For instance, it was possible to send an asylum 

seeker back to a country where he or she may have suffered inhumane or degrading treatment 

purely because systemic deficiencies in the receiving country could not be proved – which Lord 

Kerr specifically considered to be an absurd result.  

The European Convention presumes that Italy (being a member state of the Dublin Regulation) is 

a safe country for the return of asylum seekers. The purpose of this presumption is to increase 

legal certainty regarding the examination of asylum claims and to prevent asylum seekers from 

“forum shopping”. However, this presumption will be rebutted if there is a real risk that the person 

will suffer cruel and inhumane treatment in the receiving country. 

The decision can be found online at: http://supremecourt.uk/decided-

cases/docs/UKSC_2012_0272_Judgment.pdf  

Hael Musa is a solicitor in King & Wood Mallesons Melbourne Human Rights Law Group. 

Internet hate speech laws and penalties a justifiable limitation on 

Canadian freedom of expression 

Lemire v Canadian Human Rights Commission, 2014 FCA 18 (31 January 2014) 

Summary 

The Canadian Federal Court of Appeal has held that the hate speech prohibitions and penalties 

contained in the Canadian Human Rights Act are constitutionally valid and do not violate the right 

to freedom of expression in the Canadian Charter of Rights and Freedoms. 

Facts 

Richard Warman made a complaint to the Canadian Human Rights Commission in November 

2003 that Marc Lemire had communicated material on the internet in breach of section 13 of the 

Canadian Human Rights Act. Section 13, entitled “hate messages”, prohibits communication that 

is “likely to expose a person or persons to hatred or contempt by reason of the fact that that 

person or those persons are identifiable on the basis of a prohibited ground of discrimination”. A 

“prohibited ground” includes discrimination based on race, national or ethnic origin, colour, 

religion, age, sex, sexual orientation, marital or family status and disability. 

http://supremecourt.uk/decided-cases/docs/UKSC_2012_0272_Judgment.pdf
http://supremecourt.uk/decided-cases/docs/UKSC_2012_0272_Judgment.pdf


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 21 

 

 

 

 

 

 

 

 

 

 

 

The material was an article entitled “AIDS Secrets” posted under a section of the Freedomsite.org 

called “Controversial Columnists”. Mr Lemire controlled the posting of articles in this section of 

the website and was personally responsible for posting the relevant article. 

In 2009, the Tribunal found that the article constituted a “discriminatory practice” within the 

meaning of section 13(1) of the Act, by expressing “unusually strong and deep-felt emotions of 

detestation and vilification towards homosexuals in particular”. The Tribunal found that in the 

article, “homosexuals are presented as dangerous and immoral persons, who, motivated by a 

selfish desire to indulge their own sexual deviance and not have their blood donations tested, are 

responsible for the deaths of untold thousands of persons.” 

While the Tribunal found that the publication of the article “AIDS Secrets” constituted a breach of 

section 13, it refused to apply financial sanctions under the penalty provision in section 54, being 

of the view that the penalty provisions were overly punitive in regards to freedom of expression 

and were therefore unconstitutional.  

The Supreme Court had previously found section 13 to be constitutional, in the case of Canada 

(Human Rights Commission) v Taylor [1990] 3 SCR 892. While section 13 did limit free speech it 

was for a reasonable limit and for a legitimate purpose, as allowed under section 1 of the 

Canadian Charter of Rights and Freedom. However, since that decision, section 13 had been 

expanded from telephone communications to internet communications and strong penalty 

provisions, amounting to $10,000 for a breach, had been included under section 54. The Tribunal 

held that the amended penalty provisions were too similar to criminal sanctions and therefore 

invalid because they could not be justified under section 1 of the Canadian Charter as reasonable 

limits on section 2(b) Charter rights.  

On judicial review the Federal Court agreed that the financial sanctions in section 54 of the Act 

had made section 13 unconstitutionally punitive but that the Tribunal should have severed those 

provisions and found section 13 constitutional to the extent that it had been upheld in Taylor.  

Decision 

The Federal Court of Appeal was asked to decide whether section 13 was now overly broad as it 

applied to internet communications, and whether the financial sanctions were unconstitutionally 

punitive. 

The Federal Court of Appeal fully endorsed the constitutionality of section 13 as well as the 

remedial provisions. The Court upheld the constitutionality of those provisions based on the 

government's pressing and substantial objective to prevent vilification of vulnerable groups. The 

Court disagreed that the financial sanctions available for a breach of section 13 were 

unconstitutionally punitive; rather they were administrative in nature and therefore constitutional. 

In response to the submission that extending hate speech prohibition to material on the internet 

constitutes an unacceptable limit on freedom of expression, the Court held that hate speech 

actually constitutes an extreme form of expression of limited scope that fosters a climate in which 

unlawful discrimination may be regarded as acceptable and flourish. Such material does this by 

demeaning, vilifying and marginalizing groups of individuals who share certain characteristics and 

this constitutes a prohibited ground of discrimination under the CHRA. Hate speech contributes 

little to the values underlying free speech and therefore its proscription is easily justifiable. The 

Court determined that the message sent to Canadians by having hate speech laws is part of a 

necessary endeavour to promote equality in society. 
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The Federal Court of Appeal pointed out that the impairment in section 13 is constitutionally valid 

because hate speech actually prevents marginalised groups from contributing as equals in social 

discourse. The appeal judge pointed out that “because of the extreme nature of prohibited hate 

speech it strikes me as fanciful to imagine that those who are engaged in it are likely to be open 

to an educative exchange of ideas.” The fact that the subject matter of the hate speech could be 

regarded as political or of public interest does not render it acceptable. 

His Honour pointed out that the financial penalties available for breach of section 13, combined 

with the objective of “protecting societal standing of vulnerable groups and preventing 

discrimination against them”, prevent offenders from avoiding liability when they target vulnerable 

groups. They are necessary to impose “accountability for the damage caused by vilification of 

targeted groups and of deterring the communication of hate speech in order to decrease 

discrimination against them.” 

The matter was remitted to the Tribunal for the issue of a declaration and remedial orders. The 

Tribunal ordered that Mr Lemire cease and desist in communicating the offensive material. The 

material had been removed before the first hearing but the Tribunal pointed out that a further 

objective of a cease and desist order is to send a message to others that such conduct is not 

acceptable. The order is not limited to the content impugned in this case and is made to ensure 

Mr Lemire no longer engages in the kind of conduct found to be discriminatory in this case. 

Commentary 

This case demonstrates the difficulties in balancing the occasionally competing rights of freedom 

of expression and freedom to be free from discrimination and the responsibility of the state to 

protect vulnerable groups within society. While freedom of expression is not an absolute right 

there are differing views as to when, and the extent to which, it can be legitimately limited.    

The Canadian Federal Court of Appeal’s approach has been to recognise that hate speech 

contributes little to the values underlying free speech, therefore its proscription can be justified. 

Setting standards for the promotion of equality and respect in society, protecting vulnerable 

groups and preventing discrimination are fundamental elements in the application of human rights 

legislation.  

Despite the fact that Canadian courts have upheld the constitutionality of section 13 on a number 

of occasions, the Canadian Parliament last year voted to repeal section 13. The repeal will come 

into effect in July 2014. 

This decision is available online at: http://canlii.ca/t/g2x2d 

Daniel D’Ambrosio is a Pro Bono intern at DLA Piper. 

Airport stop and search of stolen NSA data did not breach freedom of 

expression 

David Miranda v Secretary of State for the Home Department, the Commissioner of Police for the 

Metropolis and three interveners [2014] EWHC 255 (19 February 2014) 

Summary 

Police stopped David Miranda at Heathrow airport and confiscated encrypted National Security 

Agency material that had originally been stolen by Edward Snowden. Mr Miranda was carrying 

the data to assist a Guardian journalist. The High Court of Justice of England and Wales rejected 

Mr Miranda’s arguments that the stop and search had interfered with his right to freedom of 

http://canlii.ca/t/g2x2d
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expression under English common law and the European Convention on Human Rights. The 

Court held that it was a proportionate measure in the circumstances, and was a permissible 

restriction prescribed by law in the interests of national security and safety. 

Facts 

David Miranda is the spouse of Glenn Greenwald, a Guardian newspaper journalist who 

published stories based on National Security Agency data stolen by Edward Snowden. 

Mr Miranda was stopped at Heathrow airport in London by Metropolitan Police while in transit to 

Rio de Janeiro. He was carrying encrypted material obtained by Mr Snowden, in order to assist 

with Mr Greenwald’s journalistic work. The police questioned him, and took from him various 

items including encrypted storage devices.   

The police acted on the request of the British Security Service, under counter-terrorism stop and 

search powers which could only be exercised: 

 in relation to a person entering or leaving the UK at a port or in a border area; and 

 for the purpose of determining whether the person appears to be someone involved in 

“the commission, preparation or instigation of acts of terrorism”. 

Mr Miranda brought a judicial review case to the High Court of Justice, arguing that the use of the 

stop and search powers was unlawful, because: 

 they were exercised for an improper purpose;  

 their use constituted a disproportionate interference with his right to freedom of 

expression; and 

 the powers were incompatible with article 10 of the European Convention for the 

Protection of Human Rights and Fundamental Freedoms, which guarantees freedom of 

expression.  

This case note summarises how the Court dealt with the second and third arguments.  

Decision 

No disproportionate interference with “journalistic expression” 

There is a right in English common law to “the protection of journalistic expression”, which is a 

“sub-class” of freedom of speech. Mr Miranda argued that his stop and search by police was a 

disproportionate interference with this right.  

Lord Justice Laws, delivering the lead judgment, explained that freedom of speech is a 

fundamental right, not because it is “the lifeblood of democracy”, but because free thought, which 

is a condition of every person’s flourishing, needs free expression.  

Where a discretionary power limits a fundamental right, its use must fulfil the “proportionality 

principle”. In previous case law, this had been described as requiring a fair balance to be struck 

between the rights of the individual and the interests of the community. However, Lord Justice 

Laws noted that in the case of journalistic expression, the right is given “to serve the public at 

large”. The balance to be struck is therefore between two aspects of the public interest: press 

freedom on one hand, and national security on the other. 

The Court accepted evidence that there had been a pressing need for stopping Mr Miranda in the 

interests of national security. The external hard drive that Mr Miranda was carrying contained 

about 58,000 highly classified UK intelligence documents, and Government officials gave 
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uncontradicted evidence about the dangers inherent in the release or dissemination of the 

material.   

The Court ultimately found that the use of the stop and search powers was a proportionate 

measure in the circumstances, given that its objective was legitimate and very pressing, and that 

it would have been pointless and ineffective to try to gain access to the material by other means 

such as an application to a court. 

No incompatibility with freedom of expression in article 10 

Article 10 of the European Convention on Human Rights provides that everyone has the right to 

freedom of expression, but that the exercise of this freedom may be subject to restrictions “as are 

prescribed by law and are necessary in a democratic society” for certain purposes, such as 

national security, public safety, or preventing the disclosure of information received in confidence. 

The Court rejected an argument that the powers were over-broad and arbitrary, and therefore not 

“prescribed by law”. Lord Justice Laws cited European Court of Human Rights case law which 

allows individual States a wide margin of appreciation in respect of port and border controls, 

which was contrasted with general stop and search powers.  

The Court found that the relevant anti-terrorism legislation did not confer “unfettered power”, even 

though it did not spell out specific constraints on power. Lord Justice Laws noted that all State 

power in England has legal limits, for example that it be exercised reasonably, in good faith, and 

for the purpose for which it is given by statute. These limits, along with the proportionality 

principle, were held to provide sufficient safeguards against interference with relevant rights by 

the State.  

Finally, the Court rejected an argument that article 10 required prior scrutiny by a court in all 

cases where the State interfered with journalistic freedom. The claim that the stop and search 

powers were incompatible with article 10 therefore failed. 

Commentary 

Australia does not have a federal charter or bill of human rights. There is therefore no express 

right to freedom of expression equivalent to that found in article 10 of the European Convention 

that provides an independent right to bring legal action. However, freedom of expression is 

guaranteed under section 15 of Victoria’s Charter of Human Rights and Responsibilities, and 

there is an implied freedom of political communication under the Australian Constitution.  

This implied freedom appears to differ from the English common law freedom of expression as 

explained in the Miranda case in a number of ways. The implied freedom of communication in 

Australia is an “indispensable incident of the system of representative government which the 

Constitution creates” (Lange v ABC). This may be contrasted with the free speech which Lord 

Justice Laws describes: “The perception of free expression as a servant of democracy, however, 

would tend to devalue non-political speech and justify the prohibition or abridgement of speech 

advocating undemocratic government… free speech is not a creature of democracy; if anything, 

the converse”. 

There are also differences in the nature of the rights conferred. Lord Justice Laws states that free 

expression is a right which belongs “to every individual for his own sake”. The Australian implied 

freedom of political communication does not confer personal rights on individuals, but rather 

precludes the curtailment of the freedom by the exercise of legislative or executive power.  An Act 

cannot confer power upon a person or body that exceeds these constitutional restrictions, and 
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they will therefore be acting in excess of their authority if they exercise a power under statute 

(such as stop and search powers) which exceeds these limits. 

However, there are questions of proportionality relevant to both concepts of this freedom. An 

Australian law will not be valid if it is not appropriate and adapted to serve a legitimate end in a 

manner compatible with the maintenance of the system of representative government. 

The decision can be found at http://www.bailii.org/ew/cases/EWHC/Admin/2014/255.html  

Louise Brown is a solicitor at King & Wood Mallesons and is currently on secondment to the 

Human Rights Law Centre. 

UK police have an obligation to prevent rape through effective 

investigation and punishment, under the right to be free from torture 

DSD & NBV v The Commissioner of Police for the Metropolis [2014] EWHC 436 (QB) (28 

February 2014) 

Summary 

The UK High Court has found that systemic failures by police during a criminal investigation may 

amount to torture, inhuman or degrading treatment under article 3 of the European Convention on 

Human Rights. The Court held that in cases of particularly severe violent acts, such as rape, the 

police have a duty to conduct an investigation in a timely and efficient manner. Operational 

failures by the police meant that a rapist was not apprehended as early as he could have been, 

leaving him at large to continue to rape a significant number of women. The manner in which the 

police behaved towards the victims of such crimes was also found to amount to a breach of 

article 3. 

Facts 

Two plaintiffs, DSD and NBV, were sexually assaulted by a taxi driver in London. DSD was 

assaulted in 2002 and NBV was assaulted in 2007. The perpetrator was not apprehended until 

2008. Between 2002 and 2008 the perpetrator committed more than 105 rapes and sexual 

assaults upon women who were customers in his taxi cab. Each assault followed a similar 

strategy. The perpetrator would claim he had just won a lot of money and invite the customers to 

share a celebratory drink with him. The drink was spiked with date rape drugs that also had the 

effect of impairing memory. The perpetrator would then get into the back of the taxi with the 

customer, ostensibly to share a drink with her. Once the drugs took effect the perpetrator would 

then sexually assault the customer. The customer would generally wake up the next morning at 

home with little or no memory of what had occurred. 

Both DSD and NBV reported their assaults to the police and a basic investigation followed. In 

both cases the police closed the case without making any arrests. In the second case the police 

in fact interviewed the perpetrator but then let him go.  

The police did not apprehend the victim until 2008 after a routine search for key words in a crime 

database demonstrated that there were a number of sexual assaults which followed the same 

pattern. The perpetrator was apprehended, his place was searched and a substantial “rape kit” 

was discovered, including drugs, condoms, a vibrator and various small bottles of alcohol. 

A number of reviews were undertaken into why it took so long for the police to apprehend the 

perpetrator. While there are guidelines and practice manuals in regard to allegations of serious 

violent crimes, particularly where drugs or alcohol are involved, these guidelines were neither 

http://www.bailii.org/ew/cases/EWHC/Admin/2014/255.html
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taught nor followed. In addition, there was evidence that the victims’ accounts were not taken 

seriously or believed. 

Under section 6 of the UK Human Rights Act 1998 a public authority is required to act in a way 

that is compatible with a Convention right. The plaintiffs brought a claim that the failure of the 

Metropolitan Police Service to conduct an effective investigation into their allegations for serious 

sexual assault amounted to a breach of article 3 of the European Convention on Human Rights. 

Decision 

The question before the court in this case is whether the HRA imposes a duty and, if so, whether 

the failures proved before the court are sufficient to amount to a breach of the HRA. 

The judge found that there is a positive obligation inherent in article 3 to “apply law prohibiting 

rape through effective investigation and punishment”. The judge summarised a number of 

European human rights cases regarding police and public authority duties of care under human 

rights laws. He found that, among other things: 

 Article 3 imposes a duty upon the police to investigate that covers the entire span of a 

case from investigation to trial.  

 This duty is not conditional upon the State being directly or indirectly guilty of 

misconduct itself. Cases of violence by private parties also attract this duty. 

 The duty is triggered where there is a credible or arguable claim that a person is a victim 

of torture or degrading or inhuman treatment; allegations that are grave or serious, 

including rape and sexual assault, will fall under this category. 

 In such cases, police must investigate in an efficient and reasonable manner which is 

capable of leading to the identification and punishment of the perpetrator. This duty is 

one of means not results. 

 An assessment of efficiency and reasonableness takes account of promptitude, whether 

the offender was adequately prosecuted, and looks at the entire conduct of police over 

the relevant timeframe, which could include from the time the first evidence is brought to 

police to the last point of the process. 

 Only failings which are causally linked to the outcome, or the lack of an outcome, attract 

liability. 

 The mere fact that a civil claim has been brought against the offender, or that defaulting 

officers have received disciplinary measures, is not sufficient to expunge liability under 

article 3.  

 Investigative failings may be systematic or operational. 

 The process of determining whether an investigation is reasonable or capable of leading 

to an arrest will depend on the facts of each case, but a margin of appreciation must be 

given. 

The judge then went on to note that the failure to apprehend the perpetrator was related to the 

following failings: 

 Systemic failings, such as failure to provide training to relevant officers; failures in 

supervision and management, including inappropriate clear up pressures; failure to use 

available intelligence resources; failure to maintain confidence of the victims; and failure 

to allocate appropriate resources; and 
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 Operational failures, such as failure to interview critical witnesses, to collect relevant 

evidence, or to believe the victim and to take her complaint seriously. 

The judge concluded that the combination of failures amounted to a breach of both victims’ article 

3 rights and that the police were liable for the damage suffered by each of the victims (being 

primarily psychological damage). For the second victim, the failure of the police to apprehend the 

perpetrator prior to her own sexual assault mean that the police were found to be liable “on the 

basis that its prior systemic and operational failures to investigate caused her to be raped”, as 

well as for the psychological damage caused by the failures in investigating her particular 

complaint. 

Commentary 

The police do not have a duty of care in negligence under the common law in relation to the 

investigation of a crime and have generally been immune to negligence claims for failure to 

investigate. As such, prior to the HRA being enacted, it has been incredibly difficult for victims to 

hold the police accountable for failure to adequately investigate and prosecute allegations of 

crime.  

No definitive analysis of human rights case law had been undertaken prior to this case. This 

judgment provides a comprehensive analysis and synthesis of existing European human rights 

laws regarding the duty of police to investigate crimes, offering a useful resource in relation to 

when a duty can be imposed and when it will be breached.  

In regards to crimes of sexual assault, the case could be an important one. Rates of prosecution 

are incredibly low in sexual assault cases, and cases of successful prosecution are even lower. 

Police, at least in the UK, now have a clear duty not only to have acceptable policies in place to 

ensure sexual assault cases are effectively investigated and suspects prosecuted, they also have 

a duty to disseminate and implement those policies. 

This decision is available online: 

http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/dsd-and-nbv-v-met-police.pdf 

Emily Christie is a Human Rights Lawyer at the Human Rights Law Centre on secondment from 

DLA Piper. 

Aboriginal customary adoptions given the same legal status as legal 

adoptions in Canada 

Beattie v Aboriginal Affairs and Northern Development Canada, 2014 CHRT 1 (10 January 2014) 

Summary 

The Canadian Human Rights Tribunal has held that in determining lineage for Indian status 

entitlements, customary adoptions should be recognised. In coming to this conclusion, the 

Tribunal provided much needed guidance on what amounts to a “service” under anti-

discrimination law, reversing its previous views that registration of status was not a service.  

Facts 

In 1949, Joyce Beattie was adopted in accordance with local Aboriginal custom, as her natural 

mother could not care for her on account of illness.  

In 1951, the Indian Register was created as a central register to record the names of every 

person who is entitled to be registered as an Indian. The criteria for registration are set out in the 

http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/dsd-and-nbv-v-met-police.pdf
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Indian Act and are to be determined by the Registrar. Eligibility is based on lineage, which 

includes through adoption. 

When she was married in 1974, Mrs Beattie lost her entitlement to registration under a “marrying 

out” provision in the Indian Act in force at the time, which applied only to women marrying a “non-

Indian”. Any entitlement that her children had was also lost. Amendments in 1985 meant that Mrs 

Beattie would be entitled to be registered under her biological parents. Her children were entitled 

to be registered because they had one Indian parent but her grandchildren would not be able to 

register. 

Amendments in 2010 entitled Mrs Beattie to registration under her adoptive parents. However, 

her application to have her registration category changed from her biological parents to her 

adoptive parents was refused by the Registrar based on the Registrar's interpretation of the word 

“child” in the Indian Act. Her grandchildren would only be entitled to registration if she was 

registered under her adoptive parents. 

Two and a half years later, in January 2013, the Registrar wrote to Ms Beattie advising that it had 

altered its interpretation of the Indian Act. As a result, the registration categories of her children 

were changed to that of her adoptive parents and her grandchildren had been added to the 

Register. Despite this change of registration, the Registrar’s refusal for over two years had 

negative and adverse impacts on Ms Beattie and her grandchildren. 

In January 2011 Mrs Beattie made a complaint to the Canadian Human Rights Commission 

under section 5 of the Canadian Human Rights Act (CHRA) that refusal of her application 

amounted to discrimination on the basis of family status. 

Decision 

To establish that discrimination had occurred on the basis of family status Mrs Beattie needed to 

establish that the Indian Registrar was engaged in the provision of services “customarily available 

to the general public”, within the meaning of section 5 of the CHRA, and that those services were 

either denied to her or that she was adversely differentiated against in the provision of those 

services. 

“Services customarily available to the general public” is not defined in the CHRA but the case law 

indicates that section 5 contemplates a service as something of benefit being held out as a 

service offered to the public, in the context of a public relationship. It does not have to be 

available to all members of the general public, being available to a segment of the public will 

suffice.  

The Tribunal previously held, in Andrews v Canada (Indian Affairs and Northern Development) 

(No 2) (CHRR Doc 13-3127), that decisions regarding eligibility for Indian status under the Indian 

Act do not involve a “public service” and are therefore not reviewable under the CHRA. 

The Tribunal, in Mrs Beattie’s case, reversed its previous view. It held that services performed by 

government are deemed to be necessary for and of benefit to the public, otherwise they would 

not need to be performed. A service, such as the processing of an application for registration 

under the Indian Act to determine whether it complies with the legislative requirements for 

registration, represents necessary work performed by government for the benefit of the public. 

Thus, if the work results in an application being approved and registration taking place, certain 

benefits will be conferred, e.g. health benefits, education funding and tax exemptions. Where the 

failure to provide a service in a non-discriminatory manner results in an adverse or negative 

impact on a member of the public, a complaint under the CHRA can be substantiated.  
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The Registrar's refusal to amend the registration category had a number of negative and adverse 

impacts including that the complainant did not receive the benefit of being legally recognised as a 

custom adoptee. By failing to legally recognise her adoption, her dignity was depreciated. Also, 

by being unable to transmit her Indian status to her grandchildren they were denied the 

opportunity to access tangible benefits available to persons registered as Indians.  

The Tribunal then looked at whether there was discrimination on the basis of family status. Where 

a statute has ambiguous language that can be interpreted in more than one way, the CHRA 

requires that the administering department choose the interpretation that is most consistent with 

human rights principles (Hughes v Elections Canada, 2010 CHRT 4). The Tribunal held that the 

Registrar's initial, narrow interpretation of the word “child” in the Indian Act was incorrect and 

resulted in negative impacts for the complainant and her descendants. In making this incorrect 

initial interpretation the Registrar failed to choose the broad, liberal and purpose interpretations 

most consistent with human rights principles. 

The refusal to change the complainant's registration category for two and a half years therefore 

constituted a denial of a service within the meaning of section 5 of the CHRA as the Registrar’s 

actions involved an improper discriminatory assessment of her entitlement to registration. It also 

constituted an adverse differentiation in the provision of a service within the meaning of section 5 

of the CHRA as it involved drawing an adverse distinction in its legal interpretations for custom 

adopted children compared to biological children. The adverse differentiation was based on the 

Complainant's status as a custom adoptee and as such falls within the prohibited ground of 

“family status”. 

Commentary 

Anti-Discrimination and human rights legislation is often limited to particular areas of public life, 

such as provision of goods or services, or education. In terms of government departments, it can 

often be quite difficult to establish whether or not their functions amount to a service. Australian 

anti-discrimination legislation, both at the federal level and at state level, limits the scope of anti-

discrimination legislation to certain discrete areas of public life, including the provision of goods 

and services. Guidance on what exactly amounts to a service is fairly scarce, although, similar to 

the Canadian decision, the courts have reiterated that a broad, liberal interpretation should be 

favoured.  

That the Canadian Tribunal overturned its own earlier decision demonstrates the complexity 

involved in determining what is a service, as well as showing that these concepts are by no 

means fixed. The Canadian Human Rights Tribunal may have chosen to depart from its earlier 

decision by choosing to focus on the effect of the decision rather than the process of making a 

decision. In Beattie the Tribunal chose to emphasise that where a decision results in certain 

benefits being conferred, it represents necessary work performed as a government service for the 

benefit of the public. This decision may put government decision makers on notice that the CHRA 

must be considered if the result of a decision involves the provision of government benefits and 

services. 

In relation to family status, tribunals and the courts have held that the family status includes the 

relationship between adoptive parents and children and that adverse distinctions drawn between 

adopted and biological children are discriminatory on the basis of family status under the CHRA. 

This decision will affect the ability of parents to transmit their Indian status to children they have 

adopted by custom. 
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This decision is available online at: http://canlii.ca/t/g2kn0 

Daniel D’Ambrosio is a Pro Bono intern at DLA Piper. 

 

 

OTHER HUMAN RIGHTS DEVELOPMENTS 

UN strengthens key human rights reporting system 

International human rights reporting received a significant boost after the UN General Assembly 

on 9 April approved steps to strengthen the system for reviewing how member states comply with 

their human rights treaty obligations. 

The General Assembly resolution (A/68/L.37) aims to streamline and harmonise the work of ten 

Geneva-based committees, known as Treaty Bodies. 

These committees, composed of independent experts, review how countries actually implement 

the international conventions they have ratified, for example the Convention against Torture 

(CAT) and the Convention on the Rights of the Child (CRC).  

“The Treaty Bodies are at the heart of the international human rights protection system. Their 

work often sounds early warnings about human rights problems in particular states. They also 

offer real guidance for improvement in all countries and a substantive basis for the work of other 

human rights experts,” said UN High Commissioner for Human Rights Navi Pillay. 

“But new conventions and the growing number of ratifications, while very welcome, have 

stretched the system to breaking point. That’s why I called in 2009 for reflection on ways to 

strengthen the system. The steps now approved can provide a real way forward to make the 

treaty body system even more effective,” she said. 

When a state ratifies a convention, it agrees to submit a report for review to the relevant 

committee every four to five years. Committee members, who are also briefed by civil society 

groups, request information from the state delegation during meetings in Geneva. The committee 

then issues its findings, highlighting areas of concern and making concrete recommendations for 

action. 

However, the doubling in size of the treaty body system over the past decade, without matching 

resources, has led to a growing backlog of reports and lengthy gaps between reviews, with some 

states’ records yet to be assessed at all. 

To address this, the resolution provides for an additional 20 weeks meeting time per year. Other 

planned measures to promote the sustainable and effective functioning of the Treaty Bodies 

include increased technical assistance from the UN Human Rights Office (OHCHR) to support 

states in meeting their treaty obligations; and more videoconferencing to facilitate wider 

participation by delegates from states parties, as was the case when the CRC reviewed the 

Pacific island nation of Tuvalu. 

Funding for the changes and extra resources will come from savings made by streamlining the 

original Treaty Body system which was set up by the UN in 1970. This includes limits on the 

length of documents produced by the Treaty Bodies and also on the documentation submitted by 

States. 

http://canlii.ca/t/g2kn0
http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx
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Interpretation and translation will be reduced from the current six official languages to a maximum 

of three, with a fourth provided on an exceptional basis when required. There will also be 

simplified procedures offered to States to submit reports. 

“The human rights treaty body system has been facing unprecedented challenges in fulfilling its 

central goal, namely to protect the human rights of all without discrimination,” said Claudio 

Grossman, CAT and Chair of the Treaty Bodies’ Chairpersons. “These changes matter, but 

success will be measured by the system’s ability to offer more protection to individuals on the 

ground than is currently the case.” 

The General Assembly resolution also reaffirms the independence of the committee members, 

who are unpaid experts nominated by states and elected onto the committees. It stresses the 

importance of committees having a balance in terms of the countries the experts are drawn from, 

professional background, and gender representation. 

The resolution also condemns intimidation and reprisals against individuals or groups for their 

contribution to the work of the Treaty Bodies. Given the important role played by civil society in 

the process, committee members have repeatedly spoken out against reprisals targeting human 

rights defenders who provide information to them. 

Source: Office of the High Commissioner for Human Rights 

Key outcomes from the 25th session of the UN Human Rights Council 

The 25th session of the UN Human Rights Council has concluded with the adoption of significant 

resolutions in relation to human rights defenders, peaceful protest, and accountability for gross 

human rights violations in North Korea, Sri Lanka and Syria. 

Delivering a statement on behalf of a coalition of over 20 NGOs from around the world at the 

conclusion of the session, ISHR's Director of Human Rights Council Advocacy, Michael Ineichen, 

said, “We welcome the Council’s contribution to advancing accountability for international crimes, 

as evidenced by the resolutions adopted on the Democratic Republic of Korea and Sri Lanka. We 

also welcome the renewal of several important special procedure mandates, including those of 

Special Rapporteur on Human Rights Defenders and Special Rapporteur on Freedom of 

Expression.” 

The session also concluded with the adoption of an important resolution on the promotion and 

protection of human rights in the context of peaceful protests. The resolutions on human rights 

defenders and peaceful protest were both adopted despite efforts by a group of States, including 

China, Russia and South Africa, to weaken the texts. 

“Protests play a critical role in contributing to progress on human rights, promoting democracy 

and civic participation, and challenging repression and censorship. While the Council still falls 

short of responding adequately to human rights violations committed in the context of protests, 

particularly the abusive use of force by police, we welcome the adoption of a thematic resolution, 

and the joint statements – albeit modest – on Egypt and the Ukraine in this regard,” Mr Ineichen 

said. 

The joint statement on Egypt, delivered by 27 States, came after a coalition of NGOs wrote an 

open letter calling on the Council to address the severe and worsening crackdown on peaceful 

political activists, human rights defenders and independent journalists in the country. 

Throughout the session there was a significant focus on the role of civil society and human rights 

defenders, with positive initiatives including a dedicated Panel discussion moderated by ISHR 

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14490&LangID=E
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Board member Hina Jilani, and a joint statement on the obligations of the Council and States to 

end reprisals, led and delivered by Botswana. 

While welcoming these developments, ISHR's Michael Ineichen said, “We deplore the continued 

occurrence of intimidation and reprisals against defenders in connection with their human rights 

advocacy work, both at national and international levels. The Council has already been made 

aware of several defenders who, during this session alone, were detained, ill-treated, watched 

and censored, one even losing her life, for their work in monitoring and exposing human rights 

violations. We therefore reaffirm the legal and moral obligation placed on the Council, its 

President, and member States to end reprisals, including by speaking out swiftly and publicly.” 

Closing the session, Mr Ineichen said “This Council will ultimately be judged by its impact on the 

promotion and protection of human rights on the ground. This paramount objective alone should 

define the positions of members in the Council, not short-term politics or allegiance to regional 

blocs. In this regard, we strongly emphasise the critical role of human rights defenders both in the 

development of resolutions at the Council and the implementation of these standards on the 

ground.” 

Source: International Service for Human Rights 

Football tackles homophobia ahead of Bingham Cup 

The AFL, NRL, Football Federation Australia, Cricket Australia and Australia Rugby Union, have 

committed to eliminating homophobia in sport as part of a new Anti-Homophobia and Inclusion 

Framework. The Human Rights Law Centre contributed to the development of the Framework as 

part of the No to Homophobia campaign. 

The sporting bodies will implement the Framework by the end of August 2014, ahead of the 

arrival in Australia of thousands of international gay rugby players and fans for the 2014 Bingham 

Cup. 

“Codes of conduct are vital in complementing law to drive cultural change within organisations, to 

tackle homophobia and to provide a more inclusive sporting environment,” said Human Rights 

Commissioner Tim Wilson. 

“The Framework provides a practical guide to eradicating homophobia, discrimination, 

harassment and bullying on the basis of sexuality,” said Mr Wilson. 

“It’s really great that the pioneering work of the AFL in this area has been taken to a new level 

with this multi-sport commitment. Sport is a fantastic medium to communicate an important 

message to the wider community. It’s particularly welcome to see the commitment to further work 

on transgender and intersex issues,” added Anna Brown of the Human Rights Law Centre. 

The Australian Human Rights Commission helped Bingham Cup Sydney develop the anti-

homophobia framework, in partnership with the Australian Sports Commission, the Gay and 

Lesbian Rights Lobby and the Human Rights Law Centre. 

Supporters include the Minister for Sport, Peter Dutton past and present players including Nick 

Farr-Jones, Ed Jenkins, and Greg Inglis. 

A 30-second community service advertisement (CSA) developed by Play By The Rules and 

featuring Mitchell Johnson (Cricket), Harry Kewell (Football) and Alessandro Del Piero (Football) 

will be aired nationally as part of the anti-homophobia campaign. Play By The Rules is co-chaired 

by Disability Discrimination Commissioner, Graeme Innes. 

http://www.ishr.ch/news/key-outcomes-25th-session-un-human-rights-council
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The president of Bingham Cup Sydney 2014, Andrew Purchas, said many gay, lesbian and 

bisexual people stay in the closet, or drop out of sport altogether, because of homophobic 

attitudes and discrimination in sport. 

“We have very few gay professional sportspeople who have felt safe to be open about their 

sexuality while competing and ultimately be role models to others. With these initiatives, we hope 

to see significant changes to sporting culture. 

“Discrimination in sport is something we see globally. 

“In fact, sport is one of the last places in western societies where gay, lesbian and bisexual 

people still struggle to be accepted. We challenge sporting organisations around the world to 

adopt similar policies and make sport welcoming and safe for everyone.”  

David Pocock is an ambassador for the Bingham Cup Sydney 2014 and a rugby player for the 

Australian Wallabies. 

“I hate the idea of people missing out on sport because of the fear of being discriminated against. 

If you look through the history of sports, I think sports are at their very best when they are 

challenging society to be more inclusive. That’s when we really see the value of sport, when we 

see people regardless of their race, sexual orientation or anything else. 

“I can’t say that I have ever played with someone who is gay and for me that is pretty sad, 

because statistically I have. 

“What that means is that people on my teams haven’t felt safe, being who they really are. I think it 

is so important that we are not telling people that they have to come out and express their true 

sexuality, but we have to do more to make it a welcoming environment so that people feel safe to 

come out, and it’s not a big deal and when an athlete comes out as gay it’s not a huge headline.” 

Source: Australian Human Rights Commission and Human Rights Law Centre  

Asia Pacific NHRIs support global initiative on business and human rights 

A regional consultation on business and human rights will be held in April to seek input from 

national human rights institutions (NHRIs), civil society organisations, government and the 

business community on the development of effective national action plans. The Human Rights 

Law Centre is producing a briefing paper on an Australian National Action Plan on Business and 

Human Rights to be released later in the month. 

The Danish Institute for Human Rights (DIHR) and the International Corporate Accountability 

Roundtable (ICAR) will lead the Dialogue on National Implementation of Business and Human 

Rights Frameworks, which will bring together participants from across the Asia Pacific region. 

To be held from 11-12 April 2014 at Jindal Global University in Delhi, the Dialogue will discuss 

best practices and major challenges in addressing key business and human rights issues in the 

region. 

Feedback and ideas from the consultation will be used to develop a comprehensive toolkit to 

support the national development and evaluation of State-level measures to implement the UN 

Guiding Principles on Business and Human Rights. 

Regional consultations have previously been held in Europe (October 2013), Africa (November 

2013) and Latin America (March 2014). A global consultation was held at the UN Forum on 

Business and Human Rights in December 2013. 

It is expected that the toolkit and the report of the consultations will be published in June 2014. 

https://www.humanrights.gov.au/news/stories/football-tackles-homophobia-ahead-bingham-cup
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Business and human rights has been a shared focus of NHRIs since 2010, when the Edinburgh 

Declaration was adopted at the 10th International Conference of the International Coordinating 

Committee of National Human Rights Institutions (ICC). 

Under the Edinburgh Declaration, NHRIs have agreed to make greater efforts to curb corporate 

abuse of human rights and to bolster support for victims of rights violations. 

It also recommends greater national and international monitoring of corporate compliance with 

human rights law; providing advice to business, government and affected communities; and 

undertaking research, education and promotion activities. 

To support NHRIs in this work, the ICC and the DIHR recently published the Business and 

Human Rights Guidebook for National Human Rights Institutions. 

The Guidebook provides practical advice and resources for NHRIs, including examples of how 

they can use their Paris Principles-mandate to engage on business and human rights issues. 

In 2008, the Asia Pacific Forum’s Advisory Council of Jurists considered the issue of Human 

Rights, Corporate Accountability and Government Responsibility. 

The final report provided practical recommendations for NHRIs to use their core functions of 

monitoring, education, advocacy and complaint handling to promote corporate respect for human 

rights. 

Source: Asia Pacific Forum 

 

 

 NOTICE BOARD 

Communities in Control Conference 2014 

Monday 26 and Tuesday 27 May 2014, Melbourne  

This conference will reflect on 50 years since Donald Horne’s seminal book, The Lucky Country. 

The aim of the conference is to bring the spotlight back on what we’ve gained and lost as a 

society, and how we can organise ourselves to get from where we are to where we need to be.  

Speakers include Professor Jon Altman (Centre for Aboriginal Economic Policy Research, ANU) 

on the Indigenous land titling 'revolution' and community-based development, The Hon Julia 

Gillard giving the Joan Kirner Social Justice Oration 2014, and The Hon Michael Kirby AC, CMG, 

on how to distribute leadership to the grass roots. 

For more details see here. 

Asia Pacific Out Games 

14 May, Darwin 

Places are still available for the Human Rights Forum "Power Through Action", a gathering of 

LGBTI activists from the Asia-Pacific region taking place in Darwin on 14-16 May in conjunction 

with the OutGames. For more information see: http://3apog.com.au/human-rights/hrf  

http://www.asiapacificforum.net/news/asia-pacific-nhris-support-global-initiative-on-business-and-human-rights?utm_medium=email&utm_campaign=APF+Bulletin+March+2014+-+HTML&utm_content=APF+Bulletin+March+2014+-+HTML+CID_70006fb80f9d027e7745b17a5ad78a2a&utm_source=Email%20marketing%20software&utm_term=APF%20members%20support%20global%20initiative%20on%20business%20and%20human%20rights
http://www.ourcommunity.com.au/files/CIC-2014.pdf
http://3apog.com.au/human-rights/hrf
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Rant against racism 

Racism. It Stops with Me and the Anti-Hate campaigns have joined forces to promote the good 

stuff people do to show they don't accept racism in the community.  

Tell them how you stood up to racist behaviour using wit, humour, anger or just by quietly making 

your point and you will be in the draw to win a prize.  

Remember, every time we ignore a hateful comment we are supporting it. We are allowing the 

minority to speak on our behalf, hurting our friends and dividing our community.  

So enter now and share your story! 

 

JOBS 

ESCR-Net 

The International Network for Economic, Social and Cultural Rights is seeking a Senior Legal 

Officer. The position will involve developing sound legal arguments and effective advocacy 

strategies on a range of human rights issues, facilitating capacity building and technical support 

of members to utilize international and regional human rights mechanisms, and undertaking or 

coordinating research and related writing and editing to support legal resource development. 

More details here: http://www.escr-net.org/about-escr-net/job-opportunities  

Sri Lanka Campaign for Peace & Justice 

The Sri Lanka Campaign for Peace and Justice seeks an exceptional candidate to fill the role of 

Deputy Director (finance and administration) for two days a week, to help a small but highly 

effective human rights organisation expand and achieve financial sustainability. The role is based 

in London. Main responsibilities include: working with the Campaign director to deliver a 

successful campaign, with a particular emphasis on administration and fundraising; helping to 

build volunteer morale and motivation; and fundraising activities to secure the Campaign’s future. 

See here for further information. 

Justice Connect Homeless Law 

Justice Connect is currently seeking a Lawyer to play a key role in delivering a range of high 

quality legal services for its Homeless Law program 

 

HRLC MEDIA COVERAGE 

The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

 Rachel Ball, Who’s afraid of anti-discrimination laws? The Drum‚ 11 April 2014 

 Lisa Cox and Sarah Whyte, UN investigators denied access to Nauru detention centre, 

Sydney Morning Herald‚ 9 April 2014 

 Heath Aston, Liberals break ranks against George Brandis race hate law, Sydney 

Morning Herald‚ 9 April 2014 

http://www.rantagainstracism.com.au/
http://www.escr-net.org/about-escr-net/job-opportunities
http://blog.srilankacampaign.org/2014/04/job-posting-deputy-director.html
http://www.justiceconnect.org.au/job-opportunity-lawyer-homeless-law
http://www.abc.net.au/news/2014-04-11/ball-whos-afraid-of-anti-discrimination-laws/5381798
http://www.smh.com.au/federal-politics/political-news/un-investigators-denied-access-to-nauru-detention-centre-20140409-zqspk.html
http://www.smh.com.au/federal-politics/political-news/liberals-break-ranks-against-george-brandis-race-hate-law-20140409-zqsrt.html


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 36 

 

 

 

 

 

 

 

 

 

 

 

 Benjamin Riley, Victorian AG urged to look at state impact of Norrie decision, Star 

Observer‚ 8 April 2014 

 Michelle Bennett, Rachel Ball from the HRLC joins Spoke, Triple R‚ 8 April 2014 

 Paul Bibby, Norrie’s win: The law catches up with social reality, Sydney Morning Herald‚ 

5 April 2014 

 Paul Van Lieshout Hunt, New gender identified, RTR FM Perth‚ 3 April 2014 

 Neil Sands, Australia’s top court recognises ‘neutral’ third gender, Irish Examiner‚ 3 April 

2014 

 Cec Busby, Community responds to Norrie ruling, Gay New Network‚ 3 April 2014 

 Australian top court recognizes ‘non-specific’ third gender, RT‚ 3 April 2014 

 Australia recognises ‘neutral’ third gender, Rappler‚ 3 April 2014 

 High Court recognises third category of gender, SBS News‚ 2 April 2014 

 No man’s land – a win for gender neutrality in the High Court, The Wire‚ 2 April 2014 

 Paul Bibby and Dan Harrison, Neither man nor woman: Norrie wins gender appeal, 

Sydney Morning Herald‚ 2 April 2014 

 Andrew Drummond and Rebekah Ison, Court gender ruling has reach: lawyer, The 

Australian‚ 2 April 2014 

 Lydia Smith, Who is Norrie? Australia High Court recognises third ‘gender neutral’ sex 

category, International Business Times‚ 2 April 2014 

 Alana Schetzer, Fitzroy Legal Service to fight ‘move-on’ powers, Melbourne Times‚ 1 

April 2014 

 Oliver Laughland, Legal aid denied to asylum seekers who arrive through unauthorised 

channels, The Guardian Australia‚ 31 March 2014 

 Mary Gearin, UN inquiry into Sri Lankan civil war crimes, ABC Radio AM‚ 28 March 

2014 

 Lisa Cox, Australia opposes UN resolution to conduct war crimes inquiry in Sri Lanka, 

Sydney Morning Herald‚ 28 March 2014 

 ABC/AFP, United Nations launches Sri Lanka war crimes inquiry; Australia declines to 

support resolution, Australia Network News‚ 28 March 2014 

 Heath Aston, Sydney Swans star Adam Goodes hits out at changes to race-hate laws, 

Sydney Morning Herald‚ 27 March 2014 

 Hate speech and racial vilification debate, ABC News‚ 26 March 2014 

 Samantha Donovan, Vic Ombudsman says prisoners and guards at risk in overcrowded 

jails, ABC News‚ 26 March 2014 

 Cec Busby, Brandis’ proposed laws will lead to vilification say Human Rights Law 

Centre, Gay News Network‚ 26 March 2014 

 AAP, Concern over race-hate speech exemptions, The Australian‚ 25 March 2014 

 AAP, Concern over race-hate speech exemptions, Sydney Morning Herald‚ 25 March 

2014 

 Emily Howie, Australia’s silence on Sri Lanka is deafening, The Drum‚ 25 March 2014 

http://www.starobserver.com.au/news/local-news/victoria-news/victorian-ag-urged-to-look-at-state-impact-of-norrie-decision/121364
http://www.rrr.org.au/whats-going-on/news/rachel-ball-from-the-hrlc-joins-spoke/
http://www.smh.com.au/nsw/norries-win-the-law-catches-up-with-social-reality-20140404-364hy.html
http://rtrfm.com.au/story/new-gender-identified/
http://www.irishexaminer.com/world/australias-top-court-recognises-neutral-third-gender-264158.html
http://gaynewsnetwork.com.au/news/community-responds-to-norrie-ruling-13479.html
http://rt.com/news/australia-gender-court-specific-897/
http://www.rappler.com/world/regions/asia-pacific/54495-australia-recognizes-neutral-third-gender
http://www.sbs.com.au/news/article/2014/04/02/high-court-recognises-third-category-gender
http://www.thewire.org.au/storyDetail.aspx?ID=11399
http://www.smh.com.au/nsw/neither-man-nor-woman-norrie-wins-gender-appeal-20140402-35xgt.html
http://www.theaustralian.com.au/news/latest-news/high-court-backs-gender-neutral-bid/story-fn3dxiwe-1226872180258
http://www.ibtimes.co.uk/australia-high-court-recognises-third-gender-neutral-sex-category-1443047
http://www.ibtimes.co.uk/australia-high-court-recognises-third-gender-neutral-sex-category-1443047
http://www.theweeklyreviewmelbournetimes.com.au/story/1799318/fitzroy-legal-service-to-fight-move-on-powers/
http://www.theguardian.com/world/2014/mar/31/legal-aid-denied-asylum-seekers-arrive-boat
http://www.theguardian.com/world/2014/mar/31/legal-aid-denied-asylum-seekers-arrive-boat
http://www.abc.net.au/am/content/2014/s3973223.htm
http://www.smh.com.au/federal-politics/political-news/australia-opposes-un-resolution-to-conduct-war-crimes-inquiry-in-sri-lanka-20140328-35moj.html
http://www.abc.net.au/news/2014-03-28/an-un-sri-lanka-probe/5350786
http://www.abc.net.au/news/2014-03-28/an-un-sri-lanka-probe/5350786
http://www.smh.com.au/federal-politics/political-news/sydney-swans-star-adam-goodes-hits-out-at-changes-to-racehate-laws-20140326-35ixt.html
http://www.abc.net.au/news/2014-03-26/hate-speech-and-racial-vilification-debate/5345874
http://www.abc.net.au/news/2014-03-26/vic-ombudsman-says-prisoners-and-guards-at-risk-in/5346678?section=vic
http://www.abc.net.au/news/2014-03-26/vic-ombudsman-says-prisoners-and-guards-at-risk-in/5346678?section=vic
http://gaynewsnetwork.com.au/news/national/brandis-proposed-laws-will-lead-to-vilification-say-human-rights-law-centre-13390.html
http://gaynewsnetwork.com.au/news/national/brandis-proposed-laws-will-lead-to-vilification-say-human-rights-law-centre-13390.html
http://www.theaustralian.com.au/news/latest-news/govt-releases-draft-changes-to-racial-law/story-fn3dxiwe-1226864201342
http://news.smh.com.au/breaking-news-national/concern-over-racehate-speech-exemptions-20140325-35fc5.html
http://www.abc.net.au/news/2014-03-25/howie-australias-silence-on-sri-lanka-is-deafening/5342796
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 Heath Aston and Michael Gordon, Scott Morrison defends move by PNG to call halt to 

Manus Island detention centre inquiry, Sydney Morning Herald‚ 24 March 2014 

 Waleed Aly, One Manus inquiry ends, another begins, RN Drive‚ 24 March 2014 

 Alison Carabine, Legal stand-off over Manus Island, RN Breakfast‚ 24 March 2014 

 Lexi Metherell, Asylum seeker children describe Christmas Island detention centre as 

‘hell’, Human Rights Commission says, Seven News‚ 24 March 2014 

 Tom Allard, Julie Bishop stalls on UN call for Sri Lanka war crime inquiry, The Age‚ 21 

March 2014 

 Christian Kerr, The recovery of liberty, The Australian‚ 20 March 2014 

 Oliver Laughland and Helen Davidson, Manus Island human rights inquiry to be assisted 

by Amnesty International, The Guardian‚ 20 March 2014 

 Christian Kerr and David Crowe, Tony Abbott stands up to colleagues, critics on free 

speech, The Australian‚ 19 March 2014 

 Sarah Whyte, Changes to act would allow Scott Morrison to ‘play god’, The Sydney 

Morning Herald‚ 19 March 2014 

 Cec Busby, UN Human Rights Council says turning back asylum seekers is violating 

international law, Gay News Network‚ 19 March 2014 

 

OPINION 

Who’s afraid of equality 

Appeals to freedom are essentially calls to prioritise a right to discriminate over fair and equal 

access to employment, education and services, writes Rachel Ball. 

Almost 40 years after Australia's first national anti-discrimination law was passed with bipartisan 

support, the Federal Government is backing away from the idea that equality is a human right 

worth protecting. 

Late last month the Attorney-General, George Brandis, sought to gut our racial vilification laws by 

throwing down freedom of expression as an automatic trump card, no matter what the harm done 

by racist hate-speech. Last year Brandis fought hard against amendments to anti-discrimination 

laws that would have made them fairer and more accessible for people who have suffered 

discrimination. He's also criticised the Australian Human Rights Commission for paying too much 

attention to discrimination. 

Brandis is cheered on by groups like the Institute of Public Affairs - an organisation that claims 

that non-discrimination is not a "real" human right and that takes the extreme view that the law 

should not prevent private companies from discriminating, which would mean that shopkeepers 

would be allowed to refuse to serve Aboriginal customers and bosses to sack their pregnant 

employees. 

This sidelining of the right to non-discrimination has no basis in international law. The first two 

articles of the Universal Declaration of Human Rights refer to the equality of all human beings 

and the importance of non-discrimination to human rights protection. The fact that the Declaration 

starts with these core rights is no accident. The Universal Declaration was adopted shortly after 

http://www.smh.com.au/federal-politics/political-news/scott-morrison-defends-move-by-png-to-call-halt-to-manus-island-detention-centre-inquiry-20140323-35bv3.html
http://www.smh.com.au/federal-politics/political-news/scott-morrison-defends-move-by-png-to-call-halt-to-manus-island-detention-centre-inquiry-20140323-35bv3.html
http://www.abc.net.au/radionational/programs/drive/one-manus-inquiry-ends2c-another-begins/5342092
http://www.abc.net.au/radionational/programs/breakfast/legal-stand-off-over-manus-island/5340142
http://au.news.yahoo.com/a/22141010/asylum-seeker-children-describe-christmas-island-detention-centre-as-hell-human-rights-commission-says/
http://au.news.yahoo.com/a/22141010/asylum-seeker-children-describe-christmas-island-detention-centre-as-hell-human-rights-commission-says/
http://www.theage.com.au/federal-politics/political-news/julie-bishop-stalls-on-un-call-for-sri-lanka-war-crimes-inquiry-20140320-355y9.html
http://www.theaustralian.com.au/news/features/the-recovery-of-liberty/story-e6frg6z6-1226859539474
http://www.theguardian.com/world/2014/mar/20/manus-island-human-rights-inquiry-to-be-assisted-by-amnesty-international
http://www.theguardian.com/world/2014/mar/20/manus-island-human-rights-inquiry-to-be-assisted-by-amnesty-international
http://www.theaustralian.com.au/national-affairs/tony-abbott-stands-up-to-colleagues-critics-on-free-speech/story-fn59niix-1226858617690
http://www.theaustralian.com.au/national-affairs/tony-abbott-stands-up-to-colleagues-critics-on-free-speech/story-fn59niix-1226858617690
http://www.smh.com.au/federal-politics/political-news/changes-to-act-would-allow-scott-morrison-to-play-god-20140319-350t6.html
http://gaynewsnetwork.com.au/news/world/un-human-rights-council-says-turning-back-asylum-seekers-is-violating-international-law-13313.html
http://gaynewsnetwork.com.au/news/world/un-human-rights-council-says-turning-back-asylum-seekers-is-violating-international-law-13313.html
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World War II and the need for governments to address discrimination could not have been more 

apparent. 

The most serious human rights violations - genocide, slavery, apartheid - cannot be understood 

as simple intrusions on an individual's physical integrity and property rights, which are the claims 

recognised as the exclusive basis of human rights by so-called "traditional freedoms" advocates. 

These atrocities are driven and characterised by discrimination.  

Discrimination also lies at the heart of many injustices closer to home. The over-incarceration of 

Aboriginal peoples and widespread violence against women cannot be remedied if we refuse to 

recognise and respond to anything other than one-off violations of individual freedoms. 

Anti-discrimination laws are sometimes denounced as "social engineering". Senator Flo Bjelke-

Petersen said it when the Sex Discrimination Act was passed back in 1982; George Brandis said 

it when improvements to that Act were recommended by a parliamentary committee in 2008. 

They fail to see that that ship has sailed. Society is already engineered. Women earn less than 

men, people with disability are disrespected and disbelieved in criminal proceedings, and job 

applicants with foreign-sounding names are less likely to get interviews than equally qualified 

Smiths and McKenzies. If the goal is to rid society of the distorting effects of social engineering, 

then addressing discrimination is not a hindrance, it's essential.    

In attempting to diminish discrimination protections, equality is cast as a threat to a more 

important right: freedom. Perhaps this debate would be clearer if they were more upfront about 

whose freedom they are talking about. Absolute protection of free speech, free markets and free 

association will often result in intrusions on other people's freedoms. In this context, appeals to 

freedom are essentially calls to prioritise a right to discriminate over fair and equal access to 

employment, education and services. Such calls may seem completely reasonable if you already 

have all the employment, education and services you need, but we should take with a grain of 

salt the views of people who stand atop a mountain of privilege and declare that privilege is 

irrelevant. 

The battle to weaken laws and institutions that protect against discrimination is part of a broader 

attempt to redefine human rights as only those rights that involve the individual defending 

themselves against state power. That's all very well if the most serious assaults on your freedom 

are government attempts to regulate cigarette packaging. If the barriers to defining and realising 

your potential have more to do with homelessness, violence, poverty, or unfair discrimination, 

your freedom may require a bit more government.  

Recognition of the importance of non-discrimination is one of the great contributions of the 

modern international human rights framework. Unlike some of the legal, political and 

philosophical traditions that preceded it, you don't have to be white, a man or a landowner to 

claim human rights protections. 

Strip equality from human rights and we're left with a world where all humans are free, but some 

humans are more free than others.   

Rachel Ball is director of advocacy and campaigns at the Human Rights Law Centre. Follow her 

on Twitter @RachelHRLC. View her full profile here. 

 

https://twitter.com/RachelHRLC
http://www.abc.net.au/news/thedrum/rachel-ball/29550
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The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 

protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 

attainment of equality through a strategic combination of research, advocacy, litigation and 

education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at http://www.facebook.com/HumanRightsLawResourceCentre.  

http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda
http://twitter.com/rightsagenda
http://www.facebook.com/HumanRightsLawResourceCentre

