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OPINION 

Hugh de Kretser outlines five simple steps 

our new Prime Minister can take to improve 

human rights in Australia  

Cooperating with a UN investigator should 

not carry the risk of jail, writes Daniel Webb. 
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Urgent request to the United Nations to 

investigate human rights violations against 

young people in the Northern Territory’s 

youth prisons. 
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UNITED NATIONS 

Australia needs to lift its game to strengthen its bid for a seat on the UN’s 

Human Rights Council 

23 September 2015 

Australia should “lift its game” on human rights at home and abroad to strengthen its bid for a 

seat on the United Nations Human Rights Council, Human Rights Watch and the Human Rights 

Law Centre said in a report released on the 23rd of September. The government has announced 

its candidacy for the Human Rights Council for the 2018-2020 term. 

The 36-page report, “Australia at the Human Rights Council: Ready for a Leadership Role?” 

examines Australia’s readiness to operate effectively as a Human Rights Council member if 

elected. The government should demonstrate more leadership on global human rights issues, 

respond more constructively to concerns about its own human rights performance, and engage 

more closely with nongovernmental organizations, the two groups said. 

“For Australia to be seen as a human rights leader on the world’s premiere human rights body, it 

should improve its rights record at home and its promotion of rights abroad,” said Elaine Pearson, 

Australia director at Human Rights Watch. “Global leadership on human rights means Australia 

can’t sit back and let other countries do the heavy lifting on countries in crisis.” 

New Prime Minister Malcolm Turnbull should seize this opportunity to fix Australia’s approach to 

human rights at the UN, which until now has been uneven and at times inconsistent, the groups 

said. Last year, Australia used its seat on the UN Security Council to successfully leverage strong 

action on Syria and North Korea. But although it actively supported some of the Human Rights 

Council’s work at the Security Council, Australia has not shown similar decisive leadership on 

human rights issues at the Human Rights Council itself. Australia’s observer status as a non-

member of the council may contribute to the limited role it has played, but other observer 

countries have played a more active role in responding to countries in crisis, the organizations 

said. 

“Australia has adopted an inconsistent and at times even unprincipled approach to human rights 

abuses in neighbouring countries for its own domestic political advantage,” said Emily Howie, 

director of advocacy and research at the Human Rights Law Centre. “The obvious example is the 

way it has turned a blind-eye to human rights abuses in Sri Lanka in order to obtain cooperation 

from Sri Lankan authorities to prevent people in need of protection from reaching Australia by 

boat.” 

In March 2014, Australia opposed a significant resolution at the Human Rights Council to 

establish an inquiry into allegations of some of the most serious human rights abuses in the Asia-

Pacific region in recent years, including the deaths of up to 40,000 civilians in the final months of 

Sri Lanka’s civil war. Australia has also glossed over grave human rights violations in Burma and 

Cambodia, undercutting the work of the council’s independent experts. 

Australia’s distinguishing advantage is its potential to act as a bridge-builder to Asia-Pacific 

nations, the organizations said. Its candidacy provides an opportunity to influence regional 

players to promote respect for human rights and legal standards at the council. However, 

Australia’s record on refugee protection in the region has been to denigrate international 

standards, rather than uphold them. 

http://www.hrw.org/node/280551
https://www.hrw.org/about/people/elaine-pearson
http://hrlc.org.au/staff/emily-howie/
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“Australia sets a bad example in the Asia-Pacific by exporting cruel refugee policies that violate 

rights,” Pearson said. “Australia will not be a forceful defender of human rights if its own house is 

not in order.” 

Council members are expected to “fully cooperate with the council,” but Australia has at times 

shown disregard for the UN system. For instance, in March 2015 in response to a UN expert’s 

report that Australia’s asylum seeker policies violated human rights law, former Prime Minister 

Tony Abbott said that “Australians were sick of being lectured to by the UN.” As a possible future 

member of the council, the Australian government should show greater respect and support for 

UN human rights mechanisms, including when they raise Australia’s human rights problems. 

One area in which Australia has demonstrated leadership at the council is in the annual 

resolution on national human rights institutions. However that initiative was undermined by the 

government’s attacks on the independence and integrity of the president of the Australian Human 

Rights Commission in 2015. 

The Human Rights Council is the UN’s preeminent human rights body, responsible for tackling 

the most serious human rights crises and for strengthening promotion and protection of human 

rights around the globe. A total of 47 countries sit on the council, selected from five regional 

groups. Australia, Spain, and France will all campaign for a spot on the council for the Western 

European and Others group, but only two spots are open for the 2018-2020 term for members of 

that group. 

“There are glaring inconsistencies between what Australia says in Geneva and the contempt 

shown for the UN by some politicians,” Howie said. “To show that it’s ready take a seat on the 

council, the Australian government needs to immediately lift its game and act to strengthen the 

UN’s human rights work.” 

“Australia at the Human Rights Council: Ready for a Leadership Role?” is available at: 

http://www.hrw.org/node/280551 

UN official visit to Australia cancelled due to risk of reprisals on asylum 

seeker issues 

26 September 2015 

The UN Special Rapporteur on the human rights of migrants, Francois Crepeau, announced he 

was postponing his imminent official visit to Australia due to the lack of cooperation from the 

Australian Government including on the risk of reprisals against those who spoke to him. 

“The cancellation highlights the secrecy and threats to whistleblowers inherent in Australia’s 

harmful asylum seeker detention regime. It’s extraordinary that the Australian Government 

couldn’t assure the UN expert that people he spoke to wouldn’t be exposed to prosecution under 

the Border Force Act,” said Hugh de Kretser, Executive Director of the Human Rights Law 

Centre. 

The Human Rights Law Centre and other civil society groups were due to meet the Special 

Rapporteur in Melbourne. 

“This is extremely damaging for Australia’s reputation – particularly when our human rights record 

will be reviewed at the UN in November and we’re seeking election to the UN Human Rights 

Council in 2018. It’s extremely damaging to our ability to advance our national interest on the 

world stage,” said Mr de Kretser. 

http://www.hrw.org/node/280551
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“Not only did Australia fail to provide the standard assurances on reprisals, it refused to facilitate 

access to offshore detention centres that it funds and effectively controls,” said Mr de Kretser. 

“This is a huge missed opportunity for the new Prime Minister establish a more constructive 

relationship with the UN. We urge the Australian Government to urgently provide the necessary 

assurances to the Special Rapporteur to enable the official visit to take place at a future date.” 

A link to the Special Rapporteur’s media release is here: 

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16503&LangID=E  

For more information about Australia’s upcoming Universal Periodic Review appearance in 

November please visit http://hrlc.org.au/upr/. 

Opinion: Cooperating with a UN investigator should not carry the risk of 

jail 

Our new PM must arrest Australia's undemocratic slide - Immediately agreeing not to imprison 

people for talking to the UN would be a good start, writes the HRLC's Daniel Webb.  

29 September 2015 

People should be free to meet with United Nations investigators without fear of being sent to 

prison. 

That ought to be an uncontroversial statement in an established democracy like ours, but our 

government’s refusal to agree with it forced an expert UN team to cancel their scheduled visit to 

Australia. 

The UN Special Rapporteur on the rights of migrants, Mr Francois Crepeau, was supposed to 

arrive in Melbourne and spend two weeks travelling the country meeting with NGO’s, academics, 

migrants, refugees, asylum seekers and, of course, government representatives. Special 

Rapporteur visits are an important feedback and accountability mechanism within the 

international legal system – a system Australia benefits from and often relies on to protect its own 

national interest. 

As part of its ordinary preparations the UN team asked the Australian government to make a 

simple but important promise – that it would not punish people for providing them with 

information. Although this is a standard request it assumed a heightened importance for the UN’s 

Australia trip because the recently introduced Border Force Act exposes staff and service 

providers to two years jail if they disclose certain information about immigration detention centres. 

The UN pursued the matter over seven months but the government refused to provide the 

assurance sought. The visit had to be cancelled – UN investigators can’t do their job if the people 

they meet with might be sent to prison. 

There’s no doubt the cancellation is internationally embarrassing for Australia. We now join 

Gambia and Bahrain as States to have recent UN visits aborted due to a lack of government 

cooperation. 

But even more concerning is what the government’s actions confirm about the suffocating culture 

of secrecy surrounding our treatment of some of the world’s most vulnerable people. 

No one independent can get inside Australia’s offshore detention centres.  No journalist has ever 

been allowed to visit the Nauru facility and the recent increase in visa application fees for foreign 

journalists from $200 to a non-refundable $8000 makes it unlikely that will change any time soon. 

Manus is similarly hidden from view. 

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16503&LangID=E
http://hrlc.org.au/upr/
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There’s also the ridiculous refusal of successive immigration ministers to talk about anything that 

happens “on-water”, as if our democracy somehow dissolves and basic principles of transparency 

and accountability only apply on land. 

This formidable information iron curtain has also been reinforced by the government’s swift and 

consistent retaliation against those individuals and institutions who have spoken out. 

When the Australian Human Rights Commission did its job and investigated the harm being 

caused by the mandatory and indefinite detention of children the government slashed its funding 

and personally attacked its President. 

When the UN found that Australia’s offshore detention policy systematically violated the 

Convention against torture and other forms of ill-treatment our then Prime Minister Tony Abbott 

angrily declared Australia was “sick of being lectured to by the United Nations.” 

When Save the Children workers exposed abuse and violence being perpetrated against children 

in our care on Nauru, then Immigration Minister Scott Morrison removed them from the island and 

referred them to the Australian Federal Police. He aired accusations that they fabricated abuse 

claims and coached asylum seekers to self-harm. The government’s own Moss review 

subsequently found that the claims of abuse against children were credible but Morrison’s attack 

on the whistleblowers was not. Nevertheless, no apology was forthcoming from Morrison and 93 

children remain in detention on Nauru. 

The pattern is clear – instead of heeding important human rights messages the government 

attacks and obstructs the messengers. 

Make no mistake about the purpose of all this secrecy. It’s not about stopping boats, it’s about 

stopping scrutiny. Ultimately a government confident its actions are decent, humane and lawful 

does not go to such extraordinary lengths to hide those actions from public view. 

The insidious culture of secrecy surrounding our treatment of people seeking protection cannot 

be allowed to continue. It is damaging our democracy, our international standing and people in a 

way that is unsustainable. It poses a far greater and more insidious threat than the desperate 

men, women and children arriving on our shores seeking safety. 

Our new PM must arrest this undemocratic slide. Immediately agreeing not to imprison people for 

talking to the UN would be a good start. 

Daniel Webb is Director of Legal Advocacy at the Human Rights Law Centre. You can follow him 

on twitter @DanielHRLC. 

 

WOMEN’S RIGHTS 

Victorian Government to support creation of safe access zones for 

abortion clinics  

1 September 2015  

The Human Rights Law Centre welcomes the news that the Victorian Government will back the 

creation of safe access zones to ensure women can safely and privately access health services 

without being harassed or intimidated. 

The HRLC’s Director of Advocacy and Research, Emily Howie, said safe access zones are about 

respecting the privacy and dignity of women accessing terminations. 

https://twitter.com/danielhrlc


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 6 

 

 

 

 

 

 

 

 

 

 

 

“This is a very positive development. For too long women have been subjected to abuse and 

intimidation when exercising their right to access legal health services,” said Ms Howie. 

The announcement follows last month’s failed attempt in the Supreme Court to compel the City of 

Melbourne to take adequate steps to ensure women could safely access a fertility clinic in East 

Melbourne. (See detailed case note below.) 

Ms Howie said safe access zones are a sensible and practical solution that can strike a healthy 

balance between the right to freedom of expression and the rights privacy, security and 

healthcare. 

“No one is suggesting that people should be prevented from expressing their opinions, we’re just 

asking that they do so in a way that respects women’s rights to privacy, security and access to 

healthcare,” said Ms Howie. 

In 2013 Tasmania introduced access zones around clinics in which terminations are conducted. 

Similar zones also exist in the United States and Canada. The ACT government has also 

released an exposure draft of a bill to create patient privacy zones that support women’s rights to 

access health services privately and free from intimidating conduct.  

In August 2015, Victorian Sex Party MP Fiona Patten introduced a bill to amend the Public Health 

and Wellbeing Act and create safe access zones in Victoria. The bill received considerable 

support from the Victorian Greens, Trades Hall, the Australian Medical Association, Women’s 

Health Victoria and many other groups. The government now proposes to introduce a bill in 

similar form, albeit with some amendments. 

“This is a great example of MPs from various political persuasions working together to find 

sensible and practical ways to stand up for women’s rights. Well done to all involved,” said Ms 

Howie. 

The Human Rights Law Centre will continue to provide assistance regarding the details of the 

proposed bill. 

 

CHARTER OF HUMAN RIGHTS 

Supporting the push for a Human Rights Act in Queensland  

11 September 2015  

The Human Rights Law Centre is proud to support the push for a Human Rights Act in 

Queensland. 

There is strong evidence that the legal recognition and protection of human rights is an important 

factor contributing to the realisation of human rights on the ground. 

With the kind support of iFormat we’ve created a website that will provide a digital focal point for 

the campaign which enjoys the backing of a range of legal and community organisations. 

It’s early days, but the momentum is growing, so sign up at www.humanrights4qld.com.au today 

to make sure you’re kept up to date on developments, events and calls to action. 

 

 

http://hrlc.org.au/judgement-in-melbourne-fertility-control-clinic-case-highlights-need-for-safe-access-zones/
http://www.iformat.com.au/
http://www.humanrights4qld.com/
http://www.humanrights4qld.com.au/
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Review recommends strengthening Victoria’s Charter of Human Rights 

17 September 2015 

Victoria’s Charter of Human Rights would be made more effective, practical and accessible by 

adopting a range of recommendations arising from a review of the Charter’s first eight years of 

operation. 

The Victorian Attorney-General, Martin Pakula, tabled in Parliament the report by Michael Brett 

Young, former CEO of the Law Institute of Victoria, who was appointed to conduct the review. 

The Human Rights Law Centre’s Executive Director, Hugh de Kretser, welcomed the report and 

urged the Government to adopt the key recommendations. 

“Victoria’s Charter of Human Rights has been a force for good in protecting Victorians’ rights. 

This report outlines sensible and practical steps that the Government should take to improve the 

Charter’s effectiveness and develop a human rights culture in Victoria. We welcome key 

recommendations to make the Charter easier and simpler to understand and to use,” said 

Mr de Kretser. 

The report recommends improvements in the way Victorians can protect their human rights in the 

courts. 

“As the review recognises, providing for rights without remedies sends mixed messages about 

the importance of human rights. Currently, the Charter can only be enforced in a complicated 

way, typically through legal action in the Supreme Court. The review recommends sensible 

changes to make it simpler and easier to protect human rights by allowing people to take action in 

the more accessible and low-cost jurisdiction of the Victorian Civil and Administrative Tribunal,” 

said Mr de Kretser. 

Mr de Kretser also welcomed the complementary recommendation to give the Victorian Equal 

Opportunity and Human Rights Commission the power to resolve human rights disputes through 

mediation which will avoid the need to go to court in many cases. 

However, Mr de Kretser said the Government needed to acknowledge the need for compensation 

for victims of human rights abuses. 

“People whose human rights have been breached should be entitled to compensation in 

appropriate cases. It’s disappointing that the review did not recommend that compensation be 

introduced as an available remedy at this stage,” said Mr de Kretser. 

The Attorney General said the review is the first step in improving the Human Rights Charter, 

ensuring its ongoing effectiveness in protecting the fundamental rights of Victorians. 

The Human Rights Law Centre is examining the 52 recommendations closely and will release a 

more detailed response in coming weeks. The HRLC’s submission made during the review 

process can be found here. 

Community and legal groups say it’s time to strengthen Victoria’s Human 

Rights Charter 

1 September 2015  

Earlier this month, a group of leading community and legal organisations urged the Victorian 

Government to change Victoria’s Human Rights Charter to ensure it is more accessible, more 

effective and simpler to use. To coincide with the report of an independent reviewer being 

http://hrlc.org.au/wp-content/uploads/2015/09/The2015ReviewoftheCharterofHumanRightsandResponsibilitiesAct2006.pdf
http://hrlc.org.au/wp-content/uploads/2015/09/The2015ReviewoftheCharterofHumanRightsandResponsibilitiesAct2006.pdf
http://hrlc.org.au/making-victorias-human-rights-charter-more-accessible-more-effective-and-simpler-to-enforce/
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provided to the Attorney-General, the group has issued a Briefing Paper that outlines seven key 

priority recommendations that have the unanimous agreement between organisations that have 

significant experience and expertise in relation to the operation of the Charter. 

“The eight-year review of the Victorian Human Rights Charter is an ideal opportunity to enhance 

the protection of human rights for all Victorians,” said Ben Schokman, the Director of Advocacy at 

the Human Rights Law Centre. “The Andrews Government has committed to uphold and 

strengthen the Victorian Charter and to make the development of a human rights culture in 

Victoria a key priority. Now is the time to turn those commitments into action.” 

The Charter’s independent reviewer, Mr Michael Brett Young, will provide his report to the 

Attorney-General with his recommendations to enhance the effectiveness of the Charter and 

improve its operation. 

“It’s clear from the submissions to the independent reviewer and the LIV’s Charter Case Audit 

that the Charter is delivering increased human rights protections to Victorians – but it can be 

made better,” said the Law Institute of Victoria’s President, Katie Miller. “There are many things – 

some small, some big, some legislative, some cultural – that can be done to make the Charter 

simpler and more accessible and to embed a human rights culture in Victoria.” 

The Briefing Paper prepared by the group recommends a number of priority reform areas, 

including the ability to take human rights claims directly to court, the inclusion of social and 

economic rights, and embedding a human rights culture in Victoria. 

The proper protection of human rights requires access to a remedy where rights have been 

infringed, says Liana Buchanan the Executive Officer of the Federation of Community Legal 

Centres. “The Andrews Government has the ideal opportunity to give the Charter some teeth. 

Victorians whose rights have been breached must be able to take meaningful action including in 

the courts to address their problems,” said Ms Buchanan. 

“The ability to take human rights claims directly to court is a necessity,” explained Professor 

Sarah Joseph, Director of the Castan Centre for Human Rights Law. “The current process where 

victims have to artificially ‘piggyback’ their human rights claim on another claim is unnecessarily 

complex. Rights risk becoming meaningless if they can’t be enforced.” 

The group has also called for clarity about what agencies or authorities are covered by the 

Charter. “There remains ongoing uncertainty about whether public authorities, such as 

community housing providers, are covered by the Charter,” explained Lucy Adams, Manager and 

Principal Lawyer at Homeless Law. “Measures should be taken to provide certainty for both 

public authorities and members of the community.” 

Emma King, CEO of the Victorian Council of Social Service, said that the Charter should also be 

expanded to cover important social and economic rights, such as the rights to housing, health 

and education. “These are the rights that Victorians have clearly indicated are the most important 

to them,” said Ms King. “Protecting and promoting these rights is an important part of creating a 

fair and just Victorian community.” 

Liberty Victoria’s Jamie Gardiner said the Charter is working well by increasing human rights 

considerations throughout the public service and by improving service delivery to the public, but 

that more could be done. “Developing a human rights culture is a long term project. A range of 

approaches, including increased education and training for the public sector and the community, 

are vital for the Victorian Government to make good on its commitment to build a stronger human 

rights culture in Victoria,” Mr Gardiner said. 
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A copy of the Briefing Paper is available here and background information about the Victorian 

Charter is provided below. 

Background 

About the Briefing Paper 

The Briefing Paper has been developed by key human rights, community and legal organisations 

with significant experience and expertise in relation to the operation of the Charter, and who 

represent the views of many marginalised and disadvantaged members of the Victorian 

community. The paper outlines recommendations that have unanimous agreement between 

these organisations and identifies seven key priority areas for reform of the Charter. 

Click here for a copy of the Briefing Paper. 

What is the Victorian Human Rights Charter? 

The Charter of Human Rights and Responsibilities Act 2006 (the “Victorian Charter”) is legislation 

in Victoria that protects and promotes human rights. The Victorian Charter establishes a number 

of different mechanisms to ensure that human rights are taken into account when developing, 

interpreting and applying Victorian laws and policies. These mechanisms include: 

 an assessment by Parliament of all new legislation to ensure compatibility with human 

rights; 

 a legal obligation for all Victorian Government departments and agencies to act 

compatibly with human rights and to give proper consideration to human rights when 

making decisions; 

 the ability of Victorian courts and tribunals to review acts and decisions of Government 

departments and agencies where they may not have respected human rights. 

The Victorian Charter has been in operation for eight years. 

Background to the Review 

In March the Attorney-General, the Hon Martin Pakula MP, issued the terms of the reference for 

the eight year review of the Charter of Human Rights and Responsibilities Act 2006 (Vic). Mr 

Michael Brett Young was appointed as an independent reviewer and is required to report to the 

Attorney-General with his recommendations on the Charter by 1 September 2015. Public 

submissions to the review were due by 4 June 2015. 

Further information, including copies of public submissions, is available 

at: https://myviews.justice.vic.gov.au/2015-review-of-the-charter-of-human-rights. 

Infographic 

The Law Institute of Victoria has prepared an infographic which provides an overview of these 

key recommendations aimed at clarifying, simplifying and making the Charter more accessible. 

 

 

 

 

http://hrlc.org.au/wp-content/uploads/2015/09/Briefing_Paper_Victorian_Charter_Key_Reform_Proposals.pdf
http://hrlc.org.au/wp-content/uploads/2015/09/Briefing_Paper_Victorian_Charter_Key_Reform_Proposals.pdf
https://myviews.justice.vic.gov.au/2015-review-of-the-charter-of-human-rights
http://www.liv.asn.au/PDF/For-Lawyers/Submissions-and-LIV-Projects/1806_LPP_HumanRights_Infographic_WEB
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CHILDREN’S RIGHTS 

Urgent UN intervention sought on the mistreatment of young people in NT 

youth justice facility 

21 September 2015 

The Human Rights Law Centre has sent an urgent request to the United Nations Special 

Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment to 

investigate the mistreatment of young people (under 18 years) in Don Dale Youth Detention 

Centre, the Northern Territory’s main youth justice facility. 

Earlier this month the Northern Territory Children’s Commissioner released a report detailing 

cruel, inhuman and degrading treatment inside the youth detention facility, in response to an 

incident where a young person, who was being held in conditions amounting to solitary 

confinement, escaped his cell after it was left open by a guard. The treatment outlined included: 

 prolonged solitary confinement; 

 the use of dogs and tear gas; and 

 restraint practices such as hooding and cuffing of young people. 

There are reports that similar punitive treatment is continuing. 

The Human Rights Law Centre’s Senior Lawyer, Ruth Barson, said that such practices are in 

clear breach of international human rights law.  

“The Northern Territory has the highest rate of youth imprisonment in the country. Over 95 

percent of the youth detention population in the Northern Territory is Indigenous. It’s deeply 

concerning that these young people are exposed to harmful practices like prolonged solitary 

confinement and hooding, which completely undermine their chances of rehabilitation. Worse, the 

Corrections Commissioner has defended the mistreatment. The lack of accountability for human 

rights breaches is alarming. Beyond the actual incident, the Children’s Commissioner report 

details a situation where the Minister was misinformed; the Police were provided with false 

information; the public was misled; and court orders were not followed,” said Ms Barson. 

The Human Rights Law Centre has asked the Special Rapporteur to take urgent action, with a 

view to ensuring the Northern Territory Government comply with its international human rights 

law obligations, and in particular: 

 stop using harmful practices including prolonged solitary confinement, naked isolation, 

spit hoods, excessive restraints; 

 ensure all young detainees have access to rehabilitation and education programs; and 

 ensure young people are detained in youth appropriate facilities, with an adequately 

trained workforce. 

The UN’s Special Rapporteur on Torture earlier this year tabled a report outlining the current 

international benchmarks expected of countries when it comes to detaining young people. 

“Young people in detention are particularly vulnerable. We’ve asked the UN Special Rapporteur 

on Torture to take urgent action to protect the human rights of young detainees in the Northern 

Territory,” said Ms Barson. 

The request is available here. 

 

http://www.childrenscommissioner.nt.gov.au/publications/Childrens%20Commissioner%20DDYDC%20-%20Report%20to%20Minister%20170915.pdf
http://hrlc.org.au/ausyouthjusticepracticesarefailing/
http://hrlc.org.au/wp-content/uploads/2015/09/SR-Complaint_Sept2015.pdf
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INDIGENOUS OVER-IMPRISONMENT 

Latest stats reveal Indigenous imprisonment crisis is worsening 

11 September 2015 

The latest Australian prison statistics released this month show the crisis of Indigenous 

imprisonment in Australia is getting worse. 

The Human Rights Law Centre’s Senior Lawyer, Ruth Barson, said the figures, released by the 

Australian Bureau of Statistics, should be a wake-up call for governments across Australia to 

abandon costly, punitive policies. 

“The Indigenous imprisonment rate is a national crisis. We must take smarter action to address 

this inequality by addressing the causes of crime – not just the symptoms,” said Ms Barson. 

Ms Barson urged governments to embrace proven approaches that prevent crime and lower 

prison rates. 

“Programs like justice reinvestment have shown to reduce Indigenous imprisonment rates, keep 

the community safer and save taxpayer funds,” said Ms Barson. 

The statistics confirm that overall, Indigenous people are locked up at 13 times the rate of non-

Indigenous people. Indigenous people account for 28% of the total prisoner population, yet only 

2% of the general population. 

The statistics show that in the year to June 2015: 

 Indigenous men’s imprisonment rose 5%; 

 Indigenous women’s imprisonment rose 9%; 

 Remand rates (people in prison awaiting trial or sentence) increased 11%; and 

 Total imprisonment (Indigenous and non-Indigenous) rose 6%. 

“Indigenous women are the fastest growing prisoner demographic in Australia. These women are 

falling through the gaps. We need targeted, gender and culturally specific action to improve 

safety and to prevent the cycle of disadvantage,” said Ms Barson. 

Executive Officer of the National Aboriginal and Torres Strait Islander Legal Services, Eddie 

Cubillo, called on the Federal Government to commit to ‘justice targets’ which set benchmarks for 

reducing Indigenous imprisonment rates.  

“The over-imprisonment of Aboriginal and Torres Strait Islander people is an ongoing blight on 

Australia and the problem is getting worse. We need programs that are appropriate and 

responsive to the needs of Aboriginal people. Justice targets will ensure that Governments are 

accountable for addressing this issue. We must close this gap,” said Mr Cubillo. 

NATSILS is also urging governments to focus on tackling the underlying social and economic 

reasons that generate crime. 

“Too often we ignore proven, effective policies which improve community safety in favour of 

populist, blunt and often ineffective responses that see more and more Aboriginal people locked 

up,” said Mr Cubillo. 

Justice reinvestment involves channelling some of the billions of dollars spent on prisons, into 

targeted community programs in high-need areas to address the underlying causes of offending. 

“Justice reinvestment is an evidence-based approach that focuses resources on preventing crime 

instead of just responding after the damage is done,” said Ms Barson. 

http://www.abs.gov.au/AUSSTATS/abs@.nsf/Latestproducts/4512.0Main%20Features1June%20Quarter%202015?opendocument&tabname=Summary&prodno=4512.0&issue=June%20Quarter%202015&num=&view=
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Justice reinvestment emerged out of traditionally punitive American states like Texas in response 

to ballooning prison populations and the associated costs. It has proven transformative in those 

places. It is now being trialled in NSW, Western Australia and South Australia. 

 

POLICE POWERS 

Border Force operation reflects a disturbing attitude 

28 August 2015 

The Human Rights Law Centre last month expressed grave concerns over statements by the 

newly formed Australian Border Force that they would be stopping individuals in Melbourne’s 

CBD. 

“The comments are deeply concerning. There’s simply no legal justification for Border Force 

officers to randomly stop people going about their business in Melbourne,” said Hugh de Kretser, 

the HRLC’s Executive Director. 

The ABF said in a statement on 28 August they would be “positioned at various locations around 

the CBD speaking to any individual we cross paths with.” But after numerous concerns were 

raised, by 2pm, the ABF had issued a “clarifying” statement to say the ABF “does not and will not 

stop people at random in the streets.” 

“The backdown is welcome but the whole incident reinforces concerns around the militarisation of 

our immigration officials. The comments this morning reflect a disturbing attitude around how the 

Border Force will conduct itself” said Mr de Kretser. 

Victoria Police later called off the entire operation. 

“While common sense has prevailed today, the events raise many questions. The legal basis for 

the entire operation and the sharing of information between police and the Border Force is 

murky,” said Mr de Kretser. 

 

LGBTI RIGHTS 

Legal and community groups call for leftover homosexual convictions to 

be erased 

29 September 2015 

Individuals who have unfair convictions from unjust laws that criminalised homosexuality should 

be able to have their names cleared – and a major research report from legal and community 

organisations has developed a blueprint for reform in Queensland. 

Emile McPhee, Executive Director of the LGBTI Legal Service, led the development of the report, 

which shares the stories of men harmed by the continuing legacy of convictions for consensual 

homosexual conduct, and said that it was important to recognise the lasting impact and suffering 

caused by the historic laws. 

“These convictions can follow people for life, affecting them both emotionally and practically. Not 

only are they left with the shame and stigma of a sexual offence conviction, but because of 

exceptions to the spent conviction regime, it can continue to affect their employment and 

involvement in the community,” said Mr McPhee. 

http://hrlc.org.au/wp-content/uploads/2015/09/DiscussionPaper_HistoricalCriminalTreatmentofSamesexActivity_Sep2015.pdf
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In Queensland, homosexuality was criminalised until 1990. During that time, men (and women) 

who engaged in consensual sexual activity could be charged with any number of offences, 

ranging from indecency to ‘unnatural offences’ and sodomy. The discussion paper, ‘Historical 

criminal treatment of consensual sexual activity between men in Queensland’, is designed to 

assist the Queensland Government in its move to ‘expunge’ these convictions. 

One man whose story is shared in the report is Alan Raabe, who was convicted for sexual 

assault in 1988. Alan hoping the Queensland Government will act soon to repair the harm caused 

by the criminalisation of homosexual conduct. Talking about the impact the conviction had, Alan 

said: 

“Being a criminal offence of a sexual nature, I had to abandon any hope of gaining teacher 

registration in Queensland. I had studied to gain a qualification, but was advised not to proceed 

with even an application for registration.” 

Alan’s story is representative of a number of gay men impacted by the history of criminalisation in 

Queensland, and the damaging legacy of discriminatory laws. The President of the Brisbane 

Pride Festival and lecturer at QUT, Peter Black, recognises the importance of the reform. 

“This step is the culmination of the efforts of thousands of LGBTI individuals over the last 40 plus 

years. 25 years after homosexuality was decriminalised in Queensland, we are finally at a point 

where people can finally be freed of the conviction,” said Mr Black. 

The calls in Queensland follow the introduction of spent convictions legislation that applies to 

homosexual offences in South Australia in 2013, the enactment of schemes to comprehensively 

‘expunge’ or ‘extinguish’ historical homosexual offences in NSW and Victoria, and positive steps 

taken in the ACT (who have just introduced a Bill) and Tasmania. The Human Rights Law 

Centre’s Anna Brown has been working closely with governments in other jurisdictions and was 

pleased to be contribute her knowledge to the report. 

“Sex between consenting adults should never have been criminalised. It’s very pleasing to see 

the Queensland Government building on the work in other jurisdictions and working to right 

historical wrongs” said Ms Brown. 

The report is based on historical and comparative research and has been authored by the LGBTI 

Legal Service in partnership the Human Rights Law Centre, the Queensland Association of 

Independent Legal Services, Brisbane Pride Festival and Caxton Legal Centre. The report was 

able to be prepared with generous pro bono assistance from law firm Allens. 

Proposed law to deliver greater dignity and recognition for same-sex 

couples in Queensland 

17 September 2015 

A law proposed in the Queensland parliament on the 17th of September will restore the ability of 

same-sex couples to enter into civil partnerships and hold state sanctioned ceremonies.   

The Convenor of Brisbane Lesbian Gay Bisexual Transgender Intersex Queer Action Group, Phil 

Browne, welcomed the reforms proposed by Attorney-General Yvette D’Ath.  

“The Queensland government is to be praised for doing the most they can under state law to 

formally recognise all loving couples as equal. The legal and social recognition to be gained, 

including from the proposed state-sanctioned civil ceremonies, will benefit the health and well-

being of LGBTI Queenslanders,” said Mr Browne. 
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Under the Bligh government Queensland same-sex and other couples were previously able to 

enter into civil partnerships until the Newman Government downgraded the scheme to a 

relationships register shortly after coming to power in 2012 and removed the ability of couples to 

participate in official ceremonies. 

“After civil unions were diluted to a relationships registration under the former government, this 

will restore respect to lesbian, gay, bisexual, transgender and intersex Queenslanders and their 

families,” added Mr Brown. 

The Human Rights Law Centre’s Director of Advocacy & Strategic Litigation, Anna Brown, also 

welcomed the reforms in Queensland and the re-introduction of state sanctioned civil 

ceremonies. 

“While civil partnerships are no substitute for access to marriage at a federal level, the 

Queensland Government deserves credit for proposing a scheme that not only delivers the 

practical benefit of legal recognition but also the dignity and status of a state sanctioned civil 

ceremony,” Ms Brown said. 

However, the Bill does not adopt some features recently introduced into relationship recognition 

schemes in other states that allow for the recognition of foreign same-sex marriages and civil 

unions. For example, in Tasmania a same-sex couple married in the UK would be automatically 

recognised under Tasmanian law without the need for the couple to register their relationship. 

“This is a very welcome reform and we would encourage the government to draw from the 

experiences in other jurisdictions to strengthen the Bill even further, such as providing for the 

recognition of growing numbers of same-sex couples resorting to marriage overseas,” added Ms 

Brown. 

The LGBTIQ Action Group and the Human Rights Law Centre will be reviewing the detail of the 

proposed legislation and look forward to discussing the Bill with the Attorney-General and 

Queensland parliament more broadly. 

A copy of the Government’s media release is available here. 

A copy of the Bill and explanatory memorandum will be available here. 

Expert legal advice confirms that a referendum on marriage equality is 

unnecessary 

8 September 2015 

Advice from one of Australia’s top constitutional barristers, Bret Walker SC, has confirmed that a 

referendum on marriage equality is completely unnecessary because the High Court has already 

established that parliament has the power to introduce the required changes. 

The opinion was sought by Australian Marriage Equality through the Human Rights Law Centre 

and has been provided to the current Senate inquiry into the issue of a public vote on marriage 

equality. 

The HRLC’s Director of Advocacy and Litigation, Anna Brown, said a referendum would 

unnecessarily overcomplicate the path to achieving marriage equality. 

“It’s pretty clear that the opponents of marriage equality are simply pushing this idea of a 

referendum as a tricky tactic to delay and confuse the debate. It’s simply not necessary. Our 

parliament already has the power to make marriage equality a reality for all Australians,” said Ms 

Brown. 

http://statements.qld.gov.au/Statement/2015/9/17/palaszczuk-government-embraces-equality
http://www.parliament.qld.gov.au/work-of-assembly/bills-and-legislation/current-bills-register
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Ms Brown said constitution reform would be like using a sledge hammer to crack a nut. 

“The problem isn’t in our constitution. The problem lies within the Marriage Act, so ultimately the 

real problem is just that our political leaders are failing to heed the wishes of the vast majority of 

Australians that want marriage equality,” said Ms Brown. 

Mr Walker and his colleague, Perry Herzfeld, also confirmed that a plebiscite was not required – 

but found that it would be a better option than holding a referendum. Either way they noted the 

matter would still need return to parliament to be resolved. 

“Even if a successful referendum or plebiscite was held, it would just be back to square one with 

the Australian Parliament needing to pass legislation, so it makes a lot more sense to just cut to 

the chase and have a vote in parliament now,” said Ms Brown. 

In the advice, Mr Walker and his colleague, Perry Herzfeld, also warned that a referendum could 

have unforeseen legal consequences regarding the ability for the Government to regulate other 

aspects of marriage. 

Australian Marriage Equality’s National Director, Rodney Croome, said he hoped the advice 

would help put the idea of holding referendum or plebiscite to bed. 

“The advice from Mr Walker and Mr Herzfeld is very clear that a referendum on marriage equality 

is unnecessary and undesirable, and I hope MPs have the sense to kill off the idea once and for 

all,” said Mr Croome. 

A full copy of the advice can be found here. 

The Human Rights Law Centre represented AME in its amicus intervention in the 2013 High 

Court case that found the Commonwealth has the power to legislate for same-sex marriage. 

Ensure protection and accountability for attacks against LGBTI persons, 

defenders and associations 

The HRLC has joined with the International Service for Human Rights and the International 

Lesbian, Gay, Bisexual, Trans and Intersex Association to call on States to ensure effective 

protection and real accountability for attacks against lesbian, gay, bisexual, transgender and 

intersex (LGBTI) persons, defenders and associations. 

The joint statement to the UN Human Rights Council coincided with an unprecedented joint 

initiative by 12 UN agencies calling on governments around the world to take action to end 

violence and discrimination against LGBTI people. The joint initiative sets out steps governments, 

in particular, should take to curb violence and protect individuals from discrimination – including 

measures to improve the investigation and reporting of hate crimes, torture and ill-treatment, to 

prohibit discrimination, and to review and repeal all laws used to arrest, punish or discriminate 

against people on the basis of their sexual orientation, gender identity or gender expression.  

The statement also coincided with the release of the recent report of the UN Special Rapporteur 

on the situation of human rights defenders (UN Doc A/70/217), to be presented to the UN 

General Assembly in October, in which he confirms that LGBTI defenders are among those most 

exposed and at risk of all defenders. Because of their work and because of their identities and 

characteristics, LGBTI human rights defenders are exposed to heightened levels of violence, 

stigmatisation, discrimination, attacks and other human rights violations. 

The joint NGO statement highlighted the duty of States to promote and protect all human rights 

and fundamental freedoms and condemned restrictions imposed on LGBTI persons and those 

advocating for them, including anti-cross-dressing legislation in Malaysia and legislation 

http://hrlc.org.au/wp-content/uploads/2015/09/MarriageAdvice_Sep2015.pdf
http://hrlc.org.au/australian-government-succeeds-in-striking-down-act-marriage-laws-but-high-court-delivers-important-silver-lining/
http://hrlc.org.au/australian-government-succeeds-in-striking-down-act-marriage-laws-but-high-court-delivers-important-silver-lining/
http://www.ishr.ch/news/states-ensure-protection-and-accountability-attacks-against-lgbti-persons-defenders-and
http://ilga.org/
http://ilga.org/
http://www.ishr.ch/sites/default/files/documents/item_8_-_lgbti_-_hrlc_ishr_ilga.pdf
http://www.ohchr.org/EN/Issues/Discrimination/Pages/JointLGBTIstatement.aspx
http://www.ohchr.org/EN/Issues/Discrimination/Pages/JointLGBTIstatement.aspx
http://www.un.org/ga/search/view_doc.asp?symbol=A/70/217
http://www.un.org/ga/search/view_doc.asp?symbol=A/70/217
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criminalising homosexuality in Uganda. The statement was supported by Justice for Sisters, 

Malaysia and the Human Rights Awareness and Promotion Forum, Uganda. 

‘It is deplorable that 22 years on from the adoption of the Vienna Declaration, people continue to 

suffer systemic discrimination, violence and persecution as a result of their sexual orientation, 

gender identity and intersex status, or because of their work to stand up and speak out for equal 

rights,' said Human Rights Law Centre’s Director of Advocacy, Anna Brown. 

‘The joint initiative by the UN agencies is a powerful call for States to take action to fulfil their duty 

to protect LGBTI persons, and those advocating for them. In this regard, States 

should repeal restrictive laws which are incompatible with international human rights standards, 

and enact legislation to promote and protect equal rights for LGBTI persons and organisations 

and ensure respect for their rights to freedom of expression, association and assembly,' said 

ISHR's Tess McEvoy. 

The NGO statement also welcomed positive developments for the promotion and protection of 

equal rights for LGBTI persons, such as: 

 moves by Australia and the United Kingdom to expunge historic convictions for 

consensual homosexual conduct; 

 reforms in Malta and Ireland to ensure access to identity documents for transgender and 

intersex people without invasive medical treatment and, in the case of Malta, protecting 

intersex people from unnecessary and invasive medical treatment; and 

 improved responses to LGBTI hate crime, including training of law enforcement officials 

and specific taskforces or prosecuting teams dedicated to tackling bias-motivated 

violence such as in Spain, Honduras and South Africa.   

Building on the words of former High Commissioner for Human Rights and ISHR Board member, 

Navi Pillay, in a vision statement at Vienna+20 ‘a huge amount of work remains to be done at the 

international level to transform human rights from abstract promises to genuine improvement in 

the daily lives of all people, especially those who are currently marginalized or excluded’.[1] The 

lives of LGBTI defenders, those most exposed and at risk, need to be protected. 

 

REFUGEES & ASYLUM SEEKERS 

Time to close detention centre on Nauru and invest in safe pathways to 

protection within region 

1 September 2015 

Australia’s regional processing centre in Nauru is not a safe or appropriate environment for 

asylum seekers, according to a damning Senate Committee report. 

The Senate Committee tasked with inquiring into circumstances and conditions at the Nauru 

Regional Processing Centre found that, despite a price tag of $1.3 million per day, basic human 

rights standards are not being met in the centre. The violations outlined in the report include 

physical and sexual assault, child abuse, high levels of physical and mental health problems and 

unacceptable living conditions. 

The Human Rights Law Centre’s Director of Advocacy, Rachel Ball, said the findings were 

alarming but not surprising. 

https://justiceforsisters.wordpress.com/
http://www.hrapf.org/
http://www.ishr.ch/news/states-ensure-protection-and-accountability-attacks-against-lgbti-persons-defenders-and#_ftn1
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“Australia’s policies and the manner of their implementation create an environment where serious 

harm is inevitable. As long as the indefinite detention of a large number of vulnerable people, 

including children, in harsh conditions continues, so will the abuse and mistreatment,” said Ms 

Ball. 

Several hours before the release of the Senate Committee’s report, Transfield Services 

announced that it is the preferred tenderer for the contract to provide welfare and garrison 

support services at Australia’s offshore detention centres. 

“The Senate Committee’s report shows that offshore detention is inherently harmful. By re-

contracting with the Australian Government, Transfield Services is signing up for five more years 

of complicity in serious human rights abuses, with all the legal, financial and reputational risk that 

entails,” said Ms Ball. 

The Human Rights Law Centre made a joint submission to the inquiry with UNICEF Australia 

calling on the Australian Government to close the NRPC and allow asylum seekers’ protection 

claims to be assessed in Australia. 

“It’s unacceptable that when people come to Australia seeking safety, we detain them in a place 

proven to be unsafe. These types of punitive policies will only continue to inflict harm on 

vulnerable men, women and children. It’s time for Australia to invest in providing safe alternative 

pathways to protection within our region,” said Ms Ball. 

 

EQUAL OPPORTUNITY 

Experts and community groups call for Victoria’s equal opportunity laws 

to be updated and strengthened 

6 September 2015 

Equal opportunity laws should proactively tackle discrimination and promote equality, according 

to a large coalition of community organisations and legal experts.  

Twenty-eight community organisations, legal experts, unions and front line service providers have 

delivered a report to the Victorian Government outlining 25 areas where the Equal Opportunity 

Act 2010 (Vic) should be amended to strengthen and improve the functioning of Victoria’s 

discrimination laws. 

Anna Brown, Director of Advocacy and Litigation at the Human Rights Law Centre, who 

coordinated the joint letter and report, said there needs to be a greater focus on preventing 

discrimination. 

“No one should be treated unfairly simply because of who they are,” Ms Brown said. 

“It’s vital that our equal opportunity laws enable the system to proactively tackle and prevent 

discrimination, rather than just treating the symptoms after they occur,” added Ms Brown. 

Powers to respond to systemic discrimination 

While current laws deal with individual complaints of discrimination after they take place, the 

group has called for a more proactive approach, where the Victorian Equal Opportunity & Human 

Rights Commission is equipped with powers to investigate and address systemic discrimination.  

“For example, if the authorities know there is a problem across a particular area or 

industry – such as African young people being turned away from nightclubs or female doctors 
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facing sexual harassment – rather than waiting for an individual to come forward and carry the 

burden of legal action, the Commission would be able to proactively investigate and work with 

businesses to resolve and prevent discrimination,” said Ms Brown. 

The push for reform has received the support of the legal profession, with the Law Institute of 

Victoria among the organisations that contributed to the joint letter and report. 

“Currently, if VEOHRC notices a pattern in discrimination complaints, it has to turn a blind eye 

because it has no power to investigate systemic issues,” LIV President Katie Miller said. 

“We can’t turn a blind eye to discrimination – it’s hurting us all.” 

Religious Exceptions 

The submission has called for further action on the permanent exceptions granted to religious 

organisations –including those that provide services using public funds – that provide a free 

licence to discriminate against de facto couples, same-sex attracted people, transgender people 

and single mums among others.  

“We welcome the Government’s commitment to protect people employed by religious 

organisations but we need to ensure that vulnerable people can’t continue to be turned away 

from critical services simply because of who they love or who they are,” Co-Convener of the 

Victorian Gay & Lesbian Rights Lobby, Sean Mulcahy said. 

Improvements for LGBTI Victorians 

As well as amendments to the religious exceptions in the Act, the letter proposed a number of 

updates to better protect lesbian, gay, bisexual, transgender and intersex (LGBTI) Victorians from 

discrimination. 

Sally Goldner, Executive Director of Transgender Victoria said the Act should include a stand-

alone protection for intersex people that mirrors the landmark reforms introduced at a federal 

level in 2013. 

“We want to see the definitions in our equal opportunity laws updated to better capture the 

discrimination faced by transgender and intersex people, and remove outdated exceptions that 

limit participation in sport as well as access to basic services from religious service providers,” Ms 

Goldner said. 

Police complaints 

Advocates, including Tamar Hopkins from Flemington Kensington Legal Centre, have also 

pointed to an easy solution to improve access to justice for complainants, by ensuring that all 

police conduct can be subject to a complaint of discrimination rather than merely conduct that can 

be characterised as a ‘service’ under the Equal Opportunity Act 2010. 

“It’s important that individuals can bring a complaints against police any time they face unfair 

treatment or abuse rather than the anomalous situation where justice depends on whether the 

police were providing a ‘service’ to the individual in question,” Ms Hopkins said. 

Benefits for Aboriginal and Torres Strait Islander people 

The proposed reforms to provide more recourse against police and protect against discrimination 

based on criminal histories would be of particular benefit to Aboriginal Victorians, who are over-

policed and over-represented in the criminal justice system. 

“Comprehensively covering discrimination in policing and correctional services will protect some 

of the most vulnerable members of the Aboriginal community from race-based policing and 

racism in custody,” Deputy CEO of the Victorian Aboriginal Legal Service, Annette Vickery said. 
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“The proposal to protect people from discrimination on the basis of irrelevant criminal record will 

improve the prospects of members of the Aboriginal community who are trying to rehabilitate their 

lives and move on.”  

Benefits for workers 

The group has also proposed a number of technical changes to improve the functioning of 

Victoria’s equal opportunity laws, based on the learnings of lawyers who have been working with 

legislation over a number of years.  

“More than 60 per cent of all complaints to our equal opportunity regulator were in the area of 

employment – this means that it is vitally important to have adequate protections against unlawful 

discrimination especially with an ageing workforce and increased workforce participation by 

people with disabilities and working mothers,” said Zana Bytheway, Executive Director at 

Jobwatch. 

Unions have also backed the proposals. 

“We need to remove all forms of workplace discrimination, whether it be against LGBTI workers, 

women experiencing family violence or workers with a disability,” Luke Hilakari, Secretary of 

Victorian Trades Hall Council said. 

“We need to remove all barriers currently preventing their full participation in the Victorian 

workforce.” 

Improvements for women 

The group has also made a number of recommendations to improve protections for women, 

given the prevalence of discrimination faced by working mothers and the emerging issue of legal 

protections for victims of family violence. 

“Women who are fleeing an abusive relationship may be denied leave or lose their jobs because 

they are in crisis and need time-off to go to court for an intervention order or to move into a 

refuge,” Pasanna Matha-Merenne, policy manager at the Women’s Legal Service said. 

“A new ground of discrimination would support women who experience family violence in the 

workplace so that they can prioritise their safety and the safety of their kids.”  

A copy of the letter is available here. 

A copy of the table of proposed reforms is available here. 

 

OPINION 

Five things for our new PM’s human rights ‘to do list’ 

Hugh de Kretser - 15 September 2015 

There are some immediate, simple steps, new Prime Minister Malcolm Turnbull can take to 

improve human rights in Australia. Our Executive Director, Hugh de Kretser outlines five 

priorities. 

 1.     More women in Cabinet 

Advancing gender equality within Cabinet must be a priority. It was an appalling reflection on 

Tony Abbott that only two members of his nineteen member Cabinet were women. Malcolm 

Turnbull can change this and start a process working towards equal representation in both 

Parliament and Cabinet. 

http://hrlc.org.au/wp-content/uploads/2015/09/Letter-to-AG-Pakula-September-2015-signatories.pdf
http://hrlc.org.au/wp-content/uploads/2015/09/List-of-proposed-EOA-amendments-September-2015.pdf
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2.     Hold a parliamentary vote on marriage equality 

Neither a referendum or a plebiscite are required to achieve marriage equality – both 

are unnecessary, costly and come with risks. The High Court has already confirmed that 

Parliament has the power to deliver marriage equality. A vote in parliament could make marriage 

equality a reality within months. 

3.     Restore Australia’s relationship with the UN 

The UN rightfully highlighted a number of serious concerns about Australia’s human rights 

record and in particular our treatment of asylum seekers. The level of disrespect directed towards 

the United Nations and disregard for our international human rights law obligations reached 

alarming levels during Tony Abbott’s Prime Ministership. Prime Minister Turnbull can rebuild this 

relationship, particularly in the light of Australia’s pending Universal Periodic Review at the UN. 

4.     Support meaningful Recognition of Indigenous peoples in the Constitution 

Tony Abbott had a strong and commendable commitment to Indigenous peoples’ recognition in 

Australia’s Constitution, but made a number of missteps in leading the process. Malcolm Turnbull 

should come out with a strong public statement in support of meaningful Constitutional 

recognition of Indigenous peoples. The Expert Panel’s recommendations outlined a positive and 

achievable way forward and should guide the Prime Minister’s progress towards a viable 

referendum. 

5.     Halt the erosion of our democratic and human rights safeguards 

The Prime Minister needs to reverse the trend of eroding safeguards, like the rule of law, press 

freedom, whistleblower protections and NGO advocacy that protect Australians’ democracy and 

human rights. The change in leadership also provides a chance to demonstrate respect for the 

vital and independent role of the Australian Human Rights Commission in maintaining high 

human rights standards in Australia. The new PM should restore the Commission’s funding and 

appoint a full-time Disability Commissioner again. 

Longer term 

In the medium and longer-term outlook, Prime Minister Turnbull should tackle significant human 

rights challenges and seize opportunities to advance the protection of human rights in law. 

The indefinite offshore detention of people who have come to Australia seeking safety must end. 

Instead of inflicting cruelty on those who survive the risky journey, we need to save lives at sea 

by creating safe pathways to protection. 

The Prime Minister should reinvigorate the efforts to close the gap in Indigenous people’s 

inequality including by addressing the crisis of Indigenous over-imprisonment. We need to see a 

genuine commitment to ending the appallingly high rates of violence against women in Australia; 

and Australia’s foreign-aid budget should be restored to ensure Australia continues to play a 

positive global role in efforts to eradicate poverty. 

Australia is the only western democratic nation that doesn’t have a national Human Rights 

Charter or a bill of rights. We know from experience that when human rights are not protected in 

law, they are always in danger of being eroded. There’s a pressing need to enshrine our values 

by protecting all of our human rights in law. 

 

http://hrlc.org.au/expert-legal-advice-confirms-that-a-referendum-on-marriage-equality-is-unnecessary/
http://hrlc.org.au/un-finds-australias-treatment-of-asylum-seekers-violates-the-convention-against-torture/
http://hrlc.org.au/un-finds-australias-treatment-of-asylum-seekers-violates-the-convention-against-torture/
http://hrlc.org.au/upr/
http://hrlc.org.au/attacks-on-our-human-rights-commission-are-part-of-a-broader-disturbing-trend/
http://hrlc.org.au/cruel-and-costly-boats-policy-we-can-do-better-than-this/
http://hrlc.org.au/latest-stats-reveal-indigenous-imprisonment-crisis-is-worsening/
http://hrlc.org.au/family-violence-should-be-treated-as-the-serious-human-rights-violation-that-it-is/
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OPINION 

Look at these devastating images again and let the horror motivate you to 

challenge injustice 

4 September 2015  

Don't let the crocodile tears of our politicians persuade you otherwise - punishing the survivors of 

risky voyages will achieve nothing but more suffering, writes our Director of Communications, 

Tom Clarke. 

The images are devastating. A small boy lying limp and sodden, face-down in the shallows. 

As many human rights campaigners in communication roles did yesterday, I spent some time 

weighing up in my mind whether to share such images. Do they make people turn away at the 

very time you want them to engage? How would the boy’s family feel? But at the end of the day, 

they are the truth. A truth we must confront and overcome. 

These are fellow human beings simply seeking safety for their children. Don’t let the crocodile 

tears of our politicians persuade you otherwise – punishing the survivors of such risky voyages as 

Australia does will achieve nothing but more suffering. 

We need to burst the bubble of delusion that somehow by locking up a small child on Nauru 

because she arrived in Australia by boat will magically stop the family of another child in a distant 

country from fleeing war or persecution. It won’t. If bombs were falling in your neighbourhood, if 

religious extremists were persecuting your kin, you would seek safety. You would do it. I would do 

it. To deny this is to deny our humanity – because that’s what humans do, we seek to provide 

better lives for our children. 

Working collaboratively to build safe pathways to protection is the only humane option – along of 

course with the harder and longer term goal of pursuing an end to so many conflicts. 

Unfortunately, Australia’s deterrence based polices hinder these efforts. We should be part of the 

solution, but as yesterday’s editorial in the New York Times highlighted, we’re being 

internationally condemned for being part of the problem – encouraging the world to slam their 

doors and shut their hearts. Spending billions on remote offshore detention centres with 

conditions that the United Nations and various human rights organisation have consistently 

described as cruel and inhumane. 

At a time when Germany is doing its part by accepting 800,000 people in need of safety, Australia 

has the lowest intake in years (13,750 per annum) after the Abbott Government slashed our 

humanitarian intake. And rather than invest in the creation of safe pathways to protection within 

our region, billions of our tax-payers dollars are being soaked up by a network of off-shore 

detention centres run by private multinational corporations. 

Our politicians tell us we need to be cruel to be kind, but we don’t. They will wring their hands and 

tell us they don’t won’t to see more photos of drowned children, but the harsh reality is if the boy 

in the photographs – 3 year old Aylan Kurdi – had arrived in Australia, those same politicians 

would have condemned him and his family to indefinite detention in a place proven to be unsafe. 

That is no solution. It’s is a blight on our name that makes a mockery of our clearly fading belief in 

the ‘fair go’. 

So look at these devastating images again. 

http://www.nytimes.com/2015/09/03/opinion/australias-brutal-treatment-of-migrants.html?referrer=&_r=0
http://www.hrw.org/news/2015/09/02/dispatches-why-i-shared-horrific-photo-drowned-syrian-child
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Let the horror of the images – and the boy’s little shoes, and the way his hands just sit turned up 

as sleeping children do – motivate you to challenge these unsavoury and unjust policies in any 

way you can. 

Whether it’s by writing a letter to your MP, whether it’s protesting, whether it’s supporting legal 

actions, whether it’s divesting your super or shares from Transfield, whether it’s talking one on 

one to your friends, work colleagues, neighbours, the person next to you on the train – do it and 

keep doing it, because every day that we let these cruel policies continue is another day that we 

diminish ourselves as a nation and as human beings. 

Tom Clarke is the Director of Communications at the Human Rights Law Centre. 

This article was first published by the ABC’s The Drum. 

 

FUNDRAISING 

The Katering Show – HRLC Apron Sale 

During the month of October the hilarious ladies at The Katering Show are generously donating 

all proceeds from the sale of their aprons to the HRLC. Check out their video message featuring 

one hell of a suspicious looking baby. Watch it here. 

 

AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Supreme Court declines to compel Melbourne City council to remove anti-

abortionists from fertility clinic 

Fertility Control Clinic v Melbourne City Council [2015] VSC 424 

On 26 August 2015, Justice McDonald of the Victorian Supreme Court handed down judgement 

in a case concerning the local government’s duties to remedy harmful activities of anti-

abortionists outside an East Melbourne fertility clinic.  

His Honour found that although the Melbourne City council (the council) has a duty to remedy 

nuisances under the Public Health and Wellbeing Act 2008 (Vic) (the Act) and that the anti-

abortionists’ activities may constitute a nuisance, nonetheless in this case there had been no 

actual or constructive failure by the council to perform its duties under the Act. 

Facts 

The Fertility Control clinic (the clinic) provides a range of family planning and reproductive health 

services, including pregnancy termination. The clinic complained that for over 20 years, 

individuals belonging to a group known as the Helpers of God’s Precious Infants (HoGPI) have, 

among other things, harassed women entering or leaving the clinic, attempted to block their entry, 

made offensive, frightening and misleading statements to patients and staff, and caused 

significant injury to the personal comfort of staff members, patients and others. 

The clinic complained to its local government, the council, claiming that the actions of HoGPI 

constituted a nuisance within the meaning of the Act. Under the Act, the council was required by 

ss 60 and 62 of the Act to take steps to remedy the alleged nuisance. The council responded to 

the complaint by stating that the only activity that arguably constituted a nuisance was the 

http://www.abc.net.au/news/2015-09-04/clarke-let-the-images-of-the-boy-move-you-to-act-for-refugees/6750820
http://hrlc.org.au/the-katering-show-hrlc-apron-sale/
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blocking of the entry and that the matter was better settled “privately” through a referral to the 

Victoria Police.  

The clinic issued proceedings in the Supreme Court of Victoria, seeking orders: 

 to compel the council to exercise the powers conferred upon it by the to remedy the 

nuisance; and  

 a declaration that the advice from council that the matter was better settled privately 

through a referral to Victoria Police does not constitute “settling the matter privately” 

within the meaning of s 62(3)(b). 

Decision  

His Honour found that there was no basis on which to conclude that the council misdirected itself 

when addressing the question of whether the activities of HoGPI constituted a nuisance. He 

therefore declined to issue mandamus to compel the council to remedy the nuisance.  

The wrong answer to the right question is not jurisdictional error 

A writ of mandamus is only available where a jurisdictional error is found.  

The clinic argued that the council had fallen into jurisdictional error by misconstruing the meaning 

of nuisance under the Act as being limited to private nuisances. In its response to the clinic’s 

complaint, the council concluded that the blocking of entry to the clinic was the only conduct that 

could constitute a nuisance. The clinic argued that the council’s response showed that the council 

had wrongly assumed that nuisance under the Act was limited to actionable interference with 

land, and therefore that the council had not considered its duties to remedies the public nuisance 

caused by HoGPI such as annoyance, inconvenience or hurt to the public.  

The Court agreed that “nuisance” under the Act was not confined to actionable interferences with 

land and that it includes both public and private nuisance. However this did not mean that the 

decision-maker had fallen into jurisdictional error.  

The Court found that the decision maker addressed the right question, namely whether the 

HoGPI’s conduct fell within the definition of nuisance in the Act. The court also held that blocking 

entry to the clinic could potentially constitute both private and public nuisance. Therefore the 

council’s response to the complaint did not prove that the council construed nuisance in a way 

that is confined to private nuisance. Any errors made by the decision maker were errors made 

“within jurisdiction” and therefore of the kind that the decision maker was allowed to make.  

However, the court found that the decision maker erred in advising that the clinic to settle the 

matter privately by referring HoGPI’s behaviour to Victoria Police. It made a declaration that a 

referral to the police was not ‘settling the matter privately’ within the definition of the Act at 

s62(3)(b). However, the court held that a decision-maker will not fall into jurisdictional error if they 

ask a question required by an Act, merely because the answer they give to the question is 

erroneous.  

Rights arguments 

Prior to the hearing the council raised arguments based on the implied constitutional freedom of 

political communication and rights under the Charter of Human Rights and Responsibilities Act 

2006 (Vic). The Victorian Equal Opportunity and Human Rights Commission intervened, arguing 

that it can be lawful to limit rights to free speech and assembly in order to protect women’s rights 

to security and non-discrimination when accessing health services. The council abandoned its 

rights-based arguments at trial.   
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Commentary  

Shortly after the case was decided, the Victorian Government announced plans to create safe 

access zones around fertility control clinics. These zones will allow women to access terminations 

without being subject to harassment and intimidation. Similar zones were introduced in Tasmania 

in 2013, and also exist in the United States and Canada. The ACT government is also planning to 

introduce similar zones around premises offering terminations of pregnancy. 

The full judgement can be found here: http://www.austlii.edu.au/cgi-

bin/sinodisp/au/cases/vic/VSC/2015/424.html?stem=0&synonyms=0&query=Melbourne%20and

%20City%20and%20council%20and%20fertility%20and%20clinic 

Beatrice Paull is a legal researcher at the Human Rights Law Centre. Emily Howie is the 

director of advocacy and research at the Human Rights Law Centre.  

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Distinguishing deprivation of liberty from empathetic care: will we 'know it 

when we see it'? 

Bournemouth Borough Council v PS and Another [2015] EWCOP (11 June 2015) 

Summary 

The UK Court of Protection was recently asked to rule whether the care regime of a 28-year-old 

man with severe autism ('Ben') amounted to a deprivation of liberty. Justice Mostyn ultimately 

concluded that the arrangements were in Ben's best interests, and did not amount to deprivation 

of liberty under Article 5 of the European Convention of Human Rights (ECHR). The Court 

declined to provide a test for 'deprivation of liberty' noting simply that the Court would 'know it 

when we see it'. 

Facts  

Ben has autistic spectrum disorder and a mild learning disability. He has demonstrated a number 

of dangerous behaviours including damage to property and injury to others, self-harm and 

inappropriate sexualised behaviour. He is at risk of self-neglect and unable to maintain his 

medication or hygiene needs independently.  

In 2006, Ben was assessed as lacking capacity to determine where he lived, and an order was 

made that it was in his best interests for the Council to determine where he lived. In light of an 

expert report of Highly Specialist Clinical Psychologist Dr Hannah Kiddle, Mostyn J was satisfied 

that this remained the case, for the purposes of sections 2 and 3 of the Mental Capacity Act 

2005. Under these provisions, a person lacks capacity in relation to a matter if at the material 

time they unable to make a decision for themselves in relation to the matter because of an 

impairment of, or a disturbance in the functioning of, the mind or brain. A person will be unable to 

make the decision if they are unable to understand information relevant to the decision, retain 

that information, use or weigh it as part of the decision-making process, or communicate their 

decision. 

Since 2011, Ben has lived in his own home with round-the-clock supervision and personal care. 

He was given privacy in his bedroom and was free to roam the house and gardens, although he 

was locked out of the kitchen when food was being prepared due to safety concerns. The home 

lacked door locks but was equipped with sensors to alert staff if Ben tried to leave, as he lacked 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2015/424.html?stem=0&synonyms=0&query=Melbourne%20and%20City%20and%20Council%20and%20fertility%20and%20clinic
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2015/424.html?stem=0&synonyms=0&query=Melbourne%20and%20City%20and%20Council%20and%20fertility%20and%20clinic
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2015/424.html?stem=0&synonyms=0&query=Melbourne%20and%20City%20and%20Council%20and%20fertility%20and%20clinic
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road and traffic awareness and thus required staff support outside the home. He had never 

attempted to leave on his own, despite being able to do so. Additionally, he was considered a risk 

if accessing public toilets unsupervised due to past incidents of inappropriate sexual activity. With 

support, Ben was able to use local transport and do his own shopping.  

The Law and allegations 

The Bournemouth Borough Council (the Council) brought the application in order to determine (i) 

whether the care package was in Ben's best interests, (ii) whether the package amounted to a 

deprivation of liberty within the terms of Article 5 ECHR, and (iii) what contact Ben should have 

with his mother, the first respondent. There was no argument between the applicant Council and 

the first respondent (Ben's mother) in relation to issues (i) and (iii).  

Since the decision in P v Cheshire West and Chester Council and another [2014] UKSC 19, 

councils have evaluated the conditions of persons in community care to determine if they were 

being deprived of their liberty. If it appears that they are, the councils must request leave for such 

conditions to be allowed by the Court of Protection. The Council's application was pursuant to this 

practice. 

The Supreme Court’s famous ‘acid test’ in Cheshire West stated that a person was deprived of 

their liberty under Article 5 ECHR if they: 

 could not consent to their care arrangements due to lack of capacity; 

 were subject to continuous supervision and control; 

 were not free to leave; and 

 the state was responsible for their confinement. 

Decision 

Justice Mostyn held that Ben was not being deprived of his liberty as he was not under 

continuous supervision, was afforded privacy, and had the freedom to leave. If he were to leave, 

his carers would attempt to persuade him to return, but would not coerce him. However, if Ben 

were to ultimately refuse to return home, his carers would ask the police to exercise the powers 

under section 136 of the Mental Health Act 1983 to remove a 'mentally disordered' person to a 

place of safety for 72 hours.  

In relation to the considerable difficulties the Court faces in dealing with issues of disability care in 

the context of deprivation of liberty, Justice Mostyn said: 

The continuing legal controversy shows how difficult it is to pin down a definition of what is a 

deprivation of liberty (i.e. detention by the state) as opposed to a restriction on movement or 

nothing beyond humane and empathetic care. It has been said on a number of occasions by the 

Strasbourg Court that the difference is merely one of degree or intensity, and not one of nature or 

substance… Ultimately I think that whether a factual situation does or does not satisfy the acid 

test is likely to be determined by the "I know it when I see it" legal technique. 

The Court considered a number of authorities which had sought to "unravel and apply the acid 

test for what constitutes deprivation of liberty" as well as Article 5 of the ECHR, which provides 

for the right to liberty and security of person. His Honour considered that the state must "secure 

the human dignity of the disabled by recognising that their situation is significantly different from 

that of the able-bodied". Apparently, such support might involve restrictions that may engage 

Article 5 ECHR, however his Honour contended that such engagement should not be strictly 
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considered solely in regard to the right to liberty, but also in the manner in which it "gives effect to 

the right to security mentioned in that article" (original emphasis).  

Ultimately, the Court was not satisfied that Ben was being detained by the state. The Court 

commented that in this situation, Ben would be deprived of liberty if he ever declined to return to 

his home and police exercised their powers under the Mental Health Act, at which point he could 

be removed to a 'place of safety' and detained there for 72 hours. Up until this point, Ben was a 

"free man" and the acid test was not met. 

His Honour did not criticise the Council for bringing the case, acknowledging the need for local 

authorities to err on the side of caution and seek judicial determination on each case, given the 

potentially enormous risks of failing to do so. He reaffirmed his position that the matter needs to 

be "urgently reconsidered by the Supreme Court."  

Comments 

Whilst it has been held in this case that Ben has not been deprived of his liberty, some 

commentators will disagree. The approach of 'I know it when I see it' provides only limited 

guidance to anyone working in disability care. Clearly, an application of the acid test is not 

providing sufficient clarity to councils and the judiciary alike, particularly in cases of in-home care. 

It will remain the case that in all but the most unequivocal of circumstances, judicial determination 

will be necessary to determine whether custodial disability care arrangements fall foul of Article 5. 

The decision can be found here. 

Andrew Burleigh is a Graduate at DLA Piper 

Blood donor exclusions based on sexual orientation may amount to 

unlawful discrimination  

Léger (Judgment) (C-528/13) [2015] EUECJ 288 

Summary 

French health policy imposes a life-time ban on blood donations from men who have sex with 

men. Asked to consider the legality of such a ban, the European Court of Justice held that the 

policy was discriminatory, but may be justifiable on the basis of public health. Whether it is 

justifiable will depend on the prevalence of HIV in the country and the availability of less onerous 

means of protecting blood supplies. The Court referred the matter back to the Administrative 

Tribunal for determination.   

Facts 

Mr Léger, a French male citizen, attended a French Blood Agency blood donation centre in Metz, 

France to give blood in April 2009. The blood donation centre doctor, citing Annex II to the French 

decree dated 12 January 2009 (French Decree), turned Mr Léger away on the basis that Mr 

Léger had previously had sex with a man-- a ground for the permanent deferral of a prospective 

blood donor under the French Decree. 

Mr Léger brought proceedings challenging the doctor's decision before the Administrative Court 

of Strasbourg in France.  

Article 1(V)(1) of the French Decree provided: 

 "At the interview prior to donation, it is for the person authorised to carry out the 

selection of donors to assess the possibility of donation in the light of any 

http://www.bailii.org/ew/cases/EWCOP/2015/39.html
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contraindications and their duration, precedence in time and development, using 

questions supplementary to the questionnaire prior to the donation"; and  

 "The prospective donor shall defer giving blood if he presents a counter indication 

mentioned in one of the tables set out in Annex II to the present decree…" 

Annex II to the French Decree provided that a man that "has had sexual relations with another 

man" constitutes a permanent contraindication to the donation of blood thereby resulting in a 

permanent deferral. 

Mr Léger argued that the French Decree conflicted with Annex III to the European Commission 

Directive 2004/33 (The Directive) which provides: 

 that "persons whose sexual behaviour puts them at a high risk of acquiring severe 

infectious diseases that can be transmitted by blood…" can be permanently deferred 

from donating blood; and  

 that "[p]ersons whose behaviour or activity places them at risk of acquiring infectious 

diseases that may be transmitted by blood…" may be temporarily deferred from 

donating blood until the risk of disease has subsided, especially as determined by any 

testing for that particular disease.  

The Question before the Court of Justice of the European Communities 

The Administrative Court of Strasbourg stayed the proceedings and referred the following 

question to the Court of Justice of the European Communities (the Court) for determination: 

 Does the fact that a man has had sex with another man, constitute, in and of itself, 

conduct placing him at risk of acquiring "severe infectious diseases that can be 

transmitted by blood" thereby justifying a permanent deferral from donating blood or 

does it only justify a "'…temporary deferral from blood donation for a period determined 

after cessation of the risk behaviour?'" 

Decision 

Two different risk thresholds for permanent versus temporary deferrals of a prospective blood 

donor under The Directive 

The question presented to the Court necessitated the resolution of a language inconsistency 

arising in Annex III of The Directive amongst the various language versions of The Directive. In 

the French version, both the permanent and temporary deferral of a blood donor merely required 

the presence of a "risk" of "severe infectious diseases that can be transmitted by blood". In the 

vast majority of the other language versions (including English), there need have only been a 

"risk" to justify a temporary deferral of a blood donor while a permanent deferral required a "high 

risk".  

In accordance with EU case-law, the differences arising in the varying language versions required 

resolution by the Court. The Court in resolving the matter decided that it would be illogical for the 

Commission to create two different levels of deferral (ie permanent and temporary) both triggered 

by the same level of risk. Consequently, the Court decided that the Commission intended a 

stricter prohibition, the permanent deferral, to be triggered by a "high risk" while the temporary 

deferral would be triggered by a mere "risk".  

Is a permanent deferral justifiable under EU law? 

The Court determined that the language of "…'persons whose sexual behaviour puts them at 

risk'…" in The Directive does provide a degree of member state discretion to determine what 
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kinds of sexual behaviour place a person at risk, but legislation by member states implementing 

EU directives must comply with the Charter of Fundamental Rights of the European Union (the 

Charter) including provisions that prohibit discrimination based upon sexual orientation.  

The Court did not decide whether the permanent deferral was consistent with EU law, referring 

the question to the referring court. However, the Court did set out the steps and issues that the 

referring court must consider in making its determination.  

The referring court must first ascertain whether men who have sex with men are in fact at a high 

risk of contracting a blood borne severe infectious disease. This will depend on current 

epidemiological data for that country. 

If the data does indicate a high risk of contracting a severe infectious disease among men who 

have sex with men, the referring court must then determine whether, and under what conditions, 

a permanent deferral will be compatible with fundamental rights. 

The Court held that the current permanent deferral may discriminate against men on the basis of 

sexual orientation within the meaning of Article 21(1) of the Charter. 

Article 52(1) of the Charter provides that rights under the Charter may be limited if they meet the 

following two-limb test: 

 the limitations are "necessary and genuinely meet the objectives of general interest 

recognised by the European Union or the need to protect the rights and freedoms of 

others…"; and  

 the means used to achieve those objectives must be proportional to the objectives to be 

achieved.  

Under the first limb, the Court decided that the permanent deferral on the donation of blood by 

men who have sex with men in order to minimise the risk of the spread of infectious diseases 

achieves the "general objective of ensuring a high level of human health protection" as set out in 

Articles 152 and 154(4) and (5) of the Treaty Establishing the European Commission (the Treaty). 

Further, Article 35 of the Charter provides that the protection of human health must be "ensured" 

in all European Union policies and activities. 

Under the second limb, the Court queried whether there were less intrusive means of achieving 

the intended objective of reducing the risk of the spread of infectious diseases like HIV. The Court 

stated that there is a period of time after which someone has contracted HIV where infection is 

not detectable by current testing methods. Consequently, the Court queried whether more 

effective testing techniques exist that could be used, thereby creating an alternative to the 

burdensome permanent deferral. In the event that such testing techniques do not exist, the Court 

queried whether there were other less intrusive means than a permanent deferral. The Court also 

queried whether a doctor at a blood donation centre could more rigorously determine whether a 

less onerous means exist for any particular donor by asking the donor more questions.  

Commentary 

The ruling by the Court indicates that imposing a permanent deferral on men who have sex with 

men may be justifiable in certain circumstances. However the discussion by the Court regarding 

the many different alternatives to permanent deferral seem to indicate such circumstances would 

be rare.   

In July of 2015, the US Food and Drug Administration recommended reducing its indefinite ban to 

one year. The UK, Australia and New Zealand impose one year bans on blood donations for men 
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that have had sex with another man. In Australia, the ban is irrespective of the whether the donor 

has used prophylactic during the sexual encounters.  

In 2009, Michael Cain brought a case before the Tasmanian Anti-Discrimination Tribunal arguing 

that The Australian Red Cross Society discriminated on the basis of sexual orientation by 

deferring his blood donation. The Tribunal found that there had been no discrimination and that 

the higher risk of HIV transmission for men who have sex with men justifies the one year deferral.  

While "risk" is often mentioned in the case law on the issue, it is rarer to find actual statistics on 

the prevalence or the quantification of risk. In the aforementioned case, the Tribunal was referred 

to statistics and mathematical modelling produced by Professor Kaldor on the incidence of HIV 

for varying groups of men. It is important to note that Professor Kaldor was called to give 

evidence by the Tribunal itself rather than the parties. He adduced more evidence which can be 

found here. 

The decision can be found here. 

Patrick McGlynn is a Graduate at DLA Piper. 

Presumption against extraterritoriality prevents apartheid victims from 

suing US corporations 

Balintulo v Ford Motor Co, 14-4104, U.S. Court of Appeals for the Second Circuit (Manhattan), 27 

July 2015  

Summary 

The US Court of Appeal held that it did not have jurisdiction under the Alien Tort Statute to hear 

the plaintiffs’ claim that Ford and IBM aided and abetted crimes committed against them during 

South African apartheid. The decision confirmed that the presumption against extraterritoriality 

will only be displaced where the relevant conduct touches and concerns the US and constitutes a 

violation (or aiding or abetting a violation) of customary international law. In order to demonstrate 

that a defendant has aided or abetted a violation the plaintiff must show that the defendant 

engaged in the conduct for that purpose.  

Facts 

The plaintiffs sued Ford and IBM for aiding and abetting crimes under customary international law 

committed against them during South African apartheid. Under the Alien Tort Statute 28 USC § 

1350 (ATS) “district courts shall have original jurisdiction of any civil action by an alien for a tort 

only, committed in violation of the law of nations or a treaty of the United States.” The question 

arose whether the ATS gave the district court jurisdiction to hear this claim, given that the 

conduct occurred outside the US.  

The District Court initially allowed the claim. On appeal the case was remanded to the District 

Court for dismissal, in light of a Supreme Court decision in another case, Kiobel v Royal Dutch 

Petroleum Co, 133 S. Ct 1659 (2013) (Kiobel II), which had been handed down in the interim. In 

Kiobel II the Supreme Court held that the presumption against extraterritoriality applies to claims 

against the ATS such that it cannot be applied to conduct in another sovereign territory. On 

remand in the District Court, the plaintiffs submitted the following proposed amended complaints 

in order to fall under the new conception of ATS jurisdiction: 

http://curia.europa.eu/juris/document/document.jsf?docid=164021&mode=req&pageIndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=105530
http://curia.europa.eu/juris/document/document.jsf?docid=164021&mode=req&pageIndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=105530
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In relation to Ford: 

 that it had provided specialised vehicles to South African police and security to enable 

them to enforce apartheid; 

 that it had shared information with the South African regime about anti-apartheid and 

union activists, facilitating suppression of anti-apartheid activity; and 

 that it aided and abetted the suppression of its own workforce in South Africa. 

In relation to IBM: 

 that it had provided training, support, expertise to the South African government in using 

IBM’s specialised technologies; 

 that it had bid on, and executed contracts in South Africa with unlawful purposes such 

as denationalisation of black South Africans; and 

 that it had designed technologies essential for racial separation under apartheid and 

denationalisation of black South Africans. 

The District Court denied the plaintiffs leave to file a revised pleading on the grounds that the new 

complaints were futile as a matter of law and did not displace the presumption against 

extraterritoriality. The plaintiffs appealed to the Circuit Court of Appeal. 

Decision 

In order to have jurisdiction over the plaintiffs’ action under the ATS the court held that it would 

need to satisfy the following criteria: 

 the complaint pleads a violation of the law of nations;  

 the presumption against the extraterritorial application of the ATS, as articulated in 

Kiobel II, does not bar the claim;  

 customary international law recognises the defendants’ liability; and 

 the theory of liability alleged by the plaintiffs (ie aiding and abetting) is recognised by 

customary international law. 

Judges Cabranes, Hall and Livingston held that the complaints did not displace the presumption 

against extraterritoriality and that they therefore did not need to consider the other jurisdictional 

requirements.  

In finding against the plaintiffs the court applied the two-stage analysis from Mastafa v Chevron 

Corp, 770 F 3d 170 (2d Cir, 2014) (Mastafa test). It held that in assessing the extraterritorial 

application of the ATS it must isolate each defendant’s relevant conduct and then ask the 

following two questions: 

 Does the conduct sufficiently “touch and concern” the US so as to displace the 

presumption against extraterritoriality? 

 Does the conduct state a claim for a violation of the law of nations or aiding and abetting 

another’s violation of the law of nations? 

Claims against Ford 

The court held that the claims against Ford failed the first question in the Mastafa test as the 

conduct occurred wholly in South Africa at the hands of Ford’s South African subsidiary. 

Consistent with previous analogous cases the court rejected the plaintiffs’ assertion that Ford 

could be held vicariously liable. Further it held that Ford was not directly liable as courts will only 
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pierce the corporate veil “in extraordinary circumstances, such as where the corporate parent 

excessively dominates its subsidiary”. The presumption against extraterritoriality was therefore 

not displaced in relation to Ford.  

Claims against IBM 

Similarly, claims based on IBM’s subsidiary’s training and support of government and execution 

of contracts with unlawful purposes, occurred wholly within South Africa and therefore failed the 

first question in the Mastafa test.  

But in one of the contract claims, IBM itself (not a subsidiary) bid on a contract with an unlawful 

purpose, meeting the first limb of the Mastafa test. However, IBM lost that bid and the court held 

that bidding on and a losing contract that allegedly assists an asserted violation of customary 

international law is not a violation of the law of nations. This conduct therefore failed the second 

limb. 

The court held that IBM’s development of technology in the US which assisted racial separation 

did sufficiently “touch and concern” the US, again meeting the first limb. In applying the second 

part of the Mastafa test the court held that aiding and abetting theory requires the plaintiff to show 

that the defendant: 

 provided practical assistance to the principal which had a substantial effect on the 

perpetration of the crime; and 

 it did so with the purpose of facilitating the commission of that crime (where mere 

knowledge is insufficient).  

The court held that the plaintiffs had not shown that IBM developed its technology with the 

purpose of denationalising black South Africans. This claim therefore failed the second limb. 

Commentary 

The decision demonstrates the significant barriers faced by victims of human rights violations in 

pursuing remedies against corporations in the US. In particular, the mens rea requirement that 

the defendant’s conduct must have been for the purpose of violating customary international law 

highlights the difficulty in holding corporations accountable.  

The full text of the decision can be found here. 

Erika Codognotto is a Law Graduate at King & Wood Mallesons 

Failure to conduct a proper criminal investigation found to violate 

European Convention 

The Commissioner of Police of the Metropolis v DSD and NBV and Alio Koraou v The Chief 

Constable of Greater Manchester Police [2015] EWCA Civ 646, 30 June 2015 

Summary 

The Court of Appeal held that Article 3 of the European Convention of Human Rights 

(Convention) imposes a positive obligation on police to conduct a proper investigation into 

credible or arguable allegations of criminal conduct.  

Facts 

The case involved two conjoined appeals concerning the alleged failure of two police forces, the 

Metropolitan Police Service (MPS) and the Greater Manchester Police, to properly investigate 

crimes committed against the claimants.  

http://hrp.law.harvard.edu/wp-content/uploads/2015/07/150727-Apartheid-Decision-2d-Circuit.pdf
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The first claim concerned two women, DSD and NBV, who were the victims of sexual assault by 

London taxi driver, John Worboys. Between 2002 and 2008 Worboys committed over 105 rapes 

and sexual assaults against women who were travelling in his taxi late at night. Each case had a 

similar modus operandi – Worboys administered drugs and alcohol to the women and then 

sexually assault them whilst they were incapacitated. The women were left confused, 

disorientated, and could only partially recall their ordeal.   

Both DSD and NBV reported their respective assaults to the MPS. However, when DSD first 

reported her assault she was mischaracterized as a drunk and drug addict, and was not treated 

as a victim of crime. Worboys transported DSD to the police station (after being persuaded to 

take her by a Good Samaritan third party) and was treated as a model citizen. Police did not 

record Worboys’ personal details or obtain his vehicle registration. Whilst a basic investigation 

ensued in both cases, each was seriously mishandled. 

The second claim was brought by Alio Koraou, who was the victim of an assault by two men in a 

Manchester pub in 2011. He described the men to police as “white males”, and explained that 

one of the men had bitten his ear, so that it was partially detached. Although the police 

commenced an investigation, a number of shortcomings were subsequently exposed including 

the failure to obtain statements from relevant witnesses (i.e. door staff at the pub), the failure to 

obtain CCTV footage and the failure to accurately record details of the event.  

The DSD/NBV and Koraou claims were brought under sections 7 and 8 of the Human Rights Act 

1998. Broadly, those provisions allow a person to bring proceedings against a public authority 

where that public authority has acted in a way that is incompatible with a Convention right. The 

relevant Convention right in the present case is Article 3, which states:  

“no-one shall be subjected to torture or to inhuman treatment or degrading treatment or 

punishment” 

The primary issue before the Court was therefore whether the alleged failures of the police 

amounted to a violation of Article 3 of the Convention.  

Decision  

The Court of Appeal held that Article 3 of the Convention imposes a positive obligation to 

investigate allegations of inhuman or degrading treatment. In doing so, it categorically rejected 

the MPS’s argument that the negative terminology of Article 3 (i.e. “no-one shall be subjected…”) 

prevented a finding of a positive duty to investigate. According to Lord Justice Laws, such a 

construction was “merely to point to the literal meaning of the provision” and was “blind to the 

jurisprudence on Article 3”.  

The Court was also not persuaded by the MPS’s argument that a duty to investigate only arises 

where the State is complicit in the alleged substantive breach of Article 3 of the Convention. 

Instead, it noted the long line of Strasbourg and common law authority where the Court 

repeatedly made it clear that the positive obligation to conduct an official investigation where an 

individual has claimed that he or she has been seriously ill treated in breach of Article 3 is not 

limited to cases of ill treatment by State agents.  

The Court did however observe that not all minor investigatory failures on the part of the police 

would necessarily amount to a breach of Article 3 of the Convention. The nature and scope of the 

investigation required will depend on the factual matrix of each case.  

In other words, the investigative duty imposed by Article 3 of the Convention may be applied with 

various degrees of rigour - there is a sliding scale from systematic torture by State agents (at one 
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end of the scale) to misconduct by private individuals narrowly surmounting the minimum 

threshold for the engagement of Article 3 (at the other). The Court observed that in circumstances 

where non-State agents have engaged in serious violent crime, a “proper criminal investigation” 

by the State is likely to be required.  

Applying the principles to the DSD/NBV factual matrix, the Court found that the MPS had failed to 

conduct a “proper criminal investigation”, referring to the systematic and operational investigative 

failures (identified at first instance by Green J). The relevant systematic failures included:  

 the failure to provide proper training to the relevant officers investigating DSD/NBV’s 

case;  

 the failure to adequately supervise and manage;  

 the failure to maintain confidence with the victims; and  

 the failure to allocate appropriate resources to the case.  

The relevant operational failures included:  

 the failure to record relevant facts;  

 the failure to interview key witnesses;  

 the failure to collect relevant evidence (including CCTV footage); and 

 the failure to believe the victims or take their complaints seriously. 

In light of the above, the Court found that the MPS had violated Article 3 of the Convention. The 

Court did not however reach the same conclusion in the case of Koraou. Affirming the trial 

judge’s decision, the Court accepted that Koraou’s case was “on the margin of what might be 

properly described as in human or degrading treatment”, and emphasised the “need to avoid an 

unacceptable burden being imposed on the police”.   

Whilst the Court identified shortcomings in the investigation of Koraou’s assault, it accepted that a 

number of positive steps were taken by the investigating officers, particularly at the scene. It was 

also relevant that there was an inconsistency in the evidence provided by the appellant (namely, 

that a “white” male had bitten his ear) and independent evidence from door staff (namely, that the 

offender was “black”). In these circumstances, the Court held that a wider margin was to be 

afforded to the State when determining the means of compliance with the investigatory duty of 

Article 3 of the Convention.   

Commentary 

The Court of Appeal’s decision in DSD/NBV and Koraou provides important clarity on the nature 

and extent of the obligation to investigate alleged criminal conduct under Article 3 of the 

Convention.  

The decision reinforces that whilst the State has a positive duty to investigate alleged criminal 

conduct, it enjoys a margin of discretion as to how it complies with that duty – a margin which 

widens at the bottom end of the scale (i.e. negligence by non-State agents) and narrows at the 

top end of the scale (i.e. systematic and deliberate torture by State agents).  

The full text of the decision can be found here. 

Madeleine McIntosh is a Law Graduate at King & Wood Mallesons 

 

 

https://www.judiciary.gov.uk/wp-content/uploads/2015/06/dsd_-nbv_and_karaou_judgment_30-6-15-2.pdf
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NOTICEBOARD 

Jobs: Children’s Court of Victoria 

The Children’s Court of Victoria is currently hiring for a Koori Services Coordinator based at the 

Broadmeadows Children's Court. 

Jobs: Human Rights Watch 

Human Rights is seeking applicants for the position of Geneva Deputy Director to advocate at 

the United Nations and on UN-related issues in Geneva.  

Breakfast to celebrate the International Day of Older Persons 

Tuesday, 6 October 2015 

Hear from a panel of older Australians who have made their mark before and after 65 years of 

age and join the conversation about the value older workers bring to our workplaces. 

The number of Australians aged 65 and over is projected to more than double by 2054-55 

compared with today. The community and economy will benefit from opportunities to support 

older Australians who want to work, so please join in this conversation. 

Panel members:  

 Dr Sally Cockburn, GP and health advocate, current host of Talking Health on radio 

3AW; 

 Professor Emeritus Andrea Hull, who has worked in the arts, cultural policy, and 

education in Chief Executive and Board roles in Federal and State government; 

 Lois Peeler, Executive Director and Principal of Worawa Aboriginal College and an 

original member of the musical group The Sapphires; 

 Former Judge Peter Couzens, former Judge of the County Court of Victoria and 

President of the Children’s Court; 

 The Hon John Cain II, former Premier of Victoria, lawyer and author, current Professorial 

Associate at the University of Melbourne; and 

 Harrison Young, investment banker with a career spanning three decades and 

numerous portfolios, including as the CEO of China’s first international investment bank. 

Click here for more information about this event. 

Inquire Australia presents: Bias and Royal Commissions: Heydon and 

beyond 

7 October 2015 

Inquire Australia invites you to a seminar by Professor Matthew Groves. 

The recent application that Dyson Heydon disqualify himself from continuing to act as a Royal 

Commissioner focused attention on the application of the bias rule to Royal Commissions. In this 

seminar, Professor Groves will consider the Commissioner’s written reasons for his decision not 

to disqualify himself, and the application of the rules against bias to Royal Commissions. 

https://jobs.careers.vic.gov.au/jobtools/jncustomsearch.viewFullSingle?in_organid=17956&in_jnCounter=222590906
http://www.hrw.org/about/careers/geneva-deputy-director
http://www.humanrightscommission.vic.gov.au/index.php/news-and-events/events/item/1262-60-theres-still-work-to-do-2015-international-day-of-older-persons-6-october-2015
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Professor Matthew Groves is co-author of the leading text, Aronson & Groves Judicial Review of 

Administrative Action, and his work focuses particularly on fairness and bias, reforming judicial 

review, constitutional influences on public law, tribunals and comparative administrative law. His 

work was cited in Commissioner Heydon’s reasons for decision. 

This seminar is part of Inquire Australia’s on-going series, Anatomy of a Royal Commission. 

Click here to register for this event and for more information.  

Save the date: Upcoming Castan Centre event 

On October 29 (6-7:30pm) a panel discussion on Australia's upcoming Universal Periodic Review 

at the UN will be held at Monash Law Chambers, 555 Lonsdale Street, in conjunction with the 

Castan Centre for Human Rights Law and the UNAA. Details to be posted on Castan Centre 

website closer to the date. 

 

RECENT HRLC MEDIA HIGHLIGHTS 

Rape victims and whistleblower speak out about violence on Nauru  

Daniel Webb on ABC’s 7.30 Report, discussing the recent cycle of violence in Australia's offshore 

detention regime and the collapse of the rule of law in Nauru. Watch here  

Mistreatment of youth prisoners in Darwin corrections facility 

Ruth Barson on ABC’s PM Program discusses why the Human Rights Law Centre has urged the 

Special Rapporteur on torture to take urgent action to investigate allegations of mistreatment at 

Darwin's youth detention centre. Listen here 

Time to erase Queensland's shameful past 

Anna Brown talks to the Brisbane Times about the importance of acknowledging the injustice of 

previous laws against homosexuality and addressing the lingering consequences of left-over 

convictions. Read here 

Meet Susie, the woman behind the push for abortion clinic buffer zones 

Emily Howie provides comment to The Age about how important safe access zones are for 

women accessing their reproductive health rights.  Read here 

 

 

 

 

 

 

 

 

http://www.inquireaustralia.com.au/
http://www.abc.net.au/7.30/content/2015/s4321266.htm
http://www.abc.net.au/pm/content/2015/s4316907.htm
http://www.brisbanetimes.com.au/queensland/time-to-erase-queenslands-shameful-past-20150928-gjwsad.html#ixzz3n6i3DHXV
http://www.theage.com.au/victoria/meet-susie-the-woman-behind-the-push-for-abortion-clinic-buffer-zones-20150903-gje41h.html#ixzz3n6jOqkjZ
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The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

The Human Rights Law Centre protects and promotes human rights in Australia and in Australian 

activities abroad. We do this through a strategic combination of legal action, advocacy, research 

and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267  

http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda

