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 ‘IF I WERE ATTORNEY-GENERAL…’ 

With Australians heading to the polls this weekend, we asked the three people contending to be 
the next Commonwealth Attorney-General to outline their visions and priorities for human rights 
and justice in Australia. Here’s what they had to say… 

 

Mark Dreyfus QC, Labor MP and Commonwealth Attorney-General 

Building on Labor’s human rights record 
We have just marked the fiftieth anniversary of Martin Luther King’s ‘I Have a Dream’ speech. 
One of Mr King’s eloquent observations about justice, though not from that wonderful speech 
before the Lincoln Memorial, was that “Human progress is neither automatic nor inevitable... 
Every step toward the goal of justice requires sacrifice, suffering, and struggle; the tireless 
exertions and passionate concern of dedicated individuals."  

Mr King clearly understood that justice and human rights must be fought for, and that what is won 
in that struggle must then be defended.  It is my view that this observation holds true for Australia, 
and that we cannot claim to be a great nation without a commitment to justice and human rights – 
not just in our rhetoric, but in our actions. 

Our Labor Government has been working since 2007 to build a more just Australia, consistent 
with our values and reflecting evolving human rights standards. I am proud of the progress that 
we have made in the last six years in office, and since becoming Attorney-General in February 
this year I have been working to further this noble objective. 

But there is still work more to do. 

Access to justice is fundamental to community well-being, and requires that all Australians, 
regardless of means, have a fair go under the law. Despite a constrained fiscal environment, this 
year our federal Labor Government delivered a critical funding boost for legal aid commissions 
(7%), community legal centres (25%) and Aboriginal and Torres Strait Islander legal services 
(8%), as well as announcing new funding for self represented litigant services.  

We also funded the establishment of knowmore, a free national legal advisory service to support 
people in relation to, and particularly those who are appearing before, the Royal Commission into 
Institutional Responses to Child Sexual Abuse.  

Restoring access to justice after the savage cuts of the Howard Government is a long haul task. 
We have made significant progress but there is still more to be done to achieve the promise of 
equal access to justice for all.  And I am determined to continue that work. 

Despite initial opposition from the Coalition, for the first time we now have federal protections 
against discrimination on the basis of sexual orientation, gender identity and intersex status. 
These are welcome and long-overdue reforms, but there is still more to be done to consolidate, 
modernise and strengthen our complex and at times overlapping discrimination laws. 

Our Government has removed discrimination against same-sex couples from 85 Commonwealth 
laws. But there is still more to be done. Unlike the Liberal Party, Labor has committed to a 
conscience vote on marriage equality, another long-overdue change to our law that I strongly 
support. 
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Our Government has started a process of building community support for the constitutional 
recognition of Aboriginal and Torres Strait Islander peoples. We have provided $10 million to 
Reconciliation Australia to raise awareness of this issue, and in February we passed the 
Aboriginal and Torres Strait Islander Peoples Recognition Act 2013 as a step towards a 
successful referendum. But there is still much more to be done to achieve justice for Australia’s 
first peoples. 

In particular, we need to address the shocking imprisonment rates of Aboriginal and Torres Strait 
Islanders. And I am enthusiastic about working with the states and territories to implement justice 
reinvestment processes that show significant promise in cutting crime, saving taxpayer funds and 
strengthening communities. 

With respect to human rights, our Government launched Australia’s Human Rights Framework in 
2010, which greatly enhanced Parliamentary scrutiny of human rights through the establishment 
of the Parliamentary Joint Committee on Human Rights. It also established Australia’s National 
Human Rights Action Plan and integrated the plan with our constructive engagement with human 
rights mechanisms through the United Nations. There is still more to be done to strengthen the 
protection of human rights, and the 2014 review of the Framework presents an important 
opportunity to consolidate and extend these gains. 

On the international stage, Australia is playing a constructive role advancing global justice 
through our seat on the Security Council and we have announced Australia’s candidacy for the 
UN Human Rights Council in 2018. 

Our record and our vision stand in stark contrast to those of the Liberal Party. 

The Liberal’s spokesperson on legal affairs, Senator George Brandis, claims to champion free 
speech while supporting the gagging by conservative state governments of community legal 
centres and other organisations whose voices are integral to debates about improving our laws 
and policies. 

The only pretence of a commitment to free speech from Mr Brandis is his stated plan to repeal 
the 1995 law against racial vilification – or ‘hate speech’. What that really means is stripping away 
people’s protection from racial abuse and persecution. Not only does this law already include 
extensive protections for freedom of speech and political communications, but it has been 
working well for twenty years, with the courts only utilising the provision in the most serious 
cases. One has to question what kind of society Mr Brandis wants Australia to become when he 
claims that racially motivated hate speech is necessary to ‘intellectual freedom’ in our nation.  

Of course we must be free to talk about racism, culture and diversity in this country, but when 
Senator Brandis and Mr Abbott talk about free speech, it is not the interests of the victims of 
racial prejudice they have in their minds. 

It is clear from their own statements – and conspicuous silences in the face of abuses by their 
conservative state counterparts – that if given the chance, the federal Coalition would reverse the 
progress our nation has made on justice and human rights since 2007, stripping back the 
Australian Human Rights Commission, retreating from our constructive engagement with 
international human rights mechanisms, and putting intense pressure on legal assistance funding 
through unwarranted and ideologically driven budget cuts. We must do all we can to stop this 
from happening. 

Labor has a long history and a strong vision for justice and human rights in our nation. And we 
also have a clear plan of action. If I have the honour of continuing to serve the nation as Attorney-
General in a re-elected Rudd Government, I will continue the work of making Australia a more 
just and egalitarian nation under the rule of law. 
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George Brandis QC, Liberal Senator & Shadow Attorney-General,  

Reclaiming human rights from the fury of ideologues 
There has been, in the course of the past few years, an almost unprecedented level of discussion 
of human rights issues in the national political debate. That is to be welcomed, for mainstream 
political discourse should be focused on, and articulate about, the human rights implications of 
political decisions. 

Unfortunately, however, the discussion of human rights issues has been both narrow and one 
sided. The very term “human rights” has been appropriated by the Left, as if human rights 
advocacy were a left-wing cause. The truth is that the human rights debate is both broader and 
more sophisticated than certain of its more voluble advocates are willing to admit. 

My approach to the human rights debate starts with the proposition that human rights and 
individual rights are synonymous. No debate about human rights makes any sense unless we 
first recognize that rights are moral claims inhering in individual men and women (and, in certain 
circumstances, in corporations as well). I represent the only political party in the Australian 
Parliament which was brought into being for the very purpose of advancing and protecting the 
rights of the individual. The Labor Party was created to protect the interests of a section of the 
community defined by reference to its relative economic position. The National Party (originally 
the Country Party) owes its existence to the desire to protect the interests of a section of the 
community defined by geography – those who live in regional and rural Australia. The Greens 
were originally a party devoted to a single cause – protection of the natural environment – and 
although their interests have diversified to the protection of a variety of left-wing causes, nobody 
would suggest that the protection of the rights of the individual is among them. Only the Liberal 
Party was created to protect and defend individual rights – a point made time and again by our 
founder, Robert Menzies. So the Liberal Party enters this debate as the only party for whom 
rights are core business. 

Sadly, over several decades, the language of human rights has been appropriated by the Left. 
And, as the parties of the Left have appropriated the language of human rights, they have 
distorted the debate to the extent that certain fundamental rights are either devalued or in some 
cases eliminated from the conversation entirely.  The current state of the human rights debate in 
Australia would have been unrecognizable to the scholars of the Enlightenment, or the 
signatories to the Declaration of Independence. In particular, they would have been astonished to 
learn that the most fundamental of all human rights – freedom – has been displaced in the 
service of the ideological ends of the Left. 

Let me give two examples. During the last Parliament, the Government seriously considered 
establishing an office, entitled the “Public Interest Media Advocate”, whose very purpose was to 
cast a judgmental eye over what newspapers published. If newspapers defied the Advocate’s 
rulings in relation to the appropriateness of particular editorial conduct, they could have faced 
sanctions analogous to those for contempt of court.  The inspiration of the Advocate was the 
Finkelstein Report on media regulation, which was explicit in its disdain for the orthodox liberal 
conception of freedom of the press, preferring the collectivist values of what it described as “the 
new intellectual climate” of the twentieth century. It is alarming how many of those who claim to 
be defenders of human rights were either silent, or, even worse, supportive in the face of such a 
blatant attempt to limit press freedom. In Senate Estimates earlier this year, the President of the 
Australian Human Rights Commission, Professor Gillian Triggs, conceded that the Commission 
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was largely missing in action during the press freedom debate.  So were many others who pose 
as defenders of human rights. 

The second example is the debate over the exposure draft of the Human Rights and Anti-
Discrimination Bill last year, which contained provisions which could have had the effect of 
limiting freedom of discussion of important political and social questions on the specious ground 
that other members of the community may have found then offensive or insulting. The test was 
not the objective test of reasonableness, judged by ordinary community standards, but the 
subjective test. The onus of proof on the core issue was reversed in favour of the complainant. It 
is difficult to think of a law which would have had a greater chill effect upon freedom of speech. 
Yet, once again, the human rights lobby were largely either silent or, worse, apologists. 

A Coalition Government will defend freedom of speech and expression. We regard these rights 
as fundamental human rights which should not be subordinated to the illiberal ideological agenda 
of the Left.  We will always support appropriate anti-discrimination laws. It was, for instance, 
following the recommendations of the Liberal senators who sat on the inquiry into the Human 
Rights and Anti-Discrimination Bill that the Government moved to amend the Sex Discrimination 
Act to include sexual preference as a protected attribute. But we will not allow invasive legislation 
to restrict traditional rights and freedoms on the basis of specious claims that they are truly a 
further advance of anti-discrimination measures. It is alarming that last week the Attorney 
General Mark Dreyfus said that, were the Government to be re-elected, it would reintroduce the 
Bill. 

As well, we will ensure that the Australian Human Rights Commission is observant of its statutory 
mandate to uphold all human rights, not merely some. We will remove from the Racial 
Discrimination Act the provisions under which the broadcaster Andrew Bolt was successfully 
prosecuted merely because he expressed a controversial opinion. And we will review the 
Commonwealth statutes to identify – and we will then, where appropriate repeal – those 
numerous instances were traditional procedural rights, such as the presumption of innocence, the 
privilege against self-incrimination, and legal professional privilege, have been attenuated or 
abrogated entirely. 

A Coalition Government will put the real human rights debate – the rights to freedom of 
expression, freedom of the press, the traditional rights of the individual in defending himself 
against the power of the State – front and centre before the Australian people. No longer will the 
most precious human right of all – the freedom of the individual – be devalued. True to our liberal 
heritage, it will be defended, including against the bogus claims of those who would limit it in the 
service of other ideological ends. 

The role of the political Left has, historically, been to trample upon the rights and freedoms of 
individual men and women in the name of messianic ideological causes. It should be the role of 
those who really care about human rights to protect them from the fury of the ideologues. This a 
Coalition Government will do. 
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Penny Wright, Greens Senator and spokesperson for legal affairs 

Autonomy and certainty for the legal sector 
The law is a powerful force in any society. There have always been some who can use it to 
advance their own interests, but if there’s one thing we can learn from history, it’s that the law can 
get it wrong. In Cromwell’s England it was illegal to eat fruit mince pies. Fifty years ago in 
Australia it was illegal to be gay.  

We have always needed progressive forces to push for change where the law is out of date, 
doesn’t reflect the community’s values or is simply unlawful. The Australian Greens want to see a 
more caring society, where the rights of all people are upheld. 

Access to justice is often defined as being able to get legal advice and assert rights. But the 
ability to challenge unfair laws should be open to all who live in a society, not just those with 
wealth or power. As Attorney-General, I would support policy development and law reform 
advocacy as important functions for non-profit organisations, complementing their casework and 
advice roles.  

There is an increasingly forceful view that those in receipt of public funding have no business 
engaging in this sort of activity. When the Refugee and Immigration Legal Centre (RILC) 
challenged the federal government’s “Malaysia solution” policy in the High Court, some 
questioned their right to use government funding to challenge law or policy. If a policy is illegal or 
incompatible with human rights, where better to challenge this than the highest court in the 
country? The RILC’s stance was vindicated. Where there is no such challenge, illegitimate 
government action, incompatible with human rights, would have prevailed against some of the 
most vulnerable individuals in Australia.  

This is a democracy at its most robust and mature – upholding the rule of law for all, not just the 
most wealthy. 

Elsewhere in the legal sphere, we see growing attacks on the rights of legal assistance services 
to highlight and work to change the systemic legal and social problems they are uniquely 
positioned to understand.  

It is not simply a matter of resources: in many cases, the restrictions are ideological. If I were 
Attorney-General I would ensure that community legal centres and legal aid services can work to 
their strengths, challenging systems and laws which are unfair and disproportionately affect 
disadvantaged Australians.  

In Queensland, the state government gagged community organisations by making funding 
agreements subject to the condition that an organisation “must not advocate for state or federal 
legislative change”. Nor can their website so much as link to other organisations who advocate 
for such change.  

The New South Wales government issued similar funding guidelines earlier this year, but not 
before de-funding the Environmental Defenders Office for its “left agenda to destroy the 
economy”.  

This trend from conservative state governments – on the back of the Howard government’s 
record of restricting the use of public money for litigation in 1997 – bodes ill under a federal 
Coalition government. 

Upholding human rights and defending the rule of law are some of the most fundamental duties 
of the principal law officer in Australia.  
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I would act swiftly to reduce the scandalous over-representation of Aboriginal and Torres Strait 
Islander Australians in our prisons. Late last year, I initiated an inquiry into a Justice 
Reinvestment approach to criminal justice as Chair of the Senate Legal and Constitutional Affairs 
References Committee. By reinvesting money away from prisons into the disadvantaged 
communities where most offenders come from, it is possible to reduce crime, reduce 
imprisonment rates and build communities all at once. If I were Attorney-General I would prioritise 
the federal government taking a leadership role through a national expert body, and working with 
the states to deliver grants for pilot programs. 

As Attorney-General, I would consolidate human rights and anti-discrimination laws, introduce 
compensation for wrongful convictions and ratify the Optional Protocol to the Convention against 
Torture (OPCAT) in a fraction of the time successive governments have spent prevaricating.  

And as well as ensuring political autonomy for community legal centres and legal aid 
commissions, I’d also provide the financial certainty they urgently need. The Greens will double 
funding for community legal centres and Indigenous family violence prevention legal services, 
over the forward estimates. We will increase legal aid funding and other Indigenous legal services 
by half, and maintain this. The recommendations of my Senate inquiry into federal court fee 
increases, acknowledging that the courts must be properly resourced as an independent pillar of 
government, would also be implemented. 

The Greens’ access to justice policy for the 2013 federal election responds to increasingly urgent 
calls from the legal community to address unmet legal need in Australia. I know that fundamental 
rights become privileges if they cannot be upheld. 

As the Greens’ spokesperson for legal affairs, I am able to keep these things on the agenda and 
maintain pressure on the government. As Attorney-General, I would delight in implementing these 
basic steps to ensure the rule of law, the protection of human rights and access to justice for all 
Australians. 

 

STAND WITH US TO DEFEND DEMOCRATIC FREEDOMS 

Protecting Australians’ right to vote and other democratic freedoms 
Australians can be justifiably proud of our strong democratic institutions and culture. We have a 
strong, inclusive electoral system based on the idea of a universal suffrage.  

At times we have been world leaders in advancing voting rights – Australia was one of the first 
nations to allow women to both vote and stand for parliament, and at times our actions have been 
shameful – is wasn’t until 1962 that Aboriginal and Torres Strait Islander people were given the 
vote at federal elections. 

Whilst voting rights in Australia today are widely enjoyed, we cannot take them for granted.  In 
recent years state and federal governments have sought to restrict Australians’ right to vote and 
have only been prevented from doing so through legal action. 

The HRLC works to protect the right to vote through strategic litigation and advocacy. 

We have been involved in two landmark cases in the High Court that have strengthened the right 
to vote in Australian law.  

In 2007, in Roach v Electoral Commissioner the High Court recognised for the first time that 
Australia’s Constitution protected the right to vote. In doing so, it struck down a law that denied all 
prisoners the right to vote and won the right for nearly 10,000 people in prison to vote. 
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In 2010, Rowe v Electoral Commissioner, the High Court struck down laws that required the 
electoral rolls to be closed on the date of the issue of electoral writs. The decision restored the 
previous arrangement where the rolls were kept open for 7 days after the issue of writs. Our work 
ensured an estimated 100,000 people who enrolled in this 7 day period were able to vote at the 
2010 election. The impact of the decision continues today. In the current 2013 election, over 
180,000 people enrolled, re-enrolled or updated their details in this period. 

Our work protecting the right to vote is continuing. The Coalition has indicated it would restrict the 
right of prisoners to vote at federal elections if it was elected and right now, the Queensland 
government is proposing to pass a law that would require Queensland voters to show 
identification in order to cast a vote in an election. Such a law is likely to discriminate against 
Aboriginal and Torres Strait Islander peoples, people experiencing homelessness, young people, 
old people and people with disability who are less likely to hold the necessary ID. The HRLC has 
worked with other community groups to write to the Queensland A-G urging him not to introduce 
voter ID requirements. 

The HRLC’s Ben Schokman was also recently on ABC’s Sunday Extra discussing prisoner voting 
rights issues. 

Voting rights are just one of a range of human rights such as freedom of speech and rights to 
associate, assemble and protest that are fundamental to democracy. The HRLC’s work to 
strengthen these rights have included: 

• defending protest rights in litigation supporting Occupy Melbourne protesters; 

• successfully challenging rules that limited public housing tenants’ freedom of speech 
and peaceful assembly rights; 

• intervening to support freedom of speech when City of Adelaide by-laws prohibited 
canvassing, preaching or haranguing without a permit; and 

• challenging parole conditions that restricted freedom of speech by preventing Aboriginal 
activist Lex Wotton from attending community meetings or speaking or communicating 
with the media without permission . 

Regardless of your political allegiances, we hope you can take a moment to appreciate the 
fundamental democratic freedoms we enjoy in Australia and join us in working to protect and 
strengthen them even further. 

www.hrlc.org.au/donate 

 

 NEWS IN BRIEF 

Human rights coverage during the Federal election  
The 2013 election campaign hasn’t been a pretty sight for those passionate about human rights.  

Both the Government and the Opposition’s asylum seeker policies fall well short of meeting 
Australia’s obligations under the UN Refugee Convention as they compete to unveil harsher 
deterrence-based policies. 

The Labor Government has begun sending asylum seekers who arrive by boat to PNG for 
processing and settlement, while the Liberal National Coalition has promised to establish a tent 
city on Nauru and a military-led border protection scheme. 

http://www.smh.com.au/federal-politics/federal-election-2013/coalition-in-push-to-cut-prison-votes-20130706-2pikr.html
http://www.smh.com.au/federal-politics/federal-election-2013/coalition-in-push-to-cut-prison-votes-20130706-2pikr.html
http://www.hrlc.org.au/attorney-general-urged-to-rethink-voting-id-hurdle-that-may-prevent-queenslanders-from-casting-votes
http://www.abc.net.au/radionational/programs/sundayextra/democracy-explained3a-voting-in-prisons/4910548
http://www.abc.net.au/am/content/2011/s3359779.htm
http://www.hrlc.org.au/public-housing-residents-political-rights-curtailed
http://www.hrlc.org.au/high-court-decision-highlights-lack-of-protections-for-free-speech
http://www.hrlc.org.au/high-court-misses-opportunity-to-uphold-freedom-of-speech-and-freedom-of-the-press-29-feb-2012
http://www.hrlc.org.au/donate
http://www.theage.com.au/comment/the-png-solution-as-harsh-as-it-is-unprecedented-20130721-2qccz.html
http://www.theage.com.au/comment/the-png-solution-as-harsh-as-it-is-unprecedented-20130721-2qccz.html
http://www.abc.net.au/news/2013-08-01/asylum-seekers-sent-to-manus-island-after-png-deal/4857362
http://www.abc.net.au/news/2013-08-01/asylum-seekers-sent-to-manus-island-after-png-deal/4857362
http://www.smh.com.au/federal-politics/political-news/coalitions-tent-city-trip-funded-by-logistics-company-that-provides-tents-20130730-2qws3.html
http://www.smh.com.au/federal-politics/political-news/coalitions-tent-city-trip-funded-by-logistics-company-that-provides-tents-20130730-2qws3.html
http://www.theguardian.com/world/2013/jul/25/abbott-png-operation-sovereign-borders
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The UN has found that Australia has committed nearly 150 human rights violations by indefinitely  
detaining 46 refugees and a High Court challenge has been launched against off-shore 
processing. The Coalition meanwhile, has announced it will scrap independent reviews of 
negative refugee determinations and scrap all reviews rights for refugees given adverse ASIO 
assessments.  

The policies of both major parties fail to address the underlying problem of why people are taking 
dangerous boat journeys to reach Australia. In contrast, the Greens’ rhetoric has focused on 
providing safe alternative pathways and prominent human rights advocates such as Malcolm 
Fraser and Julian Burnside have endorsed their asylum seeker policies.  

(A useful summary by the ABC of where the parties stand on asylum seeker issues can be found 
here.)  

Keen to tap into the increasing community support for marriage equality, PM Kevin Rudd has 
committed Labor to a conscience vote within 100 days if re-elected. Unfortunately, with Tony 
Abbott ruling out a free vote for Liberal MPs, any proposed amendment to the Marriage Act would 
likely fail. 

On a positive note, there is at least bipartisan support for both ‘closing the gap’ and constitutional 
recognition of Aboriginal and Torres Strait Islander peoples in the Australian Constitution. (A 
useful summary of where the parties stand on Indigenous Affairs can be found here.) 

Also promising is the commitment both major parties have to providing paid parental leave 
schemes which will strengthen family and workplace rights and promote equality for women. 

 

 HRLC POLICY WORK AND CASE WORK 

UN asked to investigate Australia’s role in deadly US drone strikes 
The United Nations has been asked to investigate Australia’s role in the deaths of civilians 
caused by the United States’ drone program. 

In a joint letter, the Human Rights Law Centre and Human Rights Watch (HRW) have asked the 
UN Special Rapporteur on Counter Terrorism to expand a current investigation into the civilian 
impact of drone strikes so it also examines Australia’s role in locating targets through operations 
at the joint Aus/US Pine Gap military base. 

The Human Rights Law Centre’s Director of Advocacy & Research, Emily Howie, said there was 
growing international concern about the US targeting of people outside of the internationally 
recognised armed conflict in Afghanistan. 

“There is very real risk that Australian officials at Pine Gap are facilitating the killings of civilians 
and those killings violate the laws of war and human rights law,” said Ms Howie. 

There is also very little transparency of the US’s lethal targeting operations. 

“The US drone program is conducted under a shroud of secrecy. There is very little oversight of 
the decisions made to kill certain individuals or transparency about what legal restraints may be 
in place,” said Ms Howie. 

The joint letter asks the Special Rapporteur to expand his investigation to include the following 
issues relating to Australia: 

• The extent to which Pine Gap is used to track targets before a drone strike and in post-
strike assessments 

http://www.theage.com.au/federal-politics/federal-election-2013/un-finds-australia-guilty-in-150-cases-20130822-2sei6.html
http://www.theage.com.au/federal-politics/federal-election-2013/labor-coalition-targeted-in-asylumseeker-court-challenge-20130827-2so4e.html
http://www.theherald.com.au/story/1711229/plan-to-deny-asylum-seekers-court-reviews-illegal/
http://www.theage.com.au/federal-politics/federal-election-2013/coalition-to-axe-reviews-on-refugees-20130829-2stve.html
http://www.theage.com.au/federal-politics/federal-election-2013/coalition-to-axe-reviews-on-refugees-20130829-2stve.html
http://media.smh.com.au/news/national-times/deterrence-wrong-way-turn-back-4667388.html
http://www.heraldsun.com.au/news/special-features/greens-would-give-asylum-seekers-full-welfare-under-8216more-humane8217-policy/story-fnho52jj-1226703475001
http://www.heraldsun.com.au/news/special-features/greens-would-give-asylum-seekers-full-welfare-under-8216more-humane8217-policy/story-fnho52jj-1226703475001
http://www.abc.net.au/news/2013-07-06/fraser-throws-support-behind-greens-hanson-young/4803722
http://www.abc.net.au/news/2013-07-06/fraser-throws-support-behind-greens-hanson-young/4803722
http://www.smh.com.au/federal-politics/federal-election-2013/burnside-adds-his-voice-to-greens-message-20130824-2sios.html
http://www.abc.net.au/news/federal-election-2013/policy/asylum-seekers/
http://www.abc.net.au/news/federal-election-2013/policy/asylum-seekers/
http://www.news.com.au/national-news/victoria/kevin-rudd-says-he-won8217t-force-his-samesex-marriage-views-on-the-public-with-a-referendum/story-fnii5sms-1226704565461
http://www.theaustralian.com.au/national-affairs/election-2013/unlike-kevin-rudd-tony-abbott-is-not-swayed-by-family-on-gay-marriage/story-fn9qr68y-1226695416458
http://www.theaustralian.com.au/national-affairs/election-2013/unlike-kevin-rudd-tony-abbott-is-not-swayed-by-family-on-gay-marriage/story-fn9qr68y-1226695416458
http://www.theguardian.com/world/2013/aug/10/constitutional-proposal-on-indigenous-australians-will-be-ready-in-a-year-tony-abbott
http://www.theaustralian.com.au/national-affairs/indigenous/call-to-close-indigenous-life-expectancy-gap/story-fn9hm1pm-1226705619811
http://www.theaustralian.com.au/national-affairs/indigenous/mark-yettica-paulsons-dream-for-indigenous-recognition/story-fn9hm1pm-1226706068863
http://www.theaustralian.com.au/national-affairs/indigenous/mark-yettica-paulsons-dream-for-indigenous-recognition/story-fn9hm1pm-1226706068863
http://www.abc.net.au/news/federal-election-2013/policy/indigenous-affairs/
http://www.sbs.com.au/news/article/2013/08/28/glance-paid-parental-leave-policy-major-parties
http://www.sbs.com.au/news/article/2013/08/28/glance-paid-parental-leave-policy-major-parties
http://www.hrlc.org.au/wp-content/uploads/2013/08/HumanRightsLawCentre_HumanRightsWatch_Letter_to_SpecialRapporteur.pdf
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• The extent to which intelligence from Pine Gap was used in the 25 case studies the 
subject of the inquiry 

• The nature of the cooperation between Australian and US officials within the base and 
the level of involvement of Australian officials in obtaining and providing locational data 
used in targeting 

• The basis on which Australia claims its involvement through the Pine Gap base is lawful 
under both domestic and international law 

• The policy that applies to Australian officials at Pine Gap setting out the circumstances 
in which they transfer data to the US drone program 

Ms Howie said Australia should come clean about the role of the Pine Gap facility in the death of 
hundreds of civilians. 

“Australia must immediately disclose the extent to which it participates in the program and the 
legal standards that it applies to Australia’s role,” said Ms Howie. 

Independent Inspector’s report slams conditions of ongoing detention of 
juveniles in WA 
A damning report into the operation of Western Australia’s youth corrections system has 
identified systemic failures and regular mistreatment of young people in detention. 

Ben Schokman, a lawyer at the Human Rights Law Centre, said the youth justice system is 
entirely failing Western Australia’s young people. 

“Evidence shows that inflicting unreasonable and harsh conditions on prisoners will increase the 
risk of reoffending once they are released. So not only are incidents like these damaging for the 
children and young people within the justice system, but they are not in broader community’s 
interest because ultimately, every single one of them will be released back into the community,” 
Mr Schokman said. 

The report describes how young people at the Banksia Hill Detention Centre were held in 
‘lockdown’ of almost total solitary confinement for a three week period which culminated in a riot 
on 20 January 2013. For several weeks afterwards, the young people were then detained in their 
cells for 23 hours each day, and subjected to extensive use of handcuffs and strip searches on a 
routine basis. 

“The criminal justice system is supposed to promote rehabilitation and reintegration into the 
community. This type of poor treatment in detention will not reduce crime. It breaches the right to 
humane treatment in detention and a range of relevant children’s rights, including the ‘best 
interests’ principle, and only serves to increase the risk of future offending,” said Mr Schokman. 

Western Australia’s independent Inspector of Custodial Services completed the detailed report 
into the riot and the subsequent transfer of more than 70 young people, mostly Aboriginal, to the 
adult Hakea Prison. The Inspector’s report detailed strong criticisms of the state’s youth justice 
system and makes 35 far-reaching recommendations. 

“The report highlights that the corrections system is currently failing these young people. The ball 
is now in the Western Australian Government’s court to consider the 35 recommendations 
carefully and take concrete steps to ensure the humane treatment of young people in detention,” 
said Mr Schokman. 

The Inspector found the detention facility was a “fragile facility” where a major security incident 
was “entirely foreseeable”. In addition to criticisms about the facility’s security culture, poor 
emergency preparedness and “seriously deficient” staff training, the Inspector said the lockdown 
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of detainees in the lead up to the riot “was not reasonable and not necessary by way of risk 
management”. 

The Inspector concluded that a “fresh approach” is required and that responsibility for youth 
justice lie with a specific agency whose responsibility is youth justice services rather than adult 
imprisonment. He indicated that the steps that needed to be taken by the WA Government were 
“not rocket science” but should be capable of resolution with “good will” and “good management”. 

On a positive note, Mr Schokman said the release of the Inspector’s report highlighted the 
importance of WA’s system of independent monitoring and oversight of places of detention. 

“This is another compelling example of why Australia should ratify the UN’s Optional Protocol to 
the Convention against Torture. Western Australia is the only state in Australia that currently 
meets the international standards. That’s just not good enough,” said Mr Schokman. 

A copy of the Inspector’s report is available at 
http://www.custodialinspector.wa.gov.au/go/banksia-hill-inquiry/banksia-hill-inquiry. 

Urgent need for independent oversight highlighted by allegations of 
widespread rape in Queensland jails 
A Queensland jail worker at the Brisbane Women’s Correctional Centre has been granted bail 
after facing charges for a number of offences, including raping inmates, attempted sexual 
assaults and attempting to procure a sexual act by intimidation. 

Ben Schokman, a lawyer with the Human Rights Law Centre, said this fresh evidence of 
widespread rape in Queensland jails reveals an urgent need for independent monitoring and 
oversight of prisons. 

“The establishment of a fully independent body to inspect places of detention and publicly report 
its findings and recommendations is an urgent priority and required under international human 
rights law,” said Mr Schokman. 

These recent revelations follow serious concerns raised earlier this year about sexual assaults 
being commonplace in Queensland’s prisons, including concerns raised by the National 
Children’s Commissioner, Megan Mitchell, that 17-year-olds are at risk of being raped or harmed 
in adult jails. 

These concerns were dismissed at the time by Queensland Attorney-General, Jarrod Bleijie. 

“When it’s the prison guards themselves who are committing the rape, a complaints based 
system is hardly an appropriate or effective way to investigate allegations and to prevent the 
mistreatment from happening in the first place,” said Mr Schokman. 

Given the significant power imbalance that exists in prisons, Mr Schokman said there are many 
reasons why prisoners who have been the subject of mistreatment will be reluctant to make 
complaints about their treatment,” 

“Prisoners quickly learn that if you make a complaint, especially about sexual assault, then you 
will suffer further as a result. Independent oversight is clearly required to adequately protect the 
rights of people deprived of their liberty,” said Mr Schokman. 

These recent allegations are yet another reason why Australia must move urgently to ratify the 
UN’s Optional Protocol to the Convention against Torture. 

The Optional Protocol is an international treaty that obliges countries to establishment 
independent oversight bodies to inspect places of detention in order to prevent mistreatment. 

http://www.custodialinspector.wa.gov.au/go/banksia-hill-inquiry/banksia-hill-inquiry
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Australia signed the Optional Protocol in May 2009, but despite pledging to ratify it as a matter of 
urgency has so far failed to do so. 

“The Attorney-General’s cursory dismissal of widespread rape in Queensland prisons only further 
highlights the need for the establishment of an independent body,” said Mr Schokman. 

“Making places of detention more open, transparent and accountable helps to ensure that people 
deprived of liberty are treated with dignity and respect. Any further delay in the prevention of ill-
treatment in detention has intolerable social and economic costs and is simply not an option,” 
said Mr Schokman. 

Further information about the Optional Protocol and reasons for ratification by Australia are 
available at http://www.hrlc.org.au/australia-must-ratify-op-cat-submission-to-joint-standing-
committee-on-treaties-26-march-2012. 

Police shooting in Windsor highlights the need for independent 
investigation 
The fatal shooting of a man in Windsor by a Victoria Police officer highlights the need for 
independent investigations into police-related deaths. 

The Human Rights Law Centre’s Director of Advocacy and Strategic Litigation, Anna Brown, said 
that the current practice of police investigating themselves undermined public confidence in 
police and breached international human rights guarantees. 

“It’s vital that the investigation of this shooting be genuinely independent. Under current practice, 
Victoria Police officers will conduct the primary investigation including gathering forensic 
evidence, interviewing witnesses and then preparing the evidence brief for the Coroner. This is 
completely inappropriate. 

“Media commentary by Victoria Police command that the shooting was in self-defence 
demonstrates how inappropriate this situation is. These comments pre-judge the outcome of the 
investigation and underscore the lack of independence. 

“Police should not investigate themselves in situations like this. There are numerous examples 
from around Australia of cases where police investigations into fatal police shootings and other 
deaths in custody have been found to be flawed. 

“The process for determining what occurred in police fatalities must be effective and independent. 
This is critical for families of the deceased and for public confidence. It’s also critical for police. If 
the officer involved in this shooting did act in self defence, it’s in his interest that this be 
determined by a credible, effective and independent process. 

“Victoria needs an independent body to investigate police related deaths. Bodies that perform this 
role have been set up in Northern Ireland, England and Wales, Ontario and New Zealand. Setting 
up a similar body in Victoria would not only be the common sense approach, it would also be 
consistent with international human rights law. International human rights law requires that there 
must be an independent, effective investigation of police-related deaths,” Ms Brown said. 

Attorney-General urged to rethink voting ID hurdle that may prevent 
Queenslanders from casting votes 
Marginalised communities risk being shut out of the democratic process by proposed laws 
requiring voters to show ID in order to cast a vote in Queensland elections. 

http://www.hrlc.org.au/australia-must-ratify-op-cat-submission-to-joint-standing-committee-on-treaties-26-march-2012
http://www.hrlc.org.au/australia-must-ratify-op-cat-submission-to-joint-standing-committee-on-treaties-26-march-2012
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In an open letter to Queensland’s Attorney-General, Jarrod Bleijie, community and human rights 
groups have urged him not to introduce the laws he wants passed in early 2014 which would 
result in Queensland being the only Australian state or territory to have a voter ID requirement.  

The Human Rights Law Centre’s Director of Advocacy and Research, Emily Howie, said 
requirements for voters to show ID would make voting particularly difficult for many Aboriginal 
and Torres Strait Islander peoples as well as people experiencing homelessness, young people, 
old people and people with disability. 

“The laws would create unnecessary hurdles for all Queenslanders wanting to vote in elections, 
but they would be especially tough on particular groups. For example, evidence shows that many 
Aboriginal and Torres Strait Islander peoples still have difficulty accessing birth certificates and 
are less likely to have a driver’s licence,” said Ms Howie. 

The Queensland Government’s own discussion paper on the topic acknowledged that there is no 
evidence that voter fraud is occurring at the ballot box. 

“The right to vote is a fundamental democratic value and a human right. It must only be limited 
where absolutely necessary. The Queensland government is restricting a fundamental human 
right to address a problem that it acknowledges doesn’t exist,” said Ms Howie. 

The letter, signed by Human Rights Law Centre, the Aboriginal and Torres Strait Islander Legal 
Service, Caxton Legal Centre, the Australian Council for Civil Liberties and the Youth Affairs 
Network of Queensland suggests that as many as 40,000 Queenslanders could be prevented 
from voting if the law is introduced. 

The voter ID requirement would make it more difficult for Queenslanders to prove their identity at 
the ballot box than it is for them to enrol to vote with the Australian Electoral Commission. 

“Voting should be available to everyone on the electoral roll. If you’ve proven your identity 
sufficiently to be on the electoral roll, then you should not need to go above and beyond that in 
order cast your vote,” said Ms Howie. 

A copy of the letter can be found here. 

Racist stereotypes and profiling corrode trust and hinder policing 
Urgent reform is needed to Victoria Police training and policies to end the harm caused by racial 
discrimination and deliver more efficient and effective policing. 

During a community consultation process conducted by Victoria Police, the Human Rights Law 
Centre has discussed the harmful effects of racist practices within the force and highlighted 
benefits of human rights compliant policing practices. 

Executive Director of the HRLC, Mr Hugh de Kretser, said racial profiling is when police use 
stereotypes based on race, rather than objective evidence or individual behaviour, as the basis 
for making policing decisions. 

“Not only does racism cause damage to individuals but the use of racial stereotypes by Victoria 
Police is actually harming efforts to combat crime,” said Mr de Kretser. 

Flemington Kensington Community Legal Centre will tomorrow host Melbourne’s first People’s 
Hearing into Racism and Policing at 10am. 

The CEO of Flemington Kensington Community Legal Centre, Anthony Kelly, said the event 
represents a unique opportunity for the people of Victoria to hear directly from the people most 
affected by racism in policing. 

http://www.hrlc.org.au/wp-content/uploads/2013/08/Letter-to-Jarrod-Bleijie-Queensland-voter-ID-law.pdf
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“Testimony from witnesses, victims and community representatives will be recorded and 
transcribed and a report summarising key findings will be submitted to government and to the 
Victorian Police Inquiry. The People’s Hearing will identify the nature and extent of racial profiling 
by Victoria police and look for systemic changes to prevent it,” said Mr Kelly. 

There are reports of “over-policing” of members of African-Australian communities that indicate 
that “race” is used in Victorian policing practices, either consciously or unconsciously, in a 
manner that is illegitimate and unnecessary. 

Combined with overly racist incidents such as the “stubby holder” and email scandals in recent 
years, racism within Victoria Police members has led to a break down of trust between Victoria 
Police and the wider community. 

“Victoria Police has a legal responsibility and moral duty to stamp out racism within its ranks, 
which includes tackling the practice of ‘racial profiling’, that causes harm to individuals and 
corrodes public confidence in our police force,” said Mr de Kretser. 

“Studies have shown that racial profiling is ineffective and police are more likely to properly 
identify criminals where they do not use stereotypes and instead rely on intelligence, information 
or specific behaviour,” added Mr de Kretser. 

Racial profiling occurs most often in police decisions about who to stop, question, search, and at 
times who to arrest. Evidence has shown that in a particular area in Melbourne, African males are 
2.4 times in certain areas more likely to be stopped by police than other members of the public 
and yet are under-represented in crime statistics.  

The Human Rights Law Centre has joined with other organisations such as the Law Institute of 
Victoria, Flemington Kensington Community Legal Centre and the Victorian Equal Opportunity 
and Human Rights Commission, in recommending that the Victoria Police trial the a ‘receipting 
policy’ and introduce targeted training packages. The ‘receipting policy’ would mean those 
stopped and searched by policy would be given a receipt that recorded the details and reason for 
the search. 

“Victoria Police should learn from experience in other jurisdictions and publicly report on stop and 
search data, introduce specific training to address unconscious racial bias in policing and pilot the 
issuing of receipts when conducting searches,” said Mr de Kretser. 

A copy of the HRLC submission can be found here. 

For more information on the Victoria Police community consultation please visit here.  

Cruel refugee policies would violate international human rights law 
Like the Government’s policies, the new refugee policy unveiled by the Opposition is cruel, 
violates international human rights law and it does nothing to address the underlying problem. 

The Human Rights Law Centre is extremely concerned about the Coalition’s policy to scrap 
appeal rights. 

HRLC’s Director of Legal Advocacy, Daniel Webb, said scrapping appeal rights will simply 
increase the numbers of mistakes made and Australia will risk violating international law by 
returning people to potentially face things like torture and persecution. 

“Having a single public servant – reporting to their political masters – is no substitute for an 
independent court system. Determining whether someone is a refugee or not can be a matter of 
life and death. There is no margin for error as getting it wrong can mean that we return people to 
face the very persecution from which they have fled,” said Mr Webb. 

http://www.hrlc.org.au/wp-content/uploads/2013/08/Human-Rights-Law-Centre-Victoria-Police-Field-Contact-Inquiry-Submission-for-website.pdf
http://www.police.vic.gov.au/content.asp?Document_ID=39350
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The reintroduction of Temporary Protection Visas will leave people who have escaped the risk of 
serious human rights violations in a state of perpetual limbo. 

“These people are already here. This isn’t about deterrence. It’s punishment for the sake of short 
term politics. It’s cruel. It’s wrong and it does nothing to address the reasons why people are 
risking their lives,” said Mr Webb. 

Denying visas, work rights and family reunification to people in the community breaches a range 
of international human rights. 

Mr Webb said these measures are specifically designed to inflict suffering on innocent people 
and certainly breach international human rights law. 

“Of course, lawyers around the country will be looking for ways to protect their clients from these 
cruel policies,” said Mr Webb. 

Mr Webb said Australia needs to prioritise safer pathways for people seeking protection, so 
asylum seekers don’t feel that they have no other choice but to make a dangerous boat journey. 

“Simply shutting our doors doesn’t solve the problem, it just pushes it elsewhere. This is a 
regional problem and Australia has an important role to play in finding real regional solutions – 
not ones that just handball the problem to our poorer neighbours,” said Mr Webb. 

Editor’s note: In the last edition of Rights Agenda, the HRLC commented on the Government’s 
‘PNG solution’ which clearly breaches international law and will condemn thousands of people to 
significant suffering. The comments can be found here. 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Court makes Protective Costs Order to reduce barriers to public interest 
litigation  
Bare v Small [2013] VSCA 204 (9 August 2013)  

Summary 
The Victorian Court of Appeal granted an application for a Protective Costs Order (PCO) brought 
by Mr Nassir Bare. Mr Bare had brought an appeal against the orders of Williams J in the 
Victorian Supreme Court and applied for a PCO to limit his liability to pay costs in the event that 
the appeal was unsuccessful. The Court granted an order limiting recoverable costs to $5,000, 
following submissions by Youthlaw that they would be able to raise this amount to support Mr 
Bare’s appeal. 

Facts 

In the Supreme Court, Williams J had dismissed an application for judicial review brought by Mr 
Bare against a decision of the Office of Police Integrity (OPI) not to investigate an allegation of 
police misconduct.  

Mr Bare had complained to the Director alleging that he had been assaulted and racially abused 
by officers of Victoria Police. The OPI (now the Independent Broad-based Anti-corruption 
Committee) decided not to accept the matter for investigation. Instead Mr Bare was advised that 
the complaint should be referred to Victoria Police. 

At the heart of the judicial review proceeding was Mr Bare's claim that he had a right under 
section 10(b) of the Charter of Human Rights and Responsibilities (the Charter) to have his 
complaint investigated by a body independent of Victoria Police. Mr Bare argued that section 

http://www.hrlc.org.au/png-deal-carries-huge-human-rights-risks
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10(b) of the Charter (the right to freedom from cruel, inhuman or degrading treatment) generated 
a positive duty on the State to conduct "effective independent investigations" into complaints of 
such treatment. He argued that the decisions taken by the OPI delegates were unlawful because 
they were incompatible with human rights in contravention of section 38 of the Charter. 

In the proceeding before the Supreme Court, Williams J held that although acts or decisions of 
public authorities that are incompatible with human rights are unlawful, this did not mean that they 
involved jurisdictional error or were thereby invalid. This meant that the decisions of the delegates 
were within the scope of the privative clause in section 109(1) of the Police Integrity Act 2008 
which served to prohibit judicial review. Mr Bare sought to appeal that decision, but first lodged 
an application for a PCO to limit any costs order against him if he were to be unsuccessful. 

Decision 
Based on its review of the relevant sections of the Civil Procedure Act 2010, the Supreme Court 
Act 1986 and the Supreme Court Rules, the Court held that it had a discretionary power to fix or 
cap a party’s liability for costs in advance of an appeal, if it considered such an order to be 
appropriate to further the overarching purpose of facilitating the just, efficient, timely and cost-
effective resolution of the real issues in dispute.  

The Court held that a PCO would advance the overarching purpose, as it found that the most 
likely, if not inevitable, result of a refusal to grant a PCO would be that the appeal would be 
abandoned. As the appeal would raise questions of public importance, a PCO was held to be 
appropriate to ensure a just determination of the proceeding.  

In reviewing the relevant authorities (including Corcoran v Virgin Blue Airlines Pty Ltd [2008] FCA 
864) the Court stated that although the considerations relevant to the grant of a PCO in Corcoran 
constituted a range of factors which guide the exercise of the Court's discretion, they were not a 
"test" and were not exhaustive. 

In arriving at its decision, the Court considered the following factors: 

If his application for a PCO was to fail, Mr Bare would discontinue his appeal as, if an adverse 
costs order was made against him, it would likely bankrupt him. 

Mr Bare had, unsuccessfully, attempted to reach agreement with the respondents not to seek 
costs in the event that the appeal was dismissed. 

The application for a PCO was made in a timely and efficient fashion at the first opportunity. The 
parties were not forced to incur substantial costs by preparing for an appeal that may be 
abandoned.  

Mr Bare was not seeking damages in the appeal. 

The appeal raised questions of law of public importance. 

Mr Bare’s claims were arguable and not frivolous or vexatious.  

Commentary 
This decision evidences judicial support for potential plaintiffs bringing public interest cases 
where they might otherwise refrain from doing so because of the financial consequences of an 
adverse costs order. 

The risk of unsuccessful litigants being ordered to pay the other sides' legal costs is often a 
significant barrier to public interest litigation. This decision may serve to reduce the significance of 
this barrier. 

The decision also gives guidance to potential applicants as to the factors a court will consider in 
connection with a request to grant a PCO and confirms that there is not at this time an exhaustive 
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list of criteria which must be satisfied before a PCO will be granted. Rather, the Court will 
consider what is required in the circumstances to achieve the overarching purpose of facilitating 
the just, efficient, timely and cost-effective resolution of the real issues in dispute. 

Mr Bare's appeal has the potential to raise substantive issues about the nature of the rights 
protected in the Charter and in particular whether the right to freedom from cruel, inhuman or 
degrading treatment includes a right to have complaints of police misconduct investigated by an 
independent body. 

The decision is available at: http://www.austlii.edu.au/au/cases/vic/VSCA/2013/204.html 

Peter Brennan is a Law Graduate at Allens. 

Tweets criticising Government employer not constitutionally protected 
Banerji v Bowles [2013] FCCA 1052 (9 August 2013)  

Summary 

The Federal Circuit Court of Australia (Court) has left open the possibility for a public servant who 
criticised the government on her anonymous Twitter account to be dismissed from her 
employment. The Court rejected the public servant's application for an injunction preventing her 
dismissal from the Department of Immigration and Citizenship (the Department) and confirmed 
that there is no unfettered or unlimited right to political expression in Australia. 

Facts 
Ms Banerji is a public affairs officer employed by the Department. Ms Banerji used an anonymous 
Twitter account, using the name "@LaLegale" (which had more than 700 followers) and regularly 
made 'tweets' that were critical of Australia's immigration detention policies, security services at 
detention centres and both Government and opposition frontbenchers. 

The Department appointed Ms White (a director of the company providing human resources 
services to the Department) to conduct an investigation into whether Ms Banerji's conduct gave 
rise to breaches of the Australian Public Service (APS) Code of Conduct and whether sanctions 
should be imposed. The investigation concerned not only Ms Banerji's use of Twitter, but also 
allegations that she engaged in outside employment (as a psychoanalyst) without the appropriate 
approvals. 

While the investigation into Ms Banerji's conduct is still ongoing, Ms White proposed that Ms 
Banerji's employment be terminated for breaches of the APS Code of Conduct, namely: 

• the comments made by Ms Banerji on Twitter demonstrated a failure to “behave with 
honesty and integrity” in breach of APS values and the Department's policies on media 
use; and 

• Ms Banerji had engaged in outside employment without appropriate approval. 

Ms Banerji applied to the Court seeking orders to prevent the Department from taking any 
adverse action against her. Ms Banerji argued that her tweets were simply an expression of 
political opinion and were protected by the constitutional right to freedom of political 
communication. 

Decision 

Justice Neville considered a number of issues, including whether he should grant an interlocutory 
injunction to prevent Ms Banerji's apprehended or imminent dismissal. His Honour found that, 
while previous workplace cases confirm that the risk of dismissal may be grounds for granting an 
interlocutory injunction, the application by Ms Banerji was premature because it was made before 

http://www.austlii.edu.au/au/cases/vic/VSCA/2013/204.html
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the Department's review into her conduct was completed and any final recommendations were 
made. Neville J refused to grant the injunction and noted that Ms Banerji will be adequately 
protected by other remedies if she is dismissed by the Department. 

Neville J held that the unfettered right to political communication contended by Ms Banerji does 
not exist in Australia. His Honour referred to the judgment of Justice Kirby in Australian 
Broadcasting Corporation v Lenah Game Meats (2001) 208 CLR 1999, which provided at page 
282: 

[T]his principle does not uphold an inflexible rule. Australian law does not embrace 
absolutes in this manner … Restrictions, imposed by law, for limited purposes (even 
where they may incidentally diminish completely uninhibited discussion of issues of 
government or politics) may yet be compatible with the Constitution. It is only if the 
law in question is inconsistent with the intended operation of the system of 
government created by the Constitution that the implied constitutional prohibition has 
effect. 

Neville J discussed the ongoing jurisprudence of the High Court in relation to the implied right of 
political expression. His honour noted that previous decisions have confirmed the limitations to 
which Kirby J referred, such that, as with 'rights' generally, the implied right of political expression 
is not unbridled or unfettered. Even if there is a constitutional right of the kind for which Ms 
Banerji contends, it does not provide a licence to breach a contract of employment. 

Neville J also found that, in any event, the High Court had confirmed earlier this year that: 

• the right asserted here is 'not a personal right' – it operates as a restriction on legislative 
power and does so to support the constitutional imperative of the maintenance of 
representative government; and 

• the Australian Constitution does not contain implied provisions similar to the First and 
Fourteenth Amendments of the Unites States' Constitution, or Article 5 of the German 
Constitution, both of which provide expressly for a right of freedom of expression (see 
Attorney-General for South Australia v Corporation of the City of Adelaide (2013) 295 
ALR 197). 

His Honour ultimately found that Ms Banerji's political comments tweeted while she remains (a) 
employed by the Department, (b) under a contract of employment, (c) formally constrained by the 
APS Code of Conduct, and (d) subject to departmental social media guidelines, are not 
constitutionally protected. 

Commentary 

The Australian Constitution does not explicitly protect freedom of expression or political 
communication, but two seminal High Court decisions in 1992 confirmed that an implied freedom 
of political communication exists as an incident of the system of representative government 
established by the Constitution (see Nationwide News Pty Ltd v Wills (1992) 177 CLR 1 and 
Australian Capital Television Pty Ltd v The Commonwealth (1992) 177 CLR 106). The kind of 
right or freedom to political communication claimed by Ms Banerji is arguably most similar to the 
Brennan J’s reasoning in Nationwide News Pty Ltd v Wills, which discussed the “freedom of the 
Australian people to discuss governments and political matters” (at page 50-51). 

The precise scope and limits of the implied freedoms has been the subject of High Court debate 
for some time. However, the High Court has maintained this freedom is not a personal right and 
is not unfettered or limitless. The decision in this case suggests that a private contract (eg. 
employment contract) can limit the implied Constitutional freedom of political communication. It 
remains to be seen whether that view will be shared by the superior courts. In the meantime, this 
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case certainly gives cause for public servants to reconsider their use of Twitter, and other social 
media tools, for political debate. 

The decision is available at: http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1052.html 

James Pearse is a lawyer at Allens. 
 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Australia’s indefinite, non-reviewable detention of refugees on security 
grounds violates international law  
F.K.A.G. et al. v Australia, UN Doc CCPR/C/108/D/2094/2011 (23 August 2013) 

Summary 
The UN Human Rights Committee found that Australia violated articles 7 and 9(1), (2) and (4) of 
the International Covenant on Civil and Political Rights by indefinitely detaining refugees subject 
to adverse security assessments without adequate reasons, review rights or individualised 
consideration of less intrusive options.  

Facts 
The authors were a group of 46 refugees who have been indefinitely detained in immigration 
detention on security grounds for up to four years.  

31 of the authors, including two children, were apprehended and disembarked at Christmas 
Island. Under the Migration Act 1958 (Cth), they were classified as “unlawful non-citizens” in an 
“excised offshore place” and detained in immigration detention. They were subsequently 
assessed as being refugees.  
Five of the authors had been rescued by an Australian customs vessel, Oceanic Viking, and 
flown to Australia on “special purpose visas” that expired on arrival. They then became “unlawful 
non-citizens” in the “migration zone” who did not enter at an “excised offshore place”. They 
applied for protection visas and were placed in immigration detention. They were later recognised 
as refugees and applied for permanent protection in Australia.  

All children were granted protection visas and all adults were refused visas following adverse 
security assessments made by the Australian Security Intelligence Organisation (ASIO). They 
have since been kept in immigration detention, ostensibly for their removal but that has not been 
practicable due to their genuine fears of persecution if returned.  

The authors have no statutory right to seek binding merits review of the negative security 
assessment, yet it underpins their ongoing and indefinite liberty deprivation.  

There was concern as to the deteriorating physical and mental health of the authors while in 
detention, including evidence of self-harm and attempted suicide.  

Decision 
Article 9(1): no one shall be subjected to arbitrary detention 
The authors submitted that Australia did not provide any lawful, individualised justification for 
detaining them upon their arrival as they were detained automatically under a statutory 
framework that does not permit making an individual assessment. The authors further argued that 
the Executive’s assertion that a security risk is posed cannot satisfy the requirements of article 9 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1052.html
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as the basis of the security assessment is secret, rendering it impossible to evaluate and denying 
the authors due process. 

Australia submitted that the authors are lawfully detained under the Migration Act and that the 
length and conditions of detention are regularly reviewed. ASIO has individually assessed each 
adult author and determined that granting visas would be a security risk. Australia further 
submitted that providing people with classified details underpinning their adverse assessments 
would undermine the process and compromise Australia’s national security. Further, decisions 
made under the ASIO Act may be subject to judicial review and review by the Inspector-General 
of Intelligence and Security (IGIS).  

In response to the state party’s submissions, the authors said that the legality of their detention 
must be interpreted according to both domestic and international law and that detention on 
security grounds is unlawful due to the manifest inadequacy of domestic procedures for review. 
Though the security assessments may be reviewed by IGIS, that review does not provide a 
legally enforceable right to have the assessment overturned. The authors submitted that they 
continue to be indefinitely detained on the basis of a secretive decision they cannot meaningfully 
and effectively challenge. 

In the Committee’s view, “arbitrariness” must be interpreted broadly to include elements of 
inappropriateness, lack of predictability and due process of law. Detention in the course of 
immigration proceedings is not per se arbitrary and asylum seekers may be detained for a brief 
initial period in order to document their entry, record their claims and determine their identity. To 
detain them further while their claims are being resolved would be arbitrary absent particular 
reasons specific to the individual.  

A decision to detain must consider factors case-by-case, not be based on a mandatory rule. It 
must take into account the needs of children and individual mental health needs. It must consider 
less intrusive alternatives.  

The Committee found that Australia had not demonstrated on an individual basis that continuous, 
indefinite detention is justified or that less intrusive measures could not achieve the same end of 
responding to an alleged security risk.  

Article 9(2): anyone who is arrested shall be informed, at the time of arrest, of the reasons 
for their arrest 
The authors complained that they had not been informed of the substantive reasons for their 
detention. Australia submitted that each of the authors was given information explaining the 
reasons for their detention at the time they entered it.  

The Committee observed that a major purpose of requiring reasons on arrest is to enable the 
arrested person to seek release if they believe the reasons given are invalid or unfounded. They 
Committee considered that the information provided to the authors concerning their initial 
detention on arrival was sufficient. Although the basis of their detention changed once they had 
been negatively assessed by ASIO, this did not constitute a fresh “arrest” for the purposes of 
Article 9(2).  

However, this was not the case for the Oceanic Viking authors, whose initial detention on arrival 
in Australia was based on the security assessment which was not adequately explained to them.  

The Committee found that Australia provided insufficient detail to the authors form the Oceanic 
Viking as to the basis of their security assessments and, therefore, the basis of their detention, in 
violation of article 9(2). 
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Article 9(4): anyone who is deprived of their liberty shall be entitled to take proceedings 
before a court 
The authors argued that their detention could not be challenged under Australian law, with the 
Migration Act requiring their mandatory detention and not providing for individualised 
assessments.  

Australia argued that the authors could seek judicial review of the legality of their detention and 
security assessment, including seeking access to information, subject to a successful claim for 
public interest immunity.  

Given that Al-Kateb v Godwin (2004) 219 CLR 562 upheld the constitutional validity of indefinite 
immigration detention in Australia, the Committee was not convinced that the High Court could 
review the justification of the authors’ detention in substantive terms. Further, Plaintiff M47/2012 v 
Director General of Security and Ors [2012] HCA 46 demonstrates that a successful legal 
challenge would not necessarily lead to release of any author from arbitrary detention.  

The Committee also observed that lawfulness of detention is not limited to mere compliance with 
domestic law but must include the possibility of obtaining orders for release if the detention is 
incompatible with the requirements of the Covenant.  

For these reasons, the Committee found that Australia has contravened article 9(4). 

Articles 7 and 10(1): no one shall be subject to cruel, inhumane or degrading treatment 
and all persons deprived of their liberty shall be treated with humanity and respect for the 
inherent dignity of the human person 
The authors submitted that the arbitrary character, protracted duration and difficult conditions of 
detention are causing them serious and irreversible psychological harm.  

Australia submitted in response that the system of immigration detention and the treatment of the 
authors in detention do not give rise to severe physical or mental suffering of the degree required 
to constitute treatment contrary to articles 7 and 10(1). Australia said that all persons in detention 
are subject to regular placement review, that detention conditions are adequate and subject to 
continual improvement and individuals in detention have opportunities to participate in 
recreational activities. 

The Committee found that the healthcare and mental support services provided to the authors do 
not prevent the significant deleterious impact that prolonged, indefinite detention on the basis of 
untested allegations can have on a person’s physical and mental health.  

The Committee found that: 

…the combination of the arbitrary character of the authors’ detention, its 
protracted and/or indefinite duration, the refusal to provide information and 
procedural rights to the authors and the difficult conditions of detention are 
cumulatively inflicting serious psychological harm upon them, and constitute 
treatment contrary to article 7 of the Covenant.  

The Committee did not consider it necessary to deal with the complaint under article 10(1). 

Remedies 
The Committee directed Australia to provide the authors with an effective remedy, including 
release under individually appropriate conditions, rehabilitation and compensation. Australia is 
also obliged to take steps to prevent similar violations in the future and should review its 
migration legislation to ensure conformity with articles 7 and 9 of the Covenant.  
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Commentary 
The Committee’s decision is clear condemnation of Australia’s appalling treatment of refugees 
subject to adverse security assessments.   

The authors have spent years deprived of their liberty on the basis of a decision that is never 
adequately explained to them and which they cannot meaningfully challenge.  

It’s worth noting that others who are subject to negative security assessments by ASIO are able 
to seek binding merits review through the Security Appeals Division of the Administrative Appeals 
Tribunal. However, asylum seekers cannot. Despite ASIO assessments being of greater 
consequence to asylum seekers (i.e. it may form the basis for their indefinite detention) Australian 
law as it stands affords them inferior review rights.  

A previous legal challenge to the lawfulness of the indefinite detention of refugees on security 
grounds settled only days before the scheduled High Court hearing. However, there is currently a 
High Court case on foot in which some of these issues may be revisited.   

The decision is available online at: 
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/CCPR_C_108_D_2094_2
011_20720_E.pdf  

Georgia Drake is a lawyer at Arnold Bloch Leibler. 

ATMs and other banking services must be accessible to persons with 
disabilities 
Nyusti and Takács v Hungary, Un Doc CRPD/C/9/D/1/2010 (23 April 2013) 

Summary 
The Committee on the Rights of Persons with Disabilities (Committee) held that member states 
must establish minimum standards to ensure accessibility to banking services for people with 
disabilities in order to comply with their obligation to avoid discrimination on the basis of disability. 

Facts 
The complainants are two visually impaired Hungarian citizens, both clients of Hungary’s largest 
private financial institution, the OTP. Their complaint concerns the lack of equal treatment they 
enjoy compared with other clients of the OTP, who pay the same banking fees but have 
unimpeded access to automatic teller machines (ATMs).  

The domestic case was brought on the basis of provisions of national legislation, namely the 
Equal Treatment Act (2003), Disabilities Act (1998), and Act on the Formation and Protection of 
the Built Environment (1997). In the first instance the Metropolitan Court (Court) ruled that the 
OTP’s behaviour resulted in direct discrimination.  The OTP’s argument that retrofitting ATMs 
operated by the OTP did not constitute positive discrimination was rejected.  

The Court clarified that the right to equality does not mean that services must be provided to 
every client in an identical manner. Rather, the right to equality imposes on service providers 
(including private sector operators) an obligation to ensure that clients with impairments may 
access services on their own, without assistance, just like any other client. The Court ordered the 
OTP to retrofit certain ATMs according to geographical location. 

The complainants appealed the first instance decision, arguing that all ATMs must be made 
accessible in order to put an end to the discrimination. The OTP also appealed the decision, 
stating once again that the complainants’ action should be dismissed and that their request for 
making the ATMs accessible put the OTP’s blind or visually impaired clients’ personal safety and 

http://www.aat.gov.au/ApplyingForAReview/SecurityAppeals.htm
http://www.aat.gov.au/ApplyingForAReview/SecurityAppeals.htm
http://www.hrlc.org.au/government-releases-refugee-family-from-indefinite-detention-days-before-high-court-challenge
http://www.hcourt.gov.au/cases/case_m76-2013
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/CCPR_C_108_D_2094_2011_20720_E.pdf
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/CCPR_C_108_D_2094_2011_20720_E.pdf
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the safety of their accounts in peril. The Court of Appeal rejected the complainants’ appeal, 
stating that the Court of Appeal could not intervene in contracts that were freely concluded by 
both parties and that seeking assistance to use bank facilities did not violate the human dignity of 
persons with disabilities. 

The complainants then requested review by the Supreme Court, which ruled in line with the Court 
of Appeal, stating that the ATMs designed for sighted persons did disadvantage visually impaired 
persons, but that the OTP is exempt from the obligation to provide equal treatment under the 
Equal Treatment Act and that the parties freely concluded a contract and agreed to a 
disadvantaged situation through implied conduct. 

Decision 

The Committee reminds Hungary that it must, under article 4, paragraph 1(e) of the Convention, 
“take all appropriate measures to eliminate discrimination on the basis of disability by any person, 
organisation or private enterprise” and that, pursuant to article 9 of the Convention, people with 
disabilities must have equal access to information, communications and electronic services. 
Article 9, paragraph 2(b) specifically calls on State parties to “ensure that private entities that offer 
facilities and services which are open or provided to the public take into account all aspects of 
accessibility for persons with disabilities”. 

The Committee found that Hungary failed to fulfil its obligations under article 9 of the Convention 
not only to establish minimum standards for the accessibility of banking services provided by 
private financial institutions for persons with disabilities, but also to provide appropriate and 
regular training to judicial officials on the scope of the Convention so that they may adjudicate 
cases in a manner that is sensitive to the needs of people with disabilities. Further, State parties 
are required to ensure that their legislation and its implementation are consistent with their 
international obligations to ensure that persons with disabilities enjoy rights and freedoms on an 
equal basis with others. 

Commentary 
According to a 2009 survey conducted by the Australian Bureau of Statistics, four million people 
in Australia (18.5%) report having a disability. The Convention was ratified by Australia in 2007 
and entered into force in 2008. The Disability Discrimination Act 1992 (Cth) has a similar 
objective, ensuring that people with disabilities are treated equally.  

Interestingly, a survey commissioned by the Australian Human Rights Commission in 2000 found 
that ATMs in Australia are far from accessible to people with disabilities. The report found that 
many vision-impaired persons found it impossible or extremely difficult to access ATMs without 
assistance, and other people with disabilities also encountered various difficulties.  

This decision serves as a reminder to Australia and other states to take active steps to ensure 
that people with disabilities are able to access services on an equal basis with others.  

This decision is available online at: 
http://www.ohchr.org/EN/NewsEvents/Pages/accesstobankingservices.aspx 

Candice Van Doosselaere is a volunteer at the Human Rights Law Centre. 

http://www.ohchr.org/EN/NewsEvents/Pages/accesstobankingservices.aspx
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Priests denied the right to form a trade union 
Sindacutul 'Pastorul Cel Bun' v. Romania [2013] ECHR 64, (9 July 2013) 

Summary 
The European Court of Human Rights has ruled that preventing priests from forming a trade 
union in order to protect the autonomy of the Romanian Orthodox Church (Church) is consistent 
with the European Convention on Human Rights. Although the refusal to allow the priests to form 
a trade union was an interference with their freedom of association, it was considered to be 
necessary in a democratic society for the preservation of religious autonomy. 

Facts 
In 2008 a group of 35 priests from the Church tried to form a trade union called Păstoral cel Bun 
(The Good Shepherd). The priests were initially successful in registering the union on the 
Register of Trade Unions. The Public Prosecutor’s office supported the application stating that it 
was not in breach of any provision of the law and as the employees were working under contracts 
of employment they were entitled, like any other employees, to join together as part of a trade 
union. 

The Archdiocese of Craiova intervened in proceedings, arguing that without the Archbishop’s 
permission, the establishment of a union and participation in civil proceedings was prohibited by 
the Statute of the Roman Orthodox Church. This Statute had been approved by Government 
Ordinance no. 53/2008. The County Court of Romania found in favour of the Archbishop and 
refused to register the trade union. 

In addition, permission would not have been granted. The Archbishop contended that the 
Constitution of the trade union was such that, should it be registered, the decision making bodies 
of the Church would be obliged to work with a new body not bound by the traditions of the Church 
and the rules of canon law governing consultation and decision making. 

The priests took the case to the European Court of Human Rights, arguing that refusal to allow 
the registration of the trade union was a breach of Article 11 of the Convention, which states that: 

• Everyone has the right to freedom of peaceful assembly and to freedom of association 
with others, including the right to form and to join trade unions for the protection of his 
interests. 

• No restrictions shall be placed on the exercise of these rights other than such as are 
prescribed by law and are necessary in a democratic society…for the protection of the 
rights and freedoms of others. 

However, Article 11 must also be weighed against the protection of freedom of religion in Article 
9, which provides that 

• Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as 
are prescribed by law and are necessary in a democratic society. 

The priests argued that they were employed by the Church and that the form of employment was 
such that it attracted the protection of Article 11. They further argued that there is a difference 
between a religious community’s religious activities and its civil and commercial activities. Civil 
and commercial activities, such as employment, were unconnected to the spiritual mission and so 
should be governed by civil law. 

The Government acknowledged that refusal to allow registration of the union was an interference 
with freedom of association. However the Government denied they were employees and as such 
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were not covered by labour law. As the priests perform their duties under the authority of the 
Archbishop they therefore fall outside domestic rules on labour law. In the alternative, the 
Government argued that the failure to register the union was prescribed by law, pursued a 
legitimate aim by protecting freedom and autonomy of religious communities, and was necessary 
and proportionate. 

In January 2012 the ECHR found in favour of the union. The matter was then referred to the 
Grand Chamber (Court). 

Decision 

The Court disagreed with the Government’s view regarding the nature of the employment, finding 
that the duties performed by the priests “entail many of the characteristic features of an 
employment relationship”: at [143]. While a clergy’s position contains certain special features, 
such as the spiritual purpose and heightened duties of loyalty, they are not sufficient to remove 
the relationship between clergy and the church from the ambit of Article 11. Article 11 is therefore 
applicable and the refusal to register the trade union was, prima facie, an interference with the 
exercise of the priests’ freedom of association. 

The Court then turned to whether the interference was prescribed by law, pursued one or more 
legitimate aims and was necessary in a democratic society to achieve those aims. The court dealt 
quite swiftly with the first two points by: 

• declining to examine in detail the validity of the domestic laws allowing for such a 
prohibition, preferring to rely instead on the findings of the Romanian County Court that 
the laws were valid; and  

• finding that the interference did pursue a legitimate aim, that of the protection of the 
rights of others, and specifically those of the Church. 

As to whether the interference was necessary in a democratic society, the Court held that this 
was not a matter the Church itself could determine autonomously. That is, a mere allegation by a 
religious community that there is an actual or potential threat to its autonomy is not sufficient to 
render interference with the freedom of association compatible with Article 11. Rather, allegations 
of threats to autonomy and justifications for interference could and should be tested by the courts. 
The Court went on to outline a three step test that courts could apply to determine whether the 
interference is necessary: 

• the risk alleged must be real and substantial; 

• the impugned interference with freedom of association does not go beyond what is 
necessary to eliminate the risk; and 

• the impugned interference does not serve any other purpose unrelated to the exercise of 
the religious community’s autonomy. 

The Court went on to say that the national courts must ensure these conditions are satisfied by 
conducting an in-depth examination of the circumstances of the case and a thorough balancing 
exercise between the competing interests at stake. 

In terms of the case at hand, the Court noted that the domestic courts had indeed reviewed the 
potential impact on church autonomy and extent of the interference as required. The Court found 
that the domestic court’s conclusion that the interference was necessary was a reasonable 
conclusion. In addition, the Court noted that there was no absolute ban on priests forming a trade 
union and that the priests could form an association compatible with the Church’s Statute.  
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Finally, the Court also held that in this situation the state has a wide margin of appreciation. As 
such, if the state decided to allow clergy to form a trade union in spite of church opposition, this 
would also be in line with the Convention. 

Commentary 

The case was highly anticipated, ruling as it did, on the extent of church autonomy when weighed 
against other rights. It attracted significant international attention, with a number of organisations 
joining the proceedings: the Moldovan, Polish, Georgian, Greek and Russian Governments as 
well as the Orthodox Patriarchate of Moscow and a number of European and American religious 
NGOs.  

Interestingly, the Court’s judgement simultaneously upholds and narrows church autonomy. The 
overall ruling means that, in certain situations, the autonomy of the church can take precedence 
over the rights of others. However, by providing a three step test to determine whether 
interference with another’s rights is justified, the Court has denied the church the ability to be the 
final arbiter on the extent of its autonomy. Instead domestic courts can and should rule on certain 
church disputes, blurring the lines between church and state more than had been done before. 

In Australia, freedom of religion is recognised to some extent by s 116 of the Constitution. 
Religious organisations and schools also enjoy the benefit of broad exemptions under most 
Australian anti-discrimination laws, which apply in many areas of public life including the 
provisions of goods and services and employment. Many commentators, including the HRLC, 
have argued in favour of narrowing religious exemptions to better balance the competing rights of 
freedom of religion and freedom from discrimination, consistent with international human rights 
law. Judicial consideration of these exemptions has been limited, and focused on the doctrinal 
basis for religious-based discrimination permitted under these exemptions. 

It will be interesting to see whether the recent judgment will influence future discussion and 
debate over the balancing of religious freedom and autonomy with other rights and interests. 

The decision is available at: http://www.bailii.org/eu/cases/ECHR/2013/646.html 

Emily Christie is a lawyer seconded from DLA Piper to the Human Rights Law Centre. 

What degree of complicity in international crimes will lead to a person’s 
exclusion from refugee status? 
Ezokola v Canada (Citizenship and Immigration) 2013 SCC 40 (19 July 2013) 

Summary 
The Supreme Court of Canada unanimously held that to lawfully exclude a person from the 
definition of refugee because of their membership of a group suspected of war crimes, crimes 
against humanity or other international crimes, there must be serious reasons for considering that 
the person has made a “voluntary, knowing, and significant contribution” to the group’s crime or 
criminal purpose. 

Facts 
The appellant, Rachidi Ekanza Ezokola (Ezokola), worked in the Government of the Democratic 
Republic of Congo (DRC) between 1999 and 2004, when he was assigned to the Permanent 
Mission of the DRC to the United Nations in New York as Second Counsellor of Embassy. He 
represented the DRC at international meetings and acted as a liaison with UN development 
agencies. In 2007, he served as Acting Chargé d’Affaires, speaking before the UN Security 
Council on issues concerning natural resources and conflicts in the DRC.  

http://www.bailii.org/eu/cases/ECHR/2013/646.html
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Ezokola resigned in January 2008. He feared persecution because of his resignation and 
suspected links with an opponent of the DRC’s President. He fled to Canada, seeking asylum for 
himself, his wife, and their children. 

Decision 
The law 
Section 98 of the Canadian Immigration and Refugee Protection Act incorporates article 1F(a) of 
the Refugee Convention (Convention) into Canadian law. Article 1F(a) relevantly provides that 
the Convention 

shall not apply to any person with respect to whom there are serious reasons for considering 
that…he has committed a crime against peace, a war crime, or a crime against humanity, as 
defined in the international instruments drawn up to make provision in respect of such crimes. 

Procedural history 
The Immigration and Refugee Board (Board) found that the DRC Government had committed 
crimes against humanity while Ezokola was a member of that Government. The question was 
whether Ezokola was complicit in those crimes. The Board found that Ezokola’s official rank 
meant he had “personal and knowing awareness” of the crimes committed by the Government. 
The Board held that this was sufficient to establish his complicity in the crimes of the Government 
for the purposes of article 1F(a), and thus Ezokola was excluded from refugee protection. 

On appeal, Mainville J of the Federal Court held that the Board had erred in assigning 
responsibility to Ezokola merely due to his role within the government, there being no personal 
nexus between his role and the DRC army or police. In His Honour’s view, no evidence tended to 
show direct or indirect personal participation by Ezokola in the crimes alleged. Further, there was 
no evidence of incitement or active support by Ezokola for those crimes. 

The Federal Court of Appeal rejected Justice Mainville’s approach to complicity, finding that the 
correct test for complicity was the ‘personal and knowing participation’ test established in 
Ramirez v Canada (Minister of Employment and Immigration) [1992] 2 FC 306. Mainville J had 
erred in not applying this test, as had the Board by applying a “personal and knowing awareness” 
test. Ezokola appealed this decision to the Supreme Court of Canada (Court). 

The Supreme Court’s decision 

The main issue before the Court was whether, for the purposes of article 1F(a) of the Convention, 
Ezokola’s complicity could be established by his role as a senior public servant in a government 
that had committed international crimes; crimes of which he was aware but in which he had no 
direct or indirect personal participation. 

The Court unanimously held that the ‘personal and knowing participation’ test from Ramirez had 
been “overextended to capture individuals on the basis of complicity by association”. The Court 
held that this was inappropriate for a number of reasons. 

First, it was inconsistent with the purposes of the Convention. The Convention requires a balance 
between human rights considerations and the need to ensure that perpetrators of international 
crimes do not exploit the system. 

Second, it was inconsistent with international law. In its extensive look at the jurisprudence of the 
International Criminal Court and the ad hoc tribunals, the Court held that “individual criminal 
responsibility has not been stretched so far as to capture complicity by mere association or 
passive acquiescence”. The broadest modes of commission at international criminal law require 
an individual to knowingly (or, at a minimum, recklessly) contribute in a significant way to the 
crime or criminal purpose of a group. 
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Third, it was inconsistent with the practice of other state parties. The Court looked at the practice 
of the UK and USA, finding that those jurisdictions “recognise that an individual can be complicit 
without being present at the crime and without physically contributing to the crime, but there must 
be evidence that the individual knowingly made at least a significant contribution to the group’s 
crime or criminal purpose”. Passive membership of a group is not enough. 

Fourth, the ‘personal and knowing participation’ test violated two fundamental principles of 
criminal law: 

• individuals are not liable for omissions unless they are under a duty to act; and  

• individuals can only be liable for their own culpable conduct. 

For these reasons, the Court held the ‘voluntary, significant, and knowing contribution’ test was a 
more appropriate test for complicity under article 1F(a). The Court explained each component of 
the test as follows: 

• the ‘voluntary’ component captures the defence of duress under article 31(1)(d) of the 
Rome Statute and recognised under customary international law;  

• the ‘significant’ component differentiates culpable complicity from ‘mere association’; 
and 

• the ‘knowing’ component is consistent with the mens rea requirement under article 30 of 
the Rome Statute. 

Commentary 
This case provides important commentary on article 1F(a) which may be persuasive in future 
decisions. 

In Australia, article 1F(a) is relevant to the Minister’s determination under section 36(2)(a) of the 
Migration Act 1958 (Cth) as to whether an applicant for a protection visa is owed protection 
obligations under the Convention. It is also reflected in section 36(2A) as a factor which renders 
an applicant ineligible for a protection visa where the applicant would otherwise be eligible under 
section 36(2)(aa) because the Minister is satisfied the applicant would suffer significant harm if 
removed to a receiving country. 

In considering article 1F(a), a number of Australian decisions have referred to Canadian 
authorities and considered the ‘personal and knowing participation’ test (eg. "VAB" and Minister 
for Immigration and Multicultural Affairs [2001] AATA 990; 'VAG' and Minister for Immigration and 
Multicultural and Indigenous Affairs [2002] AATA 1332). However, Australian courts have not 
sought to apply the test and disregard broader questions of complicity. The decision in WBV and 
Minister for Immigration and Citizenship [2007] AATA 2046 noted the ‘personal and knowing 
participation’ test, but went on to cite the following principle which was accepted by the Full 
Federal Court in SHCB v Minister for Immigration and Multicultural and Indigenous Affairs (2003) 
133 FCR 561: 

In order to bear criminal responsibility for an act under the Rome Statute, a 
person need not have directly committed that act him or herself. He or she 
must, however, have aided, abetted or otherwise assisted in its commission or 
attempted commission or have contributed to its commission or attempted 
commission by persons acting with a common purpose. The person must act 
intentionally and must have knowledge of the intention of the group to commit 
the crime. 
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Justice French noted in WAKN v Minister for Immigration and Multicultural and Indigenous Affairs 
[2004] FCA 1245 that it would be “a matter for concern if the Tribunal, in an Art 1F case, merely 
extrapolated from the criminality of an organisation to that of an individual within it without 
undertaking any clear analysis of purpose or complicity”. 

The decision is available online at: http://scc.lexum.org/decisia-scc-csc/scc-csc/scc-
csc/en/13184/1/document.do 

James Apps is a solicitor in the King & Wood Mallesons Human Rights Law Group. 

No defence of necessity in euthanasia cases, but clearer DPP policy 
required 
Nicklinson, R (on the application of) v A Primary Care Trust [2013] EWCA Civ 961 (31 July 2013) 

Summary 
The England and Wales Court of Appeal (Court) declined to develop a defence of necessity 
where someone is accused of assisting suicide or murder in euthanasia cases. The Court also 
found that euthanasia related offences are not inconsistent with the right to private life under the 
European Convention on Human Rights (Convention). However, the Court built on an earlier 
decision requiring the Director of Public Prosecutions (DPP) to issue a policy setting out how the 
DPP will decide whether to prosecute a person for these offences, by finding that the 
consequences of these acts should be reasonably foreseeable to a person considering whether 
to assist suicide or euthanise.  

Facts 

The proceedings concerned three individuals suffering from permanent and significant disability, 
who were able to make a competent and rational decision to end their life but due to their 
physical disabilities were unable to do so except by refusing all food and liquids and dying of 
dehydration. Two of the appellants, Martin and Paul, sought a ruling for a doctor or third party to 
assist them to end their lives. The third appellant, Tony, took the view that he was condemned to 
a life of increasing misery and refused all food, drink and medical treatment, dying of pneumonia 
less than a week later.  

The appellants argued that under common law and the Convention, anyone who assists them to 
die should not be subject to criminal consequences. The Suicide Act 1961 (UK) (Suicide Act) 
provides that a person who assists another to end their own life commits the offence of assisted 
suicide, and anyone who terminates another’s life commits murder. 

The legal prohibition and Article 8 

Section 2(1) of the Suicide Act imposes a blanket prohibition on assisted suicide, which (as well 
as the prohibition on euthanasia) the appellants submitted constituted a disproportionate 
interference with Article 8 of the Convention. 

Article 8 of the Convention states that everyone has the right for their private and family life, 
home and correspondence respected, and public authorities will not interfere with this right 
except where necessary and in accordance with the law. 

The Court decided that none of the authorities referred to by the appellants should remove the 
prohibition on euthanasia and assisted suicide, as a proportionate interference with Article 8. 

Defence of necessity 
Another issue raised was whether the common law should provide a defence to murder in 
euthanasia cases. The Court unanimously decided that the common law should not recognise a 

http://scc.lexum.org/decisia-scc-csc/scc-csc/scc-csc/en/13184/1/document.do
http://scc.lexum.org/decisia-scc-csc/scc-csc/scc-csc/en/13184/1/document.do
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defence of necessity where a doctor or other person carries out a competent and rational 
decision by a person with a significant disability to end their life. 

DPP policy 
Section 4(2) of the Suicide Act provides that the consent of the DPP is required to prosecute 
someone for assisted suicide under s 2(1). Article 8 requires the DPP to set out in a policy 
statement the factors which will be taken into account when considering whether or not to 
consent to prosecution: R (Purdy) v DPP [2009] UKHL 45. One of the applicants contended that 
the existing policy did not satisfy the requirements of Article 8. 

Any interference with the Article 8 right must be in accordance with the law; it must be clear, 
accessible and foreseeable. The Court applied the European Court of Human Rights decision of 
Gulmez v Turkey (Application No 16330/02) which stated that the law must be:  

sufficiently clear in its terms to give individuals an adequate indication as to the 
circumstances in which and the conditions on which public authorities are 
entitled to resort to the impugned measures. 

The existing policy of the DPP listed factors that the DPP would take into account in deciding 
whether to consent to prosecution under s 2(1) of the Suicide Act. One of the appellants 
submitted that it is clear from a careful reading of the policy that those who provide assistance to 
someone they have a close or emotional connection with and who is capable of making a 
considered and autonomous decision would not be prosecuted. However, he submitted that the 
policy did not provide sufficient foreseeability in the absence of a close or emotional connection 
(eg. assistance provided by a healthcare professional).  

Royce and Macur JJ considered that the DPP is required “to identify the facts and circumstances 
which he would take into account in such a way that a person who is considering providing 
assistance to a victim to commit suicide is able to foresee, to a degree that is reasonable and 
adequate in the circumstances, the consequences of providing such assistance”: [138]. Their 
Honours held that the existing DPP policy was not sufficiently clear to satisfy the requirements of 
Article 8 in relation to healthcare professionals. 

Commentary 
In Victoria, suicide is no longer a criminal offence but it remains an offence for a person to assist 
another person to end (or attempt to end) their life under s 6B(2) of the Crimes Act 1958 (Vic) 
(Crimes Act). It is no defence that the ‘victim’ consented, or that the offence was committed out of 
compassion for the victim. No defence of necessity has developed at common law and although 
there is a significant degree of public engagement on issues around euthanasia and assisted 
suicide, Parliament has not established such a defence either.  

The arguments raised in Nicklinson would be relevant in a similar situation before a Victorian 
Court. Section 13 of the Victorian Charter of Human Rights (Charter) states that a person has the 
right to freedom from unlawful or arbitrary interference with their privacy. Section 7 states that 
limits on rights under the Charter must be reasonable and demonstrably justifiable. There is no 
Victorian authority considering whether the criminalisation of assisted suicide in s 6B(2) of the 
Crimes Act interferes with the section 13 right and, if so, whether such interference is reasonable 
and demonstrably justifiable in light of section 7. 

The DPP in Victoria has issued a general policy setting out how the DPP will decide whether to 
prosecute someone. Under the general policy, the DPP will consider whether it is in the public 
interest to prosecute. However, there is no publicly available policy specific to the issue of 
euthanasia. Nevertheless, people who have participated in euthanasia cases have been 
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prosecuted in Victoria. In R v Klinkermann [2013] VSC 65 an elderly man was convicted of 
attempting to kill his wife, who had a significant disability and was dying, although no longer able 
to communicate that she wanted to end her life. King J referred to the issue of euthanasia and 
commented that “the law protects human life and places it into a special category. It is protected 
at all costs.” 

The decision is available at: http://www.bailii.org/ew/cases/EWCA/Civ/2013/961.html 

Elle Linfoot is a Law Graduate in the King & Wood Mallesons Human Rights Law Group. 
 

INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

UN finds Australia guilty of 143 violations of international law for 
indefinite detention of refugees 
The UN Human Rights Committee has found that Australia’s indefinite detention of 46 recognised 
refugees (42 Tamils from Sri Lanka, three Rohingya from Myanmar and a Kuwaiti) held in 
immigration detention for over two and a half years on ‘security grounds’ was inflicting serious 
psychological harm and amounted to cruel, inhuman and degrading treatment contrary to article 7 
of the ICCPR. Professor Ben Saul advocated for the refugees’ immediate release in light of 
escalating health risks, including lack of access to appropriate psychiatric treatment and suicide 
attempts. 

The Committee found that Australia’s immigration framework violates the ICCPR as it does not 
make individual security assessments of refugees. Although initial detention may be justified to 
record the identities of refugees and their claims for asylum, indefinite detention should only be 
considered where continuing detention of a particular refugee is justified and necessary (eg. 
where there is a real danger of crimes against others if a person is not detained). 

Under the current statutory framework, a negative security assessment means a recognised 
refugee can be held indefinitely, without knowing any details of why they are deemed a security 
threat. The Committee found that Australia’s failure to provide reasons for the negative security 
assessments prevented the refugees from appealing their detention through Australian courts, 
amounting to arbitrary detention in violation of article 9 of the ICCPR. 

The Committee has urged Australia to release the refugees and provide adequate compensation 
and rehabilitation for the distress and suffering caused, in compliance with article 2 of the ICCPR. 

Professor Saul has called the findings a major embarrassment in the largest complaint ever made 
against Australia to the Committee. Seven of the refugees who filed complaints have since been 
released, but between 40 and 60 people are still in indefinite detention and most of them have 
been held for about four years. A separate complaint involving five more refugees has been 
made to the Committee and is yet to be decided. 

Read the Committee’s decisions here and here. 

New resource to assist in effective investigations into human rights 
violations 
The Asia Pacific Forum has produced a new resource aimed at helping national human rights 
institutions (NHRI) investigate allegations of human rights violations, 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/961.html
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=13648&LangID=E
http://www.sbs.com.au/news/article/2013/08/23/un-refugee-finding-welcomed
http://www.abc.net.au/news/2013-08-22/un-watchdog-urges-australia-to-release-refugees-held-in-inde/4906218
http://www.theage.com.au/federal-politics/federal-election-2013/australia-violated-refugees-human-rights-un-says-20130822-2sdxq.html
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/CCPR_C_108_D_2094_2011_20720_E.pdf
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/CCPR_C_108_D_2136_2012_20721_E.pdf
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Investigating allegations of human rights violations is central to the work of nearly every national 
human rights institution in the Asia Pacific region. Whether the focus is on resolving individual 
complaints or uncovering systemic failings, effective human rights investigations uncover the 
facts of a case and provide a pathway to justice, redress and restitution for victims. 

The report, Undertaking Effective Investigations: A Manual for National Human Rights Institutions 
provides a comprehensive overview of the key skills that NHRI investigators require in order to 
conduct impartial and thorough investigations. 

It offers detailed and practical advice on: 

• planning an investigation; 

• organising and conducting interviews; 

• collecting, preserving and assessing evidence, including digital evidence; 

• developing recommendations; and 

• report writing. 

A copy of the report can be downloaded here. 

Source: Asia Pacific Forum 

Australian Ambassador calls for repeal of Russian anti-gay laws 
Australian Ambassador to Russia, Paul Myler, has expressed deep concern about Russia’s 
‘homosexual propaganda’ laws. The Ambassador urges Russia to recognise that human rights 
are universal, indivisible and independent and should be available to all people regardless of their 
sexual orientation or gender identity. This joins widespread condemnation of the laws which 
perpetuate harmful myths about homosexuality, including that homosexuality is contagious or that 
sexual orientation can be altered with therapy. The Ambassador criticises the laws for failing to 
protect LGBTI people’s human rights under the guise of trying to protect children. 

Foreign Minister Bob Carr has committed to raising Australia’s opposition to Russia’s 
‘homosexual propaganda’ laws with Russian President Vladimir Putin at the G-20 summit, but will 
not commit to publicly speaking out against the laws. LGBTI rights advocate Corey Irlam has 
welcomed these developments, but called on Australia to take steps to ensure Russian 
authorities prosecute offenders who have reportedly bashed LGBTI people in Russia following 
the enactment of the ‘homosexual propaganda’ laws. 

Australian Government issues LGBTI travel advice 
The Australian Government has published a Smart Travellers guide for LGBTI travellers with 
advice about researching destinations before travelling, particular issues for LGBTI travellers 
(eg travelling in rural areas, awareness of local dress codes, restrictions on accommodation), 
local laws, travelling with children and sex and gender diverse passport holders. 

The guide has been released following consultations with LGBTI rights groups and Foreign 
Minister Bob Carr at the LGBTI Roundtable and DFAT Roundtable. It comes weeks after the 
Smart Traveller website warned LGBTI travellers against visiting Russia since the introduction of 
‘homophobic propaganda’ laws which could lead to LGBTI tourists from Australia facing fines, 
deportation or imprisonment. 

 

http://www.asiapacificforum.net/news/files/investigations-manual-for-nhris
http://www.asiapacificforum.net/news/new-toolkit-for-human-rights-investigators?utm_medium=email&utm_campaign=APF+Bulletin+August+2013+-+HTML&utm_content=APF+Bulletin+August+2013+-+HTML+CID_e40453e251e6a5f5d470e4e9d0826e07&utm_source=Email%20marketing%20software&utm_term=New%20toolkit%20for%20human%20rights%20investigators
http://www.russia.embassy.gov.au/files/mscw/130813%20HOM%20Letter.pdf
http://www.starobserver.com.au/news/2013/08/26/lgbti-rights-on-australias-agenda-for-saint-petersburg-g-20/108482
http://www.starobserver.com.au/news/2013/08/26/lgbti-rights-on-australias-agenda-for-saint-petersburg-g-20/108482
http://www.smartraveller.gov.au/tips/lgbti.html
http://www.smartraveller.gov.au/zw-cgi/view/Advice/Russia
http://gaynewsnetwork.com.au/news/smart-traveller-warns-aussie-lgbti-against-visiting-russia-11577.html
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 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Australia has not lived up to its potential for promoting human rights in 
the region says Human Rights Watch as Sydney office is launched 
Human Rights Watch has launched its first-ever office in Australia in August, with the aim of 
increasing its engagement and advocacy with the Australian government on human rights issues 
in the Asia-Pacific region and elsewhere. 

The office, in Sydney, will be led by Human Rights Watch’s new Australia director, Elaine 
Pearson. Originally from Perth, Pearson has worked as deputy Asia director at Human Rights 
Watch since 2007. Pearson is an expert on human trafficking and migration issues and has 
previously worked for the United Nations and Anti-Slavery International. 

“Australia has not quite lived up to its potential for promoting human rights in the Asia-Pacific 
region and beyond,” said Pearson. “Our office will encourage the new government to set a foreign 
policy agenda that makes human rights a priority.” 

Australia’s national election will take place September 7. The leadership of the two major political 
parties have not made human rights a significant part of their foreign policy platforms, Human 
Rights Watch said. Much of the foreign policy discussion has been a troubling focus on shifting 
Australia’s responsibilities for refugee protection to nearby Pacific region countries. 

“Australia’s two major parties have been dragging their feet on a human rights foreign policy 
instead of seeking to raise Australia’s voice in the region and in the world,” Pearson said. “Human 
Rights Watch’s new office will work with our Australian supporters and the media to press the 
government to take action on rights abuses wherever they occur.” 

Human Rights Watch is a nonprofit, nongovernmental human rights organization made up of 
more than 400 staff members around the globe. The staff consists of human rights professionals 
including country experts, lawyers, journalists, and academics of diverse backgrounds and 47 
nationalities. Established in 1978, Human Rights Watch is known for its accurate fact-finding, 
impartial reporting and effective use of media to highlight human rights abuses combined with 
targeted advocacy to bring them to an end. It works in close partnership with local human rights 
groups worldwide.  

Human Rights Watch has long engaged with the Australian Government in Canberra and at 
embassies abroad on domestic and foreign human rights concerns.  

Source: Human Rights Watch 

It’s about more than marriage equality – major parties talk LGBTI rights 
this election  
This election marriage equality has received an unprecedented level of coverage. However 
lesbian, gay, bisexual, transgender and intersex (LGBTI) rights are broader than simply marriage 
equality. LGBTI groups have conducted a national survey and hosted an election forum to find 
out where the major parties stand on key policy issues affecting lesbian, gay, bisexual, 
transgender and intersex people.  

The national survey covers a range of issues across 12 topic and includes 42 questions. 
Pleasingly, all three parties showed support for LGBTI health and well-being, improved data 
collection, recognising and supporting LGBTI families and active engagement on human rights 

http://www.hrw.org/news/2013/08/25/australia-human-rights-watch-opens-sydney-office-0
http://www.vglrl.org.au/images/media/Federal_Election_LGBTI_Forum/LGBTI_2013_Election_Survey_-_Party_Responses__Assessment.pdf
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abuses against LGBTI people internationally. The survey was followed by an LGBTI election 
forum on 31 August 2013 where the community was able to probe deeper on issues of concern.  

The community forum featured Attorney-General Mark Dreyfus QC (ALP), Deputy Leader Adam 
Bandt MP (Australian Greens), and member for Higgins Kelly O’Dwyer MP (LNP) who, with the 
help of comedian moderator Toby Halligan, were grilled by a panel of community representatives 
including the HRLC’s Anna Brown (Convener, Victorian Gay & Lesbian Rights Lobby), Sally 
Goldner (Transgender Victoria), Tony Briffa (Organisation Intersex International Australia) and 
Corey Irlam.  
Issues raised at the forum ranged from marriage equality to surgery on intersex infants and 
access to Medicare benefits for surgeries for transgender people. Adam Bandt raised his 
concerns about the impact of gay-conversation therapy and discrimination by religious 
organisations in his opening remarks whereas the other representatives focussed on their parties’ 
respective track records in repealing and reforming laws to end criminalisation and discrimination 
against LGBTI people.  

The Coalition’s response to the election survey, while largely positive, contained significant gaps 
on important policy issues. Thankfully, Kelly O’Dwyer was able to address at least one of these 
and confirm that the Coalition’s paid parental leave scheme would be equally available to same-
sex couples. However, the Coalition also needs to commit ensuring they will not roll back 
achievements like the national LGBTI ageing and aged care strategy or making LGBTI rights a 
core part of Australian foreign policy.  

More promisingly, the Coalition has said it will retain the Federal Government’s new ‘Sex and 
Gender Recognition Guidelines’. These guidelines ensure transgender, intersex and gender 
diverse people are treated respectfully and sensitively by government departments. The ALP has 
gone further to say it will take a “strong” leadership role to encourage states and territories to 
reform laws and policies on documentation including birth certificates. The ALP has also 
committed to taking a leadership role on adoption reform at the State and Territory level. This 
would be a very welcome step for Victoria where our current adoption laws explicitly discriminate 
against same-sex couples. 

There was a pleasing level of cross-party support for anti-discrimination protections but, not 
surprisingly, the Greens went further to support the removal of blanket exemptions that permit 
religious organisations to discriminate on the basis of sexual orientation and gender identity. The 
Greens were also the only party to support much needed funding for the Australian Human 
Rights Commission and a Commissioner to promote LGBTI rights.  

While it was pleasing that each of party representatives at the forum individually support marriage 
equality, official party positions differ when it comes to ruling out civil unions and the question of a 
conscience vote and way forward. Both the Greens and the ALP have explicitly stated their 
opposition to civil unions, whereas various Coalition MPs have implied that civil unions are a 
necessary first step or more achievable. While Kevin Rudd’s commitment to introduce a marriage 
equality bill in the first 100 days of parliament clearly distinguishes the ALP from the Coalition, 
concerns were raised with Mark Dreyfus about the ALP’s track record of rushing failed votes. 
Mark Dreyfus confirmed that the 100 day commitment referred to the “introduction” rather than 
“passage” of legislation and emphasised the importance of building cross-party support before 
any vote.  

ABC Journalist Jeff Waters was present and raised the issue of the treatment of gay refugees 
under the Government’s PNG solution, where homosexual conduct is punishable by up to 14 
years jail. Mark Dreyfus said it was a “matter for PNG” but that the Government was working with 
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PNG to make sure that conditions are available that respect the rights of everyone who is 
transferred there from Australia.  

For more information including the complete survey results and assessment visit 
www.vglrl.org.au/lgbti2013  

To watch coverage of the LGBTI 2013 election forum on ABC news visit: 
http://mobile.abc.net.au/news/2013-08-31/the-fate-of-gay-refugees-processed-in-png-has-
come/4927086?section=vic  

For the audio recording of the LGBTI 2013 election forum visit 
http://joy.org.au/joycommunityhighlights/2013/08/lgbti-2013-election-forum/ 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

New Commissioner announced for Victorian Equal Opportunity and 
Human Rights Commission  
Chairman of the Board of the Victorian Equal Opportunity and Human Rights Commission, Mr 
John Searle, has announced the appointment of Kate Jenkins as the new Commissioner of 
VEOHRC. Kate will commence on 9 September 2013.  

In making the announcement, Mr Searle said he was delighted to welcome Kate as the new 
Commissioner. 

“She has the ideal qualifications, background and experience to fulfill this demanding role 
admirably," Mr Searle said. 

"A lawyer by profession, Kate has an enormous amount of experience practicing in the field of 
equal opportunity, focusing on workplace relations and assisting employers to create fair and 
diverse workplaces. 

“In fact, Kate was the first equal opportunity/discrimination partner appointed by a law firm and 
has been a leading practitioner and a trailblazer in these areas for 20 years. Kate has a familiarity 
with the workings of the Commission and knowledge of the relevant legislation to ensure she will 
settle into the role comfortably and quickly. 

"It is an added bonus that Kate has worked on a number of reports produced by the Commission, 
including the report on the role of women in the law and, has also made submissions into reports 
on the role of volunteers. Her work with Berry Street since 2000 will also put her in good stead to 
deal with the Commission's broad range of issues and stakeholders. 

"The Board and I are looking forward to working with Kate. Under her leadership, and with her 
enthusiasm, dedication and professionalism, I am certain the people of Victoria will be well 
served by VEOHRC," Mr Searle said. 

Source: Victorian Equal Opportunity and Human Rights Commission 

In the Public Eye campaign highlights personal stories of homelessness 
and fines  
The PILCH Homeless Persons’ Legal Clinic recently launched In the Public Eye, a campaign 
drawing attention to personal stories of homelessness and fines. Anthony, Richard, Emma, 
Darren, Hamish and Julia share their stories and explained the factors that led to homelessness, 

http://www.vglrl.org.au/lgbti2013
http://mobile.abc.net.au/news/2013-08-31/the-fate-of-gay-refugees-processed-in-png-has-come/4927086?section=vic
http://mobile.abc.net.au/news/2013-08-31/the-fate-of-gay-refugees-processed-in-png-has-come/4927086?section=vic
http://joy.org.au/joycommunityhighlights/2013/08/lgbti-2013-election-forum/
http://www.humanrightscommission.vic.gov.au/index.php/news-and-events/media-releases/item/676-board-chairman-welcomes-victorian-equal-opportunity-and-human-rights-commissioner
http://www.pilch.org.au/hplc/inthepubliceye/
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including unemployment, lack of housing, substance use and family breakdown. They explain the 
stress and anxiety caused by receiving thousands of dollars in fines for ‘public space offences’ 
like travelling on public transport without a ticket, being drunk in a public place and begging. The 
personal stories shared also reveal the negative impact that onerous fines have on attempts to 
turn their life around or engage with rehabilitation, housing and support services. 

The campaign demonstrates that over 22,000 people who are homeless in Victoria are more 
likely to receive fines because they are forced to carry out their private lives in public spaces, but 
less likely to be able to address the fines because they cannot afford to pay and the complicated 
fines system is difficult to navigate. In the Public Eye calls on police officers, PSOs, council 
workers and ticket inspectors to stop and think before they issue fines to people experiencing 
homelessness. It is part of a broader call by community lawyers, financial counsellors and 
homelessness advocates to reform the fines system, implement effective training and guidelines 
about issuing fines to people experiencing homelessness and take steps to address the 
underlying causes of offending. 

Victorian Attorney-General Robert Clark has stated that while there are no plans to decriminalise 
begging, the Victorian Government has announced plans to reform the fines system. 

Tasmania’s anti-discrimination laws in limbo 
In the wake of new federal anti-discrimination protections on the basis of sexual orientation, 
gender identity and intersex status, Tasmania’s Anti-Discrimination Bill 2012 has stalled in the 
parliament.  

The Bill introduces new protections against discrimination on the basis of gender identity and 
intersex status. More controversially, the Bill proposes to extend the prohibition on offensive, 
humiliating, intimidating, insulting and ridiculing conduct to a number of new grounds. 

Such offensive conduct is already prohibited in relation to gender, marital status, relationship 
status, pregnancy status, breastfeeding, parental status and family responsibility. The 
Government hoped to extend the provision to include race, age, sexual orientation, disability, 
industrial activity, political belief and activity, religious belief and activity, irrelevant criminal 
record, irrelevant medical record, or association with anyone in these classes. 

The Legislative Council passed an amended version of the Bill, which weakened offensive 
conduct measures and the Bill has now returned to the lower house. The amendments proposed 
by the Liberal National Coalition removed the suggested new protections against offensive 
conduct and inserted additional provisions in support of free speech. Gay and lesbian activists 
have pointed out that the Bill in its current state now prohibits conduct to offend or insult a 
transgender person or intersex person, but not a gay or lesbian person. 

The Australian Christian Lobby has spoken out against the laws and Liberal shadow Attorney-
General Vanessa Goodwin advocated against the proposals citing concerns about restricting free 
speech. LGBTI rights campaigners have supported the Government’s proposed Bill in its original 
form, and Anti-Discrimination Commissioner Robin Banks said the right to free speech is not 
unlimited. 

The delayed passage of the Bill comes shortly after Tasmanian independent candidate Andrew 
Roberts’ ‘Know the Truth’ election flyer condemning marriage equality and labelling gay people 
as Sodomites, paedophiles and perverse was stopped from distribution by Australia Post. 

The HRLC has commented on the Bill, saying international human rights law is clear that the right 
to free speech is not absolute. Free speech must be balanced with our obligations to outlaw hate 

http://www.pilch.org.au/hplc/inthepubliceye/about/
http://www.abc.net.au/news/2013-08-13/melbourne-community-legal-service-homelessness-campaign-launches/4882812
http://www.abc.net.au/news/2013-08-13/melbourne-community-legal-service-homelessness-campaign-launches/4882812
http://www.theage.com.au/victoria/disadvantaged-to-get-help-over-fines-20130603-2nm69.html
http://www.abc.net.au/news/2013-06-26/christian-lobby-calls-for-block-on-gender-law-change/4781868
http://www.examiner.com.au/story/1722184/anti-discrimination-changes-blocked/?cs=95
http://www.examiner.com.au/story/1722184/anti-discrimination-changes-blocked/?cs=95
http://gaynewsnetwork.com.au/news/tasmanian-upper-house-votes-against-extending-anti-discrimination-act-to-include-sexual-orientation-11742.html
http://www.examiner.com.au/story/1722184/anti-discrimination-changes-blocked/
http://www.examiner.com.au/story/1722184/anti-discrimination-changes-blocked/
http://gaynewsnetwork.com.au/news/gay-hate-flyer-stopped-by-australia-post-11741.html
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speech. Hate speech causes real harm and needs to be addressed. However, the words 
“offends” and “insults” are too low a threshold for vilification laws like these. 

It is important to get the balance right in other respects as well, and some of the proposed new 
grounds, such as political belief and activity, industrial activity and irrelevant medical record, go 
beyond vilification protections in other Australian jurisdictions. 

Overall, given the many benefits of protections against unfair discrimination, it would be a shame 
for Tasmania to miss an opportunity to strengthen laws to do things like prevent religious 
vilification. The HRLC welcomes the Tasmanian Parliament reconsidering these anti-
discrimination laws and resolving concerns about balancing rights to free speech against rights to 
equality in a way which upholds Australia’s international human rights obligations. 

Victorian review recommends continued human rights exemption for 
parole board 
Former High Court Judge Ian Callinan’s Review of the Parole System in Victoria recommends 
that the Victorian Parole Board remain exempt from procedural fairness and human rights 
protections under the Charter of Human Rights and Responsibilities. The review was established 
to investigate the effectiveness of the Victorian Parole Board following the murder of Jill Meagher 
in 2012 and the parole board has since accepted that it should have cancelled Adrian Bayley’s 
parole. 

Two days after the review, the Coroners Court of Victoria released a 2011 report by Professor 
James Ogloff into 11 cases including nine parolee murders, which highlighted shortcomings of 
Victoria’s parole system. 

The Callinan review recommended that the parole board be better resourced, implement better 
case management practices and make parole board manuals and Corrections Victoria’s 
instructions publicly available to increase transparency. The review rejected calls from human 
rights advocates for compliance with human rights and natural justice to promote better decision 
making. The review did recommend that the board report publicly on all serious offences 
committed by parolees. 

‘Potentially Dangerous Parolees’ (PDPs) who have committed intentional violent offences, 
serious sexual offences or breaking and entering in a residential home would only be granted 
parole by a unanimous decision of the parole board and confirmation by a review panel that the 
risk of reoffending is negligible and they are highly likely to satisfy their parole conditions. Callinan 
recommends that Victoria Police should consulted about any PDP before they are released on 
parole and have access to parole files. There would be no way to appeal a decision of the review 
panel, providing no avenue to review an unfair or arbitrary decision in the courts. 

Unless exceptional reasons exist, a person whose parole is cancelled will not have their parole 
reconsidered until they have served half of their parole time in prison. This would apply 
irrespective of whether a person’s parole is cancelled for a serious breach (eg. committing an 
indictable crime on parole) or a minor breach (eg. evicted into homelessness, failure to report or a 
positive drug test). 

The review also recommends that a person should be disqualified for parole if they have not 
undertaken certain rehabilitation programs or if they have not ‘behaved satisfactorily’ for the 
second half of their time in prison. They would be disqualified even where they were unable to 
participate in a program due to extensive waiting lists or where it took some time for a mental 
health or substance abuse treatment plan to modify their behaviour. 

http://media.heraldsun.com.au/crime_online_pdfs/Ogloff_report_into_parole_system.pdf
http://www.heraldsun.com.au/news/opinion/strong-parole-system-will-benefit-community/story-fni0ffsx-1226687734316
http://www.heraldsun.com.au/news/opinion/strong-parole-system-will-benefit-community/story-fni0ffsx-1226687734316
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The Victorian Government welcomed the Callinan review’s recommendations and said will move 
to implement many of them immediately. It said changes it has already made make Victoria’s 
parole system the toughest in Australia. Legal experts have said the report will be costly to 
implement, and if implemented, will mean fewer people will receive parole and will instead be 
released at the end of their sentence without any of the supervision or parole conditions designed 
to promote community safety.  

Tasmanian Children’s Commissioner promotes smart alternatives to 
youth detention  
Tasmania’s acting Commissioner for Children Elizabeth Daly has released the Alternatives to 
Secure Youth Detention in Tasmania report advocating for a justice reinvestment framework. The 
report calls for young offenders to be diverted away from the criminal justice system in 
compliance with the United Nations Convention on the Rights of the Child. 

The report will shift focus away from policing and youth detention to the underlying causes or risk 
factors which cause youth offending, such as family breakdown, mental illness, disengagement 
from education and drug and alcohol dependence. With these risk factors in mind, the report 
recommends that necessary community supports be put in place to ensure young people can 
complete community-based orders and have access to appropriate housing, drug and alcohol 
and social support services. The changes are expected to save a significant amount of money 
currently required to run the heavily criticised Ashley Youth Detention Centre. 

 

HRLC MEDIA COVERAGE 

Media coverage of the HRLC since the last edition of Rights Agenda has included: 

• Joel Magarey, Pleas for help as Papuans face treason charges, The Australian, 2 
September 2013 

• Farrah Tomazin, Overcrowded prisons stretched to breaking point, The Age, 1 
September 2013 

• Farrah Tomazin and Jonathan Swan, Abbott boat plan blasted, The Canberra Times, 1 
September 2013 

• Rebecca Trigger, Men fled Vietnamese police visit, The West Australian, 29 August 
2013 

• Greg Dyett, Fraser backs call for Pine Gap probe, SBS World News Australia Radio, 26 
August 2013 

• Jennifer Leake, Democracy Explained: Voting in Prisons, Sunday Extra – Radio 
National, 25 August 2013 

• Guy Stayner, After the Callinan report counting the cost of parole reform, 7:30, 23 
August 2013 

• Sunny Peter, Investigate Australia for drone strikes, rights groups demand, International 
Business Times‚ 20 August 2013 

• Mark Di Stefano, Human rights groups urge UN to investigate Australia’s role in US 
drone strike program, ABC News‚ 20 August 2013 

http://www.premier.vic.gov.au/media-centre/media-releases/7633-community-safety-to-dictate-parole-decisions-legislation-to-make-community-safety-the-parole-board-s-first-priority.html
http://www.abc.net.au/news/2013-08-23/after-the-callinan-report-counting-the-cost-of/4909558
http://www.abc.net.au/news/2013-08-23/after-the-callinan-report-counting-the-cost-of/4909558
http://www.childcomm.tas.gov.au/wp-content/uploads/2013/08/Alternatives-to-Secure-Youth-Detention-FINAL-2013.pdf
http://www.childcomm.tas.gov.au/wp-content/uploads/2013/08/Alternatives-to-Secure-Youth-Detention-FINAL-2013.pdf
http://www.abc.net.au/news/2013-08-22/children27s-commissioner-declares-tasmania27s-juvenile-detent/4905580
http://www.themercury.com.au/article/2013/08/23/386204_tasmania-news.html
http://www.examiner.com.au/story/1723572/daly-calls-for-youth-justice-overhaul/
http://www.theaustralian.com.au/news/world/pleas-for-help-as-papuans-face-treason-charges/story-e6frg6so-1226708620050
http://www.theage.com.au/victoria/overcrowded-prisons-stretched-to-breaking-point-20130831-2sxpm.html
http://www.canberratimes.com.au/federal-politics/federal-election-2013/abbott-boat-plan-blasted-20130831-2sxp7.html
http://au.news.yahoo.com/thewest/a/-/breaking/18698015/men-fled-vietnamese-police-visit/
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/285205/Fraser-backs-call-for-Pine-Gap-probe
http://www.abc.net.au/radionational/programs/sundayextra/democracy-explained3a-voting-in-prisons/4910548
http://www.abc.net.au/news/2013-08-23/after-the-callinan-report-counting-the-cost-of/4909558
http://au.ibtimes.com/articles/500140/20130820/pine-gap-base-australia-u-s-drone.htm#.Uha5DpLLoWw
http://www.abc.net.au/news/2013-08-20/calls-for-probe-into-australia-role-in-drone-strike-program/4898648
http://www.abc.net.au/news/2013-08-20/calls-for-probe-into-australia-role-in-drone-strike-program/4898648
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• Oliver Laughland, Pine Gap’s role in US drone strikes should be investigated – rights 
groups, The Guardian‚ 19 August 2013 

• Legal experts predict court challenges could thwart Coalition’s asylum seeker plan, ABC 
Radio Australia‚ 17 August 2013 

• Bianca Hall, Denying settlement rights will jam court, says lawyer, Sydney Morning 
Herald‚ 17 August 2013 

• Michael Kenny, Lawyers and advocates hit Coalition asylum plan, SBS World News 
Australia Radio‚ 16 August 2013 

• Sabra Lane, Coalition’s new asylum plan includes reintroduction of temporary visas, 
ABC News - PM‚ 16 August 2013 

• Ehssan Veiszadeh, Oppn asylum review plan “illegal”: Experts, Herald Sun‚ 16 August 
2013 

• Deterrence: Wrong way, turn back, The Sydney Morning Herald‚ 16 August 2013 

• Bianca Hall and Judith Ireland, Tony Abbott evokes John Howard in slamming doors on 
asylum seekers, The Age‚ 15 August 2013 

• Pavel Sraj, New rehab law targets Australia’s Aborigines, DW (Germany), 13 August 
2013 

• Stephanie Smail, Concern for Qld inmates after prison worker charged with rape, ABC 
Radio - AM, 10 August 2013 

• Jackie Quist, Prisoner’s spending spree, Today Tonight‚ 9 August 2013 

• Madeleine Morris, Court victory hailed by legal campaigners, ABC Radio - PM‚ 2 August 
2013 

 

 SEMINARS & EVENTS 

Slavery exposed: an exhibition about slavery in the past and modern 
times 
19 August–13 September, Melbourne 
The exhibition Slavery exposed, presented by Slavery Links, features two heroes who were 
active in the banning of slavery: John Newton and Thomas Clarkson. The exhibition is being held 
at St Paul's Cathedral on the corner of Flinders and Swanston streets. Contact Slavery Links for 
details. 

'Do we need a human rights body for the Asia-Pacific? Lessons from 
around the globe' 
12 September, Melbourne 
The Castan Centre for Human Rights Law is hosting a public lecture with Professor Dinah 
Shelton, Commissioner of the Inter-American Commission on Human Rights and a Holding 
Redlich Distinguished Visiting Fellow. 

Professor Shelton has served on the Inter-American Commission since 2010, including a stint as 
Chair, and also serves on the boards of many human rights and environmental organizations. In 

http://www.theguardian.com/world/2013/aug/19/pine-gap-drone-strikes-investigation-call
http://www.theguardian.com/world/2013/aug/19/pine-gap-drone-strikes-investigation-call
http://www.radioaustralia.net.au/international/2013-08-16/legal-experts-predict-court-challenges-could-thwart-coalitions-asylum-seeker-plan/1177356
http://m.smh.com.au/federal-politics/federal-election-2013/denying-settlement-rights-will-jam-court-says-lawyer-20130816-2s2cn.html
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/283363/Lawyers-and-advocates-hit-Coalition-asylum-plan
http://www.abc.net.au/news/2013-08-16/coalitions-new-asylum-plan-includes-reintroduction/4893366
http://www.heraldsun.com.au/news/breaking-news/coalition-will-deny-boat-people-settlement/story-fni0xqi4-1226698168261
http://media.smh.com.au/news/national-times/deterrence-wrong-way-turn-back-4667388.html
http://www.theage.com.au/federal-politics/federal-election-2013/tony-abbott-evokes-john-howard-in-slamming-doors-on-asylum-seekers-20130815-2rzzy.html
http://www.theage.com.au/federal-politics/federal-election-2013/tony-abbott-evokes-john-howard-in-slamming-doors-on-asylum-seekers-20130815-2rzzy.html
http://www.dw.de/popups/mediaplayer/contentId_5611962_mediaId_17003754
http://mpegmedia.abc.net.au/news/audio/am/201308/20130809-rnam-jail-rape.mp3
http://au.news.yahoo.com/today-tonight/latest/article/-/18367355/prisoners-spending-spree/
http://www.abc.net.au/pm/content/2013/s3817221.htm
http://www.slaverylinks.org/
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2006, she was awarded the prestigious Elizabeth Haub Prize in Environmental Law, and has 
served as a legal consultant to the United Nations Environment Programme, UNITAR, World 
Health Organization, European Union, Council of Europe, and Organization of American States. 
She is a member of the board of editors of the American Journal of International Law and is a 
vice-president of the American Society of International Law.  

Details can be found here. 

Economic development in Indigenous Australia 
Thursday 5 September, Melbourne 
Supporting + Empowering Women’s Justice Forum is hosting a panel discussion featuring 
Professor Marcia Langton (Foundation chair of Australian Indigenous Studies at the University of 
Melbourne), Mr John Paterson (CEO of the Aboriginal Medical Services Alliance of the NT), Ms 
Leah Armstrong (CEO of Reconciliation Australia), Nareen Young (CEO of the Diversity Council 
of Australia). Click here for details. 

Richard Falk seminars on Nuclear Abolition and War Crimes under 
Obama 
16 September, Melbourne 
Richard Falk – the UN Special Rapporteur on the Situation of Human Rights in the Palestinian 
Territories Occupied Since 1967 – is speaking at two events at the Melbourne Law School. 
Obama’s Journey from Nuclear Abolition to Nuclear Business as Usual on 16 September 
and Failures of US Self-Scrutiny for War Crimes Under Obama on 13 September. Richard is 
also the Albert G. Milbank Professor Emeritus of International Law and Practice and Professor 
Emeritus of Politics and International Affairs at Princeton University. For further details email 
Anna Hood at achood@unimelb.edu.au   

International Commission of Jurists (Victoria) and the Centre for 
Comparative Constitutional Studies Joint Conference on Human Rights 
11–12 October, Melbourne 

The International Commission of Jurists Victorian Branch and the Centre for Comparative 
Constitutional Studies present a joint conference: “Human Rights and Democracy: Past Their Use 
By Dates?” The purpose of this conference is to provide a forum for the discussion on the state of 
human rights and democracy in Australia. Paper topics include federal anti-discrimination laws, 
constitutional recognition of indigenous peoples and the statutory human rights framework.  

The Conference will be opened by keynote speaker Paris Aristotle AM (Director of the Victorian 
Foundation for Survivors of Torture Inc. (VFST) and Executive Member of the Forum of 
Australian Services). Other speakers include: Mark Leibler AC, Dr Mark McMillan, Professor 
Cheryl Saunders AO, The Hon Ron Merkel QC, Professor Spencer Zifcak, The Hon Justice 
Debbie Mortimer, Emeritus Professor GillianTriggs and Dr Helen Durham. 

See here for the program. 

 

 

http://www.law.monash.edu.au/castancentre/events/2013/dinah-shelton.html
http://www.sewtanzania.com/
mailto:achood@unimelb.edu.au
http://www.law.unimelb.edu.au/staff/events/files/icj.cccs.conference.oct.2013.final.pdf
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Practicing law in the public interest 
December 2013, Melbourne 

La Trobe University is running Human Rights and Comparative Disability Law – LAW5HCD with 
Professor Marcia Rioux at La Trobe’s city campus. In this subject students examine recent 
developments in international and comparative disability law and issues arising in a range or 
areas such as mental health; education; employment; housing and health. For further details 
contact Lee Ann Basser via l.basser@latrobe.edu.au. 

 

 HUMAN RIGHTS JOBS 

Public Interest Law Clearing House 
PILCH provides access to justice through pro bono legal services to people experiencing 
disadvantage and the community organisations that support them. PILCH is seeking a Manager 
for its Referral Services in NSW. 

 

 OPINION 

Why Australia should speak out on rights  
Elaine Pearson 
An edited version of this piece was first published by the Sydney Morning Herald 

It seems to have taken an apparent chemical weapons attack killing hundreds of people in Syria 
to bring human rights into the foreign policy debate of the Australian elections. Until these horrific 
events in Syria, human rights have been a glaring omission from the foreign policy agendas of 
both the ruling Australian Labor Party and the opposition Coalition. In a recent foreign policy 
debate, for example, Julie Bishop proudly endorsed the power of “quiet diplomacy,” while Bob 
Carr talked about the importance of understanding and respecting Asian values, saying, “I like the 
attitude of our 10 ASEAN [Association of Southeast Asian Nations] neighbours to engagement 
with Myanmar and we will follow.” 

If Australia’s regional foreign policy is restricted to soft diplomacy and ASEAN-style commerce-
only engagement that is bad news for victims of human rights violations in Asia. People like Filep 
Karma, a Papuan activist who remains ill in an Indonesian prison, jailed for 15 years for his 
peaceful support of Papuan independence. Or the family of Jonas Burgos, a leftist activist in the 
Philippines who was forcibly disappeared in 2007. Despite substantial evidence implicating the 
military, the family still is awaiting answers about his whereabouts. A quiet word from an 
Australian official won’t free Karma or ensure justice for Burgos.  

Since 1978, my organization, Human Rights Watch, has found that while private diplomacy has 
its place, what counts most is sustained public pressure that raises the costs of human rights 
violations. Abusive governments will often be forced to think twice about committing abuses when 
international actors raise concerns with public statements or by documenting state responsibility 
for violations. Governments take notice when their abuses, embarrass their international partners, 
and lead to conditioned military aid or trade relationships or individual sanctions against leaders.  

mailto:l.basser@latrobe.edu.au
http://www.pilch.org.au/Assets/Files/Recruitment%20Pack%20-%20Manager%20Referral%20Service%20NSW.pdf
http://www.pilch.org.au/Assets/Files/Recruitment%20Pack%20-%20Manager%20Referral%20Service%20NSW.pdf
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The release of many political prisoners in Burma has been the result of sustained international 
pressure over many years, in conjunction with local efforts, to draw attention to individual cases 
and ensure that political freedoms are not forsaken simply in favor of preferential trade 
arrangements. I’ll never forget the moment in May last year when I met leaders of the “88 
Generation Students,” political activists who had been imprisoned in Burma for most of the past 
25 years. The group’s leader, Min Ko Naing, who spent more than 20 years in jail, thanked the 
international community, including Human Rights Watch, for continuing to raise their cases 
publicly: “It was due to the continued foreign pressure that we were released.”  

In the Philippines, the military has been implicated in numerous cases of extrajudicial killings of 
leftist activists, but the number of killings dropped markedly in 2008 when the voices of UN 
experts and foreign officials combined with local and international advocacy groups to condemn 
the killings and demand justice.  

Australia describes itself as a “middle power” in Asia, a region undergoing transformative change 
and immense economic growth. It is the region’s oldest enduring democracy, with strong 
institutions and a lasting commitment to the rule of law and a robust economy. As such, Australia 
has great potential to be an effective leader and promoter of human rights in the Asia-Pacific 
region. Yet until now, Canberra’s efforts to advocate on rights have been at best uneven. It’s 
been easier for foreign ministers to speak up on rights abuses in countries with which Australia 
has fewer trade relations like Syria, Burma, and Fiji, but harder to sustain rights pressure on 
major trade partners such as Indonesia and Sri Lanka.  

As other countries catch up economically, and more Asian countries undergo transitions from 
authoritarian rule, Australia can play an important role in sharing its experiences as a healthy, 
vibrant democratic society that values free expression and association. But to get there, it will 
require shifting the foreign policy debate from a negative preoccupation with deterring boatloads 
of asylum seekers to a more positive commitment to stand with victims of abuses and 
acknowledge human rights violations wherever they occur. As a party to nearly all the major 
human rights conventions, Australia can and should play a role in stressing the importance of 
international law.  

Prime Minister Kevin Rudd is right to say that regional cooperation is needed to address the issue 
of asylum seekers, but a better way would be to encourage more neighboring countries to adhere 
to international law and adopt the Refugee Convention and help them develop their capacity to 
protect refugees. Instead, Australia devises arrangements like offshore processing that simply 
deflect Australia’s responsibilities and foist burdens on neighboring countries with far less 
capacity to process claims and integrate refugees. Australia’s actions speak louder than words; 
any criticisms of countries like Bangladesh, Burma or Thailand for violating refugee rights will ring 
hollow when they see Australians shirking their responsibilities. 

Especially as Australia currently has a seat on the UN Security Council, it should be making more 
of an effort to promote a foreign policy that consistently makes rights a priority. A “quiet diplomacy 
only” approach will be interpreted as tacit acceptance of the status quo, which will just enable and 
encourage repressive governments to continue to crack down on dissidents and commit abuses 
with impunity.  

Australia likes to think it punches above its weight in international affairs. Being a firm moral voice 
on human rights gives real authority to that elevated status, while speaking softly on abuses 
diminishes it. 

Elaine Pearson is Human Rights Watch’s Australia Director based in Sydney. Follow her on 
twitter at @pearsonelaine. 
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The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 
 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda 
ABN: 31 117 719 267 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  

http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda
http://twitter.com/rightsagenda
http://www.facebook.com/pages/HumanRightsLawResourceCentre
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