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HRLC DONATIONS RANKED IN TOP 50 PHILANTHROPIC GIFTS IN AUSTRALIA 

Groundbreaking human rights work recognised in Top 50 philanthropic 

listing 

The establishment of the Human Rights Law Centre, the first Australian legal centre dedicated to 

human rights law, has been announced as one of Australia’s Top 50 Philanthropic Gifts in 

Australian of all time. 

The Top 50 Philanthropic Gifts celebrates Australia’s most significant and influential philanthropic 

donations. Selected from hundreds of nominations, the HRLC’s listing recognises the significant 

philanthropic contribution of PILCH, the National Australia Bank, the Victoria Law Foundation, the 

RE Ross Trust and the Helen Macpherson Smith Trust in supporting the HRLC’s establishment in 

2006. 

“This recognition is a great tribute to the foresight of our original funders, and to the hard work by 

our staff, board and partners in repaying their investment in advancing human rights in Australia,” 

said Hugh de Kretser, Executive Director of the HRLC. “With less than 15% of our funding 

coming from government, philanthropic support has always been critical to our success.” 

Since 2006, the HRLC has established constitutional protection of the right to vote, restored the 

right to vote for hundreds of thousands of mainly young, homeless and Indigenous Australians, 

improved healthcare access for prisoners, played a key role in developing landmark anti-

discrimination legislation and provided human rights training to over 15,000 people. 

In 2012, the HRLC received the Australian Human Rights Law Award. This prestigious award, 

which is jointly conferred by the Australian Human Rights Commission and the Law Council of 

Australia, is made annually to an organisation or individual with a proven track record in 

promoting and advancing human rights in Australia. 

“It’s great that an organisation focused on legal advocacy and education has received a 

nomination for the Top 50 Gifts. The Human Rights Law Centre continues to make the protection 

of human rights a reality for everyday Australians. Victoria Law Foundation is proud to have 

helped fund its establishment,” said Erin Dolan, Grants Manager at the Victoria Law Foundation, 

which nominated the HRLC for the Top 50 listing. 

The full list of Australia’s Top 50 philanthropic gifts, and voting for the Top 10 Public Choice 

Award, is here:  

http://www.probonoaustralia.com.au/news/2013/10/australia’s-top-50-philanthropic-gifts-all-time   

 

 

http://www.probonoaustralia.com.au/news/2013/10/australia%E2%80%99s-top-50-philanthropic-gifts-all-time


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 3 

 

 

 

 

 

 

 

 

 

 

 OPINION 

Funding cut for Aboriginal and Torres Strait Islander legal services 

should be reconsidered 

The Abbott Government’s $42 million funding cut over four years to Aboriginal and Torres Strait 

Islander Legal Services (ATSILS) will not only make access to justice more remote for Indigenous 

Australians, it will exacerbate the shocking rate of Indigenous over-imprisonment. 

The funding cuts were revealed in the final days of the Federal election campaign. Despite 

suggestions from Warren Mundine, the head of the Prime Minister’s Indigenous Advisory Council, 

that they would be reconsidered, a spokesperson for Treasurer Joe Hockey confirmed that the 

decision is not being reviewed. 

The Coalition apparently believes that the cuts won’t affect “frontline services” as the funding only 

covers policy and law reform. 

ATSILS receive around $70 million a year in Federal funding. Leaving aside the importance of 

law reform work for moment, stripping $10 million a year from ATSILS’ funding will go far deeper 

than affecting just law reform work. 

These cuts will deny Aboriginal and Torres Strait Islander people the legal advice and 

representation they desperately need to deal with serious legal issues affecting them such as 

criminal law, family law, discrimination and tenancy issues. 

Repeated parliamentary inquiries have highlighted the shortfall in funding for Indigenous legal 

services. 

If the Abbott Government doesn’t reverse its decision, the eight ATSILS across the country will 

face extremely difficult choices about where to cut back already overstretched services.  

ATSILS work is vital to the proper functioning of our court system. As ATSILS’ national body has 

said, in some areas of Australia, ATSILS are the only legal assistance service available. If 

funding is cut, the justice system in these areas will grind to a halt. 

Aboriginal and Torres Strait Islander people are already 15 times more likely to be in jail. 

Indigenous imprisonment rates are getting worse, increasing 52 percent over the past decade. 74 

percent of Indigenous prisoners have been in jail before.  

If Aboriginal people can’t access decent legal representation they are more likely to go to jail and 

for longer. 

Aside from the rollback of stretched services, the cuts also misunderstand the vital preventative 

role of law reform and policy work by ATSILS. 

This work is grounded in the experience of ATSILS clients. It helps Government to identify where 

laws or legal processes are not working and helps to improve the justice system.   

ATSILS law reform and policy work is usually in response to requests from government and other 

bodies on issues that directly affect their clients, such as mental health policy, family violence, 

police conduct and incarceration of young people.   

Given the unique problems facing many Indigenous communities, it is vital that the services 

working on the ground are able to share their experiences of how laws and processes are 

affecting their clients and where improvements are required. 

In North Western Australia, for example, many Aboriginal drivers were being imprisoned for 

failing to have a valid driver’s license. Instead of simply representing client after client with the 
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same problem, the Kimberley Community Legal Service and the Aboriginal Legal Service of 

Western Australia encouraged the State Government to fund an innovative solution – a program 

that increased driver training and education in regional and remote communities to reduce traffic 

and license offences.  

In the Northern Territory, the North Australian Aboriginal Justice Agency operates a successful 

prison “throughcare” program that is helping to cut reoffending by providing support before and 

after release from prison for issues like housing, mental health and alcohol abuse. Program staff 

see the problems that lack of identification causes for Aboriginal people leaving prison in 

accessing social security, a bank account or a driver’s licence. NAAJA is advocating for programs 

that help Aboriginal people to obtain basic ID to help get their lives back on track when they leave 

prison. 

This is the kind of preventative, cost-saving legal work that governments should be encouraging, 

not cutting. 

Tony Abbott said he would be a Prime Minister for Indigenous Affairs and Attorney-General 

George Brandis has shown he understands the problems of access to justice in Australia. Cutting 

legal assistance for Aboriginal people doesn’t augur well for Government matching its words with 

actions. The cuts should be reconsidered. 

Carolyn Bond AO is the national spokesperson for the Community Law Australia campaign 

www.communitylawaustralia.org.au 

 

 

 NEWS IN BRIEF 

PM dismisses human rights concerns in Indonesia 

On his first visit to Indonesia as PM, Tony Abbott has brushed aside concerns about serious 

human rights violations in West Papua and instead stated that Australia will not tolerate 

‘grandstanding’ against Indonesia. Rights abuses in Papua returned to the spotlight during the 

APEC meeting in Bali after three Papuan men entered the Australian Consulate to deliver an 

open letter to the Australian people before officials reportedly threatened to hand them over to 

Indonesian military. The PM claims the situation in West Papua is getting better, but this is 

disputed by a number of experts. 

Australia turns back on West Papuan asylum seekers 

Earlier in September, seven Papuans arrived in Australia seeking political asylum following their 

involvement with a ‘freedom flotilla’, but they were quickly transferred to PNG. Meanwhile, a 

Catholic brother in West Papua reported that one person was killed and two injured when police 

shot at villagers who refused to cut their hair and beards. The PM of Vanuatu has requested the 

UN to revisit its role in the history of the troubled province. 

Immigration Minister further restricts flow of information 

With the launch of the Government’s Operation Sovereign Borders, Immigration Minister, Scott 

Morrison, has sought to stymie the flow of information regarding asylum seeker boat arrivals and 

has imposed an information blackout on details such the nationality of those on board and any 

www.communitylawaustralia.org.au
http://www.canberratimes.com.au/federal-politics/political-news/jakarta-agrees-to-talks-on-boats-20130930-2uoto.html
http://www.canberratimes.com.au/federal-politics/political-news/jakarta-agrees-to-talks-on-boats-20130930-2uoto.html
http://www.theaustralian.com.au/national-affairs/policy/abbott-backs-jakarta-over-west-papua-issue/story-fn59nm2j-1226734279460
http://www.theaustralian.com.au/national-affairs/policy/abbott-backs-jakarta-over-west-papua-issue/story-fn59nm2j-1226734279460
http://www.theguardian.com/world/2013/oct/06/west-papuans-australian-consulate-bali
http://www.theguardian.com/world/2013/oct/06/west-papuan-open-letter-australia
http://www.abc.net.au/news/2013-10-07/consul-general-denies-threatening-west-papuan-activists/5002592
http://www.abc.net.au/news/2013-10-07/consul-general-denies-threatening-west-papuan-activists/5002592
http://www.theage.com.au/federal-politics/political-news/tony-abbotts-claim-west-papua-getting-better-rejected-by-experts-20131009-2v85h.html
http://www.theaustralian.com.au/national-affairs/policy/australia-needs-to-raise-human-rights-concerns-with-indonesia/story-fn59nm2j-1226727918679
http://www.theaustralian.com.au/national-affairs/policy/torres-strait-asylum-bid-by-west-papuan-activists-a-test-for-abbott-government/story-fn9hm1gu-1226727723094#sthash.SqZUD0Df.dpuf
http://www.theaustralian.com.au/national-affairs/policy/torres-strait-asylum-bid-by-west-papuan-activists-a-test-for-abbott-government/story-fn9hm1gu-1226727723094#sthash.SqZUD0Df.dpuf
http://www.theaustralian.com.au/national-affairs/w-papuan-asylum-seekers-dumped-in-port-moresby-to-disappear/story-fn59niix-1226728845114
http://www.theguardian.com/world/2013/sep/25/indonesian-police-civilians-west-papua
http://www.theguardian.com/world/2013/sep/25/indonesian-police-civilians-west-papua
http://www.abc.net.au/news/2013-09-29/an-vanuatu-west-papua-call/4987824
http://www.abc.net.au/news/2013-09-29/an-vanuatu-west-papua-call/4987824
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/289747/Coalition-launches-Operation-Sovereign-Borders
http://www.radioaustralia.net.au/international/2013-10-11/australian-immigration-minister-talks-tough-to-asylum-seekers/1203808
http://www.theguardian.com/world/2013/oct/11/scott-morrison-no-comment-on-self-harm-in-detention
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incidents of self-harm. With the Minister insisting there will be ‘no exceptions’ to the off-shore 

processing policy, two pregnant women are being detained on Nauru.  

Canada PM to snub Sri Lanka CHOGM to defend human rights 

Canada's Prime Minister says he will boycott a summit of Commonwealth nations next month in 

Sri Lanka, citing serious rights abuses that remain unaddressed by the host nation. Meanwhile, 

the UN has slammed as a possible breach of the Refugee Convention the Australian 

Government's plans to speedily send a group of Sri Lankan asylum seekers home. 

Occupy Melbourne decision highlights lack of legal protections for free 

speech  

The Federal Court has dismissed Occupy Melbourne's claim that City of Melbourne bylaws 

breached their freedom of political communication. However it also confirmed that some of the 

infringement notices issued were invalid. 

High Court upholds mandatory sentences for people smuggling offences  

The high court has rejected a legal challenge testing the validity of mandatory prison sentences 

for people charged with people smuggling offences. Critics say mandatory sentences for young 

cooks and deckhands from impoverished fishing villages won’t stop people smuggling. 

State v Commonwealth battles loom on marriage equality  

The Commonwealth will challenge the ACT’s moves to allow marriage equality, as legal experts 

in Tasmania say there's no reason states shouldn't be able to make their own laws on the issue. 

Queensland’s new bikie laws seriously limit freedom of association 

The Queensland Government has introduced tough laws supposedly designed to “destroy bikie 

gangs”. The Australian Human Rights Commission, lawyers and the civil libertarians have 

objected strongly to the new laws, pointing out that they seriously limit freedom of association and 

movement. 

 

 

 HRLC POLICY WORK AND CASE WORK 

Ruling vindicates ‘Occupy Melbourne’ protesters but highlights lack of 

legal protections for free speech and protest rights 

In a case about free speech and protest rights, the Federal Court has found that council by-laws 

regarding advertising and camping do not infringe human rights, but some of the ways in which 

they were used by the City of Melbourne against a group of peaceful protesters in a public space 

were unlawful. 

The HRLC’s Director of Advocacy, Anna Brown, said the decision had ramifications for the rights 

of all Australians to gather peacefully with others to express their views. 

“Free speech is the cornerstone of democracy. Australian law must adequately protect essential 

democratic rights such as freedom of expression and the right to peaceful assembly. Whilst the 

http://www.radioaustralia.net.au/international/radio/program/pacific-beat/asylum-boat-arrivals-in-australia-slow/1203674
http://mobile.abc.net.au/news/2013-10-12/aylum-seeker-in-nauru-faces-giving-birth-to-twins/5018352
http://www.theguardian.com/world/2013/oct/15/second-pregnant-woman-in-nauru-detention-a-serious-health-concern
http://www.abc.net.au/news/2013-10-08/an-sri-lanka-boycott/5004034
http://www.abc.net.au/news/2013-10-08/an-sri-lanka-boycott/5004034
http://www.smh.com.au/federal-politics/political-news/un-slams-boat-returns-as-possible-rights-breach-20131011-2ve20.html#ixzz2hlcTInlx
http://www.theage.com.au/victoria/protesters-lose-out-in-court-challenge-20131001-2uql7.html
http://au.news.yahoo.com/a/19195562/occupy-melbourne-loses-legal-challenge/
http://www.theguardian.com/world/2013/oct/11/high-court-backs-mandatory-terms-for-people-smugglers
http://www.theaustralian.com.au/national-affairs/policy/high-court-backs-mandatory-sentencing-for-people-smugglers/story-fn9hm1gu-1226738102271
http://www.smh.com.au/federal-politics/political-news/samesex-marriage-law-high-court-challenge-confirmed-20131010-2vaqe.html
http://www.heraldsun.com.au/news/breaking-news/tasmania-can-pass-gay-marriage-law-report/story-fni0xqi4-1226736674376
http://www.news.com.au/breaking-news/national/bikie-laws-may-apply-to-any-group-lawyer/story-e6frfku9-1226741426248
http://www.news.com.au/breaking-news/national/bikie-laws-may-apply-to-any-group-lawyer/story-e6frfku9-1226741426248
http://www.abc.net.au/news/2013-10-16/qlds-tough-anti-bikie-laws-passed-after-marathon-parliament-/5025242?section=qld
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decision is a mixed bag, some aspects deliver an important vindication for the protestors who 

believed that the actions taken against them were arbitrary and unlawful,” said Ms Brown. 

To disperse the ‘Occupy Melbourne’ protesters, the City of Melbourne had relied on council by-

laws which prohibit advertising signs or camping without a permit. The legal action challenged the 

validity of these by-laws and the actions taken under them by the Council including the issuing of 

compliance notices against the protesters. 

While Justice North of the Federal Court found that a small number of notices issued against one 

of the applicants, Sara Kerrison, were unlawful, he also found the legal proceeding could not go 

ahead as a ‘representative proceeding’ on behalf of all protesters. This meant the notices issued 

against other protesters could not be considered. 

Justice North also found the Council by-laws and regulations did not infringe the rights of the 

protesters, a decision that will disappoint many human rights advocates. 

“Regardless of your views on the Occupy movement, this decision should be of interest to any 

Australians that believe in free speech, because it once again highlights that fundamental human 

rights are not adequately protected in our laws,” said Ms Brown. 

The protesters’ legal case argued the heavy-handed response from the Melbourne City Council 

was is in breach of the implied freedom of political communication in the Australian Constitution 

and the rights to peaceful assembly and freedom of expression under the Victorian Charter. 

One of the Occupy Melbourne protesters, Sara Kerrison, said the group had started the case 

nearly two years ago, but felt it was now more relevant than ever. 

“This decision really highlights how few avenues we have left to express alternative opinions 

within Australia. The law should be protecting our democratic rights not restricting them. Evidently 

we will need to defend and advocate for these rights even more vigorously,” said Ms Kerrison. 

The Human Rights Law Centre and Fitzroy Legal Service were part of the legal team led by Ron 

Merkel QC that received pro bono support from leading corporate law firm Allens Arthur Robinson 

together with Mark Moshinsky SC, Emrys Nekvapil, Nick Wood and Rupert Watters of Counsel. 

A copy of Justice North’s decision can be found here. 

High Court decision highlights injustice of mandatory sentences for the 

crew on people smuggling boats 

The High Court has dismissed an appeal against a mandatory minimum sentence imposed under 

the Migration Act 1958 (Cth). The Human Rights Law Centre is disappointed by the decision in 

Bonang Darius Magaming v The Queen, which reveals gaps in human rights protection in 

Australia’s laws. 

The HRLC’s Director of Advocacy and Campaigns, Rachel Ball, said the mandatory sentencing 

requirements of the Migration Act prevent judges from exercising common sense or discretion.  

“The mandatory sentencing regime has resulted in cooks and deckhands being jailed for a 

minimum of five years, with a three year non-parole period. It violates human rights, it’s 

expensive and it’s likely to have no impact on people smuggling,” said Ms Ball. 

The laws have been criticised by one judge as imposing “savage penalties upon the ignorant, 

who are simply being exploited by organisers”. 

In this case, the sentencing judge, Chief Judge Blanch, said that it was “perfectly clear that [the 

appellant] was a simple Indonesian fisherman who was recruited by the people organising the 

smuggling activity to help steer the boat towards Australian waters”. Chief Judge Blanch said 

http://www.hrlc.org.au/wp-content/uploads/2013/10/1-Oct-13-Muldoon-v-Melbourne-City-Council-final.pdf
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that, in the ordinary course of events, “normal sentencing principles would not require a sentence 

to be imposed as heavy” as the mandatory minimum sentence. 

Mandatory sentences for people smuggling offences contravene the prohibition on arbitrary 

detention and the right to a fair trial contained in the International Covenant on Civil and Political 

Rights.  

“Human rights principles require that the punishment fit the crime, but mandatory sentencing 

prevents the Court from differentiating between serious and minor offending and from considering 

the particular circumstances of the individual, 

“The Attorney General, George Brandis QC, has flagged his intention to identify and review 

Australian laws that violate fundamental rights and freedoms. Mandatory five years terms for 

fishermen from impoverished Indonesian villages fits that bill,” Ms Ball said.    

On 27 August 2012, former Attorney General Nicola Roxon recognised the injustice of these laws 

and sought to address that injustice by issuing a direction to prosecutors not to charge first time 

offenders and low-culpability crew with offences that attract a mandatory minimum term.  

The High Court held that, due to the timing of the direction, it did not apply to the proceedings 

against the appellant. 

“This case shows that a direction to prosecutors is not enough to cure the clear injustice. The law 

must be changed,” said Ms Ball.  

Human Rights and Domestic Violence Fact Sheets 

The Human Rights Law Centre has produced a series of fact sheets that outline specific human 

rights obligations relevant to domestic violence. Domestic and family violence is one of the most 

prevalent, pervasive and serious human rights violations in Australia. One in three Australian 

women has experienced violence from a partner or ex-partner. A woman is killed in Australia 

almost every week by a partner or ex-partner. In 2010 the UN Committee on the Elimination of 

Discrimination Against Women commented on “the unacceptably high levels of violence against 

women that persist in Australia.”  

International human rights law requires that governments take effective measures to prevent and 

respond to prevent, investigate, punish and remedy domestic violence. Human rights laws also 

impose specific obligations around how particular authorities – for example, police, prosecutors, 

legislators and housing authorities – respond to individual cases of domestic and family violence.   

Each fact sheet has a thematic focus, they cover: housing, justice, police and the workplace. The 

fact sheets are intended to assist service providers to advocate for individual women and to 

support arguments for changes to law, policy and practice. 

The fact sheets are available here.  

PM needs to put human rights in West Papua on Jakarta agenda 

Prime Minister Tony Abbott was urged to use his first visit to Indonesia tomorrow to cast aside the 

wilful blindness previous Australian Governments have had when it comes to the serious human 

rights violations occurring a stone’s throw away in Indonesia’s Papua provinces. 

The Human Rights Law Centre’s Director of Communications, Tom Clarke, said the arrival of 

seven asylum seekers from Indonesia’s troubled Papua provinces and their subsequent swift 

removal, should be a reminder of the expectation for Australia to provide human rights leadership 

in our region. 

http://www.hrlc.org.au/human-rights-and-domestic-violence-fact-sheets
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“Reports of political assassinations, torture and the violent repression of peaceful political 

gatherings in Indonesia’s Papuan provinces are all too common. Fundamental human rights are 

regularly violated. It’s understandable that people will come to Australia seeking our protection,” 

said Mr Clarke. 

Acknowledging that any human rights advocacy on Australia’s behalf risks being diminished by 

problems with its own asylum seeker policies, Mr Clarke said both Indonesia and Australia stand 

to benefit from some straight talking about human rights concerns. 

“The Australian-Indonesian relationship needs to become mature enough to handle two-way 

criticisms about human rights problems,” said Mr Clarke. 

Australia recently assumed the presidency of the UN Security Council and was appointed to the 

Council on the promise that it would be a ‘principled advocate of human rights for all’. Mr Clarke 

said if Australia is to live up to this noble pledge, PM Abbott should not be shy in raising 

Australia’s concerns. 

“Our Prime Minister has said that he and his colleagues are “custodians of free speech”. If this is 

the case, he must take this opportunity to take a strong stance in support of the basic democratic 

rights and freedoms which are severely restricted in Papua,” said Mr Clarke. 

The Human Rights Law Centre is also critical of the Australian Government’s media black-out in 

relation to boat arrivals, turn backs and transfers of asylum seekers in its care. 

“Because our Government has detained these people and then quickly transferred them to PNG 

under a veil of secrecy, we simply don’t know exactly where they are or what is going on. We’re 

also very concerned that because of the haste in which they were transferred, they may not have 

received adequate access to legal advice,” said Mr Clarke. 

Post script:  

During both the PM’s visit to Jakarta and the subsequent APEC meeting in Bali, the PM brushed 

aside human rights concerns and instead chose to reiterate Australia’s respect for Indonesia’s 

sovereignty.  

Asked at APEC about three Papuans activists who had entered the Australian consulate to call 

on Australia to push for international media access to West Papua, the PM said, “Australia will 

not give people a platform to grandstand against Indonesia... I want that to be absolutely crystal 

clear – people seeking to grandstand against Indonesia, please don’t look to do it in Australia. 

You are not welcome.” He went on to state that situation in West Papua is getting better, not 

worse. 

Australia’s treatment of asylum seekers to be condemned on the world 

stage 

Australia is violating the fundamental human rights of people seeking its protection, the UN 

Human Rights Council has heard. 

The Human Rights Law Centre delivered a statement to the current session of the UN Human 

Rights Council in Geneva expressing deep concern about Australia’s unlawful and increasingly 

punitive treatment of people seeking its protection.  

The HRLC’s Director of Advocacy and Campaigns, Rachel Ball, said the arbitrary and indefinite 

detention that many asylum seekers are being subjected to was occurring in conditions that the 

UN had already assessed as falling short of international human rights standards. 
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“Some politicians label asylum seekers on boats as ‘illegals’, but it’s actually our cruel treatment 

of them that breaks the law,” Ms Ball said. 

The statement alerts the UN Human Rights Council to the incoming Australian Government’s 

plans to use the military to tow boats carrying asylum seekers back to their origin without proper 

assessment of the protection needs of those on board. It also warns of plans to scrap the 

Refugee Review Tribunal and cut legal aid to asylum seekers.  

“A terrible situation is about to get even worse. Australia’s treatment of asylum seekers is already 

cruel and unlawful. Plans to abolish independent appeal rights and withdraw legal assistance for 

asylum seekers are an affront to the rule of law and will increase the risk of returning refugees 

back into the hands of their persecutors,” said Ms Ball. 

The statement calls upon the international community to urge Australia to stop shirking its 

responsibilities and to comply with international law. 

“Australia has just assumed the Presidency of the UN Security Council, yet at a time that we’re 

expected to provide leadership on the world stage, we’re turning our back on our own obligations. 

This sends a very dangerous message to other countries that respecting human rights is 

optional,” said Ms Ball. 

Ms Ball is hopeful that member states of the Council will urge Australia to reconsider its self 

proclaimed “single-minded focus on deterrence” as well as plans to drastically cut its 

humanitarian intake.    

“Ensuring refugees get the protection they need is a global humanitarian challenge. It requires 

collaborative efforts to develop safe protection pathways, not unilateral efforts to close existing 

ones,” said Ms Ball. 

“There are over 10 million refugees in the world. Australia is trying to deter people from seeking 

our protection and at the same time is planning on cutting its annual intake to 13,750. The 

international community will not be impressed by Australia’s buck passing,” said Ms Ball. 

A copy of the statement delivered to the UN Human Rights Council can be found here. 

 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Aboriginality, disadvantage and sentencing 

Bugmy v The Queen [2013] HCA 27 (2 October 2013) 

Summary 

After considering the impact of Aboriginality on sentencing for the first time in 30 years, the High 

Court found that the fact that Aboriginal Australians “as a group are subject to social and 

economic disadvantage measured across a range of indices” says “nothing about a particular 

Aboriginal offender” but held that a background of social deprivation remains a relevant 

consideration for repeat offenders. 

Facts 

William Bugmy pleaded guilty to assaulting two prison officers and intentionally causing grievous 

bodily harm to another while he was a remand prisoner. Mr Bugmy is a 31 year old Aboriginal 

man, and comes from a town in far western NSW where life expectancy for men in 36.7 years. 

http://www.hrlc.org.au/wp-content/uploads/2013/09/HRLC_Statement_24Session_UNHumanRightsCouncil.pdf
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His childhood was characterized by domestic violence and substance abuse. He was first jailed 

at 13 years old. He is illiterate, has a history of mental illness and has spent more time in prison 

than outside it. 

He was sentenced to 6 years and 3 months, with a non-parole period of four years and three 

months, by a court that applied the principles in Fernando (1992) 76 A Crim R to moderate his 

culpability by taking into account his background of social disadvantage, mental illness and need 

for rehabilitation to address substance abuse issues. That sentence was increased on appeal by 

the NSW Court of Criminal Appeal (NSWCCA) on the grounds that too much weight was given to 

his subjective case in light of the objective seriousness of the offences.  

Special leave was granted (by Hayne, Bell and Gageler JJ) to clarify three issues. First, the 

“determinative issue” of whether the NSWCCA’s authority to intervene in the original sentence 

was properly exercised. Second, the correctness of statements made by Hoeben JA in the 

NSWCCA regarding the relevance of Mr Bugmy’s deprived background. Third, the relevance of 

Mr Bugmy’s mental illness to his sentencing.  

Decision 

A majority of the High Court (Chief Justice French, Justices Hayne, Crennan, Kiefel, Bell and 

Keane) allowed the appeal. Justice Gageler agreed with the majority, with similar reasoning.  

The basis of the NSWCCA intervention 

Applying the error principle in House v The King [1936] HCA 40 that provides the threshold for 

appellate review of sentence, the Court found that the power of the NSWCCA to intervene in the 

original sentence “was not enlivened by its view that it would have given greater weight to 

deterrence and less weight to the appellant's subjective case”.  That power could only be 

engaged if the Court was satisfied that the discretion miscarried due to specific (legal) error or 

manifest error, the latter implied by a sentence unjustifiably outside the relevant range. Another 

basis for intervention would be through the exercise of the residual discretion conferred by 

Criminal Appeal Act 1912 (NSW), s5D allowing dismissal of a Director’s appeal regardless of 

demonstrated error. Because the NSWCCA did not find that the sentence manifestly inadequate, 

and it did not consider the exercise of the residual discretion, intervention in the sentence was in 

error. On that basis, the Court allowed the appeal and remitted the case back to the NSWCCA to 

decide the Director’s appeal in accordance with the reasons. 

Effect of deprived background 

By the time the case had reached the High Court, Mr Bugmy’s argument that “the effects of 

childhood deprivation do not diminish with time and with repeated incarceration” was no longer in 

issue. However, it was subsumed into the appellant’s broader contention that due to the social 

causes and consequences of Aboriginal overrepresentation in prison, the “unique circumstances 

of all Aboriginal offenders” were a relevant consideration in the culpability of individual Aboriginal 

offenders and the choice and length of imprisonment. The Crown submitted that such arguments 

approximated a “race discount”.  

Responding to the appellant’s use of the decisions of the Supreme Court of Canada in R v 

Gladue [1999] 1 SCR 688 and R v Ipeelee [2012] 1 SCR 433 as persuasive authority about the 

impact of the specific systemic factors on the sentencing of socially disadvantaged, over-

incarcerated Aboriginal offenders, the High Court limited their relevance by emphasizing the 

provisions of the Canadian Criminal Code where section 718.2(e) provides the legislative 

direction that "all available sanctions other than imprisonment that are reasonable in the 

circumstances should be considered for all offenders, with particular attention to the 

circumstances of aboriginal offenders”.  
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The lack of a similarly specific direction in the Crimes (Sentencing Procedure) Act 1999 (NSW), 

s5(1), as well as differing statements regarding the purposes of punishment, formed the basis for 

distinction meaning that  

“[t]here is no warrant, in sentencing an Aboriginal offender in New South Wales, to 

apply a method of analysis different from that which applies in sentencing a non-

Aboriginal offender. Nor is there a warrant to take into account the high rate of 

incarceration of Aboriginal people when sentencing an Aboriginal offender. Were this 

a consideration, the sentencing of Aboriginal offenders would cease to involve 

individualized justice”.  

Instead, the deprived background of an Aboriginal offender may mitigate sentence “in the same 

way” as the deprived background of a non-Aboriginal offender.  

Effect of mental illness 

The appellant argued that the NSWCCA erred in concluding that mental illness or disorder will 

moderate a sentence only where causally connected to the commission of the offence. The Court 

did not engage with the substance of this argument, finding that while the prosecution was not 

bound by its original concession that the appellant's mental illness meant that general deterrence 

was less relevant, to the extent that this concession contributed a sentence that was argued to be 

inadequate, its changed position was material to the exercise of the residual discretion. The 

remitter of the Director's appeal made it “unnecessary to consider the consequences of the 

Court's failure to give consideration to the residual discretion before it allowed the appeal”. 

Commentary 

For many, the significance of this case, and the grant of special leave (rare for a sentence 

appeal) lay in the broader issue about how repeatedly-seen circumstances of Aboriginal 

disadvantage should be balanced with considerations like deterrence and community protection 

which pull in different directions, especially for repeat and violent offenders. However, unlike the 

High Court in Neal [1982] HCA 55 or Mabo [1992] HCA 23, this Court did not recognize a need 

for appellate guidance in order to promote substantive equality. 

While on its face, the affirmation that the impact of profound deprivation does not diminish over 

time appears to be a positive step in that direction, the fact that the Director ‘acknowledge[d] that 

the effects of profound deprivation do not diminish over time and he submit[ed] that they are to be 

given full weight in the determination of the appropriate sentence in every case’ is a strong hint 

otherwise. As the Court held, “An offender's childhood exposure to extreme violence and alcohol 

abuse may explain the …recourse to violence when frustrated such that…moral culpability for the 

inability to control that impulse may be substantially reduced. However, the inability to control the 

violent response…may increase the importance of protecting the community from the offender”.  

Therefore, while this consideration may reduce culpability, it can equally support a lengthy 

imprisonment term on the basis of community protection. It could lead to the same place, 

therefore, as if the Court had decided that the impact of disadvantage does diminish over time. 

The full decision is available at: http://www.austlii.edu.au/au/cases/cth/HCA/2013/37.html 

Sarah Krasnostein is completing a PhD in sentencing law and policy at Monash University. 

http://www.austlii.edu.au/au/cases/cth/HCA/2013/37.html
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Court of Appeal examines Charter impact on statutory interpretation and 

the exercise of judicial discretion 

Nigro v Secretary to the Department of Justice [2013] VSCA 213 (16 August 2013) 

Summary 

The Victorian Court of Appeal has considered the effect of the Charter of Human Rights and 

Responsibilities Act 2006 (Vic) on statutory interpretation in the course of interpreting statutory 

provisions governing the making of supervision orders for serious sex offenders. In the context of 

an ambiguity in a provision and two open constructions that were consistent with the provision's 

text and purpose, the Court applied the principle of legality and section 32 of the Charter to adopt 

the interpretation more compatible with an offender's rights to freedom and autonomy. 

The Court also considered the relevance of the Charter to the exercise of a judicial discretion. 

Although it found that the discretion in issue did not have to be exercised so as to ensure minimal 

interference with human rights, it noted that the existence of unnecessary rights infringements 

may be relevant to the exercise of the discretion and, in some cases, may have to be taken into 

account. 

Facts 

The decision arose out of three appeals brought under section 96 of the Serious Sex Offenders 

(Detention and Supervision) Act 2009 (Vic). Each appellant challenged the making of a 

supervision order under section 9 of the Act. Two appellants also challenged the imposition of 

additional conditions on their orders under Division 3 of Part 2 of the Act. 

In the case of Kenneth Lowe, the appellant had committed indecent assault offences in 1983 and 

1990. He appealed against a supervision order made by the County Court in 2012. At the time of 

the appeal he was aged 79 years, was infirm and resided in an isolated area. 

In the case of Casimiro Nigro, the appellant had been convicted of a child pornography offence 

and the County Court had made a supervision order in relation to him. Mr Nigro challenged the 

making of the order and the attachment of three additional conditions that restricted his ability to 

obtain employment, engage in community activities or access technology. 

In the case of Adhil Ghebrat, the appellant had been convicted of three counts of rape relating to 

incidents near nightclubs in 2001 and 2002, and a supervision order had been made in relation to 

him. Mr Ghebrat appealed against the making of the order and the attachment of three additional 

conditions that imposed a curfew on him and restricted his ability to consume alcohol or obtain 

employment. 

Decision 

The Court considered the appeals together because they raised common questions about the 

statutory construction of various provisions of the Act, which differed from its predecessor, the 

Serious Sex Offenders Monitoring Act 2005 (Vic), in a number of ways. A key issue in the 

appeals was the proper construction of the new test for the making of a supervision order: under 

the new section 9(1), the Court may make a supervision order only if it is satisfied "that the 

offender poses an unacceptable risk of committing a relevant offence". 

Although the parties disputed the meaning of the "unacceptable risk" test, they acknowledged 

that it was compatible with human rights. The Court agreed, finding that "[t]he evaluative task in 

determining an 'unacceptable risk' necessarily involves consideration of the values accorded to 
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liberty at common law and the values ascribed to the rights in pt 2 of the Charter". Accordingly, 

there was no need to have recourse to the interpretative obligation in section 32 of the Charter to 

interpret section 9(1) of the Act. 

Using ordinary methods of statutory construction, the Court found that the "unacceptable risk" 

test required consideration of "the type of sexual offence that the person may commit, the 

likelihood of that occurring, and the nature and gravity of harm that it may cause". However, there 

was ambiguity as to the standard of proof that applied to the test. Section 9(2) of the Act required 

the Court to be satisfied to a "high degree of probability", but it was unclear whether this standard 

related to satisfaction of the ultimate question of unacceptable risk, or merely satisfaction as to 

the evidence establishing the underlying facts, in which case the ordinary civil standard would 

apply to the ultimate question. 

The Court adopted the former interpretation for two reasons. First, the predecessor Act had had a 

similar standard of proof for its test, and there was no clear Parliamentary intention to lower the 

standard. Similar legislation in other states also continued to use this standard for the ultimate 

question. In addition, the Court held that "[t]he principle of legality and the interpretative obligation 

under the Charter … require the construction more compatible with the offender's right to 

freedom and autonomy when such an interpretation is open and consistent with the purpose of 

the statute". 

Under section 9(7) of the Act, the Court had a discretion to make no supervision order even if it 

was satisfied that the offender posed an unacceptable risk. The Court rejected an argument that 

this discretion was subject to an implied limitation, such that if a supervision order would involve 

an unjustified infringement of human rights, the discretion would have to be exercised to make no 

order. Although the Court did not rule out the possibility that a broad judicial discretion could be 

subject to a similar limitation in other contexts, it made its decision on the basis that the 

contended limitation would be inconsistent with the text and purpose of the Act. Since section 

15(6) required that any additional conditions (but not the core conditions) of a supervision order 

constitute the minimum necessary interference with various rights of the offender, the Court found 

that it would be inconsistent to require the Court then to refrain from making an order unless the 

core conditions also constituted the minimum necessary interference with human rights. 

In the result, the Court set aside Mr Lowe's order because it considered that the County Court 

had applied the wrong standard of proof and reached a conclusion as to unacceptable risk that 

was plainly wrong. The Court upheld the orders made for Mr Nigro and Mr Ghebrat, but set aside 

all of the challenged additional conditions in Mr Nigro's case, and the employment condition in Mr 

Ghebrat's case, on the basis that they were unreasonable encroachments on rights. The relevant 

conditions were found to be uncertain, unreasonably wide or lacking a connection to the specific 

offences the appellants were said to pose an unacceptable risk of committing. 

Commentary 

This decision is marked by the Court's careful deference to Parliamentary intention, as discerned 

according to ordinary principles of statutory interpretation. In this respect, it follows Momcilovic v 

The Queen (2011) 245 CLR 1 in holding that section 32 of the Charter does not permit courts to 

depart from the text and purpose of a statutory provision. The Court's detailed analysis of the 

meaning of key provisions of the Act will be of great assistance to practitioners working in the 

area. 

Nevertheless, the decision also demonstrates the Court's view that, like the common law principle 

of legality, Charter rights must be considered in determining which of multiple open 
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interpretations to adopt. This was illustrated in the Court's reasoning on the applicable standard 

of proof. 

Further, while the Court did not consider that the impacts of a supervision order's core conditions 

on an offender's rights necessarily determined how the section 9(7) discretion must be exercised, 

it observed that in some circumstances the impacts may be relevant to the exercise of the 

discretion because "the Charter forms part of the body of law in Victoria which must, subject to a 

contrary intent, be taken into account where a discretion is to be exercised which affects Charter 

rights". 

Finally, because section 32 of the Charter was not relied upon in ascertaining the meaning of the 

unacceptable risk test, it was unnecessary for the Court to resolve uncertainty about whether the 

proportionality analysis in section 7(2) of the Charter should inform the interpretative process 

required by section 32. Significantly, the Court accepted that in light of the High Court's decision 

in Momcilovic, this was again an open question. 

The decision can be found at http://www.austlii.edu.au/au/cases/vic/VSCA/2013/213.html. 

Christopher Lum is a Law Graduate at Allens. 

 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Canadian Court strikes down minimum education requirement in voting 

legislation 

Taypotat v Taypotat 2013 FCA 192 (13 August 2013) 

Summary 

The Canadian Federal Court of Appeal determined that a minimum education requirement under 

voting legislation breached the Canadian Charter of Rights and Freedoms by discriminating 

against the elderly and aboriginal peoples. 

Facts 

The appellant, Louis Taypotat, had been the Chief of the Kahkewistahaw First Nation for 27 

years. He was 74 years old. In 2009 the new Kahkewistahaw Election Act was introduced. 

Section 9.03 of that Act provided that a candidate must have attained a minimum Grade 12 

education or equivalent to be eligible to run in an election.  

Having attended an Indian residential school (a government-Christian educational system forced 

upon the children of aboriginal peoples until the mid-20th century), the appellant was evaluated 

as having the equivalent of a Grade 10 education and was consequently ineligible to run in the 

2011 election. The respondents – comprising his nephew Sheldon Taypotat and others elected 

as councilors – won the election as a result. 

The appellant brought an action in the Federal Court to challenge the validity of the education 

requirement in the Act. Among other things, he argued that the relevant provision violated the 

right to equality before the law under section 15 of the Canadian Charter. 

At first instance, the Federal Court found that the impugned provisions of the Act were not 

invalidated as a result of section 15 of the Charter. This was because section 9.03 did not 

http://www.austlii.edu.au/au/cases/vic/VSCA/2013/213.html
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discriminate against a particular group based upon their characteristics, but rather specified the 

capacities and merits required of an individual candidate. 

Issue on appeal 

There were a number of issues considered by the Federal Court of Appeal, but the primary focus 

was placed upon the issue of whether the impugned provisions were inconsistent with section 15 

of the Charter. 

Reason 

The appellant argued that the impugned provisions offended section 15(1) of the Charter, which 

reads as follows: 

Every individual is equal before and under the law and has the right to the equal 

protection and equal benefit of the law without discrimination and, in particular, 

without discrimination based on race, national or ethnic origin, colour, religion, sex, 

age or mental or physical disability. 

The Charter applies to the Act 

The Court first considered the question of whether the Charter applied to the Act. It found that the 

Charter has been held to apply, not only to the Federal and Provincial governments themselves, 

but to all matters within the governments' authority, such as universities, transit authorities, and 

private entities implementing government policies. 

In this case, the Court found that the Council of the Kahkewistahaw First Nation (the Council) 

operated under the Indian Act 1985 and other federal legislation. Moreover, the Court found that 

the election process itself is subject to Charter scrutiny. 

Do the impugned provisions violate Charter rights? 

The Court referred to the Supreme Court of Canada decision in R v Kapp [2008] 2 SCR 483, 

which assessed discrimination according to two questions: 

 Does the law create a distinction based on a ground enumerated in section 15(1) or 

another analogous ground?  

 Does this distinction create a disadvantage by perpetuating prejudice or stereotyping? 

The lower court found that an individual's level of education in not an enumerated or analogous 

ground. Rather, it was a personal characteristic based on merit. 

However, on appeal, the Court found that discrimination based upon education can, in certain 

situations, discriminate on the basis of age, (which is an enumerated ground), and on the basis of 

one's aboriginality, (which is an analogous ground). It stated that the impugned provisions: 

create a distinction that discriminates on the basis of both age and of Aboriginality-

residence. The education gap within the on-reserve aboriginal population of Canada 

is well documented ... Moreover, the education gap between older and younger 

Canadians is also well-known. As noted in the Appellant’s Affidavit at para. 14, “[t]he 

analysis of Statistics Canada data contained in this paper from the 2006 census 

shows that in Saskatchewan, only 39% of First Nations persons living on reserve 

have graduated from high school. The percentage is higher for persons who are 

older.” 

The Court referred to Supreme Court authority permitting courts to take into account census 

information in determining whether discrimination has occurred. 
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The Court concluded that the impugned provision in the Act targeted a large proportion of 

electors in the First Nation and restricted their participation in public office. The impugned 

provisions: 

substantially affect the human dignity and self-worth of the affected individuals and 

perpetuate prejudice or stereotyping towards those members of the community who 

are elders or who reside on the reserve and who have not had the same opportunities 

and advantages with respect to education... 

The Court finally noted that elders have a wealth of knowledge, wisdom and practical experience, 

and that it is demeaning to exclude them from office simply because they have no formal (ie 

Euro-Canadian) credentials. 

Is the impugned provision a 'reasonable limit' on the rights and freedoms in the Charter?  

The respondents submitted that the impugned provisions constituted a 'reasonable limit' on the 

rights and freedoms guaranteed by the Charter because they addressed the lack of education 

among aboriginal people by encouraging them to complete secondary schooling.  

The Court rejected this argument and referred to R v Oakes [1986] 1 SCR 103, in which the 

Supreme Court of Canada set out four requirements which must be met for a law to constitute a 

reasonable limit on a protected right or freedom: 

 the objective of the law must be pressing and substantial; 

 there must be a rational connection between the pressing and substantial objective and 

the means chosen by the law to achieve the objective; 

 the impugned law must be minimally impairing; and 

 there must be proportionality between the objective and the measures adopted by the 

law, and more specifically, between the salutary and deleterious effects of the law. 

The Court found that there was no rational connection between encouraging education and 

excluding a portion of the community from public office. 

The Court ultimately found that the impugned provisions were void and ordered a re-election. 

Commentary  

This case demonstrates a particular approach to identifying discrimination and assessing its 

lawfulness in a jurisdiction with a constitutional guarantee of equality before the law.  

The Court took a very practical approach when considering whether the law, in substance, was 

discriminatory, moving beyond its mere text and examining its likely impact in real terms.  

The case also required the Court to confront the systemic disadvantage faced by aboriginal 

peoples in Canada. Recognition of that systemic disadvantage underpinned the Court’s 

determination that what was ostensibly a merit-based requirement was in fact unlawful 

discrimination.  

The full decision can be found here: 

http://canlii.ca/en/ca/fca/doc/2013/2013fca192/2013fca192.html 

Neil Thomson is a lawyer at DLA Piper. 

 

 

 

http://canlii.ca/en/ca/fca/doc/2013/2013fca192/2013fca192.html
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Limiting prisoners’ right to vote 

Case of Soyler v Turkey, [2013] ECHR, Application No. 29411/07 (17 September 2013) 

Summary 

The European Court of Human Rights has held that Turkish laws which disenfranchise those 

convicted of intentional crimes are automatic and indiscriminate and thus a violation of article 3 of 

the European Convention on Human Rights. 

Facts 

Ahmet Soyler, a Turkish national and businessman, was convicted of drawing cheques without 

having sufficient funds in his bank account. This offence no longer carries a prison sentence 

under Turkish law. 

As a result of this conviction, he was sentenced to almost five years in prison commencing on 11 

April 2007. Two years later, he was released on probation. 

Various Turkish laws, including section 67 of the Turkish Constitution, disenfranchise an 

individual convicted of an intentional crime (prisoners who commit crimes such as “negligence” 

and non-intentional crimes can still vote). This disenfranchisement continues until the end of the 

person’s original sentence, even if they are conditionally released from prison. 

Under these laws, Soyler was not entitled to vote in the 2007 or 2011 general elections. He 

lodged an application to the European Court of Human Rights on 12 July 2007 protesting his 

disenfranchisement. 

His main allegation was that his disenfranchisement while serving a prison sentence violated 

article 3 of Protocol No. 1 of the European Convention on Human Rights which is said to protect 

the right to vote. 

Based on previous decisions of the European Court of Human Rights, he argued that the ban 

was automatic and thus disproportionate. In reply, the Government argued that the restriction 

was not a blanket ban as it only applied to those convicted of intentional offences. 

Mr Soyler also alleged breaches of various other articles. These complaints were either not 

considered or rejected by the Court. 

Decision 

To determine whether there had been a violation of article 3, the Court asked "whether the 

measure in question pursued a legitimate aim and did so in a proportionate manner". 

While the Court emphasised that the right to vote is not absolute, it found that in this case article 

3 had been violated as the ban was "automatic and indiscriminate"; it did not take into account 

factors such as: 

 the nature of the offence; 

 the seriousness of the offence; 

 the length of the sentence; or 

 the prisoner's individual conduct or circumstances. 

The fact that the law might disenfranchise an individual who had received a suspended sentence 

and thus never served any time in prison was used by the Court to illustrate the automatic nature 

of the laws.  

What is influential, according to the Court, in determining whether a law restricting voting rights is 

automatic, is the presence of judicial discretion in reaching a decision. 
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The Court rejected the argument that the laws took into account the nature of the offence by 

applying only to offences committed intentionally. 

It concluded that "the severe measure of disenfranchisement must not be resorted to lightly and 

that the principle of proportionality requires a discernible and sufficient link between the sanction 

and the conduct and circumstances of the individual concerned". 

It is yet to be seen whether the decision will be appealed to the Grand Chamber of the Court. 

Commentary 

This decision follows three decisions by the European Court of Human Rights examining the right 

to vote in the United Kingdom, Austria and Italy. As the Court notes in this case, the restrictions 

on prisoners in this situation in Turkey "are harsher and more far-reaching" than the restrictions 

that the Court has previously considered. 

While it is accepted that the right to vote exists, what is contentious in these cases is how much it 

can be restricted by a domestic government. What this case illustrates is that while a domestic 

parliament can restrict a prisoner's right to vote, the restriction should not be automatic and 

should allow discretion. 

The European case law reflects the approach that the Australian High Court has taken in 

identifying limits on the power of the legislature to disenfranchise prisoners. In Roach v Electoral 

Commissioner [2007] HCA 43, the High Court struck down the Howard government amendments 

to the Commonwealth Electoral Act which prohibited all prisoners from voting. 

The words that the High Court used in Roach were that a law preventing prisoners from voting 

must be "appropriate and adapted … to the maintenance of representative government". 

A copy of the decision is available online at: http://hudoc.echr.coe.int/sites/eng-

press/pages/search.aspx?i=001-126350 

Anastasia Smietanka is a law graduate at Lander and Rogers. 

Smoking bans can breach human rights 

CM, Re Judicial Review [2013] ScotCS CSOH_143 (27 August 2013)  

Summary 

This case concerns the judicial review of a smoking ban imposed at the State Hospital of 

Scotland. Relying on articles 1, 8 and 14 of the European Convention on Human Rights, the 

Court concluded that it was unlawful to prevent a person detained at the Hospital (a psychiatric 

patient) from smoking outside in the grounds of the Hospital.  

Facts 

The applicant was a smoker detained indefinitely in the Hospital. The Hospital is the only high 

security psychiatric hospital in Scotland. The hospital is managed by the State Hospitals Board 

(the respondent), who imposed a ban on smoking inside the hospital and in the hospital grounds. 

The applicant sought to have both bans set aside. The applicant also claimed damages of 

£3,000.  

The petition came before the Scottish Court of Session, which determined that the petition should 

be granted, in part, because it found that the applicant's rights had been breached. Interestingly 

though, the Court did not award the applicant damages because he was said to have saved 

approximately £8,000 since the ban took effect (the applicant had a 40-a-day habit). 

http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=001-126350
http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=001-126350
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The applicant asked the Court to declare that the respondent's smoking ban was unlawful and 

that the respondent's policy breached his human rights, specifically: 

  article 8 (right to respect for private and home life); 

  article 14 (enjoyment of Convention rights without discrimination); and  

  article 1 (right not to be deprived of property).  

Decision 

The Court said that the lawfulness of the ban turned on the source of the respondent’s power to 

impose it.  

The Court turned its attention to the Mental Health (Care and Treatment) (Scotland) Act 2003. 

Lord Stewart found that the Act gave the respondents the power to detain patients and that when 

the respondents did anything incidental to detention, such as addressing smoking, then by 

implication, they were discharging a function under the Act. However, section 1 of the Act 

required that any compulsory intervention be tailored to the particular needs and circumstances 

of the individual and undertaken in the least restrictive manner possible.  

Lord Stewart said that it was a perfectly reasonable proposition, given contemporary 

understanding about the effects of smoking, that patients inside a hospital should not be 

permitted to smoke. He made it clear that there is "no right to smoke" in a legal sense. However, 

he noted that the State cannot interfere with a person's choices in the private sphere in the 

absence of weighty reasons to do, such as the good of the community as a whole. His Honour 

added that individuals are entitled to make their own choices about smoking.   

Against that backdrop, Lord Stewart held that the decision to prohibit the applicant smoking in the 

grounds of the Hospital (as distinct from inside the Hospital) constituted an interference with the 

applicant's article 8 rights (right to respect for private life) and was unlawful because: 

  it was not made in accordance with the principles in section 1 of the Act, i.e. the 

compulsory intervention was not tailored to the particular needs and circumstances of 

the applicant and was not undertaken in the least restrictive manner possible; and  

  because it went further than was necessary to achieve the legitimate aim in question, 

which was to protect third parties from the applicant's cigarette smoke.  

Lord Stewart also found that the decision breached article 14 (enjoyment of convention rights 

without discrimination). His Honour held that the relevant comparators were long-term prisoners 

who were allowed to smoke. He found that the only justification for imposing a smoking ban on 

mental health detainees and not on long-term prisoners was because of their vulnerability and as 

such, this amounted to discrimination. 

Commentary 

The decision in CM, Re Judicial Review is very timely for Australia given the on-going debate 

here about smoking and the legislative and policy attempts to curtail its prevalence. 

As explained by Lord Stewart, the central issue is not whether article 8 (right to respect for private 

life) was engaged, but whether interference can be justified as lawful, necessary and 

proportionate. The Court noted that article 8(2) authorises interventions which are necessary in a 

democratic society for the protection of health and morals, but it does not authorise "lifestyle 

fascism".  

The Victorian Charter contains similar rights protections, including: 
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 the right to not to have privacy or home unlawfully or arbitrarily interfered with (section 

13); 

 the right of a person deprived of liberty to be treated with humanity and with respect for 

the inherent dignity of the human person (section 22(1)); and 

 the right to enjoy human rights without discrimination (section 8(2)). 

Similarly to the ECHR, however, Charter rights can be subject to such reasonable and 

proportionate limits as can be demonstrably justified in a free and democratic society. 

This decision is available online at: 

http://www.bailii.org/scot/cases/ScotCS/2013/2013CSOH143.html 

Shironi De Silva is a lawyer at DLA Piper and Jessica Courtney is a graduate at DLA Piper. 

Editor’s note: 

Readers may be interested to note that in recent years questions as to the human-rights 

compatibility of hospital smoking policies have also been considered by: 

 the New Zealand High Court – see B v Waitemata District Health Board [2013] NZHC 

1702 (8 July 2013) (case note at: http://www.hrlc.org.au/smoke-free-hospital-policy-

upheld-by-the-new-zealand-high-court); and 

 the House of Lords – see N, R (on the application of) v Secretary of State for Health 

[2009] EWCA Civ 795 (24 July 2009) (case note at: http://www.hrlc.org.au/n-r-on-the-

application-of-v-secretary-of-state-for-health-2009-ewca-civ-795-24-july-2009). 

Lawsuit for unconstitutional sex assignment surgery to proceed in US 

federal court 

M.C. v Aaronson [2013] (22 August 2013) 

Summary 

The United States District Court for the District of South Carolina Charleston Division has held 

that a sex assignment surgery on a child with an intersex condition which removed the child’s 

ability to procreate may have violated the constitutional right to procreation. The defendants’ 

motions to dismiss the case were denied and the plaintiff’s motion for expedited discovery was 

granted. This case has not yet proceeded to summary judgment. 

Facts 

The plaintiff, M.C., is an eight-year-old child who was born with a condition called ovotesticular 

difference/ disorder of sex development (“ovotesticular DSD”). This condition is characterised by 

the presence of both ovarian and testicular tissues.  

Shortly after M.C. was born in November 2004, the South Carolina Department of Social Services 

began investigating M.C.’s biological parents for possible neglect. M.C.’s biological parents 

relinquished their parental rights in February 2005 and M.C. was placed in the Department of 

Social Services’ custody. M.C. lived with foster families until he was placed with the Crawfords, 

who ultimately adopted him. While in the legal custody of the Department, M.C. was evaluated by 

a team of physicians (the defendant Doctors Aaronson, Appiagyei-Dankah and Amrhein) who 

recommended that M.C. undergo sex assignment surgery to make his body appear female. The 

former director of the Department and several Department case workers decided to authorise 

M.C.’s sex assignment surgery.  

http://www.bailii.org/scot/cases/ScotCS/2013/2013CSOH143.html
http://www.hrlc.org.au/smoke-free-hospital-policy-upheld-by-the-new-zealand-high-court
http://www.hrlc.org.au/smoke-free-hospital-policy-upheld-by-the-new-zealand-high-court
http://www.hrlc.org.au/n-r-on-the-application-of-v-secretary-of-state-for-health-2009-ewca-civ-795-24-july-2009
http://www.hrlc.org.au/n-r-on-the-application-of-v-secretary-of-state-for-health-2009-ewca-civ-795-24-july-2009
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On 18 April 2006, Aaronson performed sex assignment surgery on M.C., removing the phallus 

and testicular tissue and making M.C.’s body appear female. The Crawfords adopted M.C. in 

December 2006 and initially raised M.C. as a female. However, M.C.’s gender developed as male 

and he is now living as a boy. 

On 15 May 2013, M.C. (through the Crawfords) filed a claim in the federal District Court against 

the physicians who recommended and performed the surgery and against those Department 

officials who authorised it. M.C. alleged that the defendants violated his Fourteenth Amendment 

substantive and procedural due process rights to bodily integrity, privacy, procreation and liberty. 

The defendants later filed motions to dismiss the complaint and M.C. filed a motion to expedite 

discovery. 

Decision 

The defendants argued that M.C.’s complaint should be dismissed on the basis of qualified 

immunity. District Judge Norton noted that to escape the dismissal of a complaint on qualified 

immunity grounds, M.C. must allege a violation of a right that was clearly established at the time 

of the violation.  

Whether the rights were clearly established at the time of the surgery 

The constitutional rights that M.C. identified were his rights to procreate and make procreative 

decisions, his rights to bodily integrity, privacy and self-determination in matters of adult sexual 

intimacy and expression, as well as the rights to pre-deprivation notice and hearing. The 

defendants asserted that the constitutional rights that M.C. alleges were violated were not “clearly 

established” in April 2006. Additionally, they argued that they did not violate a clearly established 

constitutional right because M.C.’s mother consented to the surgery.  

When considering a Federal Rule of Civil Procedure 12(b)(6) motion to dismiss, the Court “must 

accept the plaintiff’s factual allegations as true and draw all reasonable inferences in the plaintiff’s 

favour”. Accordingly, as M.C.’s complaint contained no allegations that M.C.’s birth mother 

consented to or was aware of M.C.’s surgery, the Court could not find that M.C.’s mother had 

consented to the sex assignment surgery and had exercised M.C.’s constitutional rights on his 

behalf. District Judge Norton therefore considered the constitutional rights alleged to have been 

violated. 

District Judge Norton focused upon M.C.’s right to procreation. He noted that the US Supreme 

Court has held that the decision “whether or not to beget or bear a child” is at the very heart of 

the choices protected by the Due Process clause. The Supreme Court and the Fourth Circuit 

have made it clear that forced sterilisation, “while not categorically unconstitutional, implicates 

significant due process concerns”. M.C. alleged that the surgery removed his ability to procreate 

as a male; evidence also suggested that M.C. had no uterus and it would therefore be impossible 

for him to procreate as an adult female. Therefore, as the Court was required to accept M.C.’s 

factual allegations, District Judge Norton concluded that M.C. had no ability to procreate. His 

Honour held that M.C. had sufficiently articulated that the defendants violated M.C.’s “clearly 

established” constitutional right to procreation. It was not necessary for the Court to consider 

M.C.’s arguments regarding his other substantive due process rights to privacy and bodily 

integrity. 

In relation to M.C.’s procedural due process complaint, District Judge Norton held that the 

allegations stated a “plausible claim that the defendants violated M.C.’s procedural due process 

rights”. His Honour determined it was unnecessary to consider the test for due process outlined in 

Mathews v Eldridge, 424 U.S. 319 (1976) as such an analysis is “far more appropriate for 

summary judgment, when the parties will have undoubtedly developed a full factual record”. 
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Whether the facts make out a violation of a clearly established right 

The Court held that M.C. pleaded sufficient facts to allege that the defendants violated his clearly 

established right. Accordingly, the Court denied the defendants’ motions to dismiss on the basis 

of qualified immunity. 

Conclusion 

District Judge Norton concluded that M.C. sufficiently alleged that the defendants violated at least 

one clearly established constitutional right – the right to procreate – when they recommended, 

authorised or performed the sex assignment surgery in April 2006. However, he highlighted that it 

is yet to be seen whether “M.C.’s claims can withstand summary judgment challenges, or even 

the assertion of qualified immunity at the summary judgement stage”. 

Commentary 

M.C. v Aaronson is likely to be a landmark case should it proceed to trial. The Southern Poverty 

Law Center, which filed M.C.’s lawsuit, has noted that this case is the first of its kind in the US.  

Doctors have performed sex assignment surgery on young children with intersex conditions since 

the 1950s, often failing to provide sufficient information about the risks of surgery to the child’s 

parents or guardians. Decisions regarding sex assignment surgery have previously not ended up 

in the courts as these kinds of surgeries have, until recently, been accepted as common practice 

in relation to intersex conditions and parents have typically consented out of concern for their 

child’s well-being. In the past few years, academics and advocates have begun to consider the 

negative impact of such surgery upon intersex children. In particular, in 2005 the San Francisco 

Human Rights Commission published a report on the medical “normalisation” of intersex people, 

declaring that infant genital surgeries and sex hormone treatments that are not performed for the 

treatment of physical illness are unnecessary. The Commission suggested that such 

“normalising” interventions done without the patient’s informed consent are inherent human rights 

abuses. 

In 1999, the Constitutional Court of Columbia imposed significant restrictions on gender 

assignment surgery conducted on intersex infants without their consent. The Court held that 

parents may only consent to surgery for children under the age of five if they have been given 

accurate information about the risks and the existence of alternate treatment views which reject 

early surgery. Additionally, written consent must be given on more than one occasion, over an 

extended period of time, giving parents enough time to fully understand their child's condition and 

the consequences of the decision. The Court suggested that parents could not consent to surgery 

on a child once the child has reached five years of age, as the child has already developed a 

gender identity. 

Until courts in other jurisdictions adopt a similar approach, doctors are likely to continue to 

operate on young children where parents are uncomfortable with their child’s appearance. In 

Australia, a submission by Organisation Intersex International Australia to the Senate inquiry on 

involuntary or coerced sterilisation said surgeries often take place due to “family distress”, a 

parent’s desire for their child to have “normal” prospects of forming sexual relations when they 

grow up and to eliminate “cultural disadvantage”. 

This decision is available online at: 

http://www.splcenter.org/sites/default/files/downloads/case/order_denying_def._motion_to_dismis

s_0.pdf 

Miranda Webster is a volunteer at the Human Rights Law Centre. 

 

http://www.splcenter.org/sites/default/files/downloads/case/order_denying_def._motion_to_dismiss_0.pdf
http://www.splcenter.org/sites/default/files/downloads/case/order_denying_def._motion_to_dismiss_0.pdf
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Protection claims and evidence of the risk of persecution for 

homosexuality  

M.I. v Sweden, UN Doc CCPR/C/108/D/2149/2012 (14 August 2013) 

Summary 

The United Nations Human Rights Committee found that the deportation of M.I., a Bangladesh 

national, by Sweden to Bangladesh would constitute a violation of article 7 of the International 

Covenant on Civil and Political Rights because of the risk to M.I. of torture and other cruel, 

inhumane or degrading treatment or punishment if she were returned to Bangladesh. 

Facts 

M.I. used to live in Dhaka, Bangladesh with her parents and siblings. When M.I.'s parents learned 

of her sexual orientation, they arranged a wedding against her will to a Bengali man who lived in 

Sweden, which M.I. claimed was to force her to change her sexual preference for women. M.I. 

arrived in Sweden with a temporary residence permit shortly after the wedding, but her husband 

forced her to go back to Bangladesh when he discovered her sexual orientation. 

In Bangladesh, M.I. was detained by police when her sexual orientation was discovered. During 

this detainment, M.I. was raped and beaten. At the same time, M.I.'s partner was kidnapped by 

an Islamic organisation called Shator Shivir and M.I. also received verbal threats from this 

organisation and from the police after her release. 

M.I. returned to Sweden using her temporary resident permit and applied for asylum with the 

Swedish authorities a number of times claiming that if she was returned to Bangladesh she would 

be at risk of torture and inhumane treatment because of her sexual orientation. M.I. supplied 

medical reports indicating that she suffered from severe depression due to her fear of returning to 

Bangladesh and her family's rejection of her sexual orientation, and that despite medication, she 

was at risk of suicide. She also supplied evidence in relation to her partner's disappearance and 

the attitude towards homosexuality in Bangladesh.  

M.I.'s applications were rejected because she did not have any written proof to support her claims 

and her allegations were inconsistent and vague, leading to them being assessed as lacking in 

credibility. Further, the State party’s authorities did not believe that she would be at risk of 

persecution in Bangladesh because of her sexual orientation for the following reasons: 

 the State party's authorities believed that the alleged threats that M.I. received, and the 

detention and rape that she experienced were acts of misconduct by individuals who 

would have been sanctioned had M.I. reported these incidents to the local authorities; 

 the State party's authorities noted that although homosexuality is prohibited in 

Bangladesh, it was unclear whether, and to what extent, this law was enforced; and 

 M.I. was able to leave Bangladesh using her own passport, which indicated that she was 

not being pursued by the Bangladeshi authorities. 
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M.I. complained to the Committee on the basis that the State party's authorities had not 

adequately assessed the risk of persecution, torture and other cruel, inhumane or degrading 

treatment or punishment to which she would be subject if she were returned to Bangladesh, and 

which would constitute a violation of article 7 of the International Covenant on Civil and Political 

Rights. 

Decision 

Consideration of admissibility 

The Committee decided that the case was admissible because it was not being examined under 

any other procedure of investigation or settlement, all available domestic remedies were 

exhausted and M.I. had provided sufficient details and documentary evidence regarding her 

claim. 

Consideration of the merits 

The Committee observed that M.I.'s sexual orientation and allegations of rape by the Bangladeshi 

police while in detention were not challenged by the State party. Further, her sexual orientation 

was in the public domain and, despite undergoing medical treatment, M.I. continued to be at risk 

of suicide due to her severe depression.  

Homosexuality is forbidden in Bangladesh. The Committee considered that, whether or not this 

law is enforced, the existence of such a law in itself fosters the stigmatisation of sexual minorities 

and makes it difficult to investigate and sanction anyone persecuting a person on the basis of 

their sexual orientation. 

The Committee considered that the State party had put too much emphasis on the 

inconsistencies and ambiguities in M.I.'s account of the facts, but that these inconsistencies and 

ambiguities did not undermine the reality of M.I.'s feared risk. The Committee decided that the 

State party's authorities had failed to give proper consideration to M.I.'s allegations when 

assessing whether she faced a risk upon return to Bangladesh, particularly in light of M.I.'s 

experiences when detained by Bangladeshi police, and the reality faced by people belonging to a 

sexual minority, as reflected in the reports provided by the parties. 

The Committee found that if M.I. were to be deported back to Bangladesh, this would violate her 

rights under article 7 of the International Covenant on Civil and Political Rights. As such, the 

State party is under an obligation to fully reconsider M.I.'s claim taking into account the 

Committee's views. 

Commentary 

Section 36(2A) of the Migration Act 1958 (Cth) allows the granting of a protection visa on the 

basis that a person would be subjected to torture, cruel or inhumane treatment or punishment, or 

degrading treatment or punishment. This case highlights that in circumstances where a person is 

seeking protection (or, in the case of the Migration Act, seeking asylum) on the basis that they 

would be subject to torture, or cruel, inhumane or degrading treatment, the decision-maker 

should be careful to avoid giving too much weight to the person's lack of written or concrete 

evidence of their past experiences, particularly if their account is unchallenged.  

Further, the decision-maker must be mindful that ambiguities or discrepancies in the person's 

account of the facts may not be sufficient justification to deny rights, especially where the reality 

of the person's feared risk is otherwise demonstrated.  

The decision-maker should also consider that when there is a law prohibiting conduct, like 

homosexuality, then even if this law is not enforced rigidly, it may foster stigmatisation of a certain 

minority and create an environment in which people who persecute this minority are not 
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sanctioned. This, in itself, can contribute to the real fear of persecution that a member of this 

minority may experience. 

The decision can be found online at: 

http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/SWE/CCPR_C_108_D_2149_2

012_20722_E.pdf 

Levona Lavi is a Law Graduate at Allens. 

Amendments to the Canadian Mental Health Act found not to breach the 

right to liberty and security of the person 

Thompson and Empowerment Council v Ontario, 2013 ONSC 5392 (12 September 2013) 

Summary 

The Ontario Superior Court of Justice has ruled that legislation introducing a community 

treatment order regime and expanding the circumstances in which a person with a mental illness 

can be involuntarily detained, submitted to a psychiatric assessment and admitted to a psychiatric 

facility, do not breach the Canadian Charter of Human Rights and Freedoms. 

Facts 

The Canadian Mental Health Act, R.S.O. 1990, confers rights and obligations on physicians in 

relation to mental health patients. Under the MHA, a physician can apply for a patient to undergo 

a psychiatric assessment in defined circumstances. Upon an approved application, the patient 

can be involuntarily detained in a psychiatric facility where he or she may be restrained, observed 

and examined for up to 72 hours. The MHA also defines circumstances where a physician is 

required to involuntarily admit a patient to a psychiatric facility. In both cases, the physician must 

be satisfied that the patient meets certain criteria set out in the MHA. 

The jury at the inquest into the death of Brian Smith, a well-known radio broadcaster, called for 

changes to be made to the MHA following his random killing by a person who was suffering from 

untreated schizophrenia. The person who killed Mr Smith said that he heard voices emanating 

from the broadcast towers that compelled him to randomly shoot and kill Mr Smith in 1995.   

Brian's Law (Mental Health Legislative Reform), 2000, S.O. 2000 was passed by the provincial 

legislature in response to the jury's recommendation. Brian's Law amended the MHA by:  

• expanding the Criteria for an assessment of whether the patient is likely to cause 

serious bodily harm to himself or herself or to another person to include situations where 

the patient is likely to suffer substantial mental deterioration (“Criteria”); and 

• introducing a new regime of community treatment orders, the purpose of which was "to 

provide a person who suffers from a serious mental disorder with a comprehensive plan 

of community-based treatment or care and supervision that is less restrictive than being 

detained in a psychiatric facility" (“CTO provisions”).  

Karlene Thompson, a patient previously diagnosed with schizophrenia, and Empowerment 

Council, an organisation that advocates for the rights of mental health patients, applied to the 

Court for a declaration that the expanded Criteria and CTO provisions inserted into the MHA by 

Brian's Law infringed the Charter and, in particular, infringed the right to life, liberty and security 

of person.  

Section 7 of the Charter provides that "[e]veryone has the right to life, liberty and security of the 

person and the right not to be deprived thereof except in accordance with the principles of 

http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/SWE/CCPR_C_108_D_2149_2012_20722_E.pdf
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/SWE/CCPR_C_108_D_2149_2012_20722_E.pdf
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fundamental justice". The applicants argued that Brian's Law breached section 7 of the Charter 

by: 

• subjecting a new class of persons, at no risk to bodily harm to themselves or others or 

serious physical impairment to their person, to involuntary hospitalisation; and  

• forcing psychiatric treatment upon all those who met the Criteria through the CTO 

provisions.  

The key issue for the Court to determine was the purpose for which Brian’s Law had been 

enacted. Specifically, the court was required to consider whether Brian's Law was enacted solely 

for public safety reasons, that is, to provide broader institutional parameters for dealing with those 

who are acutely unwell and who pose a danger to themselves or others, or whether it was also 

enacted to provide an improved treatment regime for all persons with seriously mentally illness. If 

Brian's Law was enacted solely or even primarily for public safety reasons, it would be in breach 

of the Charter and therefore unconstitutional. 

Decision 

Assuming that the right to liberty and/or security of the person was infringed by the Criteria and 

CTO provisions, Justice Belobaba conducted a proportionality assessment to decide whether the 

limitation of the right was lawful. Under Canadian law, the infringements would breach the 

principles of fundamental justice if Brian's Law was overbroad, arbitrary or grossly 

disproportionate to the state interest that it sought to protect. Answering these questions required 

an analysis of the purpose of Brian's Law. 

His Honour held that the objectives of Brian's Law were to provide improved treatment to persons 

with mental illness in addition to fulfilling a public safety purpose. In relation to the Criteria, his 

Honour noted that physicians were required to look at a patient's previous treatment, clinical 

improvement, substantial mental deterioration and capacity to consent. In relation to the CTO 

provisions, his Honour found that the legislative objective was to provide a community-based 

treatment plan for what he described as "revolving door" patients who fell within the Criteria.   

Justice Belobaba then analysed whether the Criteria and CTO provisions were overbroad, 

arbitrary or grossly disproportionate to improving the treatment of mentally ill persons.  His 

Honour found that:  

• The Criteria were not arbitrary as they were applied by trained medical professionals to 

a specified group on an individual basis. 

• The CTO provisions were not arbitrary as they were tailored to the individual's 

circumstances.  

• The CTO provisions were not overbroad because they provided a comprehensive plan 

of community-based treatment that was less restrictive than detention in a psychiatric 

facility. His Honour took into account evidence before the Court that there was a group 

of persons with mental illness who responded to treatment while in hospital but who, on 

a repeated basis, would stop taking medication after discharge, relapse and experience 

substantial mental and physical deterioration, and be readmitted to hospital. 

• The CTO provisions contained procedural protections in terms of review, rights advice 

and consent. 

His Honour concluded that Brian's Law was not overbroad, arbitrary or grossly disproportionate. 

Accordingly, it was not in breach of the Charter and was not unconstitutional. 
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Commentary 

Laws authorising involuntary psychiatric treatment are inherently restrictive. They authorise the 

deprivation of liberty and of the personal autonomy to consent or refuse treatments that can, at 

times, be highly invasive. 

This case is an example of how principles of proportionality may be applied to balance these 

rights to liberty and security against other legitimate rights and interests. The case also highlights 

the procedural safeguards, including individual assessments on a case-by-case basis, that are 

necessary to striking a justifiable balance between these competing ends and to uphold the rights 

of mental health patients.   

This case also highlights the medical and scientific debate concerning the effectiveness of 

modern antipsychotic medications and the need for a coercive community treatment regime. 

Justice Belobaba acknowledged the controversy in this area but concluded that it did not speak to 

the constitutionality of Brian's Law. Given the considerable disagreement in the mental health 

profession and the conflicting literature about the effectiveness of some modern psychiatric 

practices in the treatment of serious mental illness, his Honour considered that the impact and 

effectiveness of Brian's Law was a matter to be reviewed by the legislature.   

A copy of this decision is available at:  

http://canlii.ca/en/on/onsc/doc/2013/2013onsc5392/2013onsc5392.html   

Emily Bowly is a lawyer at Lander and Rogers. 

Human rights no remedy for penned protestors 

Wright v Commissioner of Police for the Metropolis [2013] EWHC 2739 (11 September 2013) 

Summary 

The High Court of Justice found that the containment of protestors in a “pen” for 75 minutes was 

not unlawful under either the common law or the Human Rights Act 1998 (UK). 

Facts 

On 30 March 2011, Mr Joseph Wright participated in a protest outside Chatham House against 

the President of the State of Israel, Shimon Peres.  

The police planned to confine protestors in a particular area by setting up a protest pen. 

However, delivery of the metal barriers was delayed due to traffic (and a separate protest in a 

different location).  

Approximately 40 protestors, arriving around 8.30 am, generally congregated opposite the main 

entrance. After constructing the pen around 9.15 am, police officers advised that containment 

was voluntary and that protestors were free to leave the pen to go to work or college. Most 

protestors entered without any further persuasion. Some requests to enter were coupled with 

threats of arrest for breach of the peace.  

Mr Wright was one of the few who did not enter the pen, instead he waited near a side entrance 

he thought Mr Peres might use. Shortly before Mr Peres arrived, Mr Wright appeared to call 

others to his location, and the police decided to make the containment absolute. Mr Wright was 

pushed in the direction of the pen and, together with the other protestors, was contained from 

9.27 am until 10.42 am. 

Mr Wright claimed damages for false imprisonment, assault and battery at common law. In 

addition, Mr Wright claimed damages under section 8 of the Human Rights Act 1998 (UK) for 

http://canlii.ca/en/on/onsc/doc/2013/2013onsc5392/2013onsc5392.html
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breach of his rights under articles 5 (“Right to liberty and security”), 10 (“Freedom of expression”) 

and 11 (“Freedom of assembly and association) of the European Convention on Human Rights. 

Decision 

At common law, the police have the power to contain or detain individuals to prevent a breach of 

the peace. As such, it fell to Justice Jay to decide whether the police’s actions satisfied the 

tripartite test noted in Mengesha v Commissioner of Police of the Metropolis [2013] EWHC 1695; 

that is, whether police had “reasonable apprehension of an imminent breach of the peace; the 

necessity of the measure; and its proportionality”. As the parties accepted that the issues at 

common law and under Article 5 were the same, the court addressed them simultaneously 

Although the police argued that their apprehension of a breach of the peace was exacerbated by 

protestors refusing to enter the pen, Justice Jay clarified that “the onus is on the police to justify 

containment and the protestor is quite entitled to say: ‘I am not causing a breach of the peace: let 

me stand on my rights’”. 

In holding that the police did have a reasonable apprehension of a breach of the peace, Justice 

Jay found that “[T]he principal ground for the containment was a belief that one or more persons, 

whoever they might be, would seek to advance at speed in the direction of Mr Peres’ car”. Justice 

Jay referred to a number of factors that may have weighed on the police’s minds, but found that it 

was Mr Wright’s own actions in calling people over that ultimately created the reasonable 

apprehension. In the circumstances, containment was both necessary and proportionate. 

The remaining Convention claims were addressed at paragraph 74, where Justice Jay noted that 

“[a]rticles 10 and 11 are qualified rights and yield in the face of sufficiently strong public interests”. 

As protestors were not forced to stop their protests or disband, Justice Jay was of the view that 

“[T]he interference with the relevant Convention rights was in any event close to minimal: the 

Claimant was still free to demonstrate and to associate, albeit not quite where he wished to.”  

Had the issue been pushed, Justice Jay noted he would “have to place in the balance the 

equivalent Article 10 and 11 rights of those attending the seminar, including Mr Peres himself”. 

The decision is available online at: http://www.bailii.org/ew/cases/EWHC/QB/2013/2739.html. 

Darsha Kumar, Law Graduate, King & Wood Mallesons Human Rights Law Group 

Editor’s commentary 

This is not the first case to review the police practice of containment during protests. In March 

2012 the European Court of Human Rights held that the practice of ‘kettling’, wherein the Police 

contained thousands of protesters for over six hours during an anti-Capitalist protest, did not 

breach Article 5 of the ECHR. The court held that, in the circumstances, it was the least intrusive 

and most effective means to be applied (Austin & Ors v United Kingdom, 15 March 2012).  

Indeed, the tension between security and public order on the one hand and the rights of liberty, 

free speech and freedom of association on the other, has been the subject of numerous court 

cases over the past few years. Police practices of kettling, dictating style and place of protest, 

removing or destroying camp sites have been examined by regional and domestic judiciaries. 

The legitimacy of police tactics, including containment, is necessarily dependent on the facts of 

each individual case. Independent judicial oversight therefore plays a critical role in ensuring such 

tactics are deployed only when necessary and proportionate to any threat posed. 

In many situations peaceful protest is still theoretically allowed. It is, however, controlled, with 

considerations of security dictating where, when and how activists may protest. In such cases, as 

noted by the Special Rapporteur on the Rights of Peaceful Association and Assembly    the focus 

is often on ensuring public order, rather than a human rights based approach that would facilitate 

http://www.bailii.org/ew/cases/EWHC/QB/2013/2739.html
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peaceful assemblies. While not strictly banning protest, the threat of such tactics, can, according 

to the Rapporteur, have a powerful chilling effect on the exercise of freedom of peaceful 

assembly, effectively stifling freedom of expression and legitimate forms of political participation. 

DNA collection a legitimate interference with privacy rights 

R (on the application of R) v A Chief Constable [2013] EWHC 2864 (Admin) 

Summary 

The UK High Court of Justice held that the power to demand a non-intimate sample from an 

individual previously convicted of serious offences without that individual’s consent was a 

proportionate interference with the right of respect for that person’s private life.  

Facts 

The claimant’s first conviction was when he was 17 years old and his last when he was aged 41 

years. He was convicted of 25 offences over that time, including convictions for manslaughter 

and kidnapping.  Thirteen years after his last conviction, the claimant was visited by a police 

officer and handed a letter outlining a request to collect a DNA sample under the Police and 

Criminal Evidence Act 1984 (UK) in order to compare the claimant’s DNA profile with those held 

by the police in connection with unsolved crimes.   

The letter informed the claimant that if he did not attend a police station to provide the sample, he 

would be liable to arrest. He refused to provide the sample and applied for judicial review of the 

requirement to do so. A detective inspector (DI Ashman) then gave his authorisation for the 

taking of the sample, and again directed the claimant to attend a police station. The claimant 

sought to quash both the requirement made in the initial letter, and the later requirement made by 

the detective inspector, on the grounds that they interfered with his right to respect for private life 

in Article 8(1) of the European Convention of Human Rights, and that the interference was not 

justified under Article 8(2) because it was not proportionate. Article 8(2) relevantly provides that 

there should be no interference with the right in Article 8(1) except as is necessary in a 

democratic society for the prevention of disorder or crime.  

That the claimant’s profile was not already held on the DNA database was a product of timing. 

After 2004, any person convicted of any one of the offences committed by the claimant would 

expect his sample to be taken and his DNA profile to be retained indefinitely. 

Decision 

Lord Justice Pitchford and Mr Justice Hickinbottom found that the requirement made in the initial 

letter given to the claimant that he attend a police station so that a sample could be taken from 

him was unlawful, because it was made without prior authorisation by a police officer of the rank 

of inspector or above. This was contrary to the legislation.  

However, the court then found that while D.I. Ashman’s requirement that the claimant give a 

sample was an interference with Article 8(1), it was a lawful and proportionate interference. The 

claimant’s attack on the authorisation was based largely upon the statistical improbability that 

profiling would reveal any information of value to the police. The claimant argued that the 

absence of suspicion, based upon evidence, that he had committed any other offence rendered 

the requirement for a sample purely speculative, and for that reason, a disproportionate 

interference with his private life. The court rejected this argument, and found that the statistical 

probability of a match was not determinative of the issue of proportionality. 
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Significant weight was attached to the legitimate interest in the detection of crime. While there 

was evidence before the police that there had been a change in the claimant’s lifestyle at some 

stage after his last conviction for a serious offence, the court accepted that the police were 

justified in placing weight upon the claimant’s propensity to commit offences, and that the 

absence of specific grounds for suspicion did not render the requirement for a sample 

disproportionate.   

Furthermore, the powers under the legislation were deliberately confined to particular categories 

of persons –those who were convicted of serious offences before it became commonplace to 

take samples for the production of DNA profiles for the investigation of crime. No stigma attached 

to the claimant by reason only of the requirement to provide a non-intimate sample, as his 

convictions for serious offences were matters of public record, the process of collection could 

have been carried out in the privacy of his own home if he had consented, and, in the event that 

consent was withheld and a sample forcibly taken, there was no public announcement of the fact 

that a requirement had been made.  

Commentary  

In 2002, Victoria became the first state in Australia to require samples from offenders of serious 

offences who were outside of the prison system. The Crimes (DNA Database) Act 2002 (Vic) 

amends the Crimes Act 1958 (Vic) so that it operates largely in the same way as the UK 

legislation mentioned above.  Critics have noted that the requirement to provide a sample 

effectively imposes a new penalty on offenders after they have served their time.  

Daniella Phair is a Law Graduate with King & Wood Mallesons Human Rights Law Group. 

 

 

INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

“Unspeakable atrocities” reported by the UN inquiry into human rights in 

the Democratic People’s Republic of Korea 

The head of a UN-appointed inquiry into human rights in North Korea reported that testimony 

heard so far by his panel pointed to widespread and serious violations in every area it had been 

asked to investigate. “What we have seen and heard so far – the specificity, detail and shocking 

character of the personal testimony – appears without doubt to demand follow-up action by the 

world community, and accountability on the part of the Democratic People’s Republic of Korea,” 

Michael Kirby, chair of the UN Commission of Inquiry on Human Rights in the DPRK, said in an 

oral update to the Geneva-based UN Human Rights Council. 

While the inquiry’s final conclusions and recommendations must await the end of the 

investigation and a final report in March, Kirby told the council that testimonies received in a 

series of just-completed public hearings in South Korea and Japan indicated a large-scale pattern 

of abuse that may constitute systematic and gross human rights violations in the DPRK. He cited 

a host of alleged abuses, ranging from abductions, torture and a policy of inter-generational 

punishment to arbitrary detention in prison camps marked by deliberate starvation and 

“unspeakable atrocities.” 
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“We heard from ordinary people who faced torture and imprisonment for doing nothing more than 

watching foreign soap operas or holding a religious belief,” said Kirby, a retired Australian judge 

with broad international experience. 

“Women and men who exercised their human right to leave the DPRK and were forcibly 

repatriated spoke about their experiences of torture, sexual violence, inhumane treatment and 

arbitrary detention. Family members of persons abducted from the Republic of Korea and Japan 

described the agony they endured ever since the enforced disappearance of their loved ones at 

the hands of agents of the DPRK…” 

The commission of inquiry was established by the Human Rights Council in March in Geneva. It 

was given a one-year mandate to investigate alleged systematic, widespread and grave 

violations of human rights in the DPRK. In May, the council announced the three members of the 

commission, with Kirby as chair and joined by Sonja Biserko, a Serbian human rights 

campaigner, and Marzuki Darusman of Indonesia. In addition to his appointment to the inquiry, 

Darusman is also the UN Special Rapporteur on the situation of human rights in the DPRK, a 

post he has held since 2010. 

Under its mandate, the commission was asked to investigate several alleged violations, including 

those concerning the right to food and those associated with prison camps; torture and inhuman 

treatment; arbitrary detention; discrimination; freedom of expression, movement and religion; the 

right to life; and enforced disappearances, including abductions of nationals to other countries. 

The commission has also stressed that it will investigate to what extent any violations may 

amount to crimes against humanity. 

“As the Human Rights Council requested us to do, we will focus our inquiry on ensuring 

accountability, including with regard to potential crimes against humanity,” Kirby told the council. 

“We will seek to determine which state institutions and officials carry responsibility for gross 

human rights violations proved to have been committed.” 

Kirby also noted that the commission had invited DPRK authorities to take part in the public 

hearings in Seoul, but received no reply. Nor has Pyongyang allowed the commission entry to 

North Korea to carry out its work. 

“Instead,” Kirby said, “its official news agency attacked the testimony we heard as ‘slander’ 

against the DPRK, put forward by ‘human scum.’ Truth is always a defence against accusations 

of slander. If any of the testimony on political prison camps, international abductions, torture, 

starvation, inter-generational punishment and so forth can be shown to be untrue, the 

commission invites the DPRK to produce evidence to that effect. An ounce of evidence is worth 

far more than many pounds of insults and baseless attacks. So far, however, the evidence we 

have heard has largely pointed in one direction – and evidence to the contrary is lacking.” 

Before making its final report to the Human Rights Council in March, the commission will continue 

its investigation, give an oral briefing to the UN General Assembly in New York in October, and 

meet with a number of experts, victims and officials with knowledge of the situation in North 

Korea. 

Video and other information on the Seoul and Tokyo public hearings is now available on the 

commission’s website.   

Source: Office of the High Commissioner for Human Rights. 

 

http://www.ohchr.org/EN/HRBodies/HRC/CoIDPRK/Pages/CommissionInquiryonHRinDPRK.aspx
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Australia and Commonwealth of Nations must take notice of Uganda 

A disturbing pattern of suppression of democratic freedoms is emerging in Uganda.   

Recently, the Public Order Management Bill was passed into law, requiring Ugandans to get the 

permission of the police prior to holding a public meeting. Although the new Act has improved 

from former drafts of the legislation, the Act still allows the police discretion to refuse public 

meetings if the location is deemed inappropriate. Worryingly, the Act provides that organisers and 

participants who do not meet the requirements of the law can be sent to jail for up to two years. 

This is in direction contradiction to best practice outlined by Maina Kiai, United Nations Special 

Rapporteur on Freedom of Association and Assembly, and points towards a desire to restrict 

assemblies rather than promote the freedom to gather and peacefully protest.  

It’s not just the demonstrations themselves that are being restricted, it’s the people that organise 

and attend them. In July the former opposition leader, Kizza Besigye, was placed under 

“preventive arrest”, in order to stop a demonstration that the police believed was about to occur. 

Over the past few years, Besigye and another key political figure, the Mayor of Kampala, have 

been repeatedly placed under preventive arrest, either being confined to their houses or retained 

in police custody.  

The media is also being watched. Two media houses were dramatically raided and shutdown for 

10 days in May after publishing a politically sensitive story. The Daily Monitor newspaper was 

allowed to reopen on the promise that it would not publish material that might, among other 

things, “disturb law and order” or “generate tensions”. Individual journalists are also reportedly 

being harassed and intimidated, usually when they cover a politically sensitive story, such as the 

arrest of Kizza Besigye. There is also concern that violent deaths of journalists, such as that of 

Thomas Pere in June, are not properly investigated. 

What should Australia do? 

Freedom of expression, association and assembly are fundamental human rights that underpin 

democracy – these rights give the public essential ways to participate in national affairs. They are 

also core values of the Commonwealth of Nations, along with the values of democracy, respect 

for human rights and the rule of law. As the current chair of the Commonwealth of Nations, 

Australia should raise concern about the limiting of democratic freedoms in Uganda at the 

meetings leading up to CHOGM in November. The Commonwealth is already under attack for 

deciding to hold CHOGM in Sri Lanka, and thus also passing Sri Lanka the role of Chair, despite 

the country having a record of severe human rights abuses. The Commonwealth must 

demonstrate that its values still hold meaning and act early in relation to Uganda, working with 

them to ensure a return to fundamental Commonwealth values. 

Sarah Mount and Sanyu Awori, Commonwealth Human Rights Initiative. The Commonwealth 

Human Rights Initiative is an independent, non-partisan, international NGO working for the 

practical realisation of human rights in the countries of the Commonwealth. 

Rights concerns raised over Sri Lanka’s hosting of Commonwealth 

meeting 

From 15-17 November 2013, Sri Lanka will host the Commonwealth Heads of Government 

Meeting, following which Sri Lanka will chair the Commonwealth for two years. Many rights 

groups have raised concerns about Sri Lanka’s suitability to host CHOGM, and to hold the 

position as chair, given the serious human rights issues that remain unresolved in the country.  

http://www.hrw.org/node/118856
http://www.hrw.org/node/118856
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In September 2013, the United Nations High Commissioner for Human Rights visited Sri Lanka. 

She reported that the considerable military presence in former war zones creates a problem of 

surveillance of civilians and a heightened risk of sexual abuse of women in those areas, 

particularly the large numbers of women living in female-headed households. She said that if the 

Sri Lankan government did not investigate the allegations of war crimes at the end of the war, 

then the international community will need to establish its own mechanisms. The High 

Commissioner also raised the problems of unsolved disappearances, ethnic and religious 

violence, and harassment and intimidation of human rights defenders, lawyers and journalists, 

including people who spoke with the High Commissioner on her visit. 

Tony Abbott has committed to attending CHOGM. In fact Australia recently co-hosted drinks in 

New York City with the Sri Lankan and UK governments. At the event, Julie Bishop spoke warmly 

of her recent trip to Sri Lanka.  

Jubilee #NotOnMyWatch Campaign for ensuring corporate accountability 

abroad 

Jubilee Australia has a new campaign to stop the abuses of Australian companies overseas and 

to increase their accountability to people around the world. #NotOnMyWatch aims to inspire 

Australians to make conscious choices about what role corporations should play in our society 

and in societies overseas, and to be active participants in limiting them to that role.  

To help ensure that Australian companies uphold human rights when they operate abroad and to 

get more information about the campaign and Jubilee’s work around the reopening of the 

Panguna copper and gold mine in Bougainville, visit Jubilee’s website here.  

UK first country to launch comprehensive national action plan 

implementing the UN Guiding Principles on Business and Human Rights 

On 4 September, the UK introduced a new national action plan entitled “Good Business: 

Implementing the UN Guiding Principles on Business and Human Rights”. The action plan is 

intended to help UK companies understand and manage human rights and to articulate the UK 

Government’s expectations about business behaviour, both in the UK and overseas. 

The UK plan follows the structure of the UN Guiding Principles, setting out the UK’s duty to 

protect rights, the obligations of businesses domiciled in the UK to respect rights, and access to 

remedy when rights abuses are a result of corporate activity.  

Speaking at the launch of the Action Plan, Professor John Ruggie, former UN Special 

Representative for Business and Human Rights, said:  

The UK action plan embodies a fundamental premise of the Guiding Principles: that 

the era of declaratory corporate social responsibility is over. It is no longer enough for 

governments to act as though promoting CSR initiatives somehow absolved them of 

their obligations to govern in this domain, and to do so in the public interest. It is no 

longer enough for companies to claim they respect human rights; they must know and 

show that they do. And it is no longer enough for rights-holders merely to harbor the 

hope that governments and companies will fulfill their respective obligations; they are 

entitled to demand remedy for harm done. 

The UK invites other countries to fully commit to their international obligations and the UN 

Guiding Principles by introducing analogue action plans in their jurisdictions and implementing 

activities and regulations that will enable companies worldwide to rely on a clear set of principles 

and obligations.  

http://www.colombopage.com/CGImgs_obj/UNHCHR09252013.htm
http://blogs.channel4.com/snowblog/dimly-lit-sri-lankan-affair-side-street-beneath/22842
http://www.jubileeaustralia.org/2013/campaigns/notonmywatch/introduction
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The Action Plan is available here. 

UN Human Rights Council condemns civil society crackdown 

The world’s top human rights body has condemned the global crackdown on civil society and 

called on all governments to protect and support the work of non-governmental organisations and 

human rights defenders. 

In a resolution adopted, entitled ‘Civil society space’, the UN Human Rights Council says it is 

‘deeply concerned’ at the use and misuse of laws on NGO registration and funding, and even, in 

some instances, those on ‘national security and counter-terrorism’ to ‘hinder the work and 

endanger the safety of civil society’. 

“Civil society has a critical role to play in promoting human rights, the rule of law and 

development,” said Michael Ineichen of the International Service for Human Rights (ISHR). 

“Despite this, many governments in all regions of the world are increasingly imposing 

unnecessary and illegitimate restrictions on the work of civil society associations and non-

governmental organisations.” 

According to US Ambassador to the UN, Samantha Power, in the last five years alone more than 

40 countries have passed ‘restrictive laws trying to shrink the space’ for civil society. 

The Council’s resolution was adopted in Geneva as the UN Secretary-General, Ban Ki-moon, 

expressed similar concerns at a high-level meeting in New York. 

“We are seeing a rise in laws that restrict the activities of human rights defenders,” said Mr Ki-

moon. “We are seeing new ways to impede their work – through over-reaching anti-terrorism and 

national security legislation; measures relating to public morals, or defamation; laws requiring 

registration and funding of associations; and new rules regulating Internet access.” 

Welcoming the resolution, ISHR’s Michael Ineichen said, “ISHR strongly supports the Human 

Rights Council’s timely and important resolution condemning the global crackdown on civil 

society and human rights defenders. 

“International law requires governments to support and enable the work of NGOs and human 

rights defenders. Mature governments recognise that such work contributes to peace, good 

governance and economic prosperity,” he said. 

In addition to calling on governments to ‘create and maintain, in law and in practice, a safe and 

enabling environment in which civil society can operate free from hindrance and insecurity’, the 

resolution also calls on the United Nations itself to treat the creation and protection of civil society 

space as a global priority. 

The resolution was developed and led by a group of countries including Ireland, Chile, Japan, 

Sierra Leone and Tunisia. It was strongly supported by others, including Brazil, Costa Rica, 

Switzerland, the United States and the United Kingdom. 

The final resolution was passed by consensus despite vocal opposition by States that are known 

for their repressive policies towards civil society and human rights defenders, including Pakistan, 

Cuba, Ethiopia and Venezuela. 

Brazil showed principled support for civil society, voting against all of the hostile amendments, 

and speaking in favour of the resolution, while several States including India spoke against the 

resolution. 

“It is very pleasing that an emerging power such as Brazil showed strong support for the 

resolution, demonstrating the State’s potential to be a positive force for human rights at the 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/236901/BHR_Action_Plan_-_final_online_version_1_.pdf
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international level. At the same time, it is deeply regrettable that India and Indonesia joined with 

States known to be hostile to civil society and human rights defenders,” Mr Ineichen said. 

Source: International Service for Human Rights 

UN passes strongest resolution yet on ending reprisals against human 

rights defenders 

The United Nations has taken a critical step towards ending the disturbing pattern of attacks, 

harassment and reprisals against human rights defenders and others who cooperate with the UN. 

A landmark resolution adopted by the UN’s Human Rights Council is the strongest one to date on 

the issue of reprisals. 

The resolution calls on the Secretary-General himself to appoint a high-level official to coordinate 

the international response to the issue of reprisals, to strengthen protections for human rights 

defenders, and to intervene in cases of alleged attacks. The resolution also urges States to enact 

laws to protect human rights defenders. 

“Human rights defenders from all regions of the world continue to face intimidation and reprisals 

for their work to promote human rights, expose violations, and obtain justice for victims at the 

UN,” said Madeleine Sinclair, Legal Counsel with the International Service for Human Rights. 

“Reprisals range from State-sponsored smear campaigns, to the de-registration or closure of 

NGOs, to arbitrary arrest, torture and even death.” 

The creation of the UN ‘focal point’ marks a huge step forward in the UN’s efforts to address 

reprisals. In twenty-three years of resolutions on this issue, no other resolution to date has gone 

this far. 

“The UN has finally moved beyond rhetoric and reporting and has committed to doing something 

tangible to address this extremely serious issue,” said Ms Sinclair. 

“Working together, the Council and high-level focal point could play a critical role in ensuring that 

States properly investigate cases of reprisals, prosecute perpetrators, and provide appropriate 

remedies to victims.” 

The resolution adopted by the 47-member Human Rights Council – the world’s top human rights 

body – calls on States to enact national laws and policies that protect human rights defenders, 

provide people with a right of unhindered access to UN human rights bodies, and prohibit all 

forms of intimidation or reprisal against people for their work to promote human rights at the 

international level. 

It was adopted despite opposition by a number of States known for their repressive policies 

towards civil society and human rights defenders, including Russia, Pakistan and Cuba. 

“The laws and policies called for by the resolution would not only contribute to reducing reprisals, 

but also to building an enabling environment in which human rights and their defenders are 

recognised as essential contributors to peace, security and democracy,” Ms Sinclair said. 

The resolution also recognises the responsibility of the UN itself to protect and support those who 

contribute to its work, often at great personal risk. 

“Just last week, a group of Chinese human rights defenders was intercepted at the airport and 

prevented from coming to Geneva to advocate on human rights,” said Michael Ineichen, Director 

of Human Rights Council Advocacy with the International Service for Human Rights. 

One of those defenders, Ms Cao Shunli, remains missing with her condition and whereabouts 

unaccounted for by Chinese officials. 

http://www.ishr.ch/
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Mr Ineichen said that while China must account for Ms Cao Shunli, it is also incumbent on the UN 

to protect those who courageously contribute to its work. 

Source: International Service for Human Rights  

 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Free legal advice for child abuse Royal Commission 

The National Association of Community Legal Centres has set up an independent service to give 

free legal advice to people who are considering telling their story or providing information to the 

Royal Commission into Institutional Responses to Child Sexual Abuse. The service, “knowmore”, 

aims to help people understand the powers and procedures of the Royal Commission and the 

legal issues and options relevant to them. Knowmore will help people feel supported to make an 

informed decision about interacting with the Royal Commission and be enabled to tell their story 

or provide information to the Royal Commission if they choose to do so. 

 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Court win for wrongful imprisonment of children 

NSW Police have unlawfully imprisoned a large number of young people over the past several 

years, the Supreme Court found in the class action Konneh v State of NSW, which was jointly run 

by the Public Interest Advocacy Centre and Maurice Blackburn. 

The judgment paves the way for the young people to be compensated and highlights the urgent 

need for the system to be fixed. 

The class action was commenced in 2011 after PIAC became aware that children and young 

people were being detained as a result of inaccurate or out-of-date information on the NSW 

Police computer system known as COPS (Computer Operational Policing System). 

“One of our clients was arrested, handcuffed and strip-searched on three separate occasions 

over a two-week period. He was held in custody over night on each occasion. Even though he 

was 14 at the time, NSW Police did not contact his mother,” said Edward Santow, CEO of PIAC. 

“For many years, we have been calling on NSW Police to fix their computer system and 

compensate the victims. The Court’s decision makes clear that bail information on COPS is 

unreliable. NSW Police Officers cannot rely solely on this information to arrest and detain a young 

person they believe has breached bail,” Mr Santow added. 

“This is a great win for the young people involved, some of whom were only 14 at the time of their 

arrest. They endured hours in a police cell, often held overnight, for no lawful reason,” said Ben 

Slade, NSW managing principal at Maurice Blackburn. 

The “separate question” hearing on 2 September 2013 considered issues that are at the heart of 

the class members’ claims. The Supreme Court was asked to examine how a certain section of 

http://www.ishr.ch/
http://knowmore.org.au/
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the Bail Act, which gives powers to police to arrest people for breach of bail, should be 

interpreted. 

The key issue related to those class members who were not on bail at all at the time they were 

arrested. The Court decided that NSW Police have no excuse for arresting these young people 

and depriving them of their liberty. 

“Depriving a person of their liberty can cause serious harm, especially to a young person. In this 

case, the Court has re-affirmed this very important principle,” Mr Santow said. 

Source: Public Interest Advocacy Centre. 

Skating on thin ice: mental illness and homelessness 

More work needs to be done to support people living with mental illness to sustain social housing 

tenancies, as for many, especially those relying on Centrelink payments, the only alternative is 

life on the streets. 

This is the key message of a research paper, Skating on Thin Ice, released by the Public Interest 

Advocacy Centre during Mental Health Month. The paper explores the difficulties people with 

mental illness face accessing and maintaining social housing. 

“For some people living with mental illness, lack of money, stigma and discrimination from private 

landlords and real estate agents prove to be insurmountable obstacles to renting privately. This 

means that access to social housing is the only option for safe, secure accommodation,” said Lou 

Schetzer, Senior Policy Officer at PIAC. 

“The prevalence of mental illness among homeless people in Sydney is about four times that of 

Australia in general. If we are serious about tackling homelessness, we need to address this 

issue,” said Mr Schetzer. 

The paper incudes case studies from PIAC’s Homeless Persons’ Legal Service. It includes the 

story a 57 year old woman with mental illness, who was a victim of child abuse. She received a 

notice of termination from Housing NSW in relation to her home of 18 years because of an error 

in Centrelink payments to Housing NSW. Then despite the negotiation of a payment plan, 

Housing commenced eviction proceedings. 

“Some of the case studies show a surprising lack of understanding of the challenges faced by 

people living with mental illness on the part of Housing NSW,” Mr Schetzer said. 

PIAC and its homelessness consumer advisory committee, StreetCare, have commenced 

discussions with senior officials in Housing NSW to discuss possible strategies to improve service 

to this vulnerable group. 

Source: Public Interest Advocacy Centre 

Mental Health Month: problem solving-to reduce crime 

The need for a greater focus on a more creative, “problem-solving” approach to dealing with 

people with mental illness who get into trouble with the law – especially for those who are 

homeless – is examined in a research paper released by the Public Interest Advocacy Centre. 

Sentencing contradictions – Difficulties faced by people living with mental illness in contact with 

the criminal justice system, was launched to coincide with Mental Health Awareness Month. 

“Despite the over-representation of people with a mental health disorder and/or a cognitive 

impairment in the criminal justice system, the current sentencing options for these people are 

http://www.piac.asn.au/news/2013/10/skating-thin-ice-mental-illness-and-homelessness
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limited and there is a clear need for more diversionary and therapeutic programs,” said Sam 

Sowerwine, Senior Solicitor at PIAC’s Homeless Persons’ Legal Service. 

“There are significant advantages for the whole community in dealing with the issues that 

contribute to offending, such as drug and alcohol abuse, mental health and homelessness, rather 

than focusing on incarceration,” Ms Sowerwine said. 

“Yet this is not happening anywhere near as often as it should,” Ms Sowerwine said. 

The research paper looks at some of the options available to courts in NSW, as well as programs 

that have been proven to work overseas. 

“At the heart of the issue is the need for greater investment in social services such as housing, 

drug and alcohol rehabilitation, education and training and employment services to ensure that 

people with mental illness get the support they need to get their life on track and do not re-

offend,” Ms Sowerwine said. 

Source: Public Interest Advocacy Centre 

New name and shame laws for Qld child offenders 

Queensland’s Newman government says it will change laws that protect juvenile offenders' 

identities next year to allow the names of children as young as 10 to be revealed if they commit a 

second offence. The new laws would also make breaching bail a separate offence, and would 

require the transfer of children to adult correctional facilities if they have more than six months of 

their sentence remaining by their 17th birthday. 

Attorney-General Jarrod Bleijie said that the laws were tough but necessary as the former Labor 

government’s “slap-on-the-wrist approach” has “left Queensland with a generation of arrogant 

recidivist young offenders.’’ Civil liberty groups, however, say that naming and shaming does not 

work but encourages juvenile offending. Children may take enjoy the publicity they receive when 

they are identified and may compete for notoriety “by committing more and more serious 

offences”. 

Tasmania reforms anti-discrimination laws 

On 26 September 2013, the Tasmanian parliament passed the Anti-Discrimination Amendment 

Bill 2012 (Tas) that introduced new protections against discrimination and offensive conduct and 

also improved the capacity of the Tasmanian Anti-Discrimination Commissioner to deal with 

complaints.  

New protections for intersex, transgender and gender diverse people  

There are now two new “protected attributes” or grounds of discrimination in Tasmanian anti-

discrimination law. Under the changes it will be unlawful to discriminate against a person because 

they are “intersex” or because of their “gender identity”. These new grounds are consistent with 

the recently amended Sex Discrimination Act 1984 (Cth) and reflect international best practice. 

For example, the definition of “gender identity” also encompasses gender expression or 

mannerisms, so as to protect effeminate men or masculine women from discrimination. The 

Tasmanian Anti-Discrimination Commissioner will be running education and training to address 

the low levels of public awareness about transgender, intersex and gender diverse people. We 

will be watching with interest as Tasmania implements these new protections at a State level. 

New protections against offensive conduct or attribute-based bullying  

Tasmanian anti-discrimination laws already prohibit conduct that humiliates, intimidates, ridicules, 

offends or insults when it is linked to gender, parental status, marital status, pregnancy, 

http://www.couriermail.com.au/news/queensland/newman-government-to-name-and-shame-juvenile-criminals-after-second-offence/story-fnihsrf2-1226727246507
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breastfeeding, relationship status or family responsibilities. New amendments extend these 

protections to the grounds of race, age, disability, sexual orientation, intersex, gender identity and 

lawful sexual conduct. Some of the additional grounds originally proposed, such as political belief 

and activity, industrial activity and irrelevant criminal record, were removed in the final version of 

the Act. 

These “offensive conduct” provisions are of broader application than vilification laws found in 

other jurisdictions (which serve to restrain hate speech and hate conduct in the public domain) 

and could be said to be conceptually closer to protections against attribute-based harassment 

(which focus on the distress caused to individuals by unwelcome conduct that generally occurs in 

private). The Anti-Discrimination Commissioner, Robin Banks, has welcomed these new 

protections as “an important step to enabling us to address bullying-type behaviour when it is 

linked to personal characteristics”. Ms Banks also welcomed observations by Parliamentarians 

that the laws did not go far enough.  

The HRLC has commented previously on the Bill, saying international human rights law is clear 

that the right to free speech is not absolute. Free speech must be balanced with our obligations to 

outlaw hate speech. Hate speech causes real harm and needs to be addressed. However, the 

HRLC has also expressed concern that “offends” and “insults” are too low a threshold when 

regulating hate speech through vilification laws.  

Discrimination permitted by religious schools  

The new law also allows discrimination by religious schools in favour of students of the school’s 

religion, in an effort to balance freedom of religion with the right to be free from discrimination. 

Under the amended act religious schools are able to apply for a temporary exemption to allow 

them to preference children of the school’s religion, but only when there demand for entry to the 

school exceeds the available number of places.  

For more information on the Anti-Discrimination Amendment Act 2013 (Tas) visit the website of 

the Office of the Tasmanian Anti-Discrimination Commissioner.  

 

 

HRLC MEDIA COVERAGE 

The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

 Ben Packham, High Court backs mandatory sentencing for people-smugglers, The 

Australian‚ 11 October 2013 

 Patrick Caruana, Occupy Melbourne loses legal challenge, Seven News‚ 1 October 

2013 

 Clay Lucas, Protesters lose out in court challenge, The Age‚ 1 October 2013 

 Hugh de Kretser, The Adrian Bayley case raises questions about who gets limited legal 

funding, The Herald Sun, 1 October 2013 

 Catherine Graue, Vanuatu PM accuses UN of ignoring Papuans, ABC Radio Australia‚ 

30 September 2013 

 Catherine Graue, Vanuatu PM accuses UN of ignoring Papuans, ABC News‚ 30 

September 2013 

are%20conceptually%20closer%20to%20protections%20against%20attribute-based%20harassment%20(which
are%20conceptually%20closer%20to%20protections%20against%20attribute-based%20harassment%20(which
http://www.antidiscrimination.tas.gov.au/home
http://www.theaustralian.com.au/national-affairs/policy/high-court-backs-mandatory-sentencing-for-people-smugglers/story-fn9hm1gu-1226738102271
http://au.news.yahoo.com/a/19195562/occupy-melbourne-loses-legal-challenge/
http://www.theage.com.au/victoria/protesters-lose-out-in-court-challenge-20131001-2uql7.html
http://www.heraldsun.com.au/news/opinion/the-adrian-bayley-case-raises-questions-about-who-gets-limited-legal-funding/story-fni0ffsx-1226730286334
http://www.heraldsun.com.au/news/opinion/the-adrian-bayley-case-raises-questions-about-who-gets-limited-legal-funding/story-fni0ffsx-1226730286334
http://www.radioaustralia.net.au/international/2013-09-29/vanuatu-pm-accuses-un-of-ignoring-papuans/1197394
http://www.abc.net.au/news/2013-09-29/an-vanuatu-west-papua-call/4987824
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 Tom Clarke, It’s time for some straight talking about human rights in Papua, The Age‚  

29 September 2013  

 Joel Magarey and Lauren Wilson, W Papuan asylum seekers ‘dumped in Port Moresby 

to disappear’, The Australian‚ 28 September 2013 

 Hugh de Kretser, How to break the cruel cycle of indigenous imprisonment, The 

Australian‚ 27 September 2013 

 Alison Bevege, Fears West Papuans could be handed to Indon, NT News‚ 27 

September 2013 

 Joel Magarey and Sarah Elks, Australia needs to raise human rights concerns with 

Indonesia, The Australian‚ 27 September 2013 

 Chris Roe, Fears West Papuan activists returned to Indonesia, SBS News‚ 27 

September 2013 

 Waleed Aly, Government won’t reveal when asylum seeker boats turned back, ABC 

Radio National Drive‚ 23 September 2013 

 Oliver Milman, Queensland voter ID plan sparks claims Indigenous electors would be 

shut out, The Guardian‚ 19 September 2013 

 Australia’s tough refugee plan to be brought before UN, The Jakarta Globe‚ 18 

September 2013 

 Thea Cowie, Coalition launches Operation Sovereign Borders, SBS World News 

Australia‚ 18 September 2013 

 Jeff Waters, Rights group to ask UN committee to condemn Abbott Government’s 

asylum seeker policy, ABC News‚ 17 September 2013 

 Oliver Milman, Australia’s refugee stance sets “alarming global precedent”, The 

Guardian‚ 17 September 2013 

 Incoming Australian PM vows to halt asylum seekers at sea, The Globe and Mail‚ 17 

September 2013 

 Tom Clarke, Will Bishop defend the Freedom Flotilla?, New Matilda‚ 16 September 2013 

 Nadyat El Gawley, Australia, drones and war powers, Reportage Online‚ 10 September 

2013 

 Anna Brown, The results are in!, Gay News Network‚ 3 September 2013 

 Joel Magarey, Pleas for help as Papuans face treason charges, The Australian‚ 2 

September 2013 

 

 SEMINARS & EVENTS 

Braving the seas: Sri Lanka’s post-war troubles 

11 November, Canberra 

Kishali Pinto-Jayawardena - Advocate, Supreme Court of Sri Lanka and Senior Columnist at The 

Sunday Times in Colombo, will be giving a public lecture at the ANU looking at why thousands of 

people still flee Sri Lanka, some using legal routes but many others braving the high seas despite 

the terrible dangers that this involves. 

http://www.theage.com.au/comment/its-time-for-some-straight-talking-about-human-rights-in-papua-20130928-2ul8k.ht
http://www.theaustralian.com.au/national-affairs/w-papuan-asylum-seekers-dumped-in-port-moresby-to-disappear/story-fn59niix-1226728845114
http://www.theaustralian.com.au/national-affairs/w-papuan-asylum-seekers-dumped-in-port-moresby-to-disappear/story-fn59niix-1226728845114
http://www.theaustralian.com.au/national-affairs/opinion/how-to-break-the-cruel-cycle-of-indigenous-imprisonment/story-e6frgd0x-1226727879531
http://www.ntnews.com.au/article/2013/09/27/325439_ntnews.html
http://m.theaustralian.com.au/news/australia-needs-to-raise-human-rights-concerns-with-indonesia/story-e6frg6n6-1226727918679
http://m.theaustralian.com.au/news/australia-needs-to-raise-human-rights-concerns-with-indonesia/story-e6frg6n6-1226727918679
http://www.sbs.com.au/news/article/2013/09/27/fears-west-papuan-activists-returned-indonesia
http://www.abc.net.au/radionational/programs/drive/government-won27t-reveal-when-asylum-seekers-boats-turned-back/4976004
http://www.theguardian.com/world/2013/sep/19/queensland-voter-id-indigenous-disenfranchised
http://www.theguardian.com/world/2013/sep/19/queensland-voter-id-indigenous-disenfranchised
http://www.thejakartaglobe.com/international/australias-tough-refugee-plan-to-be-brought-before-un/
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/289747/Coalition-launches-Operation-Sovereign-Borders
http://www.abc.net.au/news/2013-09-17/un-committee-asked-to-hold-australia-to-account-for-immigration/4963088
http://www.abc.net.au/news/2013-09-17/un-committee-asked-to-hold-australia-to-account-for-immigration/4963088
http://www.theguardian.com/world/2013/sep/17/human-rights-group-will-criticise-australia-at-un?CMP=twt_gu
http://www.theglobeandmail.com/news/world/incoming-australian-pm-vows-to-halt-asylum-seekers-at-sea/article14392755/?service=mobile#!/
https://newmatilda.com/2013/09/16/will-bishop-defend-freedom-flotilla
http://www.reportageonline.com/2013/09/australia-drones-and-war-powers/
http://gaynewsnetwork.com.au/viewpoint/the-results-are-in-11849.html
http://www.theaustralian.com.au/news/world/pleas-for-help-as-papuans-face-treason-charges/story-e6frg6so-1226708620050
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18 November, Sydney 

The HRLC will also be hosting a public event with Kishali in Sydney on the evening of Monday18
 

November – please check our website for details closer to the date. 

Marriage equality in Australia: Where to from here? 

Thursday 24 October 2013 

The Castan Centre for Human Rights Law invites you to a public forum on marriage equality. 

Marriage Equality is now recognised in more than a dozen countries around the world, including 

in our neighbour New Zealand, however it remains unrecognised in Australia. In the aftermath of 

the federal election, how should supporters proceed? Can states fill the breach if the federal 

government won't step in? Come and listen to prominent marriage equality supporters The Hon 

Adam Bandt MP, Federal Member for Melbourne, Rodney Croome, National Director of 

Australian Marriage Equality and The Hon Clem Newton-Brown MP, State Member for Prahran, 

discuss the issues. 

Time: 6pm to 7:15pm 

Venue: Monash University Law Chambers, 555 Lonsdale Street, Melbourne 

RSVP: castan.centre@monash.edu or telephone 03 9905 3327 

Disability Advocacy Network Australia Conference 

31 October–1 November 2013, Brisbane 

The DANA National Conference will be held on 31 October–1 November at the Brisbane 

Convention and Exhibition Centre. The conference is one of the most important opportunities for 

disability advocacy agency staff, board members and associates from all parts of Australia, and 

from widely varying backgrounds, to share experiences, knowledge and understandings with 

each other, with disabled persons’ organisations and with representatives from government, 

business and academia.  

Confirmed speakers include Queensland’s Anti-Discrimination Commissioner Kevin Cocks AM 

and South Australia’s Public Advocate Dr John Brayley. See the draft program for other speakers 

and further information.  

Progress 2013 

7–8 November 2013, Melbourne 

At Progress 2013 you’ll find fascinating debates on the big issues facing Australia, practical 

workshops from the world’s leading changemakers, and plenty of space to reflect and plan for 

2014. Share ideas with leaders in your field, learn new skills, and forge lasting connections. 

Progress 2013 will be held at the Melbourne Town Hall.  

Details and tickets: http://progress2013.org.au/ 

Disability at the Margins: Vulnerability, Empowerment and the Criminal 

Law 

Wednesday 27 November 2013 

This event provides a timely forum for directing critical reflection to questions of the underlying 

relationships between disability and the criminal law. The symposium considers the ways in 

which political, theoretical, social and cultural dynamics (i) shape understandings of disability and 

http://www.law.monash.edu.au/castancentre/events/2013/marriage-equality.html
http://www.dana.org.au/presentations/5th-national-disability-advocacy-conference/
http://progress2013.org.au/
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its relationship to criminalisation and victimisation, (ii) order legal, policy and service frameworks 

relevant to people diagnosed with cognitive impairment and mental health disorder in the criminal 

justice system and (iii) provide the possibilities for and the limits of reform. Particular attention will 

be given to exploring the significance of vulnerability and empowerment to the criminal law’s 

approach to people diagnosed with cognitive impairment and mental health disorder. 

The keynote speakers are Professor of Criminology Eileen Baldry from University of NSW and 

Associate Professor Fiona Kumari Campbell, Griffith Law School, Griffith University. See here for 

further information about this symposium and the details of other presenters. 

RSVP online by 15 November. Enquiries: law-enquiries@uow.edu.au 

Mining watchdog to tour Australia   

A representative from El Salvador’s mining watchdog, the National Roundtable Against Metallic 

Mining (La Mesa) will be touring Melbourne, Sydney, Canberra, Brisbane and Perth mid-

November to talk about the social and environmental effects of mining in that country and its links 

to Australia. 

Since the early 2000 mining corporations have lobbied the government of El Salvador to 

introduce a legal and logistical framework to set up industrial scale open pit mines through the 

northern region. Their efforts have met highly organised opposition from communities, civil 

society and church organisations that have raised concerns over the use of excessive amounts of 

water, environmental degradation, public health impacts, as well as the social division that these 

projects may cause in a densely populated country with one of the highest levels of vulnerability 

to natural disasters in the world.   

In September 2012, Australian company OceanaGold announced the injection of 4.2 million 

dollars into Canadian mining company Pacific Rim. This announcement raised concerns among 

civil society organisations in El Salvador and abroad due to the controversy surrounding the 

Pacific Rim’s El Dorado mining project. Since 2009 seven people have died as a direct result of 

conflicts caused by the presence of Pacific Rim Mining in the region.    

More details about the tour will be made available in the coming weeks through HRLC social 

media. Alternatively you can contact Vladimir Pacheco on 0404 053 724 or 

krupuk2000@gmail.com for more information.   

 

PROMOTIONAL GIVEAWAY  

The Act of Killing 

The HRLC has five double passes to give away to this chilling and inventive documentary, 

executive produced by Werner Herzog (Grizzly Man) and Errol Morris (The Fog of War). 

The Act of Killing is about unrepentant former members of Indonesian death squads who are 

challenged to re-enact some of their many murders in the style of the American movies they love.  

You can view a trailer for the film here: http://www.youtube.com/watch?v=6GiqYLrJBG0 

In the 1960s Anwar Congo was a leader in Indonesia’s pro-regime paramilitary group, Pancasila 

Youth who, along with his band of dedicated followers, was amongst those who participated in 

the murder and torture more than a million alleged Communists, ethnic Chinese and intellectuals. 

Proud of their deeds, which have still gone unpunished, Anwar and his pals are lauded as 

national heroes, and are delighted when the filmmakers ask them to re-enact these murders for 

their documentary – in any genre they desire. Initially Anwar and his friends enthusiastically take 

http://lha.uow.edu.au/law/LIRC/lircevents2013/index.html
https://docs.google.com/forms/d/1yiPXtwd7D9KGmoMynpCA3CblUpaybr5L73mfp-M8weQ/viewform
tel:0404%20053%20724
mailto:krupuk2000@gmail.com
http://www.youtube.com/watch?v=6GiqYLrJBG0


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 43 

 

 

 

 

 

 

 

 

 

 

up the challenge using hired actors, making elaborate sets and costumes, but eventually as the 

movie violence is played out and reconstructed, Anwar’s conscience begins to stir and feelings of 

remorse surface.  

The Act of Killing is in cinemas during October and thanks to Madman Entertainment, we have 

five double passes to give away to the first five Rights Agenda reader to email 

rightsagenda@hrlc.org.au with ‘Act of Killing’ in the subject line and their postal address. 

 

 HUMAN RIGHTS JOBS 

Social Security Rights Victoria  

Social Security Rights Victoria is looking for an outstanding Director/Principal Solicitor to 

commence in mid-late December 2013. The position is a 4 day per week position (0.8 EFT), 30.4 

hours per week, 12 month fixed-term maternity leave replacement contract. The Director/Principal 

Solicitor will provide strong leadership to a small staff team and volunteers, manage the SSRV 

legal practice and coordinate community legal training and policy initiatives. An unrestricted Legal 

Practice Certificate is required in addition to demonstrated experience supervising legal 

professionals. Experience in delivery of education and training is desirable. Applications close 

5pm, Friday 18 October 2013.   

Women’s Legal Service Victoria 

WLSV is looking for a project research coordinator who has outstanding skills in project 

management, research and report writing and a highly motivated financial counsellor who will be 

part of developing a new, integrated legal and financial counselling model at our service. 

 

 

 OPINION  

Australia should stand strong in support of the International Criminal 

Court at the UN Security Council  

Since the International Criminal Court (ICC) started work in 2002, the United Nations Security 

Council has taken an inconsistent and politicized approach to the Court’s work. The Council has 

used its power to refer crimes committed anywhere in the world to the ICC Prosecutor twice in 

relation to Darfur and Libya, but it has failed to refer other situations, such as Syria. Both referrals 

it has made contained weaknesses, including only requiring states that have ratified the ICC’s 

Statute to cooperate with the Court. The Council has failed to follow-up and support the ICC’s 

investigations and cases, despite the Court experiencing major obstacles.     

When Australia – one of the ICC’s strongest supporters – was elected to the Security Council for 

2013 and 2014, Amnesty International and other supporters of international justice hoped that it 

would work to challenge many aspects of the Security Council’s approach.  

Australia skilfully led the Like Minded Group of states in 1998 that is credited with the adoption of 

a strong ICC Statute. It ratified the Statute in 2002.  

mailto:rightsagenda@hrlc.org.au
http://www.ethicaljobs.com.au/Members/SSRV/director-principal-solicitor-12-month-maternity-leave-position
http://www.womenslegal.org.au/files/file/SEEK%20FINAL.PRC%20Position%20descriptionv2.pdf
http://www.womenslegal.org.au/files/file/SEEKFINAL%20Financial%20Counsellor%20Position%20description%281%29.pdf
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However, with only seven states that have ratified the ICC Statute on the 15 member Security 

Council in 2013, the supporters of the Court are currently in a minority and have their work cut 

out. 

Australia and others are known to be pushing strongly for a referral of the situation in Syria to the 

ICC Prosecutor which has so far been blocked, including by China and Russia. Last month, the 

referral made it into a draft resolution responding to the use of chemical weapons but it was 

dropped from the final version as part of the compromise to adopt the resolution. 

Meanwhile, in the absence of any support from the Security Council, states are refusing to 

cooperate with the arrest and surrender of those accused by the ICC of committing crimes in 

Darfur and Libya and the Court is unable to proceed with most of its cases. In particular, despite 

two ICC arrest warrants accusing Sudanese President Omar al-Bashir of genocide, crimes 

against humanity and war crimes in Darfur he continues to evade arrest and has been allowed to 

travel to a number of countries (including China, Chad, Egypt and Kenya). Despite an ICC ruling 

rejecting Libya’s application to prosecute Saif al-Islam Gaddafi nationally and requesting his 

surrender to the Court, the authorities are pushing ahead with national proceedings which could 

result in the death penalty before a weak justice system that cannot guarantee fair trials.    

Although the Security Council has so far rejected calls by the African Union to interfere politically 

in the ICC’s cases against President al-Bashir and the recently elected President and Vice-

President of Kenya, pressure will increase in the next months as Kenya and other opponents of 

the ICC are seeking to mobilise against the Court. The Council has the power to defer ICC 

investigations and prosecutions for 12 months. However, if it were to do so, it would delay justice 

for victims and there is a real danger that the Council will be repeatedly blackmailed into 

extending the deferrals each year, resulting in impunity.   

Australia will, therefore, need to dedicate all its political weight and use all its diplomatic skills if it 

is to support the work of the ICC in the Security Council and to stave off political attacks. 

Hopefully, the new Foreign Minister Julie Bishop, who has consistently been a strong advocate 

for the ICC and was instrumental in getting Australia to ratify its Statute in 2002, despite pressure 

from the United States, will continue to ensure Australia’s strong support the Court. In particular, 

the Australian government should:  

• continue to push for the referral of the Syria situation to the ICC Prosecutor; 

• promote a new initiative it signed on to with 23 other states in September calling for the 

Security Council to adopt a transparent policy in relation to ICC referrals which could 

ensure greater consistency; 

• insist that any referrals to the ICC Prosecutor mandates all states (not just those who 

have ratified the ICC Statute) to cooperate fully with the Court; 

• demonstrate strong support for the ICC’s work on Darfur and Libya, including insisting 

on cooperation with the ICC and condemning states’ failure to cooperate; and 

• refuse to support any initiatives to defer the ICC’s investigations and prosecutions.   

Even though states that have ratified the ICC Statute are currently in a minority, they can provide 

a solid block of support for the work of the Court in 2013. Most importantly, they can prevent any 

negative decisions (such as deferrals) from achieving the nine votes required to adopt them. 

They may also be able to work with other states on the Council, including the United States which 

has changed its stance on the ICC considerably in the last decade, to push through some 

decisions that support the ICC’s work and advance the fight against impunity.  
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2014 promises to provide more opportunities to strengthen the Security Council’s record as it is 

expected that the election of five new temporary members later this month will increase the 

number of ICC states parties on the Security Council to ten. Of course, they will still need to 

contend with the veto power of the permanent members.  

The challenges are significant but Australia can use the remainder of its term on the Security 

Council to make a vital contribution to international justice. 

Jonathan O’Donohue, Legal Adviser, Amnesty International. 

 

 

 

 

 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 

protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 

attainment of equality through a strategic combination of research, advocacy, litigation and 

education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  

http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda
http://twitter.com/rightsagenda
http://www.facebook.com/pages/HumanRightsLawResourceCentre

