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 OPINION 

Access to justice in times of austerity 

In a recent letter to the New York Times the President of the American Bar Association, William T 
Robinson III, wrote "Nothing is more precious than our freedom and that comes from access to 
justice. We must expand legal services for those in need." 

Why does freedom come from access to justice? Because rights are worthless unless they can 
be enforced. In this way, the roles of courts and of lawyers are fundamental to the effective 
operation of democratic societies in which individuals enjoy rights and freedoms.  

The existence of government funded legal aid programs recognises the fundamental importance 
of legal advice and representation. It also reflects the fundamental principle that legal 
representation should be available to everyone in the community, not just to those who are 
fortunate enough to be able to afford it. 

There are however signs that the golden age of legal aid may be slipping away, as governments 
around the globe slash legal aid spending. In the UK, a recent £300 million cut to Legal Aid has 
resulted in substantial service reductions in the areas of family law, employment, immigration, 
housing, debt and welfare. In the United States, the budget for the Legal Services Corporation 
shrunk to USD404 million in 2011, about one-third less than it was 15 years ago, adjusted for 
inflation. Last week the Senate Appropriations Subcommittee on Justice confirmed a further 
reduction to the LSC budget to USD396 million for 2012. In Australia we have seen a 12% 
reduction in Commonwealth legal aid funding since 1997. 

This concerning trend is occurring in parallel with increased volatility in household incomes, which 
has the potential to increase levels of poverty in developed economies, further magnifying the 
gap between rich and poor, and leading to increasing levels of homelessness, crime and demand 
for legal services.  

Cuts to the legal aid budget in the UK coincided with calls by the government for the legal 
profession to increase levels of pro bono. In the US, recent calls by Republicans for cuts to the 
Legal Services Corporation were defended on the basis that pro bono lawyers would fill any gap 
created by the withdrawal of government investment. In Canada, the Attorney General has called 
on the legal profession to increase its pro bono commitment from 3-5% of total practice hours to 
10% by 2017. In Australia, Governments at both state and federal level require pro bono 
disclosure as a corollary of appointment to government legal panels.  

Most lawyers understand that pro bono is no substitute for properly funded legal aid programs. 
Indeed, pro bono is optimally effective when deployed in parallel with effective legal aid 
programs, because it can assist to address the justice gap by serving those people who do not 
qualify for legal aid, but who cannot afford legal assistance. Pro bono can provide effective 
access for some clients, but it is not a panacea to unmet legal need in our communities. It has 
some important limitations. Those limitations include a lack of reach into rural, regional and 
remote communities where levels of disadvantage are often high, lack of expertise in relevant 
areas of law, lack of expertise in dealing with high-needs clients, and limitations created by legal 
and positional conflicts. The limitations of pro bono are compounded by market forces which 
expand and contract pro bono capacity, not according to levels of unmet need in the community 
but according to the demands of commercial clients.  
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The pressure on the private profession to provide more and more pro bono to meet the growing 
justice gap, and to replace government legal aid, must now be met with a coordinated response 
from the legal profession. In the same way that the legal profession in the United States came 
together under the Pro Bono Challenge to set a target and benchmark for pro bono, the whole 
profession must now respond to the underfunding of legal aid, by sending a clear and 
unambiguous message that pro bono is not a substitute for government funded legal services. By 
continuing, year on year, to grow pro bono capacity while government funded legal aid programs 
are cut or reduced in real terms, the legal profession is complicit in the demise of legal aid. 

A strategic response may require the private profession to investigate options such as capping 
pro bono, or pegging pro bono to government spending on legal aid, such that the level of pro 
bono made available by the legal profession will only grow as spending on legal aid is increased. 
Such an approach would ensure that governments could not shirk their responsibilities to fund 
legal aid, by leaning on the profession to replace government funded services. 

Nicolas Patrick is Pro Bono Partner and Head of Pro Bono - Europe, Middle East and Asia-
Pacific at DLA Piper. 

 

 NEWS IN BRIEF 

Parliamentary committee recommends repealing Victorian Human Rights 
Charter by stealth 

The parliamentary committee reviewing Victoria’s Charter of Human Rights and Responsibilities 
has presented the Victorian Government with two options on how to water down the Charter. If 
adopted, Victoria will become the first state in the developed, democratic world to substantially 
weaken the legal protection of human rights. Premier Baillieu issued a media statement 
distancing his office from the committee’s report. Liberty Victoria’s Spencer Zifcak said the 
Committee’s report is profoundly disappointing because it fails to reflect the true weight of the 
arguments contained in the more than 3000 submissions.  

High Court upholds Human Rights Charter in Momcilovic decision… 

In a landmark ruling the High Court has affirmed the validity of Victoria’s Charter of Human rights 
and closed the door on the argument that the Charter transfers power from parliament to the 
courts. (See case note below for further details.) 

…While Victorian Court of Appeal strikes ‘collateral’ blow to Charter 

Victorians who believe their human rights have been violated by being evicted from public 
housing will no longer be able to raise Charter arguments in VCAT and now have to take their 
cases to the less accessible Supreme Court following the Court of Appeal’s decision about the 
eviction of Somalian refugee Warfa Sudi and his young son. (See case note below for further 
details.) 

Deportation order ‘violated rights’ 

The UN Human Rights Committee has ruled that Austraia’s expulsion of Stefan Nystrom to 
Sweden in 2006 breached the International Covenant on Civil and Political Rights. The human 
rights experts say Australia's inflexible policy of deporting non-citizens who break the law 

http://www.abc.net.au/news/2011-09-14/govt-urged-to-resist-call-to-water-down-charter-of-rights/2899070/?site=melbourne
http://news.smh.com.au/breaking-news-national/vics-human-rights-reputation-at-risk-20110914-1k8qo.html
http://news.smh.com.au/breaking-news-national/vics-human-rights-reputation-at-risk-20110914-1k8qo.html
http://www.theage.com.au/victoria/baillieu-intervenes-to-keep-rights-charter-20110917-1kfaz.html
http://www.theage.com.au/victoria/handle-with-care-20110914-1k9mb.html#ixzz1Y5Uyi12N
http://news.smh.com.au/breaking-news-national/drug-traffickers-could-fight-convictions-20110908-1jzmb.html
http://news.ninemsn.com.au/national/8295004/court-ruling-blow-to-homeless
http://news.ninemsn.com.au/national/8295004/court-ruling-blow-to-homeless
http://www.theage.com.au/national/deport-order-violated-rights-20110906-1jvzt.html
http://www.abc.net.au/news/2011-09-06/un-rules-australian-deportation-illegal/2873738
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breaches international obligations when those people have strong family ties here. (See case 
note below for further details.) 

Gillard hopes to resurrect Malaysia deal 

Rights groups have decried the federal government’s decision to try and resurrect its asylum 
seeker swap deal with Malaysia. The decision has also stirred tension within the ALP’s left 
faction, with ‘party elder’ Senator John Faulkner claiming it is inconsistent with the Labor Party’s 
platform. The Federal Opposition has continued to promise to vote down the amended legislation, 
while the Australian Human Rights Commission is urging the Federal Government to respect 
human rights and the rule of law and process asylum seekers onshore. 

Mandatory detention of children amounts to child abuse: AMA 

The Australian Medical Association has told the joint select committee into Australia's detention 
network it has grave concerns for the mental welfare of child asylum-seekers and believes 
mandatory detention is akin to child abuse. 

Tasmanian House of Assembly shows its support for marriage equality 

The Tasmanian House of Assembly has become the first parliament in Australia to formally 
support same-sex marriage with the Labor Party supporting a motion introduced by the Greens 
calling on the Marriage Act to be amended by the Federal Government to allow same-sex 
marriage.  

Concerns about the independence of inquiry into mental health deaths 

Victorian Premier Ted Baillieu is under pressure to expand a probe into patient deaths in mental 
health wards and to appoint a new inquiry head amid concerns about the independence of the 
Chief Psychiatrist. 

Mentally ill living in ‘Third World’ conditions 

Investigative journalists have revealed that conditions in many psychiatric facilities strip patients 
of dignity and humanity.  

Call for ban on sterilising disabled children 

The federal Disability and Sex Discrimination Commissioners Graeme Innes and Elizabeth 
Broderick have called on the Attorney-General to ban the sterilisation of children - unless there is 
a compelling medical reason - regardless of whether they have a disability, and of adults with 
disability without their informed consent. 

Secrecy laws embarrassing and illegal 

A group of prominent lawyers and academics has warned that laws which have ensured top-
secret ASIO security files on 39 mostly Tamil refugees can never be opened are a breach 
international law. 

 

http://www.abc.net.au/news/2011-09-06/un-rules-australian-deportation-illegal/2873738
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/184903/Rights-groups-decry-asylum-law-plans
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/184903/Rights-groups-decry-asylum-law-plans
http://www.theage.com.au/national/faulkner-challenges-gillard-on-offshore-scheme-20110920-1kjlm.html
http://www.theage.com.au/national/faulkner-challenges-gillard-on-offshore-scheme-20110920-1kjlm.html
http://www.abc.net.au/lateline/content/2011/s3324973.htm
http://www.humanrights.gov.au/about/media/media_releases/2011/81_11.html
http://www.humanrights.gov.au/about/media/media_releases/2011/81_11.html
http://www.theaustralian.com.au/national-affairs/immigration/mandatory-detention-of-asylum-seekers-like-child-abuse-ama-tells-inquiry/story-fn9hm1gu-1226146845917
http://www.sbs.com.au/news/article/1590103/tasmania-gay-marriage-vote-to-pressure-alp
http://www.sbs.com.au/news/article/1590103/tasmania-gay-marriage-vote-to-pressure-alp
http://www.theage.com.au/victoria/baillieu-urged-to-expand-probe-of-patient-deaths-20110908-1jzvr.html#ixzz1Y5cXEOxW
http://www.theage.com.au/victoria/baillieu-urged-to-expand-probe-of-patient-deaths-20110908-1jzvr.html#ixzz1Y5cXEOxW
http://www.theage.com.au/victoria/mentally-ill-living-conditions-third-world-20110906-1jw02.html
http://www.theage.com.au/victoria/mentally-ill-living-conditions-third-world-20110906-1jw02.html
http://www.smh.com.au/national/call-for-ban-on-sterilising-disabled-20110906-1jvx8.html
http://www.smh.com.au/national/call-for-ban-on-sterilising-disabled-20110906-1jvx8.html
http://www.smh.com.au/national/secrecy-laws-place-refugees-in-limbo-20110924-1kqha.html#ixzz1Z372Ocd
http://www.smh.com.au/national/secrecy-laws-place-refugees-in-limbo-20110924-1kqha.html#ixzz1Z372Ocd
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 INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

UN Special Rapporteur calls for new guidelines on impact of extractive 
industries and development rights of Indigenous peoples 

The UN Special Rapporteur on the Rights of Indigenous Peoples, James Anaya, has called for 
the development of international guidelines on the rights of Indigenous peoples in relation to 
natural resource extraction and development projects. 

The Special Rapporteur’s 2011 report to the UN Human Rights Council is in two parts. 

The first part summarises the Special Rapporteur's activities in the third year of his mandate. The 
Special Rapporteur has cooperated with other international and regional mechanisms and bodies 
on Indigenous rights and undertaken various activities in his four areas of work, being: promoting 
good practices; country reports; specific cases of alleged human rights violations; and thematic 
studies. 

In the second part of the report, the Special Rapporteur discusses extractive industries operating 
within or near Indigenous territories. The Special Rapporteur investigated issues for Indigenous 
rights associated with large-scale extraction or development of natural resources, distributing a 
questionnaire to governments, Indigenous peoples, corporations and civil society. The 
questionnaire responses raised issues of environmental impact, social and cultural effects, lack of 
consultation and participation, lack of clear regulatory frameworks and other institutional 
weakness and the question of tangible benefits for Indigenous people.   

The Special Rapporteur found that, based on the responses to the questionnaire, there is 
growing awareness of the risks that industry operations can have negative impacts on Indigenous 
rights. However, the Special Rapporteur also found that there was a lack of a minimum shared 
understanding between governments, Indigenous peoples and corporations in the context of 
extractive or development operations and Indigenous rights as to the application of international 
standards, or institutional arrangements and methodologies required to give international 
standards full effect.   

In order to address this absence of shared understanding, the Special Rapporteur proposes to 
work towards the operationalisation of Indigenous peoples' rights and related institutional 
guarantees in the context of extractive and development operations. The Special Rapporteur 
recommended that the Human Rights Council request that he develop guidelines or principles to 
assist States, corporate actors and Indigenous peoples to act in accordance with international 
Indigenous rights standards in relation to extractive or development operations. Such principles 
would build upon the work of the 'Protect, Respect and Remedy' human rights framework 
developed by the Secretary-General's Special Representative on Business and Human Rights. 
Practical guidance on the application of Indigenous rights to extractive or development operations 
would be provided by the principles, which would delineate the roles and responsibilities of 
governments, corporations and Indigenous peoples. 

Consensus building would be a key element in developing such guidelines, requiring wide 
ranging consultation with all relevant stakeholders including governments, Indigenous peoples, 
corporate actors and international institutions. Preparation of the guidelines will include 
stakeholder consultation, best practice exchange and specific expert studies on Indigenous 
peoples and extractive industries. 
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Producing such guidelines or principles would be a significant step towards the goal of 
articulating and defining the obligations for governments, corporate actors and Indigenous 
peoples under international Indigenous rights in relation to extractive and development 
operations. The principles will likely provide a useful resource for governments when developing 
their legal and policy frameworks for extractive and resource development projects and 
indigenous peoples. Similarly, corporations undertaking extractive or resource development 
projects will be able to use the principles for guidance on the scope and nature of their obligation 
to respect indigenous rights.   

The report can be found online at: http://unsr.jamesanaya.org/annual-reports/report-to-the-
human-rights-council-a-hrc-18-35-11-july-2011. 

Swee Leng Harris is a Lawyer with Allens Arthur Robinson 

ERT Draft Guidelines on the Detention of Stateless Persons 

The Equal Rights Trust (ERT) seeks feedback on its Draft Guidelines on the Detention of 
Stateless Persons. The Guidelines address the detention of stateless persons and recommend 
implementation of national procedures to determine stateless status.  

In ‘Unravelling Anomaly: Detention, Discrimination and the Protection Needs of Stateless 
Persons’ (2010), the ERT identified a gap in protection regimes for stateless persons, particularly 
those in detention. The Guidelines seek to fill this gap and provide detail on how states should 
treat stateless persons in order to comply with their international human rights obligations.  

The Guidelines are particularly relevant in Australia, given the number of stateless people facing 
indefinite and arbitrary detention in immigration detention centres. This group includes both 
refugees who are the subject of an adverse security assessment (and are therefore de facto 
stateless) and asylum seekers whose refugee claims were rejected, but who are stateless or 
otherwise cannot be returned to their country of origin. 

Australia’s international human rights obligations require that these people be removed from 
immigration detention as soon as possible.  

Submissions on the Draft Guidelines close on 10 October 2011 (for background to the Guidelines 
and specific questions to consider, see ERT’s Introductory Note). Please address all feedback to 
Amal de Chickera (Amal.Dechickera@equalrightstrust.org).   

You can subscribe to the ERT mailing list here.  

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Complementary Protection Bill strengthens protection from torture and 
other serious human rights violations 

The HRLC congratulates the Federal Government on the passage of the Migration Act 
Amendment (Complementary Protection) Bill 2011 on 19 September 2011.  

Complementary protection is the duty owed by a State to not return people to face torture or other 
serious human rights violations in their country of origin, even if their cases do not fall within the 
scope of the Refugee Convention. To date, these obligations have received insufficient legislative 
protection in Australia. 

http://unsr.jamesanaya.org/annual-reports/report-to-the-human-rights-council-a-hrc-18-35-11-july-2011
http://unsr.jamesanaya.org/annual-reports/report-to-the-human-rights-council-a-hrc-18-35-11-july-2011
http://www.equalrightstrust.org/
http://www.equalrightstrust.org/ertdocumentbank/ERR7_guidelines%20draft.pdf
http://www.equalrightstrust.org/ertdocumentbank/ERR7_guidelines%20draft.pdf
http://www.equalrightstrust.org/ertdocumentbank/UNRAVELLING%20ANOMALY%20small%20file.pdf
http://www.equalrightstrust.org/ertdocumentbank/UNRAVELLING%20ANOMALY%20small%20file.pdf
http://www.equalrightstrust.org/ertdocumentbank/ERR7_amal.pdf
mailto:amal.dechickera@equalrightstrust.org
mailto:Amal.Dechickera@equalrightstrust.org
http://www.equalrightstrust.org/subscribe/index.htm
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The Bill provides for the grant of a protection visa in circumstances where, as a foreseeable 
consequence of removal from Australia, there is a real risk the applicant will be: 

 arbitrarily deprived of their life 

 subjected to the death penalty 

 subjected to torture 

 subjected to cruel or inhuman treatment or punishment 

 subjected to degrading treatment or punishment. 

National Human Rights Action Plan: A sound baseline for human rights 

On 21 April 2010, the Federal Government launched ‘Australia’s Human Rights Framework’, 
setting out a number of measures the Government intends to take to protect and promote human 
rights in Australia, including the commitment to develop a new National Human Rights Action 
Plan which is intended to outline future action for the promotion and protection of human rights. 

On 8 July 2011, the Attorney-General released a Draft Baseline Study for comment as the first 
step towards implementing a National Human Rights Action Plan. To be effective, a Baseline 
Study must provide a comprehensive and frank appraisal about the state of human rights in 
Australia. This is because the issues identified in the Baseline Study form the basis for future 
government action under the National Action Plan and also for the development of government 
practices beyond the National Action Plan. 

On 9 September 2011, the Human Rights Law Centre made a major submission on the draft 
Baseline Study entitled A Sound Baseline for Human Rights in Australia. The submission builds 
on the extensive recommendations made in Making Rights Real: A National Human Rights Action 
Plan for Australia. Making Rights Real was a major submission made by the HRLC in response to 
the Attorney-General’s Background Paper which set out the Government’s proposed approach to 
developing the National Action Plan as well as a Baseline Study. 

A Sound Baseline for Human Rights in Australia aims to provide detailed and constructive 
recommendations on the draft Baseline Study. The submission makes the following general 
comments on the Draft: 

 procedural aspects of the development of the Draft have not been aligned with the 
recommendations of Making Rights Real and international best practice;  

 the Draft selectively refers to positive examples of initiatives in states and territories 
without identifying the problems and deficiencies in other states and territories;  

 certain critical areas affecting human rights are missing or require further discussion; 

 key sources of prior authoritative research and evidence have been omitted; 

 the Draft does not reference all relevant all international recommendations from treaty 
bodies, reports of Special Procedures of the UN Human Rights Council and UPR 
recommendations; and  

 the “Issues a National Action Plan Could Address” sections of the Baseline Study do not 
clearly identify and articulate the issues in question and should do so. To the extent that 
actions are proposed, these should be structured as action points following the 
guidelines set out in the UN Handbook. 

 

 

http://www.ag.gov.au/www/agd/agd.nsf/Page/Humanrightsandanti-discrimination_AustraliasHumanRightsFramework_ConsultationDraftBaselineStudy
http://c742005.r5.cf2.rackcdn.com/files/Draft-Baseline-Study-HRLC-Submission-FINAL.pdf
http://www.hrlrc.org.au/files/National-Human-Rights-Action-Plan-for-Australia-HRLRC-Submission.pdf
http://www.hrlrc.org.au/files/National-Human-Rights-Action-Plan-for-Australia-HRLRC-Submission.pdf
http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/%283A6790B96C927794AF1031D9395C5C20%29%7ENHRAP_Background_Paper.doc/$file/NHRAP_Background_Paper.doc
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In addition to these general comments, the submission includes: 

 recommendations for amendments or additions in specific sections of the Draft;  

 recommendations for additional sections or topics to be added to the Draft; and 

 where appropriate, suggestions as to additions or refinements to the lists of “issues a 
national action plan could consider” in the Draft, but otherwise refer the Government to 
the more detailed suggestions as to substantive areas and actions that could be 
included in the National Action Plan set out in Making Rights Real.  

For more information and resources on the National Human Rights Action Plan process please 
visit our dedicated website www.humanrightsactionplan.org.au and see the piece below about the 
HRLC’s work regarding NGO engagement on this topic. 

Immigration detention system in need of reform  

Australia’s system of mandatory, prolonged and indefinite detention should be reformed so that 
immigration detention is used as a last resort and for the shortest possible time, the Australian 
Human Rights Commission has said in its submission to the Joint Select Committee on 
Australia’s Immigration Detention Network. 

Commission President Catherine Branson QC said the Commission had made 31 
recommendations to address longstanding concerns that the immigration detention system 
breached Australia’s international human rights obligations.  

“We remain seriously concerned that people are being held in immigration detention facilities for 
long periods, without any time limits and without access to the courts to challenge their 
detention,” Ms Branson said. 

“We’ve visited detention facilities and have seen first-hand a marked deterioration in people’s 
mental health and wellbeing as a result of being detained for a long period with no end date. 
Anxiety and frustration levels have also risen due to long delays with processing of their refugee 
claims. 

“The conditions in some detention facilities are making things worse. Many people are detained in 
remote facilities in harsh environments, in crowded conditions, behind high wire and electrified 
fences. They often have limited access to essential services like health and mental health care.” 

Ms Branson said the situation had become more concerning as the number of people in detention 
had grown, the numbers being detained for longer periods had grown and incidents of self-harm 
and suicide had dramatically increased.  

“The system of mandatory and indefinite detention is damaging men, women and children. This 
parliamentary inquiry provides an important opportunity for Australia to change its approach to 
bring it into line with international standards.” 

Ms Branson said the Commission continued to call on the Australian Government to implement 
its 2008 policy under which immigration detention was to be used as a last resort and people 
were to be detained only if they posed an unacceptable risk to the Australian community. 

“Other countries don’t find it necessary to use a policy of mandatory detention without time limits 
or access to judicial review,” Ms Branson said.  

Ms Branson said community-based alternatives were often much cheaper, more effective in 
facilitating immigration processing, and more humane than holding people in remote detention 
facilities for long periods of time. 

http://www.humanrightsactionplan.org.au/
http://www.humanrights.gov.au/legal/submissions/2011/201108_immigration.html
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“Alternatives such as community detention and bridging visas should be used to the greatest 
possible extent,” Ms Branson said.  

Source: Australian Human Rights Commission 

Australia appoints Global Ambassador for Women and Girls 

The Gillard Government has announced career diplomat Penny Williams will be Australia's first 
Global Ambassador for Women and Girls, putting Australia at the forefront of global efforts to 
promote the role of women and girls. 

The Prime Minister said that in the role, Ms Williams will ensure the needs of women and girls are 
properly represented in Australia's overseas development program and in foreign policy more 
broadly.  

Women and girls make up two thirds of the one billion people in the world who lack basic literacy 
skills, with almost 35 million girls world-wide not getting even basic primary-level education. 

By improving access to education and health services for women and girls, we are able to lift 
families and communities out of poverty. 

Foreign Minister Kevin Rudd said that the evidence shows that aid spending is more effective 
when women are central to our investment. 

The Ambassador's priorities will include co-ordinating and promoting Australia's work to eradicate 
violence against women, improving access to services for women, the protection of women and 
girls in conflict zones and increasing the representation of women in leadership roles. 

Minister for the Status of Women, Kate Ellis, said as a prosperous and wealthy nation, Australia 
has a responsibility to work for the safety and opportunity of women and girls across the world. 

Ms Williams will focus particularly on the Asia Pacific region which was ranked lowest in the world 
by the United Nations Development Programme on a range of gender indicators including access 
to education, employment and political participation. 

At home, Ms Williams will champion the needs of women and girls in Australia's foreign policy 
thinking. On the world stage, she will be an international advocate for the Australian 
Government's work. 

Source: Media release on the Foreign Minister’s website 

Australia's Fifth Report under the Convention against Torture  

As part of its obligations under the Convention Against Torture and Other Cruel, Inhumane and 
Degrading Treatment or Punishment, the Australian Government is required to submit a periodic 
report on measures taken to give effect it its obligations under CAT.   

The Government report, along with reports submitted by Australian NGOs, will form the basis of 
the Committee’s periodic review of Australia, likely to take place in 2013.  

The Commonwealth Attorney-General’s Department is preparing the Government’s report, which 
will respond to a List of Issues developed by the CAT Committee in November 2010 
(CAT/C/AUS/4). The Attorney General’s Department has called for NGO input in relation to the 
List of Issues or other measures and developments relevant to Australia’s obligations under CAT. 
Submissions are due by 4 November. 

 

 

http://www.humanrights.gov.au/about/media/media_releases/2011/84_11.html
http://www.foreignminister.gov.au/releases/2011/kr_mr_110913.html
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Human rights and the public sector 

Public sector officials have a critical role to play in achieving a fair go for all Australians.  

A greater focus on human rights in the Australian public sector is important to ensure that 
policies, programs and service delivery are focused on the people receiving services and 
benefiting from government policies and programs.  

Australia’s Human Rights Framework contains measures that are aimed at enhancing 
understanding of, and respect for, human rights in Australia and ensuring appropriate recognition 
of human rights issues in legislative and policy development.  

In addition to this, the Government expects public sector officials to treat all people with respect 
and consideration, and avoid making assumptions based on personal characteristics or 
behaviour. This expectation extends to departments as employers and public servants as 
employees and colleagues, and ensures the Australian Public Service is a safe and respectful 
workplace that reflects the diversity of the people it serves. 

Working in a way that is compatible with human rights will lead to improved policy and legislation, 
better workplaces and fairer outcomes for everyone in Australia. 

The Human Rights public sector Education Program comprises a range of resources and 
guidance materials that will:  

 assist public sector officials to understand human rights obligations 

 strengthen the capacity of legal and policy officers to develop policies, programs and 
legislation that are consistent with human rights, and 

 provide guidance to administrative decision-makers on relevant human rights 
considerations to take into account. 

Source: Commonwealth Attorney-General’s Department 

United Nations Human Rights Recommendations Database 

During its Universal Periodic Review (UPR) appearance in January 2011, the Australian 
Government committed to increasing Australia’s engagement and consideration of our 
international human rights obligations domestically by, amongst other things, establishing a 
publicly accessible, online database of recommendations from the UN human rights system, 
including recommendations made by UN human rights treaty bodies to Australia as well as 
recommendations made to Australia in the Universal Periodic Review.  

This database is now online and can be downloaded as a Microsoft Excel spreadsheet or PDF 
document from the Attorney-General’s webpage. 

Discussion paper released on anti-discrimination laws 

On 22 September 2011 the Attorney General and Minister for Finance and Deregulation released 
a public discussion paper to seek community views on the consolidation of Federal anti-
discrimination laws. 

The consolidation project aims, among other things, to “explore opportunities to improve the 
effectiveness of the legislation to address discrimination and provide equality of opportunity to 
participate and contribute to the social, economic and cultural life of our community.” The 
discussion paper raises several questions around areas for reform, including definitions of 

http://www.ag.gov.au/www/agd/agd.nsf/Page/Humanrightsandanti-discrimination_AustraliasHumanRightsFramework_AustraliasHumanRightsFramework
http://www.ag.gov.au/www/agd/agd.nsf/Page/Humanrightsandanti-discrimination_Humanrightsandthepublicsector_Humanrightsandthepublicsector
http://www.ag.gov.au/www/agd/agd.nsf/Page/Humanrightsandanti-discrimination_UNHumanRightsRecommendationsDatabase
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863554&KID=17833&LID=74679&O=http%3a%2f%2fwww.ag.gov.au%2fantidiscrimination
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discrimination, protected attributes, exceptions and exemptions from the anti-discrimination laws 
and complaints and compliance.  

Submissions on issues raised in the discussion paper will be accepted until 1 February 2012 and 
exposure draft legislation will be released for further public consultation in early 2012.  

Resources on equality law reform – including materials from the Human Rights Law Centre’s 
Reforming Australia’s Equality Law conference – are available at www.equalitylaw.org.au. 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

High Court affirms importance and validity of Victorian Charter of Human 
Rights 

In a landmark decision, the High Court of Australia has upheld the validity, operation and 
importance of Victoria’s Charter of Human Rights. 

In the case of Momcilovic v The Queen & Ors [2011] HCA 34 (8 September 2011), the High Court 
held that the Charter protects fundamental human rights and maintains parliamentary 
sovereignty. 

By a majority of 6-1, the Court held that s 32(1) of the Charter, which requires that Victorian 
legislation be interpreted consistently with human rights, is an ordinary principle of statutory 
interpretation that does not empower the courts to radically re-interpret legislation or subvert 
parliament’s intent. According to Phil Lynch of the Human Rights Law Centre, which made 
submissions to the High Court in the matter, “The Court has affirmed that, consistent with the rule 
of law, the judiciary has an important role to play in upholding human rights. Far from being 
undemocratic, an independent judiciary which is empowered to interpret laws to protect rights 
and freedoms is a fundamental feature of our liberal democracy.” 

By a majority of 4-3, the High Court also held that the power conferred by parliament on the 
courts to make a declaration notifying parliament where legislation may be incompatible with 
human rights is valid. “Declarations of Inconsistent Interpretation under the Charter play an 
important role in calling the attention of parliament and the people to laws that may be 
inconsistent with human rights,” said Mr Lynch. Such declarations do not affect the validity of 
legislation, but instead act as a trigger for parliament to consider whether a particular law should 
be amended to better protect the human rights of all Victorians. 

The High Court’s extensive consideration of the Charter arose in an appeal by Vera Momcilovic 
against her conviction for drug trafficking. The Court quashed her conviction and ordered a re-
trial. It is important to note, however, that the conviction was not quashed because of the Charter. 
Instead, the High Court upheld the appeal on the basis that the Victorian courts in which she was 
convicted had misconstrued the operation of the Drugs Act. 

According to Mr Lynch, the High Court’s decision is particularly important and timely in light of the 
Baillieu Government’s current review of the Charter. “Any suggestion that the Charter shifts 
power to judges and usurps parliamentary sovereignty can be laid to rest,” said Mr Lynch. “There 
is also no longer any doubt, if ever there was, that the Charter is valid and constitutional”. 

Mr Lynch said that the High Court’s decision has helpfully identified the need to clarify the 
operation of s 7 of the Charter, which relates to permissible limitations on rights. Earlier in the 
week, on Tuesday, the Victorian Court of Appeal decision in Sudi also identified the need to 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863554&KID=17833&LID=74779&O=http%3a%2f%2fwww.equalitylaw.org.au%2felrp%2fevents%2f
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863554&KID=17833&LID=74672&O=http%3a%2f%2fwww.equalitylaw.org.au%2f
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clarify s 39, which relates to legal proceedings. “These landmark judgments are very timely,” said 
Mr Lynch. “Together, they affirm the validity and operation of the Charter but also helpfully chart 
the course for minor amendments to the Charter to increase certainty in the interpretation of laws 
and provide Victorians with better access to remedies for human rights breaches.” 

The judgment is available at http://www.austlii.edu.au/au/cases/cth/HCA/2011/34.html. 

Victoria risks becoming first state in democratic world to wind back 
human rights protections 

Victoria will become the first state in the developed, democratic world to substantially weaken the 
legal protection of human rights if the recommendations of a parliamentary committee on the 
future of the Victorian Charter of Human Rights are accepted. 

The Scrutiny of Acts and Regulations Committee has tabled its review of the Victorian Charter of 
Human Rights and Responsibilities. While the Committee recommends against repeal of the 
Charter, it does recommend that courts have no role or a substantially reduced role in enforcing 
human rights and providing remedies when they are breached. It also recommends that 
government departments and public services have no or reduced obligations to act compatibly 
with rights. 

“Overall, the Committee’s report is profoundly disappointing,” said Phil Lynch, Executive Director 
of the Human Rights Law Centre. “The recommendations do not reflect the overwhelming 
evidence as to the value and benefits of Victoria’s Charter of Human Rights. These benefits 
include greater government accountability, more responsive public services, and a better deal for 
some of Victoria’s most vulnerable groups, such as people with disability, people with mental 
illness and the homeless.” 

Mr Lynch said that while the report made some welcome recommendations that could streamline 
and strengthen parliamentary scrutiny of the human rights impacts of proposed laws, most of the 
proposed reforms were regrettable and regressive. “Parliament has an important role to play in 
promoting and protecting human rights, but it’s not the be all and end all. Government and public 
services also have a critical role to play in respecting human rights and courts in upholding them,” 
said Mr Lynch. 

“This review should have been used as an opportunity to strengthen the human rights of all 
Victorians, such as by amending the Charter to enshrine the rights to adequate housing, 
education and health care,” he said. “Instead, if enacted, the recommendations will reduce 
government accountability and Victorians’ access to a fair deal if their rights are breached.” 

The Victorian Government has six months to respond to the report. “If the Baillieu Government is 
serious about its commitment to a fair and just Victoria, it will reject most of the recommendations 
in this report,” said Mr Lynch. “Victorians deserve greater recognition and protection of values 
such as freedom, dignity, equality and respect, not less.” 

The SARC report is available online at: http://www.parliament.vic.gov.au/sarc/article/1446. 

The Human Rights Law Centre submission to the inquiry can be found at: 
http://www.hrlc.org.au/content/review-of-the-victorian-charter-of-human-rights/. 

Ombudsman Victoria investigation into prisoner access to health care 

The Victorian Ombudsman presented a report on prisoner access to health care to Parliament on 
29 August 2011. 

http://www.austlii.edu.au/au/cases/cth/HCA/2011/34.html
http://www.parliament.vic.gov.au/sarc/article/1446
http://www.hrlc.org.au/content/review-of-the-victorian-charter-of-human-rights/


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 13 

 

 

 

 

 

 

 

 

 

 

The report noted that Victorian prisoners suffer poor health, with a significantly higher incidence 
of mental health problems, hepatitis, sexually transmitted diseases and hospitalisation.  

The report notes that some of the recommendations from the Ombudsman's 2006 report 
Conditions for Persons in Custody had not been implemented. The Ombudsman noted the 
following shortcomings: 

 there is no comprehensive prison communicable disease policy; 

 Opioid Substitution Therapy (OST) programs are under-resourced; 

 treatment for hepatitis C is only provided in three of the 14 Victorian prisons; and 

 prophylactics such as condoms are not made available. 

Prison OST programs are severely overburdened. Port Phillip Prison initially was contracted to 
provide 135 daily OST places, but treats on average 226 prisoners daily. The Melbourne 
Assessment Prison's OST program was set up to treat 40 prisoners per day but was serving 106 
prisoners daily. 

In the field of mental health, 28 per cent of male prisoners have diagnosed conditions. At Port 
Phillip Prison there is a three month waiting period to access treatment. Mental health services 
for male prisoners are significantly worse than for female prisoners - there is one psychiatric bed 
for every 16 female prisoners but only one psychiatric bed for every 88 male prisoners. 

Condoms are provided in men's prisons in NSW, the ACT, Western Australia and South 
Australia, but not in Victoria. The prison officer union has resisted providing condoms.   

The Ombudsman notes that medical assessments of prisoners (particularly vital because of the 
lack of alternative medical treatment for prisoners) sometimes have to be conducted in as little as 
five to ten minutes. Prisoners can have complex medical histories.  

Male prisoners requiring diagnostic and treatment services must be either transported to an 
external location or treated at Port Phillip Prison's St Johns unit. The Ombudsman found that 
Corrections Victoria did not provide sufficient resources to transfer prisoners to and from 
appointments. Elsewhere in Australia medical transports are provided by independent bodies, 
reducing the burden on prison staffing.  

A large number of male prisoners refuse medical treatment rather than being transferred to Port 
Phillip Prison. Reasons for this reluctance include transfer difficulties, fear of maximum security 
prisoners, loss of places in prison employment and work programs and not wanting to be 
imprisoned in a maximum security prison after being classified as a lower security risk elsewhere. 
One doctor said that prisoners would literally rather die than go to Port Phillip Prison.  

The Ombudsman raised concerns with the security and confidentiality of prisoner health records. 
The Ombudsman also made recommendations to improve prisoner access to the Health Services 
Commissioner. Some long delays were reported where the Health Services Commissioner and 
Justice Health (a unit within the Victorian Department of Justice) were asked to investigate a 
complaint.  

The Ombudsman notes that prisoner medical care facilities have not kept up with the growth of 
the prison population. 

In total the Ombudsman made 24 recommendations. The report can be found online here. 

Richard Plunkett is a Solicitor at DLA Piper 

 

 

http://www.ombudsman.vic.gov.au/resources/documents/Investigation_into_prisoner_access_to_health_care.pdf
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Tut Nyal inquest raises concerns about suicide risk 

Tut Nyal was just a teenager when he escaped the civil war in Sudan and arrived in Australia as 
a refugee. Sadly, Mr Nyal died a decade later in a Silverwater prison cell, at the age of 26. His 
was a tragic ending to a difficult life. 

Earlier this month, the NSW Deputy State Coroner found that Mr Nyal died on 17 March 2009 as 
a result of actions Mr Nyal took to end his own life. 

The Public Interest Advocacy Centre (PIAC) represented two members of Mr Nyal’s family at the 
Coronial Inquest into Mr Nyal’s death. 

“From the family’s perspective, Corrective Services NSW failed to take proper care of Tut Nyal,” 
said PIAC Solicitor Peter Dodd. 

“Tut Nyal was placed in the wrong cell at Silverwater. This caused a delay in finding him and Tut 
was dead by the time he was discovered,” Mr Dodd said. 

The Coroner said it was not possible to determine whether Mr Nyal might have been found 
sooner and his death prevented, if he had been placed in a different cell. 

The Coroner made no recommendations as a result of the Inquest. However, Mr Dodd said the 
Inquest raised concerns about whether the NSW prison system adequately manages the risk 
of suicide. 

“Currently, there’s an unsophisticated response to the risk of self-harm. Inmates deemed at risk 
of self-harm are placed under full observation in a safe cell. But all other inmates are placed in 
regular prison cells. 

“An intermediate step is needed, especially for inmates such as Mr Nyal who are being 
transitioned out of a safe cell into the regular system,” Mr Dodd said. 

“PIAC urges Corrective Services NSW to provide an intermediate level of observation and care 
before inmates, previously considered at risk, are returned to normal cells.” 

Source: Public Interest Advocacy Centre 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

High Court upholds constitutionality of Charter and considers operation 
of key provisions 

Momcilovic v The Queen [2011] HCA 34 (8 September 2011) 

Summary 

The High Court's decision in Momcilovic v The Queen upholds the constitutional validity of the 
Charter of Human Rights and Responsibilities Act 2006 (Vic). However, the six separate 
judgments provide varied guidance as to how the Charter should be applied in practice. 

The ratio of the High Court's decision in Momcilovic turns on the interaction between sections 5, 
71AC and 73(2) of the Drugs, Poisons and Controlled Substances Act 1981 (Vic). With the 
exception of Heydon J, all members of the Court held that the phrase “possession for sale” 
(which forms part of the definition of “trafficking” in section 71AC of the Drugs Act) is a compound 
expression which does not attract the operation of the deeming provision in section 5 of the 
Drugs Act which has the effect of reversing the onus of proof. Because section 5 does not apply, 

http://www.piac.asn.au/news/2011/09/tut-nyal-inquest-raises-concerns-about-suicide-risk
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the Court held that the trial judge had misdirected the jury as to the matters that the prosecution 
was required to prove and ordered a retrial.  

French CJ was the only member of the Court who expressly relied on the Charter in reaching this 
conclusion, and even he noted that the common law principle of legality would give the same 
result in the absence of the Charter. As such, the Court's more substantive discussion of the 
Charter in Momcilovic is strictly obiter, and could be altered or clarified in future High Court 
decisions involving the Charter. 

Practical consequences for Charter interpretation 

Because of the varied positions adopted by the different members of the Court in Momcilovic in 
relation to the operation of the Charter, the judgments do not provide a clear approach for 
Victorian courts to apply when interpreting legislation in accordance with the Charter. However, it 
appears from the various judgments that the following principles relevant to the interpretation of 
legislation in accordance with the Charter have the support of a majority of the Court: 

 Decisions from comparative jurisdictions (the United Kingdom, Canada, South Africa, 
Hong Kong and, to a lesser extent, New Zealand) are of limited relevance when 
interpreting the mechanical provisions of the Charter and the relationships between 
those provisions (supported by French CJ, Gummow, Hayne, Crennan and Kiefel JJ). 

 Section 7(2) of the Charter forms part of the definition of the rights set out in Part 2 of 
the Charter. That is, all Charter rights are subject to section 7(2) (supported by 
Gummow, Hayne, Heydon and Bell JJ). 

 The word ‘compatibly’ has a consistent meaning across sections 28, 32 and 38 of the 
Charter (supported by Heydon and Bell JJ and, by implication from their reasoning more 
generally, Gummow and Hayne JJ). 

 Section 32(1) of the Charter requires that statutory provisions be interpreted in a way 
which is compatible with human rights as identified and described in Part 2 of the 
Charter, including, where it has been engaged, section 7(2) (supported by Gummow, 
Hayne, Heydon and Bell JJ). 

 Section 32(1) of the Charter does not require courts to depart from established 
understandings of the limits of statutory interpretation (supported by French CJ, 
Gummow, Hayne, Crennan, Kiefel and Bell JJ). 

With the exception of Heydon J, all members of the Court held that sections 7(1) and 32(1) of the 
Charter are constitutionally valid. In doing so, the Court rejected any Ghaidan-based 
interpretation of the scope of section 32(1) and upheld the Court of Appeal's decision that 
interpretation under section 32(1) reflects “what courts have traditionally done”. 

Relying on the text and structure of the Charter, a majority of the Court held that interpretation of 
legislation in accordance with section 32(1) must operate with reference to rights as limited in 
accordance with section 7(2). Some members of the Court noted that this mirrors the approach 
adopted under sections 5 and 6 of the Bill of Rights Act 1990 (NZ). 

Bell J was the only member of the Court to expressly consider the steps that should be followed 
when interpreting legislation in accordance with the Charter. Under Bell J's approach, the first 
step is to identify the “literal or grammatical meaning” of the relevant provision without the aid of 
section 32(1). However, it is not clear whether the other members of the Court consider this step 
to be necessary. Gummow, Hayne and Heydon JJ's judgments arguably envisage that statutory 
provisions will be interpreted with the aid of section 32(1) — albeit applied by reference to rights 
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as limited in accordance with section 7(2) — without first identifying a separate “literal or 
grammatical meaning”.  

Bell J was also the only member of the Court expressly to consider the role of evidence in relation 
to section 7(2). According to her Honour, “[c]onsideration of the purpose of the limitation, its 
nature and extent, and the question of less restrictive means reasonably available to achieve the 
purpose are matters that commonly will be evident from the legislation.” Given that a majority of 
the High Court disagreed with the Court of Appeal's understanding of section 7(2), it is not clear if 
the Court of Appeal's reasoning on the role of evidence in relation to section 7(2) remains 
authoritative. 

Practical consequences for declarations of inconsistent interpretation 

There was also substantial disagreement between the members of the Court in Momcilovic about 
the circumstances in which declarations of inconsistent interpretation under section 36 of the 
Charter could be made or reviewed. Gummow, Hayne and Heydon JJ each held that sections 33, 
36 and 37 of the Charter were constitutionally invalid, on the basis that section 36 impermissibly 
impairs the institutional integrity of the Supreme Court of Victoria, and that the three sections are 
not severable from each other. 

The majority of French CJ, Crennan, Kiefel and Bell JJ upheld the validity of section 36. It 
appears from the judgments that the following principles relevant to declarations of inconsistent 
interpretation have the support of a majority of the Court: 

 The making of a declaration under section 36 involves the exercise of non-judicial power 
(supported by French CJ, Gummow, Hayne, Heydon and Bell JJ). 

 The making of a declaration under section 36 does not impermissibly impair the 
institutional integrity of the Supreme Court of Victoria (supported by French CJ, 
Crennan, Kiefel and Bell JJ). 

 The “consistency” analysis conducted by the Supreme Court of Victoria under section 36 
is separate from the “compatibility” analysis conducted under section 7(2) (and, by 
extension, section 32(1)). Section 7(2) is not relevant when determining whether a 
statutory provision can be interpreted “consistently” with a human right (although it may 
inform the circumstances in which the Supreme Court exercises its discretion to make a 
declaration) (supported by French CJ, Crennan, Kiefel and Bell JJ). 

 The Supreme Court of Victoria should exercise its discretion to make a declaration 
under section 36 with caution. It should not make a declaration where: a) the 
inconsistency is reasonably justifiable under section 7(2) (supported by French CJ and 
Bell J); or b) making the declaration would risk impairing the institutional integrity of the 
Court (for example, in a criminal matter where the Court would effectively be required to 
declare that a person's Charter rights had been violated, but at the same time uphold a 
conviction) (supported by Crennan and Kiefel JJ). 

It is not clear whether the French/Crennan/Kiefel/Bell majority's approach to the interaction 
between 7(2) and section 36 is entirely consistent with the Gummow/Hayne/Heydon/Bell 
majority's approach to the interaction between section 7(2) and section 32(1). If, as Gummow, 
Hayne and Heydon JJ held, section 7(2) informs the definition of the various Charter rights, then 
it is difficult to see how it can be separated from the Charter rights when applying the 
“consistency” analysis required by section 36. It is not clear whether this apparent inconsistency 
will have any practical effect on the application of the Charter. 
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Another inconsistency arises in relation to the question of the reviewability of declarations of 
inconsistent interpretation made under section 36. As a majority of the Court held either that the 
declaration made by the Court of Appeal was invalid, or was valid but should not have been 
made, the declaration was set aside. However, if we accept the conclusion of the 
French/Crennan/Kiefel/Bell majority that section 36 is valid, and we accept the conclusion of the 
French/Gummow/Hayne/Heydon/Bell majority that section 36 involves the exercise of non-judicial 
power, then it follows that declarations made under section 36 should not be reviewable by the 
High Court, as they are not judgments, decrees, orders or sentences of the Supreme Court of 
Victoria falling within the High Court's appellate jurisdiction under section 73 of the Constitution. 

Section 109 inconsistency 

With the exception of Hayne J, all members of the Court rejected the argument that sections 5 
and 71AC of the Drugs Act are inconsistent with sections 13.1, 13.2 and 302.4 of the 
Commonwealth Criminal Code and therefore inoperative under section 109 of the Constitution. 

The decision can be found online at: http://www.austlii.edu.au/au/cases/cth/HCA/2011/34.html.   

Mark Hosking is a lawyer with Allens Arthur Robinson. Allens acted for the Human Rights Law 
Centre which appeared as amicus curiae in both the Court of Appeal and the High Court. 

VCAT did not have human rights jurisdiction in public housing matter: 
Court of Appeal strikes ‘collateral’ blow to the Victorian Charter 

Director of Housing v Sudi [2011] VSCA 266 (6 September 2011) 

Summary 

The Victorian Court of Appeal has decided that VCAT, in an application for a possession order 
under the Residential Tenancies Act 1997, did not have power to consider whether, by making 
the application for the possession order, the Director of Housing had complied with s 38(1) of the 
Charter. Section 38(1) states it is unlawful for a public authority to act in a way that is 
incompatible with, or fail to give proper consideration to, a relevant human right. 

Facts 

Mr Sudi was born in Somalia in 1982 and came to Australia in 1995 as a refugee, with his mother 
and several siblings. Mr Sudi's mother applied for public housing and subsequently entered into a 
tenancy agreement with the Director of Housing in February 1998. Mr Sudi lived with his mother 
in that house until about 2005 when he married.   

In May 2007, Mr Sudi's mother became unwell so he returned to the premises for a short time to 
look after her. She subsequently died and in about June 2008 Mr Sudi and his son moved back 
into the premises on a permanent basis. The Director of Housing made an application to the 
Victorian Civil and Administrative Tribunal under s 344(1) of the Residential Tenancies Act 1997 
for a possession order.   

Mr Sudi argued the Director’s application was unlawful on the grounds that the decision to apply 
to VCAT to have him evicted amounted to a serious interference with his (and his son's) rights to 
privacy, family and the home protected under s 13(a) of the Charter of Human Rights and 
Responsibilities Act 2006. Mr Sudi further argued that, by consequence of this unlawfulness, the 
Director was not entitled to seek to evict him. 

It was common ground that the Director of Housing is a public authority under s 4 of the Charter 
and, as such, is required by s 38(1) to act compatibly with human rights and give proper 
consideration to human rights in making decisions. However, the Director submitted that VCAT 

http://www.austlii.edu.au/au/cases/cth/HCA/2011/34.html
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had no jurisdiction to consider the lawfulness of his decision under the Charter as it was a matter 
reserved for the Supreme Court.   

Justice Bell, sitting as the President of VCAT, dismissed the Director's application and, in doing 
so, held: 

 VCAT had jurisdiction to consider the Charter issues in the case; 

 the decision and conduct of the Director in seeking to evict Mr Sudi and his son without 
providing any justification under s 7(2) of the Charter was an unjustifiable breach of the 
right to family and the home under s 13(a) and thus unlawful pursuant to s 38(1); and 

 accordingly, the application by the Director for a possession order was invalid.  

This decision was appealed by the Director and a threshold question arose: does VCAT have 
power (in a proceeding such as this) to review the lawfulness of the Director's decision to make 
the application for the possession order? 

Decision 

In three separate judgments, Warren CJ, Maxwell P and Weinberg JA of the Court of Appeal held 
VCAT did not have the power to review the lawfulness of the Director's decision to make an 
application for the possession order. It concluded that a proper construction of the RTA and the 
VCAT Act meant that not only did VCAT not possess the requisite judicial review jurisdiction to 
undertake such a review, it also did not have the power to undertake collateral review of the 
Director's administrative decision. Further, it held that in the event the construction of the RTA 
and the VCAT Act limited any rights protected by the Charter, no declaration of inconsistency was 
warranted. Therefore, once the Director's decision to make an application for the possession 
order was assumed to be valid, the Director's entitlement to possession could no longer depend 
on whether the Director had complied with the Charter in making the decision.   

The reasons for its decision are as follows. 

VCAT does not possess a judicial review jurisdiction 

As the orders of Bell J had the effect of quashing the Director's application by declaring it invalid 
as a matter of law, the substantive consequence of the orders made by Bell J was in the nature of 
certiorari (in other words, judicial review of an administrative decision). Traditionally, prerogative 
remedies such as this have been exercised only by the Supreme Court.   

The proceedings were brought to VCAT under its original jurisdiction which is derived entirely 
from statute. Technically under the State's constitutional regime it might be possible for 
Parliament to grant jurisdiction to administrative tribunals to exercise prerogative remedies. 
However, in this instance, there was no express provision or clear implication conferring on VCAT 
the power to carry out judicial review of administrative decisions. Accordingly, VCAT's original 
jurisdiction did not encompass a judicial review jurisdiction. 

VCAT does not have the power to undertake collateral review 

VCAT's lack of judicial review jurisdiction was not necessarily fatal to its ability to undertake an 
inquiry into the validity of the Director's decision to make an application for a possession order. In 
this case, the legal validity of the Director's decision was not an issue. The question of validity 
only arose incidentally – that is, "collaterally" – as part of Mr Sudi's defence to the Director's 
application for possession. 

There are cases in which an inferior court with no judicial review jurisdiction may entertain a 
collateral challenge – or in other words, jurisdictional challenge – to the validity of an 
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administrative decision. However, the scope of permissible collateral challenges remains a matter 
of some controversy. 

In this case, the Court held that collateral challenges would be "wholly inconsistent" with the 
purpose of the RTA and the VCAT Act even if the RTA and the VCAT Act were interpreted in a 
manner that was compatible with human rights (as required by s 32 of Charter). Were such a 
power to exist, the power of collateral review would have to encompass the full range of 
conventional judicial review grounds and it would be open to a respondent to raise a number of 
grounds said to impugn the lawfulness of the Director's decision to apply to VCAT. According to 
the Court, this would be complex, technical and time-consuming and inconsistent with the RTA 
and the VCAT Act's function in providing inexpensive and quick resolution of disputes.   

Further, the Court held that s 39(1) cannot be read to mean the Charter expressly or impliedly 
confers a collateral review power on VCAT. The Court held that, under s 39(1) of the Charter, the 
right to argue that administrative action is unlawful because of non-compliance with the Charter 
can only be asserted when there would be a right to seek review of that action independently of 
the Charter. Neither the VCAT Act nor the RTA provides any such remedy independently of the 
Charter. According to Weinberg JA, the "legislative intent disclosed by s 39 is that Charter 
unlawfulness can be relied upon as a ground in – and only in – a proceeding the object of which 
is to seek 'relief or remedy in respect of an act or decision of a public authority on the ground that 
… [it] was unlawful' ". As a result, any argument an act or decision was unlawful can only be 
heard as a direct challenge before VCAT.  

Declaration of inconsistency 

Warren CJ and Weinberg JA held that in the event the construction of the RTA and the VCAT Act 
limited the right under s 13(a) of the Charter, no declaration of inconsistency was warranted as it 
was demonstrably justified by the policy benefits of maintaining VCAT's role as a forum for quick, 
efficient and inexpensive resolution of issues arising under the RTA that properly fall within 
VCAT's jurisdiction.  

Maxwell P looked at this slightly differently and stated that in the event the Director's conduct in 
seeking possession of the premises is an unjustified interference with that right, no declaration of 
inconsistency was warranted as the unavailability of collateral review did not affect the 
substantive right. Instead, it was simply a procedural matter about the proper forum in which to 
litigate questions of unlawfulness under the Charter. 

Application to the Victorian Charter 

Whilst acknowledging that tribunals deal routinely with questions of law, the Court of Appeal 
basically stated VCAT can not deal with Charter issues in the same expert way as the Supreme 
Court and distinguished authorities to the contrary in other jurisdictions on the basis that there is 
no requirement in the Charter for a tribunal to satisfy itself that the procedure has been followed.   

This decision has disappointing implications, particularly when the Court of Appeal has 
highlighted the importance of providing inexpensive and quick resolution of disputes and 
recognised the Supreme Court is effectively inaccessible to many of the individuals the Charter 
seeks to protect.   

Weinberg JA did not consider the resulting situation would be "catastrophic" as "the legal 
profession has shown a ready willingness to provide assistance, often through legal or pro bono 
in proceedings which give rise to legitimate Charter issues". That may be the case. However, 
legal aid and pro bono assistance is not limitless and, when human rights belong to all people 
without discrimination, access to justice considerations should be at the fore. 
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The decision can be found online at: http://www.austlii.edu.au/cgi-
bin/sinodisp/au/cases/vic/VSCA/2011/266.html.   

Susanna Kirpichnikov is a lawyer with Lander & Rogers and a former secondee with the 
Human Rights Law Centre 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

There’s no place like home: The case of Mr Nystrom 

On 18 August 2011 the United Nation’s Human Rights Committee published its View adopted in 
the Communication (Communication No. 1557/2007) submitted by Stefan Lars Nystrom. 

In this landmark decision the Committee found that Australia had violated article 12(4) (the right 
to enter his own country), and articles 17 and 23(1) (protection from arbitrary interference with his 
family life) of the International Covenant on Civil and Political Rights. 

The watershed decision is a significant one – not only for Mr Nystrom who, the Committee held, 
should be allowed to return to his home country, Australia – but also more generally for the 
development of the Committee’s jurisprudence on non-citizens and the protection of families. 
Perhaps most significantly, this is the first time the Committee has found that the right of a person 
to freely enter his or her ‘own country’ applies to non-citizens. 

Background 

Mr Nystrom was born in Sweden, while his mother was visiting family members (his mother was a 
permanent resident of Australia). When he was 25 days old he travelled to Australia, where he 
had lived since he was 27 days old, holding a Transitional (Permanent) Visa.  

Mr Nystrom lived all his life in Australia with his mother and sister, and thought that he was an 
Australian citizen. He had no close ties to Sweden; he had not learnt the language, and had no 
direct contact with his aunts, uncles and cousins there.  

Mr Nystrom had a substantial criminal record, and was convicted of a number of serious 
offences, including aggravated rape when he was 16-years old. He was prosecuted for each of 
these offences under the Australian criminal justice system.  

On 12 August 2004 the (then) Minister for Immigration and Citizenship cancelled Mr Nystrom’s 
Transitional (Permanent) Visa on the basis that he no longer satisfied the character test specified 
in section 501(6) of the Migration Act 1958 (Cth). Mr Nystrom’s application for judicial review of 
the decision to cancel his visa was allowed by the Full Federal Court, which ruled that “it is one 
thing to say that the responsibility to determine who should be allowed to enter or to remain in 
Australia in the interests of the Australian community ultimately lies with the discretion of the 
responsible minister. That has little to do with the permanent banishment of an absorbed member 
of the Australian community with no relevant ties elsewhere”. 

The decision of the Full Federal Court was subsequently overturned by the High Court of 
Australia. With no further avenues for domestic redress Mr Nystrom submitted a Communication 
to Committee, with the assistance of the Human Rights Law Centre.  

An application for interim measures to prevent his expulsion to Sweden was rejected by the 
Committee in late December 2006, and Mr. Nystrom was deported – in quite extraordinary 
circumstances (see [2.7] – [2.8]) – on 29 December 2006. 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/2011/266.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSCA/2011/266.html
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Mr Nystrom submitted that Australia had violated its international legal obligations under the 
Covenant by canceling his visa and deporting him to Sweden. Specifically, Mr Nystrom alleged 
that Australia had violated articles 9(1), 12(4), 14(7), 17, 23(1) and 26 of the Covenant, as well as 
article 2(1) read in conjunction with article 14(7), 17 and 23(1). Further, Mr Nystrom submitted 
that Australia had violated his mother and sister’s rights under articles 17 and 23(1) of the 
Covenant.  

As noted above, the Committee held that there had been a violation of articles 12(4), 17 and 
23(1) in respect of Mr Nystrom. The Committee considered that the claim under article 14(7) was 
inadmissible (for failure to substantiate); that the claim under article 9(1) failed on its merits; and 
that it was unnecessary to consider the claims under article 26 or article 2(1). The Committee 
also considered that the claims of the mother and sister failed on their merits.  

Article 12(4) 

The Committee’s decision on article 12(4) – which protects the right to enter one’s own country – 
is a particularly important one; unequivocally establishing that an individual may be able to claim 
protection against arbitrary deportation by a state party even though he or she is not a citizen of 
that state.  

The Committee considered that the threshold question was whether Australia was, indeed, Mr. 
Nystrom’s “own country”. It held that “there are factors other than nationality which may establish 
close and enduring connections between a person and a country, connections which may be 
stronger than those of nationality” (at [7.4]). The Committee considered that Australia was Mr 
Nystrom’s “own country”, “in the light of the strong ties connecting him to Australia, the presence 
of his family in Australia, the language he speaks, the duration of his stay in the country and the 
lack of any other ties than nationality with Sweden”. 

The Committee went on to consider the alleged arbitrariness of the author’s deportation. The 
Committee noted that “there are few, if any, circumstances in which deprivation of the right to 
enter one’s own country could be reasonable”. 

The Committee’s liberal (and entirely appropriate) interpretation of “own country”, together with its 
suggestion that there are likely to be no circumstances in which expulsion from such country can 
be anything other than arbitrary, will no doubt resonate far beyond the case of Mr Nystrom. 

Articles 17 and 23(1) 

The Committee (again, entirely appropriately) considered that the decision of the Australian 
government to deport an individual who had lived all of his life in Australia, leaving behind his 
mother, sister and nephews, amounted to an “interference” with the family. 

Although the deportation was lawful under the Migration Act 1958, the Committee considered that 
it was nonetheless arbitrary, and therefore amounted to a violation of articles 17 and 23(1). In 
undertaking the balancing exercise required to assess the arbitrariness of the decision, the 
Committee acknowledged the significance of Mr Nystrom’s criminal record, and the Australian 
government’s stated desire to protect its other residents. However, on balance, the Committee 
considered that “the Minister’s decision to deport [Mr Nystrom] had irreparable 
consequences…which [were] disproportionate to the legitimate aim of preventing commission of 
further crimes, especially given the important lapse of time [9 years] between the commission of 
offences considered by the Minister and the deportation”. 

Conclusions 

The Committee held that, as a party to the Optional Protocol to the Covenant, Australia was 
bound to provide Mr Nystrom with an effective remedy. In the Committee’s view, this would 
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include “allowing the author to return and materially facilitating his return to Australia”. 
Significantly, the Committee also held that Australia “was under an obligation to avoid exposing 
others to similar risks of a violation in the future”.  

The Human Rights Law Centre should be congratulated for its brilliant advocacy in this case over 
the past five years. No doubt this advocacy will continue over the coming months. As the 
Committee’s decision is not domestically binding, Mr Nystrom’s fate now lies in the hands of the 
Australian government. In light of the government’s recent attitude towards its international 
obligations (in the refugee context), it seems likely that Mr Nystrom’s battle is not yet over, and it 
may be some time before he is permitted to return to his own country, and be reunited with his 
family. 

Jason Pobjoy is a pHD candidate at Cambridge University. 

Rioters’ rights: Police obligations under the European Convention of 
Human Rights during protests and demonstrations 

Castle & Ors v Commissioner of Police for the Metropolis [2011] EWHC 2317 (Admin) (8 
September 2011)  

Summary 

The High Court of England and Wales has dismissed claims made on behalf of three school 
children that their containment at last year’s demonstrations in central London was in breach of 
their rights under the European Convention on Human Rights (‘EHCR’). The High Court held that 
the police action taken on the day, “having regard to the need to safeguard children and to 
promote their welfare, was necessary, proportionate and lawful”.   

Facts 

In the days preceding the demonstrations, the Defendant was notified of a public procession and 
received applications in relation to several demonstrations. At this planning stage, the Defendant 
enquired with school liaison officers as well as demonstration organisers about whether school 
children would be involved. They determined that there would not be a significant number.  

On 24 November 2010, the claimants, then aged 16 and under, arrived at Trafalgar Square at 
around midday to take part in the demonstrations. At an early morning briefing to his team, the 
Defendant’s senior tactical commander instructed that if containment became necessary, 
“vulnerable people” were to be taken, or let, out.  

Containment of the demonstrators was authorised shortly after midday due to perceived concerns 
about the commission of crimes and other breaches of the peace. Several reports of fighting and 
“unruly” behaviour had already been recorded. Containment was completed at around 1pm and 
shortly after a commander instructed for “vulnerable persons” to be identified as soon as 
possible.  After this initial instruction, several other attempts were made to identify and remove 
“vulnerable persons”. 

By around 4pm, toilet and water facilities were set up within the containment area. Although these 
were insufficient given the size of the containment, it was too late to order a further supply. During 
the course of the afternoon and evening, various incidents were recorded including the throwing 
of missiles, a police carrier being vandalised, robberies, the setting alight of a bus shelter and 
flares being lit.  

At around 5:30pm a group of 50 young children, some school children, were released and a 
police helicopter that had been instructed to scan the crowd for vulnerable children reported that 
no obvious small children could be seen.  
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Small groups of children continued to be released and the claimants were released by 8.30pm.  

Relying on the statutory duty of police to make arrangements for the welfare of children under the 
Children Act 2004, the claimants contended that there was a breach of their right to liberty under 
article 5 of the EHCR.   

Decision 

The Court received log book evidence from several police members as to the events taking place 
both inside and outside the containment and were satisfied that “the decision not to allow a 
general exodus from Whitehall was entirely justified” and further that the “continued anticipation 
of an imminent breach of the peace is supported by the evidence”. 

The Court held that the Defendant discharged his rights under the Children Act 2004 due to the 
existence and implementation of a policy that provided for “vulnerable persons” to be identified 
and released as quickly as possible. Relevantly, the Court accepted evidence from the Defendant 
that the relevant officers understood “vulnerable persons” to apply to children.  

The Court also rejected the claimants’ argument that the delay caused by weapons searches 
rendered the containment unlawful in duration. In doing so, it relied on evidence that significant 
numbers of protesters were armed and found that the instruction to search those leaving for arms 
was not “unnecessary, unreasonable or disproportionate”. Accordingly it was held that the 
containment was not prolonged for any unlawful purposes.  

The Court cautioned in particular against placing too much emphasis on “the wisdom of 
hindsight”. It also stated that its conclusions were influenced by the “contents of 
contemporaneous records of police action and explanations for decision making”.  

Having rejected the common law unlawful detention claims, the Court held that the claim under 
article 5 of the EHCR must also fail. In relation to other EHCR claims made by the claimants, the 
Court held it was “unnecessary for us to address those arguments since, as we find, any 
interference which did take place was for a legitimate reason, in accordance with the law, and 
proportionate to the legitimate aim of preventing an imminent breach of the peace”. 

Relevance to the Victorian Charter 

Although this decision does not have direct application to the Victorian Charter, it may be 
regarded by local courts as instructive when interpreting section 21, being the right to liberty and 
security of person. The High Court took into account the challenges that the police officers faced 
on the day of the demonstrations and placed great reliance on the records that were kept.  

The decision highlights that individual rights may need to be balanced against the rights and 
safety of the broader community in the context of demonstrations. It also emphasised the 
importance of public authorities keeping contemporaneous records of their decision-making 
process in similar situations. 

The decision can be found online at: http://www.bailii.org/ew/cases/EWHC/Admin/2011/2317.html 

Jenny Jiang is a Law Graduate with the Mallesons Stephen Jaques Human Rights Law Group 

 

 

 

 

http://www.bailii.org/ew/cases/EWHC/Admin/2011/2317.html
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European Court of Human Rights rules on the right to freedom of 
expression in the context of employment 

Palomo Sanchez v Spain [2011] ECHR 1319 (12 September 2011) 

Summary 

In this case, the Grand Chamber of the European Court of Human Rights considered whether the 
dismissal of employees for publishing offensive material in a trade union newsletter contravened 
the rights to freedom of expression and freedom of association under articles 10 and 11 of the 
European Convention of Human Rights. The majority of the Grand Chamber concluded that the 
dismissals were reasonable and that no contravention of articles 10 and 11 had occurred. 

Facts 

The applicants were delivery workers employed in Spain by an industrial bakery company. In a 
series of proceedings in employment tribunals, the applicants had been successful in establishing 
their special salaried-worker status, entitling them to be covered by a social security regime. The 
applicants were later dismissed from the employment of the company following the publication of 
a trade union newsletter that commented on these proceedings. 

This newsletter featured, on its cover, a cartoon that depicted the company’s human resources 
manager “sitting behind a desk under which a person on all fours could be seen from behind”, 
implying that the manager was “receiving sexual gratification in return for favours granted to 
certain workers”. Standing to one side of the manager, and apparently “waiting to take their turn 
to satisfy the manager”, were two representatives of a committee of the company’s non-salaried 
delivery workers, both of whom had testified on behalf of the company in the recent employment 
tribunal proceedings. The newsletter also contained two articles accusing the representatives of 
“selling the workers in the court”, which were expressed in language that was characterised by 
the Grand Chamber as “crude and vulgar”. 

The Employment Tribunal rejected the applicants’ challenge to their dismissal, finding that the 
newsletter content was “offensive and exceeded the limits of freedom of expression and 
information, impugning the honour and dignity of the human resources manager and of [the two 
representatives] and damaging the image of the company”. Subsequent appeals to the High 
Court of Justice of Catalonia, the Supreme Court of Spain and the Constitutional Court of Spain 
were all unsuccessful, as was the proceeding before a Chamber of the European Court of Human 
Rights. 

Decision 

The question before the Grand Chamber was whether the Spanish courts had adequately 
secured the applicants’ rights to freedom of expression and freedom of association in dismissing 
their claims. By a majority of 12 votes to 5, the Grand Chamber found that there had not been a 
violation of these rights. 

The majority judgment dealt only briefly with the right of association under article 11 of the 
Convention, as they found that the applicants had not been dismissed for being members of a 
trade union, but rather for the publication of the newsletter. The majority did, however, state that, 
given the context of the newsletter’s publication, the right to freedom of expression under article 
10 of the Convention was to be interpreted in light of the right to freedom of association. 

In their consideration of article 10, the majority noted that the right of freedom expression could 
extend not only to the substantive ideas expressed in the material but also to the form of 
expression, even where that expression offends, shocks or disturbs. Nonetheless, the majority 
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held that the right to freedom of expression is not unlimited and that it is legitimate for it to be 
restricted in order to protect the reputation of others.   

Addressing the facts before them, the majority concluded that the accusations contained in the 
newsletter were expressed in vexatious and injurious terms. In fact, the majority noted that the 
contents of the cartoon “were intended more as an attack on colleagues for testifying before the 
courts than as a means of promoting trade union action vis-a-vis the employer.” Ultimately, the 
majority concluded that the Spanish courts’ findings that “the applicants had overstepped the 
limits of admissible criticism in labour relations” were not unfounded or unreasonable. 

In the course of their judgment, the majority made a number of observations about the limitations 
imposed on the right to freedom of expression by the employment relationship: first, the necessity 
of mutual trust in an employment relationship might restrict the scope of what falls within the 
bounds of legitimate freedom of expression; secondly, the “disruptive effects” of attacking 
individuals with offensive language in a professional environment justifies severe sanctions; and 
finally, the ambit of acceptable criticism of private individuals is narrower than that of politicians or 
public servants. 

The dissenting judges criticised the majority’s decision on a number of grounds, including that: 
the majority had failed to properly take into account the context of the industrial dispute in which 
the newsletter was published; the cartoon, “whilst being vulgar and tasteless in nature”, was 
satirical; the contents of the newsletter criticised the manager’s and representatives’ professional 
conduct and not their private lives; and the dismissal of the employees was a disproportionate 
response in light of the current employment crisis affecting Spain. 

Relevance to the Victorian Charter 

Section 15(1) of the Charter of Human Rights and Responsibilities Act 2006 (Vic) recognises a 
right to freedom of expression similar to that recognised by the Convention. Like article 10 of the 
Convention, section 15(3)(a) explicitly notes that this right may be restricted in a manner 
reasonably necessary ‘to respect the rights and reputation of other persons’. Section 7(2) also 
allows the rights recognised under the Charter to be subject to “reasonable limits”. These 
reasonable limits could include limitations arising as a result of the fiduciary relationship between 
employees and employers. 

Although it is unclear where Australian courts will strike the balance between freedom of 
expression and the obligations owed by employees to their employers, this case indicates that 
any protection afforded by the Charter in relation to freedom of expression may not extend to 
situations where the expression is offensive, gratuitous or in any other way inconsistent with 
employees’ obligations to their employer. 

The decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2011/1319.html. 

Luke Pallaras is a Law Graduate with the Mallesons Stephen Jaques Human Rights Law Group 

 

HRLC POLICY WORK AND CASE WORK 

UN finds Australia violated international law in landmark case on rights of 
non-citizens and protection of families 

In a landmark decision brought by the HRLC, the United Nations Human Rights Committee has 
held that Australia violated the human rights of a permanent resident, and breached its 
international legal obligations, by cancelling his visa and deporting him to Sweden. 

http://www.bailii.org/eu/cases/ECHR/2011/1319.html
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Stefan Nystrom was deported from Australia on 29 December 2006 after the government 
cancelled his visa on the grounds of his criminal record. Mr Nystrom was born in Sweden but 
arrived in Australia aged 27 days. Until his deportation at the age of 32, he had never left the 
country. 

In a 25 page judgment, the Committee held that the deportation of Mr Nystrom (“an absorbed 
member of the Australian community” whose mother, sister and nuclear family all live in Australia) 
to Sweden (a country where he does not speak the language and “to which he has no ties apart 
from nationality” in the formal sense) breached the International Covenant on Civil and Political 
Rights. 

By a majority of 13 to 2, the Committee found that Mr Nystrom’s deportation was arbitrary and 
had “irreparable consequences”. Before his deportation, Mr Nystrom was in a “in a process of 
rehabilitation”. According to Rachel Ball of the Human Rights Law Centre, who brought the 
complaint on behalf of Mr Nystrom, “Stefan’s mental health has deteriorated significantly since his 
deportation, requiring admission to a psychiatric facility.” 

The Committee also found that Mr Nystrom’s deportation “led to a complete disruption of his 
family ties” in breach of Australia’s obligation to protect families. According to Ms Ball, “Stefan’s 
mother, Britt, and his sister, Annette, love and miss him greatly. They’re gravely concerned for his 
welfare.” In its reasons the Committee said that their indefinite separation from Mr Nystrom “has 
caused great emotional distress”. 

By a majority of 10 to 5, the Committee also held that Australia arbitrarily deprived Mr Nystrom of 
“his right to enter his own country”. This is the first time that an international court or tribunal has 
found that the right of a person to freely enter his or her “own country” applies not just to citizens 
but to non-nationals with “special ties” to that country. According to leading international jurist 
Elizabeth Evatt AC, a former Australian judge and herself an ex-member of the Human Rights 
Committee, “This decision is highly significant. It establishes that in certain circumstances a 
person may be able to claim protection against arbitrary deportation by a state even though not a 
citizen of that state.” Justice Evatt said that “Under the ruling, the right to protection may arise as 
a result of long-standing and strong personal and family ties to that country, together with the 
absence of such ties elsewhere.” 

Leading barrister Brian Walters SC, who acted pro bono in the case with the Human Rights Law 
Centre, said that there were a number of factors that made Mr Nystrom’s deportation particularly 
arbitrary. “Stefan was made a ward of the state aged 13. As his guardian, the state failed to notify 
him that he was not an Australian citizen or to obtain citizenship for him.” Mr Walters also said 
that “the Committee was critical of the inexplicable delay of seven years between when Mr 
Nystrom was last convicted of a serious offence and when the Minister decided to cancel his 
visa.” 

In its judgment, the Committee said that Australia now has a legal obligation to allow and support 
Mr Nystrom to return home. According to Ms Ball, “The Human Rights Committee is an eminent 
body of independent international human rights experts.” She said that “Australia claims to be 
committed to human rights and the rule of law and has submitted to the jurisdiction of the 
Committee. As such, the government has both an international legal obligation, and a domestic 
policy duty, to give effect to the Committee’s judgment and bring Stefan home.” Justice Evatt 
similarly said that “As a country which takes its international human rights obligations seriously, 
Australian should respect and implement this decision.” She noted that “Australia is obliged to 
respond to the decision within six months.” 
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The expert body also recommended that the government review the operation of the Migration 
Act to ensure that Australia does not expose other persons to similar human rights violations. 
According to Mr Walters SC, “Australia has both a legal and moral duty not to deport people in 
these circumstances.” Mr Walters said that Australia’s practice of doing so could damage 
international relations, noting that “Sweden had requested that Australia not deport Mr Nystrom 
‘on humanitarian grounds’.”  

(Further information about the decision can be found in a case note above.) 

Police use of force: Reform needed to ‘uphold the right’ 

Reform of the regulation, training and monitoring of police use of force is necessary to enhance 
community safety and ensure Victoria Police comply with human rights. 

Victoria Police use force, on average, every 2.5 hours. Almost three quarters of these incidents 
involve the use of capsicum spray. There have been at least 12 people shot dead by Victoria 
Police in the last decade, while numerous others have died in police custody. 

A new report by the Human Rights Law Centre has found that human rights-compliant regulation, 
training and monitoring of Victoria Police would reduce the incidence of use of force, provide 
better guidance and support to police in enforcing the law and protecting the community, and 
increase public confidence in policing. 

The report, Upholding Our Rights, is based on an extensive survey of international best practice 
in human rights-compliant policing, together with consultations with people with mental illness, 
Indigenous peoples, and young people of African descent. Input was also obtained from Acting 
Chief Commissioner of Police, Ken Lay. 

“Current systems for regulating, monitoring and investigating police use of force are inadequate,” 
said Anna Brown of the Human Rights Law Centre. “In recent years, Victoria Police has made 
welcome improvements to training, including by promoting the importance of human rights and 
increasing the emphasis on communication and conflict de-escalation. However, nearly three 
years on from the fatal shooting of 15 year old Tyler Cassidy, it is clear that more needs to be 
done to reduce the frequency of incidents involving the use of force by police in Victoria.” 

According to Ms Brown, “The next step must be to reform the law and the Victoria Police Manual 
to make clear that force is only lawful as a last resort and when strictly necessary. It should be 
used with the utmost restraint and in a manner which minimises damage and injury.” 

In addition to containing constructive and practical recommendations as to police training and law 
reform, the report also recommends better monitoring and investigation of police use of force. 

“Our research and consultations indicate that excessive use of force is a significant issue for 
people with mental illness, homeless people, Aboriginal and Torres Strait Islander people and 
young people, particularly of African descent. It also identifies a real risk of ‘mission’ creep’. Force 
should only be used to safeguard life and property, not for behavioural or compliance purposes,” 
said Ms Brown. “An independent body, such as the Victorian Equal Opportunity and Human 
Rights Commission, should be mandated and resourced to monitor where and when police are 
using force, for what purpose, and against whom.” 

The report also reveals that Victoria’s systems for investigating police-related deaths are 
incompatible with international standards and Victoria’s Charter of Human Rights. “Currently, if 
someone dies from a police shooting or in police custody, the investigation is conducted by 
Victoria Police, giving rise to a serious conflict of interest,” said Ms Brown. “Human rights law and 
international best practice require that such investigations be conducted by a body that is fully 

http://c742005.r5.cf2.rackcdn.com/files/HRLC-Police-Use-of-Force-Final-Report-2-September-2011.pdf
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independent of police. An independent investigative body would not only reduce the risk of 
collusion or corruption, but increase public trust and confidence in police processes.” 

Ms Brown said that “If the Victorian Government is serious about transparency and 
accountability, we need to ensure that these principles are upheld when Victorian citizens are 
injured or killed by Victoria Police.” 

The Human Rights Law Centre hopes that the report will be a useful resource and guide to 
reform for Victoria Police, the government and civil society. “Human rights can provide a valuable 
framework for police regulation and action that emphasises human dignity while also enabling 
police to use force in a way that is lawful and enhances community safety. As Victoria Police has 
itself written, ‘human rights protection is synonymous with good policing in liberal democratic 
societies’.” In his input to the report, the Acting Police Commissioner wrote that Victoria Police is 
“committed to working closely with stakeholders to improve the processes and training relating to 
the effective use of tactical options as well as investigation processes.” 

The report was supported through a grant from the Legal Services Board of Victoria Grants 
Program. 

UN Human Rights Committee reviews Australia’s action on priority human 
rights issues 

Australia’s human rights record under the International Covenant on Civil and Political Rights was 
reviewed by the UN Human Rights Committee in March 2009. Following that review, the 
Committee asked Australia to report back to the Committee within 12 months on the action taken 
to address three priority human rights issues, being counter-terrorism laws and measures, 
violence against women, and the Northern Territory Intervention. Australia provided a follow up 
report in December 2010, which the Committee considered at its 102nd session in Geneva in 
August 2011. The HRLC also provided a “shadow follow up report”. 

At that session, the Committee noted Australia’s “cooperativeness” but requested further 
information in relation to: 

 Reform of counter-terrorism legislation, particularly in relation to the vague definition of 
“terrorist act” and provisions under which a person may be questioned without the 
presence of a lawyer and can be detained for up to eight days without charge. The 
Committee also reiterated its calls for Australia to review the powers of ASIO in light of 
human rights standards. 

 The steps taken to ensure that the restrictions, compulsory land acquisition powers and 
law enforcement powers provided for under the Northern Territory Emergency 
Response measures are not applied in a discriminatory or culturally inappropriate 
manner. 

 The results and successes of action plans that have been implemented to address 
sexual assault and domestic and family violence. 

The Committee’s follow up report on Concluding Observations can be found online at: 
http://www2.ohchr.org/english/bodies/hrc/hrcs102.htm.  

Protecting women and children from domestic violence 

The Human Rights Law Centre has made a submission on proposed Victorian ‘failure to protect 
laws’ that would require adults who have custody or care for a child to take action if they believe 
the child is being abused. 

http://www.hrlc.org.au/content/topics/civil-and-political-rights/iccpr-update-on-australia-to-human-rights-committee-7-july-2010/
http://www2.ohchr.org/english/bodies/hrc/hrcs102.htm
http://c742005.r5.cf2.rackcdn.com/files/HRLC_Submission_Failure_to_Protect_Laws.pdf
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The Centre is concerned about the impact of the proposed laws on women and children 
experiencing family violence and considers that they would constitute unjustifiable limitations on 
human rights contained in the Charter of Human Rights and Responsibilities Act 2006. Child 
abuse is a critical issue that must be addressed as a matter of urgency and priority. However, 
measures to address child abuse should be appropriately adapted to achieve this aim and should 
not punish women who are themselves victims of violence. 

Wrapping up the first stage of NGO engagement on the National Human 
Rights Action Plan 

The first stage of the Government’s consultation process on its National Human Rights Action 
Plan has just come to an end, with submissions now closed on the draft Baseline Study. The 
issues identified in the Baseline Study form the basis for future government action and it acts as a 
benchmark to measure progress over time. It is therefore important for the Baseline Study to be a 
comprehensive and accurate assessment of Australia’s human rights failings. For more 
information on the Baseline Study and the submissions made by NGOs please visit our NHRAP 
website.  

HRLC has also wrapped up the workshops we have been conducting on the Government’s 
NHRAP process. During the past months, members of the HRLC team have visited Canberra, 
Melbourne, Brisbane, Sydney, Darwin and Perth to raise awareness of the NHRAP process and 
to encourage NGOs to participate in the Government’s consultation. In addition to general 
workshops in each location we held a number of specific workshops targeting Aboriginal and 
Torres Strait Islander peoples’ organisations and specific workshops for NGOs working with 
people with disability. One workshop was conducted with women’s groups as part of the Equality 
Rights Alliance national conference in Canberra.  

The workshops generally started with some background to human rights and National Action 
Plans, before engaging participants in discussion of priority issues that should be included in the 
Baseline Study and critiques and comments on the Government’s consultation draft, when 
available. Participants also worked through the steps of developing an effective ‘action point’ and 
discussed ideas for action points for Australia’s NHRAP. 

The workshops have been attended by dedicated and committed participants boasting a wealth 
of knowledge and on the ground experience through their work with marginalised and 
disadvantaged groups in Australia. The input and contributions of the range of people who 
attended prompted useful discussion for further action and consultation. The HRLC would like to 
thank all of the participants for their contributions, and our local partner organisations and hosts in 
each location for their assistance in delivering the workshops.  

One of benefits of the workshops was that those unable to make formal submissions were able to 
input into the Government consultation process. The reports from the NGO workshops have been 
provided to the Attorney-General’s Department and will inform the development of the Baseline 
Study and NAP. 

The next stages in the Government consultation process  

The consultation around the draft Baseline Study was just the first stage of developing the NAP. 
The Commonwealth Government has announced new time frames for the next stages of the 
process.  

 December 2011 – launch of the final Human Rights Baseline Study, and release for 
public consultation the National Action Plan Exposure Draft. While the baseline study 
consultation sought views as to what could or should be in the NAP, the ED will be a 

http://www.humanrightsactionplan.org.au/nhrap/submissions
http://www.humanrightsactionplan.org.au/nhrap/events
http://www.humanrightsactionplan.org.au/_webapp_1554620/New_Timeframes_Announced_by_Government
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statement of the Government’s intent as to the commitments in the NAP. However, it will 
be important for the Government to consider any comments stakeholders have on the 
ED and any appropriate changes.  

 February 2012 – close of consultations on the NAP Exposure Draft.  

 March 2012 – launch of final National Action Plan. 

Over the next few months, NGOs are encouraged to continue to work towards improved human 
rights protections and better informed policy making through the National Action Plan process. 
Regular updates will be provided on the National Human Rights Action Plan website. Please 
email Anna Brown (anna.brown@hrlc.org.au) if you would like to be added to our NHRAP 
distribution list to receive updates via email.  

 

HRLC MEDIA COVERAGE 

The Centre has featured in the following media coverage since the last Bulletin: 

 Farrah Tomazin, ’Baillieu intervenes to keep rights charter’, The Age, 18 September 
2011  

 Jeff Waters, ‘People smugglers' case could go to High Court’, ABC News, 16 September 
2011 

 Farah Farouque, ‘Row over role of courts in human rights charter’, The Age, 15 
September 2011 

 Ryan Sheales, ‘Committee says charter should apply to new laws only’, ABC News, 15 
September 2011 

 Farah Farouque, ‘Handle with care’, The Age, 15 September 2011 

 Daniel Flitton, ’Sri Lankan navy thwarts refugees’, The Age, 15 September  2011 

 Edwina Scott, ‘Vic's human rights reputation at risk’, Sydney Morning Herald, 14 
September 2011 

 ’Give police more guidance on use of force: report’, ABC Radio News, 12 September 
2011 

 Farah Farouque, 'Advocacy group wants stricter rules for use of pepper spray', The Age, 
12 September 2011  

 Farah Farouque, 'High Court ruling could force change to state drug laws', The Age, 9 
September 2011  

 Chris Merritt, 'High Court rules for key Charter provision', The Australian, 9 September 
2011  

 Melissa Jenkins, 'Drug traffickers could fight convictions', Sydney Morning Herald, 8 
September 2011  

 Michael Gordon, 'Deport order ‘violated rights’', The Age, 7 September 2011  

 Murray Silby, 'Australia considers UN human rights rebuke', SBS World News Australia 
Radio, 7 September 2011  

 Simon Lauder, 'UN rules man’s deportation from Australia illegal', ABC News, 6 
September 2011  

http://www.humanrightsactionplan.org.au/nhrap/index.htm
mailto:anna.brown@hrlc.org.au
http://www.theage.com.au/victoria/baillieu-intervenes-to-keep-rights-charter-20110917-1kfaz.html
http://www.abc.net.au/news/2011-09-16/people-smugglers-court-challenge/2903440/?site=newcastle
http://www.theage.com.au/victoria/row-over-role-of-courts-in-human-rights-charter-20110914-1k9yu.html#ixzz1Z2U0qH2h
http://www.abc.net.au/news/2011-09-14/govt-urged-to-resist-call-to-water-down-charter-of-rights/2899070/?site=melbourne
http://www.theage.com.au/victoria/handle-with-care-20110914-1k9mb.html#ixzz1Z2ThYpK5
http://www.theage.com.au/national/sri-lankan-navy-thwarts-refugees-20110914-1k9nj.html
http://news.smh.com.au/breaking-news-national/vics-human-rights-reputation-at-risk-20110914-1k8qo.html
http://www.abc.net.au/news/2011-09-12/give-police-more-guidance-on-use-of-force3a-report/2881742/?site=centralvic
http://www.theage.com.au/victoria/advocacy-group-wants-stricter-rules-for-use-of-pepper-spray-20110911-1k493.html#ixzz1XmirVtzw
http://www.theage.com.au/victoria/high-court-ruling-could-force-change-to-state-drug-laws-20110908-1jzw2.html#ixzz1XmhkdzC0
http://www.theaustralian.com.au/national-affairs/state-politics/high-court-rules-for-key-charter-provision/story-e6frgczx-1226132722196
http://news.smh.com.au/breaking-news-national/drug-traffickers-could-fight-convictions-20110908-1jzmb.html
http://www.theage.com.au/national/deport-order-violated-rights-20110906-1jvzt.html
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/184184/Australia-considers-UN-human-rights-rebuke
http://www.abc.net.au/news/2011-09-06/un-rules-australian-deportation-illegal/2873738
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 Simon Lauder, 'Deportations attract UN judgment on Australia’s character', PM (ABC 
Radio), 6 September 2011  

 Lisa Martin, 'UN raps Australia over Swedish crim', WA Today, 6 September 2011  

 'UN rules man’s deportation from Australia illegal', Australia Network News, 6 
September 2011  

 

 SEMINARS & EVENTS 

Human rights, civil society and the rule of law: 
Seminar with Jeffrey L Bleich US Ambassador to Australia 

12.45 – 2.00pm, Friday 14 October 2011 

The Human Rights Law Centre is hosting a lunch seminar featuring a presentation from the US 
Ambassador, Jeffrey Bleich. Ambassador Bleich has served as Special Counsel to President 
Obama at the White House and was a senior litigation partner at a leading US law firm. 
Ambassador Bleich has a longstanding and outstanding commitment to human rights and 
international law, having served as Chair of the American Bar Association’s Amicus Curiae 
Committee and Corporate Social Responsibility Sub-Committee, as a Board member of Human 
Rights Watch and as a lawyer with the International Criminal Tribunal for the Former Yugoslavia. 
He has also taught human rights and international law at UC Berkeley School of Law. 

Venue: Blake Dawson, Level 26, 181 William Street, Melbourne 
RSVP by 7 October. $20 / $15 concession (includes lunch) 

To register, download and return this booking form/tax invoice. 

Change the World: Amnesty International Human Rights Conference 

6 to 8 October 2011 

Royal on The Park Hotel, Corner of Albert and Alice Streets, Brisbane 

Celebrate 50 years of Amnesty International at their Human Rights Conference in Brisbane this 
October. Salil Shetty, Amnesty International’s Secretary General will be delivering an address to 
the conference on the state of the world’s human rights. Come along and hear amazing personal 
stories, take part in robust discussions with top international speakers and learn about new ways 
to defend human rights. For more information check the conference website. 

Persons of Interest: An exhibition of ASIO film and photos 

In each episode of Persons of Interest, a TV series to be screened on SBS in the first half of 
2012, a notable Australian is given a copy of their previously secret ASIO files and asked to show 
the audience through it. During the course of his research for the program, filmmaker Haydn 
Keenan gained access to thousands of pages of ASIO files, surveillance photographs and even 
hundreds of unseen surveillance cine film. To overcome the problem of not being able to fit so 
material into the TV series, Keenan has embarked on two extraordinary side projects. In Sydney, 
a major museum exhibition at the Police & Justice Museum (running until April 2012) showcases 
films and photos and the actual files of authors Frank Hardy and Roger Milliss as well as an 
insight into others, including retired Justice Michael Kirby and Movie Show host David Stratton 
who also managed to become persons of interest. In Melbourne, Keenan has curated a 

http://www.abc.net.au/pm/content/2011/s3311422.htm
http://www.watoday.com.au/breaking-news-national/un-raps-australia-over-swedish-crim-20110906-1jvot.html
http://australianetworknews.com/stories/201109/3311469.htm?desktop
http://c742005.r5.cf2.rackcdn.com/files/HRLC_Event_JeffreyBleich_US.pdf
http://hrc.amnesty.org.au/
http://www.smartstreetfilms.com.au/
http://www.smartstreetfilms.com.au/
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photographic exhibition (running until October 25) at the Centre for Contemporary Photography 
as part of the Melbourne Festival. You can stay in touch with the series’ progress via the 
Facebook page:  personsofinteresttheasiofiles. 

VEOHRC Seminar: Momcilovic v The Queen – Where to from here?  

5.30pm–7pm, Wednesday 12 October 2011 

On 8 September 2011, the High Court of Australia handed down its decision in Vera Momcilovic v 
The Queen. Our panellists share their insights into the case and the High Court’s decision, and 
consider the impact of this decision on future Charter litigation. Speakers include Stephen 
Donaghue and Emrys Nekvapil, counsel for the Commission before the High Court, and Phil 
Lynch, Executive Director of the Human Rights Law Centre.  

For more information, visit humanrightscommission.vic.gov.au/legalseminars.  

Human Rights Symposium: Realising Economic, Social and Cultural 
Rights in the UK 

21 and 22 October 2011 

This conference is organised by Just Fair in partnership with the Equality and Human Rights 
Commission, the Law Society of England and Wales, and the Human Rights Centre (University of 
Essex) and will take place at the Law Society of England and Wales.  

Key speakers include:  

 Justice Albie Sachs (former Justice of the South African Constitutional Court),   

 Professor Francesca Klug OBE (Director, Human Rights Futures Project, LSE),  

 Lady Justice Arden (Lady Justice of the Court of Appeal of England and Wales),  

 Baroness Walmsley (Co-Chair Liberal Democrat Parliamentary Policy Committee on 
Education, Families and Young People and sponsor of 2009 Children's Rights Bill),  

 Professor Emeritus Richard Wilkinson (Director, Equality Trust and author 'The Spirit 
Level'). 

Further information and booking details can be found online here. 

Human rights and poverty – the state of the nation 

9:45am, Friday 21 October 2011 

Gerald Ward House, 43 Prospect St, Box Hill 

To mark Anti-Poverty Week, St Vincent de Paul Society is hosting a forum how a human rights 
approach can be taken to challenge poverty and inequality in Australia today. The keynote 
speaker is Executive Officer of the Australian Council of Social Services, Dr Cassandra Goldie, 
and the panel respondents will be Lucy Adams, a lawyer with the PILCH Homeless Persons’ 
Legal Clinic, and Michaela Guthridge, board member of Social Policy Connections. Click here for 
RSVP details. 

 

 

 

 

http://www.facebook.com/#!/personsofinteresttheasiofiles
http://www.humanrightscommission.vic.gov.au/legalseminars
http://services.lawsociety.org.uk/events/node/53678
http://www.vinnies.org.au/2011-antiinpoverty-week-vic
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Information Session:  Postgraduate Human Rights at Monash 

6pm, Tuesday 8 November 2011 

Are you considering studying a postgraduate degree in human rights next year? If so, Monash 
University is holding its next postgraduate information session at the Monash Law Chambers 
(555 Lonsdale Street Melbourne). 

Specialist human rights masters and graduate diploma courses are available for both law and 
non-law graduates and all teaching takes place in the CBD. Subjects on offer in 2012 include:  

 Overview of international human rights law  

 Indigenous rights and international law  

 International law and economic, social and cultural rights  

 Human rights advocacy:  Australian law and practice  

 International refugee law and human rights  

 Human rights in the global economy  

 International humanitarian law  

 International criminal law: procedural and practical aspects  

For details of the registration session click here. 

Federation of Ethnic Communities’ Councils of Australia 2011 Conference  

17- 18 November Adelaide, South Australia  

The 2011 FECCA Conference, Advancing Multiculturalism, will be held  in Adelaide and jointly 
hosted by the Federation of Ethnic Communities' Councils of Australia and the Multicultural 
Communities Council of SA. The FECCA Biennial Conference is Australia’s pre-eminent 
multicultural conference, drawing together leading decision makers, thinkers and practitioners to 
discuss and debate key issues that relate to Australia’s cultural and linguistic diversity. These are 
explored through a series of plenary addresses, panel discussions and presentations. This year, 
the Conference will explore the theme of Advancing Multiculturalism and promises to be a vibrant 
and exciting program.   

Human Rights and Comparative Disability Law  

1-2, 5-7 December 2011 

This subject is part of Latrobe University’s Public Interest Law program. In this subject students 
examine recent developments in international and comparative disability law. They begin with an 
overview of international human rights law and consider the developing relationship between 
disability discrimination law and international human rights. Using a comparative law approach 
students examine issues arising in a range of areas such as mental health; education; 
employment; housing and health. Further information can be found online here. 

 

 

 

http://www.law.monash.edu.au/future-students/information-sessions/postgraduate/info-sessions.html
http://www.plevin.com.au/fecca2011/index.html
http://www.latrobe.edu.au/lawman/currentstudents/assets/downloads/law/2011-LAW5HCD-subject-information-flyer.pdf
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 RESOURCES 

Book Review: Critical Perspectives on Human Rights and Disability Law 

The collection “examines the changing relationship between disability and the law, addressing the 
intersection of human rights principles, human rights law, domestic law and the experience of 
people with disabilities.” Containing essays authored by academics and professionals from 
across a number of jurisdictions and legal systems, the core human rights principles of dignity, 
equality and inclusion and participation are analysed within a framework of critical disability legal 
scholarship. The book aims to present a wide cross-section of opinion on how best to alleviate 
the discrimination often faced by those with disabilities when confronting legal frameworks, in 
addition to presenting ideas on how best to promote dignity, equality and inclusion in the law for 
those who are disabled. 

The book is broken up into four distinct sections. Part 1 considers the importance of human rights 
principles. The recurring theme throughout is the notion that those who are disabled should be 
seen as no different from those who are able bodied. Whether it be the principles of inclusion or 
dignity, the authors draw on a wide range of examples and experiences to paint a vivid image of 
the important of ensuring that people with disabilities are not seen as those who are in need of 
help, but rather that the best way of ensuring their rights are protected is by treating them as 
equal and ensuring their participation, be it socially, economically or politically is not hindered by 
virtue of their disability. 

Parts 2 and 3 consider the means to advance dignity and ensure equality for people with 
disability. Considering a wide range of topic areas including case law, international conventions 
and corporate studies, the authors put forward the notion that, to a large degree, the law is almost 
blind to the need to be flexible, or apply a different maxim, when concerned with those who are 
not able bodied. The essays fundamentally highlight the notion that, when viewing disability law 
(or even the law more generally) through a human rights prism, fundamentally different policy and 
legal decisions will be drawn when considering how best to provide services to people with 
disabilities. Ultimately, the core idea being driven into the reader is that for different, and more 
effective outcomes to be achieved, the starting point to consider dealing with people with 
disabilities must change i.e. it shouldn’t be about accommodation but rather about providing 
equality and a sense of dignity. 

Part 4 considers how best to promote the inclusion and participation of people with disabilities. 
Using a wide range of international conventions and reports, these essays nicely dovetail with the 
preceding sections and the authors invite the reader to draw the conclusion that the disabled 
community’s right to participate and be included in society should not be seen as a burden, but 
rather provides them with a means to live and enjoy fulfilling lifestyles.  

Overall, this collection of essays is an excellent read for anyone interested in the philosophical 
convergence of human rights law and disability law. Containing a wealth of ideas and opinions, 
this book is particularly timely, particularly in light of Australia’s relatively recent ratification of the 
UN Convention on the Rights of Persons with Disabilities and the current development of a 
national disability insurance scheme.   

Sashi Balaraman is a Law Graduate at Mallesons Stephen Jaques 
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 HUMAN RIGHTS JOBS 

Senior Solicitor/Coordinator Inside Access  

Inside Access, a not-for-profit legal/advocacy/CLE service, that delivers in-reach legal clinics at 
Victorian prisons and forensic institutions, is seeking a Senior Lawyer to lead, manage and 
coordinate the entire project. Inside Access is auspiced by the Mental Health Legal Centre Inc. 
and supported by pro bono partners.  

Community legal sector jobs 

There are currently a range of job opportunities in the community legal sector, including with the 
Eastern Community Legal Centre and the Aboriginal Family Violence Prevention and Legal 
Services Victoria. For details, visit the Federation of Community Legal Centres website. 

 

 FOREIGN CORRESPONDENT 

Mid-session update on 18th session of Human Rights Council  

The 18th session of the Human Rights Council is currently under way in Geneva. After the 
dramatic developments at the 17th session with the adoption of the resolution on sexual 
orientation and gender identity, it is likely that this session will be quieter. However, as with recent 
sessions, the Council will be following up on several country situations, and it will be interesting to 
see if the momentum generated at previous sessions can be maintained. It is also the first 
session for the new President, Uruguayan Ambassador Ms Laura Dupuy Lasserre.  

During the first week of the session, the highlight was a panel discussion on human rights in the 
context of peaceful protests. This discussion was set up by a decision led by Switzerland at the 
17th session of the Council. Previous efforts to convene the Council in a special session to 
address several similar situations in Egypt, Libya, Syria, Bahrain, and Yemen failed, as did a 
compromise proposal to hold a thematic special session on the promotion and protection of 
human rights in the context of peaceful protests. The panel discussion was therefore keenly 
anticipated, with an eye to how well it would serve as a tool to raise and address the issues that 
emerged during the events in the Middle East and North Africa. The panellists made several 
concrete recommendations, such as to design international guidelines on freedom of peaceful 
assembly, modelled after the OSCE Guidelines, to guide member States in addressing peaceful 
protests. It is now up to the Council to follow up on these recommendations if the panel is to bear 
fruit.  

During the panel discussion, China presented a joint statement on behalf of 33 States, including 
Bahrain and Yemen. The statement called for international cooperation for the promotion and 
protection of human rights “to be carried out with full respect for sovereignty, territorial integrity, 
political independence, the non-use of force or the threat of force in international relations and 
non-intervention in matters that are essentially within the domestic jurisdiction of any State”. The 
statement referred to the “problematic” role that social media played in “recent social turmoil” and 
“took note of the announcement of the British Prime Minister David Cameron, essentially saying 
that the British Government is working with the police, the intelligence services and industry to 
consider suspending relevant web services when people are plotting violence, disorder and 

http://www.insideaccess.org.au/
http://www.communitylaw.org.au/cb_pages/jobs_and_getting_involved.php


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 36 

 

 

 

 

 

 

 

 

 

 

criminality by using social media”. The issue of internet freedom and its relation to human rights is 
receiving increased attention. At this session Sweden is leading consultations on a draft 
procedural decision to set up a panel on freedom of expression on the internet.  

Discussions on situations of concern are currently under way under Item 4, with an intensive day 
of debates in follow up to Libya and Syria, and an interactive dialogue on Yemen with the High 
Commissioner. An interactive dialogue on Belarus, with the High Commissioner, will also take 
place. The Independent Expert on Sudan has been involved in an interactive dialogue with the 
Council. The Independent Expert's mandate is up for renewal at this session and during the 
interactive dialogue many States called for the mandate to be renewed. With the creation of 
South Sudan it will be interesting to see how this affects the discussions around the renewal of 
the mandate, with the potential for a separate mandate to be created to monitor the situation in 
the newest member States of the UN. Several States have also called for the creation of an 
independent investigative mission into the situation in South Kordofan and Blue Nile. 

Sri Lanka still fails to receive the attention it warrants. During her opening remarks, the High 
Commissioner condemned the use of counter-terrorist measures that erode human rights and 
foster a cycle of violence and retribution. These remarks were strongly rebutted by several 
States, including the Maldives, the Philippines, and Algeria, who spoke out against the imposition 
of a foreign will in Sri Lanka and called on the international community to give Sri Lanka the 
space to carry out its own internal investigations.  

The Secretary-General's Panel of Experts has completed its report into Sri Lanka, and called for 
the establishment of an independent international mechanism to monitor the domestic 
accountability process of inquiry into the situation in Sri Lanka. The Secretary-General sent this 
report to the Council at the beginning of its session. During an address to the Council, the Sri 
Lankan Minister of Plantation Industries and Special Envoy on Human Rights, criticised the report 
as never having had the sanction of an intergovernmental body, and questioning how it could be 
brought to the attention of the Council without informing the State concerned.  

NGOs have sent a letter to the President calling on her to issue a Presidential Statement that 
would acknowledge receipt of the report and invite the government of Sri Lanka and the 
Secretary-General to present to the Council's 19th session the activities undertaken with respect 
to the implementation of the joint communiqué by the Secretary-General and the President of Sri 
Lanka in which the Government agreed to take measures to address violations of international 
humanitarian and human rights law.  

Canada later took the lead on an initiative to set up an interactive dialogue on Sri Lanka at the 
19th session of the Council. If successful this would have been one of the greater successes of 
this session of the Council. However, not unexpectedly, the resolution came under fierce attack 
and sadly Canada subsequently chose to withdraw it. This is a severe setback in efforts to have 
the Council address the situation in Sri Lanka. 

A number of other resolution negotiations are being negotiated. Of interest is the draft resolution 
that would create a Special Rapporteur on truth, justice, reparation and guarantee of non-
recurrence, led by Argentina. This resolution faces difficult negotiations in particular around the 
issue of reconciliation, with some States fearing that this is a synonym for impunity. In addition, 
Hungary is sponsoring a resolution on reprisals that would set up a dedicated debate on the 
subject under Item 5 of the Council's agenda, something NGOs called for during the review of the 
work and functioning of the Council. The resolution would operationalise the outcome of the 
review of the Council, in which the Council “strongly rejects any act of intimidation or reprisal... 
and urges States to prevent and ensure adequate protection against such acts”. This resolution 
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too has faced some difficult opposition and it remains to be seen whether the sponsors can retain 
it in its envisioned form.  

Heather Collister is Human Rights Officer with the International Human Rights Defenders 
Programme at the International Service for Human Rights in Geneva. 

 

 IF I WERE ATTORNEY-GENERAL… 

Ten years on it’s time for a roots and branch review of counter-terrorism 
laws and measures 

28 September 2011 marks a decade since the adoption of Security Council resolution 1373 
concerning measures to combat terrorism. Ten years on, and against the background of 
involvement in counter-terrorism issues as an academic, a consultant, and an ad hoc adviser to 
various United Nations agencies, I have been asked how I might advise the Attorney-General of 
Australia if he were to undertake a roots and branch review of Australia’s counter-terrorism laws 
and measures. My advice would be lengthy, but key to it I would identify what I see as ten key 
lessons learnt over the last decade.  

Lesson 1: Combating terrorism outside the rule of law and contrary to human rights 

States have a nationally-focussed obligation to protect their citizens from acts of terrorism, and an 
internationally-focussed duty to contribute to combating international terrorism where this 
amounts to a threat to peace and security. But this is not an obligation that trumps all others: the 
combating of terrorism must be undertaken in compliance with all international obligations, 
including human rights law, refugee law, and humanitarian law. Not only is this a legal obligation, 
it is also reaffirmed by the Security Council, General Assembly and Human Rights Council. 
Notwithstanding this, the years following 9/11 saw a radical shift to giving absolute priority to 
security considerations. Counter-terrorism laws, policies and practices in all regions of the world 
have violated human rights. Examples include the unlawful rendition of terrorist suspects to 
secret places of detention and the torture and ill-treatment of detainees. Even outside these more 
obvious and egregious examples, countermeasures have frequently been designed with 
insufficient regard to human rights. 

Lesson 2: Most States have resisted adopting a war paradigm 

From the early days after 9/11, the US Bush Administration asserted that its fight against Al-
Qaeda amounted to a “war against terrorism”, pushing aside the relevance and application of 
international human rights law. Most States have resisted adopting a war paradigm, accepting 
that there can be no generic “war against terrorism”, albeit that the law of armed conflict may be 
relevant in certain defined periods of time, in certain geographical areas, and in respect of certain 
identifiable parties to an armed conflict. Furthermore, international human rights law continues to 
apply even in situations of armed conflict, as reaffirmed by the International Court of Justice in its 
Advisory Opinion on the construction of a wall in the occupied Palestinian territories. 

Lesson 3: States have too-easily adopted ‘exceptional’ measures 

Given the fear-inducing nature of terrorism, counter-terrorism laws and policies have frequently 
been designed under a framework of exceptionalism rather than a framework of normalcy. This 
has been seen through the derogation from rights and freedoms. Ignoring the legal pre-requisite 
for valid derogations from human rights, this has normally failed to establish an actual or 
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imminent threat to the life of the nation. It has also overlooked the fact that human rights law is 
capable of dealing with threats such as terrorism under limitation provisions within human rights 
treaties. Furthermore, the enactment of robust legislation has frequently been rushed, including in 
Australia, often allowed because of the existence of sunset clauses. Reality has shown, however, 
that once enacted, legislation subject to sunset clauses is usually renewed without a proper 
consideration of its continued relevance. A third element of exceptionalism is seen in the 
undermining of the primacy of the criminal justice system. Instead of treating terrorism as a form 
of serious crime fought within a law enforcement framework, measures where due process 
guarantees do not apply have been increasingly used, in respect of which the intelligence 
community has had increasing control. 

Lesson 4: Lack of a universally agreed-upon definition  

Thirteen universal subject-specific conventions exist, each dealing with different aspects of 
counter-terrorism, although there is no generally-applicable and universally-accepted definition of 
terrorism. This has often resulted in the use of broad and over-reaching definitions in national 
legislation. Because of their link to terrorism offences, and criminal and administrative measures, 
wide definitions have created great potential for abuse. The former UN Special Rapporteur on 
counter-terrorism has articulated a concise definition compatible with counter-terrorism and 
human rights. Based on Security Council resolution 1566, his approach comprises three 
cumulative elements: (1) action corresponding to an offence under the 13 universal terrorism-
related conventions (or, alternatively, action corresponding to all elements of a serious crime 
defined by national law); and (2) action done with the intention of provoking terror or compelling a 
government or international organisation to do or abstain from doing something; and (3) action 
passing a certain threshold of seriousness (the intentional taking of hostages, or action intended 
to cause death or serious bodily injury, or action involving lethal or serious physical violence). 
Many national definitions of terrorism go beyond this third threshold of seriousness, including in 
Australia where, for example, terrorism includes acts intended to cause economic damage. 

Lesson 5: The problem has not gone away 

Ten years on from the adoption of resolution 1373, the problem of terrorism persists and, many 
would argue, has entrenched itself and spread. The reasons are numerous, and debateable in 
some instances, but the international community has agreed upon the recognition and relevance 
of conditions conducive to the spread of terrorism. The UN Global Counter-Terrorism Strategy 
recognises that human rights compliance while countering terrorism is an indispensible part of a 
successful medium- and long-term strategy. The Strategy recognises the violation of human 
rights as a long-term condition conducive to the spread of terrorism. While making it clear that 
such conditions can never excuse or justify terrorism, this represents a clear affirmation by all UN 
Members that effective counter-terrorism measures and the protection of human rights are not 
conflicting, but rather complementary and mutually reinforcing goals. 

Lesson 6: Accountability for human rights violations 

Concerning the conduct and complicity of State authorities in counter-terrorism operations, 
accountability for human rights violations has gone largely unaddressed, or has been actively 
impeded. For example, despite the existence of evidence warranting investigations into 
‘enhanced interrogation techniques’ (authorised by the Bush Administration and undertaken by 
the CIA), including waterboarding and other forms of torture or ill-treatment, there has been a 
completely inadequate response by the US Attorney-General to the investigation and prosecution 
of suspected perpetrators and commanders. Remembering that the Global Strategy identifies the 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 39 

 

 

 

 

 

 

 

 

 

 

violation of human rights as a condition conducive to the spread of terrorism, this lack of 
accountability cannot be allowed to persist. 

Lesson 7: Effective remedies for those whose human rights have been violated 

Access to effective remedies and reparations is a right under international human rights treaties 
and norms concerning State responsibility. Those whose rights have been violated by counter-
terrorism measures must have access to effective remedies, including in respect of privatised 
counter-terrorism functions. The former UN Special Rapporteur on counter-terrorism has 
identified this as one of ten best practices, noting that remedial provisions should be framed in 
sufficiently broad terms to enable effective remedies according to the requirements of each 
particular case including, for example, the exclusion of evidence obtained in violation of human 
rights. Despite this, there has been an inappropriate use of State secrecy doctrines, or other 
means of preventing the disclosure of information, to frustrate access to remedies. 

Lesson 8: Regular review of the content and operation of laws and practices  

Lesson 8 has been identified by the former UN Special Rapporteur as a best practice towards 
ensuring that special powers are effective and continue to be required, and also to help avoid 
their “normalisation” or de facto permanent existence. Periodic review enables assessments of 
whether the exercise of counter-terrorism powers has been proportionate and thus whether, if 
such powers continue, further constraints on their exercise should be introduced. Regular review 
should include: (1) annual government review of and reporting on the exercise of powers under 
counter-terrorism laws; (2) annual independent review of the overall operation of counter-
terrorism laws; and (3) periodic legislative review. Not all of these features have been part of 
reviews undertaken within Australia. 

Lesson 9: Proportionality as a balance between ameliorating effects and negative impacts, 
not between security and human rights 

Recognising that there is an obligation to comply with human rights while countering terrorism 
(Lesson 1), and that human rights compliance and the countering of terrorism are complementary 
and mutually reinforcing goals (Lesson 5), practitioners often struggle to adequately deal with 
proportionality. A careful application of human rights law allows effective responses to the 
challenges of counter-terrorism, which must be achieved under legal prescriptions necessary to 
pursue legitimate aims, such as national security or the protection of public safety, proportionate 
to those ends. When speaking of proportionality, there is no trade-off to be made between 
security and human rights. There is no “zero sum game”, where one participant’s gains result 
only from another’s equivalent losses. As captured by the UN Rapporteur, the balance is to be 
found within human rights law itself: “Law is the balance, not a weight to be measured”, he has 
said. 

Lesson 10: Victims of terrorism have in large part been inadequately considered 

States have a duty under international human rights law to protect those within their territory and 
jurisdiction against the impairment of their rights by non-State actors, including terrorists. The 
situation of victims of terrorism has nevertheless been too often overlooked, other than in an ad 
hoc manner and sometimes only in the immediate aftermath of a terrorist attack. There remains 
no international compensation fund for victims, despite this having been on the agenda of the 
Security Council’s resolution 1566 Working Group since 2005. The Global Strategy calls on 
States to protect the rights of victims of terrorism, and to consider putting into place national 
systems of assistance that would promote the needs of victims of terrorism and their families. 
This represents a best practice not just because it assists the rebuilding of lives, but it can also 
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help to reduce tensions in society that might themselves result in conditions conducive to the 
spread of terrorism. Bringing the perpetrators of terrorist acts to justice is also vitally important in 
this regard. 

These ten lessons are just some of the key lessons taken from experiences in combating 
terrorism over the past decade. They are all inextricably linked to suppressing conditions 
conducive to the spread of terrorism, and to the recognition that the combating of terrorism and 
the protection of human rights are mutually reinforcing and vital to achieving a sustainable 
counter-terrorism strategy. To paraphrase a recent statement by the High Commissioner for 
Human Rights to the Human Rights Council, a failure to recognise and implement this principle of 
mutual reinforcement “…too often [leads] to an erosion of rights and foster[s] a culture of 
diffidence and discrimination which, in turn, perpetuates cycles of violence and retribution”. 

Dr Alex Conte is Permanent Representative to the United Nations for the International 
Commission of Jurists 
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