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YOUTH JUSTICE 

It is no answer to dump youths in adult jails after centre riots 

This piece was first published in the Herald Sun 

We need to get to the bottom of what went wrong with the riot at the Parkville Youth Justice 

Centre. We don’t need lazy, kneejerk populist responses, like transferring kids to adults jails, 

which are designed to sound tough on crime and which in fact will only make things worse. 

Time and time again, reviews of riots in prisons and youth jails show that good, proactive 

management could have stopped events from escalating. 

At Parkville there have been reports of ageing facilities, poor conditions for children detained 

there, inadequate training and high staff turnover. 

We need an expert, independent investigation to find out what happened and make sure it 

doesn’t happen again. We don’t need to abandon the youth justice system that has in many 

respects served Victoria well. 

You wouldn’t know it from the public debate, but youth crime is dropping in Victoria. Police 

statistics show crime by 10-17 year olds dropped 25 per cent in the five years to 2014/15. The 

number of individual offenders aged 10-17 dropped 42 per cent over the same period. Court data 

backs up that trend. 

Victoria has one of the lowest child crime rates in Australia. We also have one of the lowest rates 

of child detention. That is a good thing. It shows that you don’t have to lock up more children for 

longer periods to improve community safety. 

Of course statistics don’t matter much if you’re the person harmed by crime. We need to drive 

youth crime down further. We need to stop the burglaries, assaults and other crimes. This is 

precisely why we need to do what works, not what’s meant to sound popular. 

Many kids in youth detention come from backgrounds of child neglect, child abuse, family 

violence, mental illness, school expulsion and drug and alcohol abuse. Of course many children 

face those same challenges and don’t commit crime but research repeatedly shows that children 

exposed to those harms are at greater risk. 

The simple fact is, if we want to cut youth crime, we need tackle these factors. Ignoring them, 

putting kids in an adult prison or building a new youth supermax unit, will only make us less safe. 

Education is one of the keys to giving children who offend a pathway out of crime. Less than 10 

per cent of adult prisoners finished high school or its equivalent. Parkville College, which provides 

schooling in the youth justice system, is a good news story here. It has quietly been achieving 

outstanding results for children it has been teaching. We should be proud of this model and 

asking for more of it. 

Another promising approach comes from Bourke in NSW. Despite its small size, more than $4 

million is spent each year locking up children and young people in Bourke. A justice reinvestment 

program is bringing police, government and community together to work up solutions that cut 

crime, save money and strengthen the community. 

It’s common sense stuff, like the holiday program last summer that contributed to rates of 

malicious damage and family violence dropping to their lowest level for five years. The early signs 

are very positive and it’s a model Victoria should trial. 

http://www.heraldsun.com.au/news/opinion/it-is-no-answer-to-dump-youths-in-adult-jails-after-centre-riots/news-story/8c4fd048f54004197c86f524bdacc121
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There is no doubt that Victoria’s system can improve. One of the major issues being overlooked 

is the extraordinarily high rates of children being held on remand — detained while they wait for 

their trial. About 80 per cent of children held at Parkville at the time of the riot were on remand. 

Not only do high remand rates make it harder to manage the centre, they show a serious problem 

with how our bail system is working. We need to ensure children have access to bail programs 

including proper accommodation so that they’re not being locked up unnecessarily. 

THE high rates of indigenous kids being locked up and the high numbers of children entering the 

youth justice system from child protection are two other major challenges. 

The bottom line is that we need to treat children who commit crime differently from adults. We 

don’t let children drive cars, vote or buy alcohol because we recognise they aren’t yet “grown up”. 

Equally, we need to recognise it when they offend. 

It’s no coincidence that the horrors exposed at the Don Dale youth jail in the Northern Territory, 

happened in a system that was run by the adult prison department. The Territory government’s 

response to the incident where children were tear gassed after being held in solitary confinement 

was to transfer them to the old, run-down maximum security adult jail. 

Victoria must avoid the same mistakes. As well as being morally wrong and a breach of human 

rights, a criminal justice response that treats kids like adults puts them on a path towards a life of 

crime. 

Hugh de Kretser is the executive director of the Human Rights Law Centre 

 

UNITED NATIONS – PEOPLE SEEKING ASYLUM 

UN human rights expert condemns Australia’s punitive refugee policies 

The UN Special Rapporteur on the human rights of migrants, François Crépeau, condemned the 

Australian Government’s treatment of refugees and people seeking asylum, saying that 

Australia’s human rights record has been tarnished. 

The Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb said, “the government 

always says that it is acting consistently with its international human rights obligations. But just 

saying it over and over again doesn’t make it true. Time and time again we see that the message 

from the UN is clear – our government’s policies are cruel, in breach of international law and 

fundamentally wrong.” 

The UN Special Rapporteur’s statement comes at a time when the Australian Government has 

announced that refugees on Nauru and Manus may be considered for resettlement in the US. 

While the announcement was full of holes, containing absolutely no details about timeframes and 

numbers, Mr Webb said it was important that the government was finally acknowledging that 

offshore detention on Nauru and Manus is completely unsustainable. 

“The government has finally conceded that Nauru and Manus are dead ends. That concession is 

important and long overdue. But this ugly chapter in our history does not close until every single 
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man, woman and child suffering at our government’s hand on Nauru and Manus is finally 

rebuilding their lives in safety. No one can be left behind,” said Mr Webb. 

“People on Nauru and Manus need to be evacuated to safety. Those already here and rebuilding 

their lives in our communities must be allowed to stay,” said Mr Webb. 

 

HUMAN RIGHTS ACT FOR QUEENSLAND 

Queensland commits to a Human Rights Act 

16 November 2016 

In October 2016, Queensland Premier Anastasia Palaszczuk announced at state conference her 

cabinet’s commitment to introduce a Human Rights Act in Queensland. If passed, Queensland 

will become the third Australian jurisdiction to protect and promote human rights in law. The 

announcement comes of the back of a community campaign for human rights protection in 

Queensland. 

The Premier indicated that the Queensland law would be based on Victoria’s Charter of Human 

Rights and Responsibilities Act 2006 (Vic). The announcement is significant because it indicates 

the government’s intention to pass robust human rights protection, above and beyond that 

recommended by a parliamentary committee.  

In June Queensland’s Legal Affairs and Community Safety Committee released 

a report recommending that Queensland introduce a Human Rights Act. However, the 

Committee’s proposal for how that Act would operate fell well short of adequate human rights 

protection. It recommended a model that would merely involve parliament considering human 

rights when introducing a new bill. In contrast to human rights legislation in Victoria and the ACT, 

it did not recommend obligations on government and or the ability for people to seek redress if 

their rights are violated. 

The Human Rights Law Centre will continue to work with Queensland-based organisations to 

support the introduction of robust human rights protection in Queensland.  

 

LIFETIME VISA BAN - OPINION 

Instead of solving a problem that doesn't exist, Malcolm Turnbull must 

address the one that does 
8 November 2016 

This piece was first published in the Sydney Morning Herald 

Malcolm Turnbull's proposed lifetime visa ban is a solution to a problem that doesn't exist and an 

attempt to distract us from one that does. 

The proposal is absurd, the wedge politics cynical and the explanations insincere. Sadly, the fear 

and harm being caused is real. 

http://www.humanrights4qld.com.au/
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=48974007&KID=263711&LID=1346813
http://www.smh.com.au/comment/instead-of-solving-a-problem-that-doesnt-exist-turnbull-must-address-the-one-that-does-20161107-gsjzlf.html
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While much of the focus has been on the impact the proposal would have on those who may one 

day seek to come to Australia, I've seen first-hand how Turnbull's announcement has absolutely 

terrified 320 people already here. 

"My kids really love school here, but now they're scared of being sent back to Nauru," said Ben*, 

one of the 320 people we are assisting. Ben is living in Australia with his family. The family 

arrived by boat seeking asylum and were sent to Nauru, but were brought back to Australia for 

medical reasons and now live in our community. 

His children go to the local primary school and are thriving. His daughter dreams of being a 

nurse, his son a scientist. The family have been through a lot but they are rebuilding their lives. 

For the first time in years, Ben has been feeling hopeful. 

But that has changed after Turnbull announced his plan to impose a lifetime ban on people who 

arrive by boat from ever staying in Australia. The ban would also prevent people coming as 

tourists, students, for business purposes or to visit loved ones. The ban would last indefinitely. 

Ben and his family are part of a group of more than 320 people, including over 60 children, who 

were previously held offshore but returned to Australia after suffering serious harm inside the 

Nauru or Manus detention centres. Most of the group were released into the community after the 

high profile Let Them Stay campaign in February this year generated widespread support for their 

plight. 

The group also includes more than 40 babies born in Australia – children born in Australian 

hospitals who have never seen a boat but who, thanks to retrospective changes to the Migration 

Act, are now legally classified as if they arrived on one. 

After so long in the community, and with so much public support, the 320 people were hopeful the 

government would do the sensible thing and allow them to apply for refugee visas. But Turnbull's 

sudden talk of lifetime bans has left them terrified. 

Turnbull's changes will permanently separate families. I was on Manus Island recently and met 

Nayser Ahmed, who arrived on a different date to his wife and children. In the time between their 

boats arriving, Kevin Rudd announced the PNG deal. So while his family are rebuilding their lives 

in Sydney, Ahmed has been stuck on Manus for the past three years. 

Ahmed said he wants what every father in the world wants – to sit down at the end of the day and 

enjoy a meal with his children. 

Instead, every night for the past three years he's had to queue for his food with 900 other men 

inside the Manus detention centre. And if Turnbull's proposed changes go ahead, Ahmed will be 

banned from ever joining his wife and kids in Australia. 

The thing that makes the real harm caused by Turnbull's announcement especially hard to take is 

the changes being proposed are completely unnecessary. The Migration Act and regulations are 

already littered with legal devices and open-ended discretions that give the Immigration Minister 

more than enough tools to exclude people if he wants to.  He doesn't need more. Pretending he 

does is a smokescreen. 

Turnbull's ban would also clearly breach our international human rights obligations – particularly 

problematic at a time when Australia is campaigning for a seat on the UN Human Rights Council. 

One of the central tenets of the Refugee Convention – contained in Article 31 – is that 

governments must not impose penalties on refugees just because they arrive and seek asylum 

without prior authorisation. A lifetime ban is quite clearly a penalty, so Turnbull's proposal would 

breach the convention. Glibly denying it over and over again doesn't change that fact. 
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Instead of harmful, absurd and unlawful solutions to problems that don't exist, Turnbull must 

address the one that does. The Nauru and Manus island arrangements are dead ends. They 

become more and more untenable by the day. The government urgently needs to find a humane 

way forward. 

Terrifying people already in our communities and ripping apart families won't help. After three 

years of fear, violence and limbo it's time to bring the innocent people on Nauru and Manus to 

safety in Australia and to allow people already rebuilding their lives in our communities to stay. 

*Name has been changed. 

Daniel Webb is director of legal advocacy at the Human Rights Law Centre  

 

OPINION 

Trump, Brexit and Hanson - how we need to respond to defend human 

rights  

11 November 2016 

This piece was first published in the Sydney Morning Herald 

Late last year, a friend told me that we need to make sure we don't look back in the future on 

human rights as just a passing phase. It was a comment that kept coming back to me over the 

past 12 months with Brexit, the re-rise of Pauline Hanson, the hardening of Turnbull and now 

Trump. 

There's no mistaking the caustic trend. But equally, we must not be mistaken about what we 

need to do to address it. 

The starting point is recognising and responding to the genuine fear, resentment and feelings of 

exclusion driving these results. 

We absolutely must fight the divisive, harmful racist, xenophobic and sexist rhetoric that is stoking 

it. And we must stand with and support the minorities who bear its brunt. But we also need to fix 

the underlying causes. 

Part of this challenge is in addressing what's wrong with our democracy – tackling the things that 

are making it more remote and disconnected from communities. Earlier this year, our Safeguarding 

Democracy report highlighted an unmistakeable trend of governments across Australia eroding 

many of the vital foundations of our democracy from protest rights to press freedom. Action is 

needed – on whistleblowers, strengthening institutions, enabling – not stifling – NGO advocacy, a 

national human rights act, reforming political donations and maybe even looking at truth in 

political advertising laws. 

The other key plank is addressing income inequality. The myth of Australian egalitarianism has 

masked a growing income inequality that is fuelling resentment at the system. Over the past few 

decades, income inequality has widened with real wage growth for the highest earners massively 

outstripping growth for the lowest. 

Kate Pickett and Richard Wilkinson's work, The Spirit Level: Why More Equal Societies Almost 

Always Do Better, laid out reams of data showing that developed nations that have greater 

income equality, do better on the things we all care about such as physical health, mental health, 

drug abuse, education, imprisonment, obesity, social mobility, trust and community life, violence 

and child well-being. 

http://www.smh.com.au/comment/is-this-the-end-of-the-age-of-human-rights-lets-hope-not-20161110-gsmt9q.html
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The data is as clear as the message: it's in everyone's interest, including the wealthy, to share 

prosperity more equally. 

But what was behind the data? Why was this the case? The authors argue that it's about self-

esteem. Disparities in wealth and status breed resentment. 

It's why Prime Minister Malcolm Turnbull's claim that "there's never been a more exciting time to 

be Australian" didn't resonate with communities facing downturn and job insecurity as the mining 

boom or local manufacturing ended. 

Pride, dignity and self-confidence matter deeply to us. Where they're damaged through job loss, 

poor health, relationship breakdown and more, there's fertile ground for exploitation through calls 

that promote esteem in some by demonising the other: Muslims, refugees, people on welfare and 

more. These calls often trash long-established and hard-won human rights guarantees around 

discrimination, women's rights, arbitrary detention and even torture (Trump promised to bring 

back waterboarding and "a hell of a lot worse"). 

It's counterintuitive at times and also tragically ironic. Why would lower-income white Americans 

vote for a President who has vowed to repeal the system that delivers affordable healthcare to 

them? 

Here in Australia, Pauline Hanson has said a lot about non-issues like halal certification and little 

about the real issues affecting many of her supporters such as unemployment and sustainable 

future job creation. 

The proposed lifetime ban on refugees, calls to end Muslim immigration, attempts to repeal our 

hate speech laws and Peter Dutton's claims that illiterate refugees are "taking Australian jobs" 

while somehow simultaneously "languishing in unemployment queues" are all part of the same 

picture. 

This kind of politics might promote a sense of tribal belonging but it does nothing to address the 

underlying causes of the resentment. It feeds off feelings of exclusion and then promotes an 

agenda of more exclusion. 

For those who care about a fair, just and compassionate Australia, we need to respond. 

We need to strengthen our democracy and reverse income inequality. We need to fight harder 

and smarter for the values we believe in and the Australia we want. Finally, we need to go back 

to basics on human rights and recommit to the universal values the world signed up to after the 

horrors of World War II. We need to show communities why those values matter, not just to the 

"other" – those minorities most at risk of human rights violation – but to all of us. 

Hugh de Kretser is executive director of the Human Rights Law Centre  

 

HUMAN RIGHTS LAW CENTRE - RECRUITMENT 

Jobs: Exciting opportunity to join the Human Rights Law Centre 

18 November 2016 

An exciting opportunity has arisen for an experienced lawyer and advocate. We are currently 

seeking a Director of Advocacy to lead our work on business and human rights. The successful 

candidate will also be required to work on our other strategic priority areas and assume a 

leadership role within the organisation, in particular by managing aspects of the centre’s legal 

practice in its Melbourne office.      
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Ideally this position will be based in Melbourne, however we will consider exceptional Sydney-

based candidates. We are seeking a lawyer with more than eight years post-admission 

experience, with a focus on business and human rights and corporate accountability.  

The closing date for this position is Friday 2 December 2016. Click here for more details. 

Jobs: Senior Policy Advocate – Human Rights Law Centre Indigenous 

Rights Unit 

We are currently seeking a highly motivated, dynamic, skilled and collaborative Senior Policy 

Advocate to work in our Indigenous Rights Unit. This is a parental leave back-fill position. This 

position will work alongside the Unit’s Director and Lawyer and will be based in Melbourne. 

The closing date for this position is Wednesday 30 November 2016. Click here to download a 

recruitment pack. 

 

DEFENDING THE RIGHTS OF PEOPLE SEEKING ASYLUM 

Lifetime ban law - Unjust, unlawful and unnecessary 

23 November 2016 

The Human Rights Law Centre told a Parliamentary joint committee on human rights the 

proposed ‘lifetime ban’ for people who are living in our community, or who have been 

warehoused on Nauru or Manus Island is both cruel and unnecessary, and would permanently 

separate families. HRLC’s Director of Legal Advocacy, Daniel Webb and Lawyer, Amy Frew were 

invited to appear before the Senate Inquiry into the Migration Legislation Amendment (Regional 

Processing Cohort) Bill 2016. 

The Bill seeks to ban people who attempt to seek asylum in Australia after 19 July 2013 and who 

were then sent to Manus or Nauru from ever making a valid application for any Australian visa. 

While the lifetime visa ban would not apply to children who have been detained offshore it would 

automatically apply to their parents. 

Following their appearance at the hearing, the The Human Rights Law Centre made a 

submission to the inquiry stating the Bill would: 

 permanently separate families; 

 unequivocally breach international human rights law; and 

 apply to approximately 370 men, women and children previously detained offshore on 

Nauru or Manus but who are now rebuilding their lives in the Australian community. 

“The inclusion of non-compellable Ministerial discretions to exempt people from the application of 

the lifetime ban does not safeguard against the Bill’s punitive effects,” said Mr Webb.   

Ms Frew said, “We have seen how similar Ministerial discretions which already exist have fallen 

far short of safeguarding of rights and decency. Fundamental rights require stronger protection 

than the broad and non-compellable discretion of one politician.” 

Government finally concedes Manus and Nauru unsustainable, but offers 

no clear path forward and foreshadows deportations 

13 November 2016 

http://hrlc.org.au/exciting-opportunity-to-join-the-human-rights-law-centre/
http://hrlc.org.au/wp-content/uploads/2016/11/IRU-recruitment-pack-.pdf
http://hrlc.org.au/wp-content/uploads/2016/11/IRU-recruitment-pack-.pdf
http://hrlc.org.au/wp-content/uploads/2016/11/Sub25-1.pdf
http://hrlc.org.au/wp-content/uploads/2016/11/Sub25-1.pdf
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After three years the Australian Government has finally acknowledged that our offshore centres 

on Nauru and Manus Islands are unsustainable and that it needs to find a way forward. However, 

today’s announcement reveals it still hasn’t found one. 

The Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb said, “After three 

years of fear, harm and limbo the government has finally conceded that Nauru and Manus are 

dead ends.” 

However, Mr Webb said that today’s announcement was far from a ‘plan’. 

“This announcement is full of holes. No timeframe. No numbers. No detail on what the 

government will do with the hundreds of innocent people who look like they might be left behind. 

It’s not a plan.”  

“This ugly chapter in our history only closes when every single man, woman and child suffering at 

our government’s hand on Nauru and Manus is finally rebuilding their lives in safety. No one can 

be left behind,” said Mr Webb.  

Today’s announcement also foreshadowed the deportation of 370 people already in Australia 

rebuilding their lives, who were the subject of the massive campaign #LetThemStay in February 

this year. This group includes more than 100 children, including 40 babies born in Australia. Mr 

Webb has been contacted urgently by many of these women and men since rumours of a 

resettlement deal began this week.  

“I’ve had parents calling me, confused about whether or not to complete their children’s school 

enrolment forms for next year. There will be kids going to school in our communities tomorrow 

terrified that they will be sent back to Nauru one day soon. What are they supposed to tell their 

friends?”  

“We’re talking about 40 babies born right here, who have taken their first steps and spoken their 

first words in our communities. Most of them have probably never even seen a boat. Is the Prime 

Minister really going to ship them off to Nauru?”  

The Government’s announcement also says nothing about whether families separated by the 

current offshore detention arrangements will ever be reunited.  

“I was on Manus recently and met one man, Nayser Ahmed, who arrived here on a different date 

to his wife and kids. While his family are now rebuilding their lives in Sydney, Nayser has been 

stuck on Manus for the last three years. He just wants to be with his kids again. All this talk of 

lifetime bans and third countries has left him devastated,” said Mr Webb.  

As of 31 October 2016, 941 people on Nauru had been accepted as refugees, and 675 on Manus 

Island. This leaves hundreds of people whose status hasn’t yet been confirmed. These numbers 

include same-sex attracted men who face persecution in Nauru and Papua New Guinea and 

other countries in the region where homosexual conduct is criminalised.  

 

LGBTIQ RIGHTS 

LGBTIQ community advocates & families welcome equality reforms in 

parliament 

15 November 2016 

The South Australian lower house is set to debate a suite of reforms which – if passed – will be 

an enormous advance towards equality for lesbian, gay, bisexual, transgender, intersex and 

http://hrlc.org.au/nayser-missed-the-boat-and-now-hes-being-forced-to-miss-his-family-3/
http://hrlc.org.au/nayser-missed-the-boat-and-now-hes-being-forced-to-miss-his-family-3/
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queer (LGBTIQ) South Australians. Three bills to be voted on this week propose a range of 

reforms including recognizing the relationships and families of same-sex couples and improved 

access to birth certificates for transgender and intersex people. 

Members of the LGBTIQ community and their families gathered at parliament house to show their 

support for the reforms, including transgender advocate Zoey Cambell from the SA Rainbow 

Advocacy Alliance. 

“These reforms in Parliament are about giving a fair go to rainbow families, intersex and 

transgender people and ending legal discrimination. These reforms will not hurt anyone, but will 

make life easier for same-sex couples and individuals that yearn for their own family, trans people 

affirming who they are, and intersex people who experience misunderstanding and 

discrimination,” said Ms Campbell. 

There are three different bills which will be voted on by South Australian MPs – with every 

individual MP having a conscience vote on whether they will support them. The bills represent the 

Government’s response to a review undertaken by the SA Law Reform Institute that found over 

140 South Australian Acts and Regulations that discriminate (or potentially discriminate) on the 

grounds of sexual orientation, gender, gender identity and intersex status. 

“With all the attention on marriage equality it’s easy to forget that LGBTIQ South Australians face 

inequality in other areas of law that make it difficult for people to simply live their lives and raise 

their families,” said Anna Brown, Director of Advocacy at the Human Rights Law Centre. 

Relationships Register Bill 

The Relationships Register Bill 2016 will introduce a relationship recognition scheme and 

recognise same sex couples married overseas. 

“These improvements give same-sex couples the comfort and security of knowing their 

relationship is recognised in the eyes of the law, and the registration scheme removes any need 

to “prove” your de facto relationship to officials at hospitals or aged care homes,” added Ms 

Brown. 

The reforms were triggered by the tragic case of David Bulmer-Rizzi, who died on his honeymoon 

in South Australia last year. David’s husband Marco Bulmer-Rizzi was told that he wouldn’t be 

recognised on the death certificate, which would state that David was never married. 

Mr Kenton Miller, a close friend of gay rights advocate Ian Purcell AM who passed away recently, 

drew attention to the urgency of the reforms. 

“This week, I helped bury my good friend and long term gay activist Ian Purcell AM. Ian was in a 

relationship of more than 25 years with Stephen Leahy, the man he had to travel overseas to 

marry. Stephen now faces the absurdity of unnecessary legal hurdles if his name is not registered 

on Ian’s death certificate,” said Mr Miller. 

Reforms to help LGBTIQ parents and families 

The reforms will also provide equal access for de facto and same sex couples to start a family 

through assisted reproductive technology or altruistic surrogacy, and allow same-sex couples and 

single people to apply to adopt children. South Australian law currently requires lesbian couples 

to be considered “medically infertile” to have access to Assisted Reproductive Treatment, which, 

in practice, denies many same sex couples the ability to access IVF. 

Ali and Jo are a same-sex couple living in Adelaide who were forced to travel to NSW to conceive 

their children because of the barriers to accessing IVF in South Australia. 
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“The discrimination in the law makes what is already a complicated and stressful process even 

more complicated and stressful. Rather than undergo invasive exploratory procedures to assess 

my fertility levels, we decided to go to NSW to conceive our two beautiful children. We had to 

save up each time we needed to travel for a consultation or procedure, sometimes delaying 

treatment because we ran out of money, simply because of these hurdles in the current law,” said 

Ali. 

“We’re allowed to foster children but not allowed to have our own children in our own state – I 

hope the parliament finally realizes that this just doesn’t make sense,” added Ali. 

Births, Deaths and Marriages (Gender Identity) Amendment Bill 

The Births, Deaths and Marriages (Gender Identity) Amendment Bill 2016 will allow trans and 

gender diverse people to access birth certificates in their true gender without the need for 

invasive or unnecessary surgery. The bill has been reintroduced with amendments (raising the 

age of application from 16 to 18 years old) after it initially failed to pass the lower house in 

September. 

“With the ability to change their birth certificates without going to court, transgender people will no 

longer need to feel that they are being judged for being who they are,” said Kristyana Finch, 

Transgender Advocate and President of the Gender Diversity Alliance SA. 

“It would be a victory for common sense and the mental health of those being put through such 

an unnecessary ordeal to make a small but important change on a birth certificate,” added Ms 

Finch. 

Protections for intersex people 

The reforms will introduce protection from discrimination for intersex people, who are currently 

protected under the federal Sex Discrimination Act but not under South Australia’s Equal 

Opportunity Act. 

“All of us can suffer discrimination and stigmatisation because of our physical characteristics, 

including in healthcare, education, employment, services and sport. Many intersex people identify 

with legal sexes assigned at birth and some do not. We welcome the tabling of legislation to start 

to address these issues,” said Morgan Carpenter, Co-Chair of Organisation Intersex International 

Australia. 

Intersex people are born with physical or biological sex characteristics, such as genitals, 

anatomy, hormonal or chromosomal patterns, that don’t fit norms for female or male bodies. 

These differences can become apparent prenatally, at birth, at puberty or later in life. 

More information about the reforms is available at www.makechangehappensa.org. 

 

INDIGENOUS RIGHTS 

Youth detention inquiries told that current laws breach human rights  

10 November 2016 

The Human Rights Law Centre has told the Northern Territory Royal Commission and the 

Queensland youth justice review that current youth justice laws breach children’s human rights 

and must be changed.  

The HRLC’s Director of Legal Advocacy, Ruth Barson, said that harmful practices like solitary 

confinement and the routine use of strip searches have no place in youth detention facilities.  

http://www.makechangehappensa.org/
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“Putting children in solitary confinement risks causing irreparable psychological harm and is 

strictly prohibited under international law. There is no place for this archaic practice in Australia 

and it should be abolished immediately,” said Ms Barson. 

The HRLC’s submissions highlight the failure of current laws and policies to protect the rights, 

dignity and wellbeing of young people in detention. 

“Strip searching and the use of restraints must be limited to the most exceptional circumstances, 

rather than being used on a routine basis. These practices leave children particularly vulnerable 

to abuse,” said Ms Barson. 

Both the Royal Commission and the Queensland inquiry were launched following harrowing 

revelations about the mistreatment of children in detention. 

The HRLC’s submissions also call for independent oversight of youth justice facilities and the 

raising of the minimum age of criminal responsibility from 10 to 12 years.  

“Independent oversight is critical to preventing abuse and holding authorities to account. The 

federal government should ratify the Optional Protocol to the Convention against Torture to pave 

the way for all states and territories to put in place measures to prevent mistreatment,’ said Ms 

Barson.  

“Australia is out of step with the rest of the world when it comes to the age of criminal 

responsibility. Both science and human rights law tell us that children aged ten years are too 

immature to be held criminally responsible and that twelve should be the minimum age,” said Ms 

Barson. 

Ms Barson said that both the Northern Territory and Queensland governments should commit to 

the implementation of recommendations.  

“The findings and recommendations of these inquiries should not be put on a shelf to gather dust. 

If we’re to see real change, it’s imperative that the Northern Territory and Queensland 

governments commit to meaningful implementation,” said Ms Barson.  

The submission to the Northern Territory Royal Commission is available here, and the 

submission to the Queensland inquiry is available here.  

Shocking rates of Aboriginal homelessness and overcrowding must be 

examined by Royal Commission 

10 November 2016 

Aboriginal and human rights organisations have said high rates of homelessness and 

overcrowding must be considered by the NT Royal Commission as key drivers of Aboriginal 

children entering the child protection and youth detention systems. 

The joint submission to the Royal Commission by Aboriginal Peak Organisations NT, the Human 

Rights Law Centre and Danila Dilba Health Service highlights that the Northern Territory has the 

highest rates of homelessness and overcrowding in the country, and Aboriginal families and 

children make up 98 per cent of those living in severely overcrowded houses in the Northern 

Territory. 

CEO of the North Australian Aboriginal Justice Agency, Priscilla Collins, said that the connection 

between the abysmal state of housing in the Northern Territory and the rates at which children 

are entering the child protection and youth justice systems cannot be overlooked. 

http://hrlc.org.au/wp-content/uploads/2016/11/HRLC-submission-28-October-2016.pdf
http://hrlc.org.au/wp-content/uploads/2016/11/Queensland-submission.pdf
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 “Aboriginal people are disproportionately impacted by the sub-standard state of housing in the 

Northern Territory. We cannot turn a blind eye to an underlying driver contributing to the high 

rates of Aboriginal children going into the child protection and youth detention systems,” said Ms 

Collins.  

 “Homelessness and overcrowding places additional pressure on relationships and makes it 

harder for parents to protect and provide for their children. We need better housing policies and 

more investment in housing infrastructure that responds to the needs of Aboriginal families,” said 

Ms Collins. 

Two reports in the last 10 years, Growing Them Strong, Together and Little Children are Sacred, 

have highlighted the need for more housing and improved living conditions as part of the 

response to reduce the numbers of Aboriginal children going into the child protection system. 

Muriel Bamblett, one of the authors of Growing Them Strong, Together, identified housing as a 

top priority in her evidence to the Royal Commission. 

John Paterson from Aboriginal Medical Services Alliance Northern Territory said that adequate 

housing is an essential condition for promoting child health, development and wellbeing.  

“Adequate housing is essential to the health and development of Aboriginal kids. Responding to 

the disproportionate rates of Aboriginal homelessness and overcrowding in the Northern Territory 

must form part of any prevention and early intervention response. The health and wellbeing of the 

current and next generations of Aboriginal children depend on it,” said Mr Paterson. 

A decade ago, the United Nation’s expert on housing reported that Indigenous people faced a 

‘severe housing crisis’ in Australia.  

Adrianne Walters, Senior Lawyer at the Human Rights Law Centre noted that it is ten years since 

the UN expert visited Australia, and the crisis of overcrowding and homelessness in the Northern 

Territory remains the worst in Australia.  

“Adequate housing is a basic human right. This is an issue that governments have neglected for 

too long. The government should commit to doing all that it can, in partnership with Aboriginal 

communities and organisations, to reduce Aboriginal homelessness and overcrowding,” said Ms 

Walters.   

The submission to the Northern Territory Royal Commission was endorsed by NT Shelter and the 

Children in Care and Youth Detention Advice Service. It is available here. 

 

MARRIAGE EQUALITY 

LGBTI groups call on the parliament to achieve marriage equality this 

term 

10 November 2016 

A network of more than 90 LGBTI organisations and leaders across the nation have signed a joint 

statement calling on supporters of marriage equality in the parliament to unite and work together 

to find a pathway to achieve marriage equality in this term of Parliament. 

Director of Advocacy at the Human Rights Law Centre and Australians for Equality (A4E) Co-

Chair, Anna Brown said, “Now that the Senate has rejected a plebiscite, it’s important that the 

collective views of LGBTI people around the nation about the way forward to achieving marriage 

equality are heard. 

http://hrlc.org.au/wp-content/uploads/2016/11/161104-APONT-DDHS-HRLC-joint-submission-to-NTRC-final.pdf
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“Our united statement calls on the leaders of all the parties to meet to determine a way forward 

that will deliver marriage equality through a parliamentary vote as soon as possible. 

“We also call on our politicians to publicly affirm that this is a reform that will be decided by the 

Parliament, and the divisive plebiscite will not be resurrected in the future. 

“We make this call not only on behalf of LGBTI communities and their families, but to ensure 

future generations of LGBTI Australians can grow up knowing they are equal to their peers under 

the law. 

Co-Chair of Australian Marriage Equality, Alex Greenwich has congratulated all the groups and 

individuals across the nation on their ongoing efforts to achieve marriage equality. 

“The last 12 months has been a particularly frustrating time for the LGBTI community, I commend 

the groups and individuals who have worked so tirelessly in their own communities to achieve 

marriage equality. 

“We are happy that the conversation can now finally move away from the plebiscite to the actual 

legislation that can achieve this reform. 

“We know that the majority of Australians and parliamentarians support this reform, we now have 

the national infrastructure, momentum and energy to achieve it. 

“We now have an amazingly positive campaign that will focus on the people this reform impacts 

and their stories, we encourage everyone to join The Equality Campaign,” Mr Greenwich 

concluded. 

 

DEFENDING THE RIGHTS OF PEOPLE SEEKING ASYLUM 

Human Rights Law Centre condemns secretive deportation to Nauru 

4 November 2016 

The Human Rights Law Centre has condemned the Turnbull Government’s secretive deportation 

of a man from Australia to Nauru last night. 

Daniel Webb, Director of Legal Advocacy at the Human Rights Law Centre, warned the 

deportation would terrify hundreds of refugees and people seeking asylum currently in the 

Australian community but still fearful of being sent back offshore. 

The man who was deported is not a client of the Human Rights Law Centre, but the HRLC 

understands that he had already been assessed as a refugee and was legally represented but 

was removed without any notice to him or his lawyers. 

“A decent and compassionate government which respects the rule of law doesn’t choose to 

secretively deport people found to be refugees in the middle of the night without any 

transparency, due process or access to legal advice,” said Mr Webb. 

“We represent many of a group of 320 people, including over 100 children and babies, who were 

previously held offshore but returned to Australia after suffering serious harm inside the Nauru or 

Manus detention centres. This deportation, along with Malcolm Turnbull’s talk of ‘lifetime visa 

bans’, will terrify these families. They are already rebuilding their lives in our communities but 

remain at risk of deportation on 72 hours’ notice. The message these families will be taking from 

all this is that maybe not today, maybe not tomorrow, but one day soon you could be next,” said 

Mr Webb. 
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“There are kids in our classrooms right now who in the space of the last few days have heard 

Malcolm Turnbull threatening lifetime bans and now seen someone in a similar situation to them 

secretly deported. They are understandably afraid and really unsettled. What are they supposed 

to say to their friends at school? It’s fundamentally cruel.” 

The group of 320 includes over 40 babies born in Australia – children born in Australian hospitals 

who have never seen a boat but who, because of retrospective changes to the Migration Act, are 

now legally classified as if they arrived on one. 

“We are talking about 40 babies who were born here and who have taken their first steps and 

spoken their first words in our communities. Their families have been through a lot but are just 

starting to rebuild their lives and were just starting to feel hopeful. But this week has really rocked 

them.” 

“The Government has to make clear whether it is going to rip these people from our communities 

and send them back to harm, or do the decent and sensible thing and let them stay.” 

“It’s clear Nauru and Manus are dead ends. The government urgently needs to find a humane 

way forward. The innocent people on Nauru and Manus must be brought to safety in Australia. 

Those already here must be allowed to stay and continue rebuilding their lives in our 

communities,” said Mr Webb. 

Government must immediately clarify whether lifetime visa ban would 

apply to 320 people already in our community 

1 November 2016 

The Human Rights Law Centre has called on the Turnbull Government to urgently clarify whether 

or not its proposed ‘lifetime ban’ will apply to over 320 men, women and children who are already 

in the community after being brought back to Australia from Manus and Nauru, many of whom the 

HRLC represents. 

On ABC’s Q and A last night, Federal Minister Sussan Ley seemed unaware that the proposed 

legal changes could affect the group, yet this morning Foreign Minister Julie Bishop suggested 

they would. 

The Human Rights Law Centre represents most of the group, which includes over 40 babies born 

in Australia and over 60 children and their families. HRLC Director of Legal Advocacy Daniel 

Webb said that his clients were in ‘community detention’, which means they are able to live in the 

community but are not on formal bridging visas. The Migration Act already prevents them from 

applying for visas to stay in Australia unless the Immigration Minister grants them permission. 

“There is already a clear legal bar in place which prevents this group from applying for visas. 

After so long in our communities and after all of the public support for letting them stay, these 

families were hopeful that the Minister would soon do the sensible thing and lift the bar. But now 

all this talk of lifetime bans is terrifying them.” 

“There are kids in our classrooms right now who on Sunday woke up to Malcolm Turnbull 

threatening lifetime bans. They will be confused and afraid. What do they say to their friends at 

school this week?” said Mr Webb 

“The Government has to make clear whether it is going to rip these people from our communities 

and send them back to harm, or do the decent and sensible thing and let them stay.” 

Mr Webb said the proposed changes would also entrench the limbo for those on Nauru and 

Manus and permanently separate families. 
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“I was on Manus recently and met one man, Nayser Ahmed, who arrived here on a different date 

to his wife and kids.While his family are now rebuilding their lives in Sydney, Nayser has been 

stuck on Manus for the last three years. If Turnbull’s legal changes go ahead, this man will never 

be able to join his kids here in Australia,” said Mr Webb. 

“Neysar just wants what every father in the world wants – to sit down at the end of the day and 

enjoy a meal with his kids. Whatever the policy challenge, ripping apart families isn’t the solution,” 

said Mr Webb. 

“It’s clear Nauru and Manus are dead ends. The government urgently needs to find a humane 

way forward. After three years of fear, violence and limbo, the government must bring the 

innocent people on Nauru and Manus to safety in Australia and allow those already in our 

communities to stay and continue rebuilding their lives.” 

Government’s changes to Migration Act would permanently split families 

and condemn thousands to limbo 

30 October 2016  

Prime Minister Malcolm Turnbull has announced government plans to amend the Migration Act to 

permanently ban people seeking asylum in Australia by sea from ever being able to stay or from 

ever coming to Australia to visit loved ones.  

Daniel Webb, the Director of Legal Advocacy at the Human Rights Law Centre, who recently 

returned from his third trip to Manus Island and represents many of the families currently in 

Australia for medical treatment but facing return to harm on Nauru, said that the government’s 

announcement will terrify those people currently in Australia rebuilding their lives.  

“These kids and their families have already been through so much. We are talking about 40 

babies who were born here and who have taken their first steps and spoken their first words in 

our communities. We are talking about kids who have been going to Australian schools, making 

friends, studying hard and scoring goals for the school soccer team. We’re talking about women 

who have been sexually assaulted on Nauru, who are traumatised and just starting to rebuild 

their lives. Turnbull’s announcement will terrify them.”  

“It might not be today. It might not be tomorrow. But Turnbull is saying to these families that one 

day soon he plans to uproot them and send them to a life in limbo somewhere else.”  

Mr Webb said the proposed changes would also entrench the limbo for those on Nauru and 

Manus and permanently separate families.  

“I was on Manus recently and met one man, Nayser Ahmed, who arrived here on a different date 

to his wife and kids. While his family are now rebuilding their lives in Sydney, Nayser has been 

stuck on Manus for the last three years. If Turnbull’s legal changes go ahead, this man may never 

see his kids again,” said Mr Webb.  

“Neysar just wants what every father in the world wants – to sit down at the end of the day and 

enjoy a meal with his kids. Whatever the policy challenge, ripping apart families isn’t the solution,” 

said Mr Webb.  

“It’s clear Nauru and Manus are dead ends. The government urgently needs to find a humane 

way forward. After three years of fear, violence and limbo, the government must bring the 

innocent people on Nauru and Manus to safety in Australia and allow those already in our 

communities to stay and continue rebuilding their lives.”  

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=47933776&KID=272354&LID=1392871
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=47933776&KID=272354&LID=1392871
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=47933776&KID=272354&LID=1392871
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=47933776&KID=272354&LID=1392871
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INDIGENOUS RIGHTS 

High Court to hear challenge to Northern Territory’s punitive police lock-

up powers 

27 October 2016  

The Northern Territory’s harsh police protective custody powers will come under scrutiny after the 

High Court agreed to hear a legal challenge brought by the North Australian Aboriginal Justice 

Agency (NAAJA) on behalf of Mr Anthony Prior.   

Mr Prior, an Aboriginal man, was apprehended under the Northern Territory’s protective custody 

laws after police found him drinking in public on New Years’ Eve in 2013. 

The Northern Territory’s protective custody laws allow police to detain someone for up to 10 

hours if an officer reasonably believes the person is drunk in a public place and is likely to commit 

an offence or intimidate, alarm or cause substantial annoyance because they are drunk. 

NAAJA’s Principal Lawyer, David Woodroffe, said that the powers are disproportionately used 

against Aboriginal people. 

“The Northern Territory has some of the most punitive and over-used protective custody laws in 

Australia. This case is about ensuring these powers are used fairly and appropriately,” said Mr 

Woodroffe. 

Police officers previously gave evidence that they did not know Mr Prior, but believed he was 

likely to commit a future offence based on an ‘educated assumption’. 

“Over 90% of the men and women locked up under these laws are Aboriginal. This case 

highlights the risk that people are being locked up because of stereotypes or profiling,” said Mr 

Woodroffe. 

The Human Rights Law Centre’s Director of Legal Advocacy, Ruth Barson, who is coordinating 

the legal team, said that the powers are used around 10,000 times each year and that Northern 

Territory should be doing everything it can to avoid unnecessarily locking people up. 

“The Northern Territory’s lock-up rates are staggeringly high. No other Australian state or territory 

has protective custody laws that allow police to lock-up a drunk person on the mere belief that 

they might commit a future offence,” said Ms Barson. 

Twenty-five years ago the Royal Commission into Aboriginal Deaths in Custody made clear that 

locking someone up should only ever occur as a last resort, and that police should be required to 

consider safer, more therapeutic options. 

Ms Barson said that almost all other jurisdictions require police to consider alternatives to 

protective custody, like taking someone to a sobering up shelter or into the care of a family 

member. 

“Properly resourced alternatives to detention are a far better and safer option. Problem drinking is 

best tackled through the health system, not the criminal justice system. Unnecessarily locking 

people up isn’t the answer,” said Ms Barson. 

The case will be heard by the High Court in Canberra on 6 December 2016 at 10:15am. It is an 

appeal from the Northern Territory Court of Appeal. 
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Mr Prior is represented by NAAJA, barristers Brian Walters QC, Emrys Nekvapil and Fiona 

Batten, with the assistance of King & Wood Mallesons. 

 

INTERNATIONAL LGBTI RIGHTS UPDATE 

Inaugural gathering of LGBTI Pacific youth leaders, Joint Australia/US 

dialogue on LGBTI rights & UN SOGI expert position defended 

23 November 2016 

Snapshot from the first Pacific LGBTI Youth Forum 

The first Pacific LGBTI Youth Forum was held in Sydney from 12-15 October to facilitate human 

rights training, capacity-building and discussion between 38 young LGBTI advocates selected 

from 14 Pacific countries. The Human Rights Law Centre’s Director of Advocacy & Strategic 

Litigation Anna Brown presented on using international human rights law mechanisms to 

leverage concrete legislative change and lawyer Lee Carnie attended as an Australian delegate. 

The Forum opened with inspirational guest speakers, including former Australian High Court 

Judge Michael Kirby, who discussed the importance of Australia playing a leading role for LGBTI 

rights in the Asia-Pacific region. Black Rainbow’s Dameyon Bonson – a proud Mangarayi and 

Torres Strait Islander and out gay man – emphasised the importance of understanding 

intersectionality in the context of suicide prevention for Aboriginal and Torres Strait Islander 

LGBTI people in the Kimberley. 

Melbournian Jacob Thomas shared their own moving, deeply personal experience of acceptance 

from a kid in a country town to meeting the Queen as a leading advocate for gender diverse 

youth: 

“A forum like this matters so much. It has great significance to that 10 year old kid who didn’t 

realise that they meant something, to anyone … If 10 year old me knew what 26 year old me 

knows now, then they wouldn’t have tried to kill themself for fear of being hated and kicked out of 

home”. 

The LGBTI Foreign Policy Panel also set an encouraging tone for delegates to lobby and 

advocate for change. US Special Envoy for the Human Rights of LGBTI Persons Randy Berry 

advised delegates to take heart in change and that the side of love and equality are winning: 

“I believe people are predisposed to being fair and just; we just have to equip them with the tools 

to realise that”. 

Importantly, young LGBTI advocates from Pacific Island states called for an end to violence and 

discrimination facing LGBTI people in the Pacific. A delegate from Papua New Guinea asked 

people to remember Harry Peter, who was killed in Papua New Guinea by his extended family 

the week before for being gay. One of Harry’s friends who spoke out about his death has since 

been a victim of backlash and threats on her life. Papua New Guinea continues to enforce laws 

criminalising consensual sex between men and does not protect against discrimination facing 

LGBTI people, which exacerbates endemic social discrimination and isolation and serves as a 

barrier to LGBTI people accessing police protection from threats and violence. 

Young LGBTI advocates from Pacific Island states shared their personal experiences of being 

fa’afafine as a cultural identity with many nuances and descriptions within Pacific communities 

http://www.abc.net.au/news/2016-10-06/png-man-allegedly-killed-for-being-gay/7907720
http://www.abc.net.au/news/2016-10-10/friend-of-png-gay-man-faces-backlash-for-condeming/7919960
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not fully captured by Western frameworks which focus on individual identity over communal and 

relational identity. 

The Forum served as a crucial reminder that the LGBTI rights priorities in the Pacific vary a great 

deal. For example, Samoa has repealed cross-dressing laws, prohibited employment 

discrimination on the basis of sexual orientation and launched its National Human Rights 

Institution but continues to criminalise consensual sex between men and does not protect against 

discrimination faced by LGBTI people. Palau has decriminalised consensual same-sex activity 

and passed hate crime laws protecting LGBT people – but social and cultural acceptance in a 

religious community has a long way to go, with delegates committing to forming the first Palauan 

LGBTI community advocacy group. While the Marshall Islands has de-criminalised consensual 

same-sex activity, there are no laws prohibiting discrimination because of a person’s sexual 

orientation or gender identity and there aren’t any LGBTI community groups to advocate for 

human rights protections – although this may change soon. 

The Forum was coordinated by the Kaleidoscope Human Rights Foundation and funded by the 

United States Government. More information on the forum is available here. 

Joint Australia-United States dialogue supporting human rights of LGBTI people 

On 14 October 2016, the first joint dialogue between Australia and the United States on 

advancing the human rights of lesbian, gay, bisexual, transgender and intersex (LGBTI) people 

was also held. 

The joint dialogue is a welcome step forwards which promises action, with Australia and the 

United States jointly committing to: 

Increase efforts in the Indo-Pacific region to combat discrimination and violence against LGBTI 

people – including the launch of two new initiatives in the Pacific to increase civil society efforts to 

address violence and discrimination against LGBTI persons; 

Continue to support the human rights of LGBTI people in the United Nations and the Equal Rights 

Coalition – a newly formed international LGBTI coalition which Australia joined recently; and 

Coordinate the provision of targeted funding for LGBTI communities – including Australia recently 

joining the Global Equality fund. 

The announcement was made as the first ever Pacific LGBTI Youth Forum concluded in Sydney. 

The full media release is available here. 

United Nations SOGI Independent Expert safeguarded against hostile resolution 

On 21 November 2016, the United Nations mandate of Independent Expert to prevent violence 

and discrimination based on sexual orientation and gender identity (SOGI) was successfully 

safeguarded at the UN General Assembly. 

The Human Rights Law Centre joined 850 civil society, human rights and LGBTI rights 

organisations from 157 countries around the world to call on states to respect the authority of the 

UN Human Rights Council and to uphold the SOGI Independent Expert. 

Australia voted in support of the SOGI Independent Expert mandate against the resolution, which 

challenged the appointment of the first international expert focusing on LGBTI rights on the basis 

that protection from violence and discrimination on the basis of sexual orientation and gender 

identity are not codified as human rights under international law. 

For more information, the OutRight International media release is available here. 

 

https://www.theguardian.com/world/2016/aug/09/sydney-to-host-forum-teaching-pacific-lgbti-activists-on-fight-for-equality
http://dfat.gov.au/news/media-releases/Pages/australia-united-states-dialogue-in-support-of-the-human-rights-of-lgbti-persons.aspx
http://www.publicnow.com/view/95026B0E9CD52CDB0371D92CB31809C9F552AC22?2016-11-21-22:02:40+00:00-xxx847
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INTERNATIONAL HUMAN RIGHTS CASE NOTES 

UK High Court refuses extradition of UK citizen to Taiwan following fatal 

hit and run 

Zain Taj Dean v The Lord Advocate [2016] HCJAC 83 

Summary 

The United Kingdom High Court of Justiciary in Scotland has refused the request to extradite 

Zain Dean to Taiwan, finding that there was a real risk he would be subject to inhuman or 

degrading treatment or punishment if he was extradited, despite undertakings made by the 

Taiwan government. 

Facts 

In March 2010, a UK citizen, Zain Dean, hit and killed a delivery man in Taiwan, while he was 

driving under the influence. The Taiwan High Court sentenced Dean in July 2012 to serve four 

years in prison. However, in August 2012 Dean fled the country using his friend’s passport. Dean 

was subsequently arrested in Scotland in October 2013. 

The Taiwanese government sought to have Dean extradited to Taiwan to serve his sentence. 

Dean opposed attempts to be extradited, citing concerns with the general conditions of Taipei 

Prison, and threats to his personal safety that had been made by the victim’s family. To overcome 

these concerns the Taiwanese government made a number of undertakings relating to the 

conditions of Dean’s imprisonment. These conditions included that the sentence would not be 

reviewed, he would be in a larger cell, he would be able to segregate himself from the rest of the 

prison community, and there would be mechanisms for him to complain about any conditions of 

his imprisonment. 

Dean contested his extradition under article 3 of the European Convention on Human 

Rights (ECHR) which states that “No one shall be subjected … to inhuman or degrading 

treatment or punishment”, and section 87 of the Extradition Act 2003 (UK) which states that 

extradition must be compatible with the ECHR. 

At first instance, the Edinburgh Sheriff Court found that Dean should be extradited to Taiwan. 

Dean appealed the decision. 

Decision 

The High Court of Justiciary upheld Dean’s appeal, in a 2-1 decision, that he should not be 

extradited to Taiwan as there was a real risk that he could be subject to inhuman or degrading 

treatment or punishment. 

Majority decision 

The majority, Lady Paton and Lady Clark, stated that the consideration to be made was whether 

“substantial grounds have been shown for believing that there is a real risk of treatment [of the 

appellant in the Taiwan prison] incompatible with article 3″. A real risk must be “more than a mere 

possibility … but [is] something less than the balance of probabilities”.  

The court faced issues with finding sufficient evidence to make its determination, as no evidence 

was brought from people who had experience with the general conditions in the Taipei Prison. 

Hence the court was “left with the task of trying to piece together evidence from disparate and 

limited sources”. 
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The majority found that there was a real risk due to the problems with the Taiwan prison system 

and the personal risk that Dean faced in Taiwan. The risks in the prison system included: gross 

overcrowding, significant understaffing, problems of unchecked and uncontrolled abuse and 

bullying of prisoners, inadequate ventilation and toilet facilities, and inadequate opportunities for 

prisoners to exercise in the open air. 

Further, it was held that there were insufficient medical staff and services available for the 

prisoners. Dean also suffered from uniquely personal risks, as his notoriety in Taiwan put him “at 

particular risk of being the focus of hostility from prisoners”. 

While the majority noted that the Taiwanese government had made a number of undertakings 

that would improve the conditions under which Dean would be imprisoned, these did not entirely 

remove the risks. The undertakings included measures that were “wholly exceptional” and put 

Dean at risk by creating further animosity between him and the other prisoners. Additionally, the 

majority did not believe that the undertakings could provide sufficient protection due to the 

overcrowding and understaffing in Taiwan’s prisons.  

While Dean would have the option of remaining in his cell and not going to work with other 

prisoners, the majority considered that this would effectively place him in solitary confinement, 

which would put his mental and physical health at risk. Not leaving his cell would also not allow 

him to work towards parole. 

A major concern of the majority was also the lack of established routes to seek a remedy in 

respect of prison conditions. The majority found that prisoner’s rights appear to be in their very 

early stages of development, and that it is not clear which courts would be the appropriate forum 

to seek a remedy. 

Dissent of Lord Drummond 

Lord Drummond was of the opinion that the assurances granted by the Taiwan government were 

sufficient to overcome a number of Dean’s concerns, including those relating to overcrowding, 

understaffing, medical services, and the ability to make complaints. He held that these 

assurances should be taken in good faith, and that it could not be expected that prisons in 

Taiwan were the same standards as prisons in the UK. 

Lord Drummond disagreed that the threats made to Dean should be taken seriously, and said 

that Dean had the option of remaining separate from other prisoners if he had any concerns for 

his safety. Lord Drummond did not comment on the potential physical and mental health 

consequences of solitary confinement, but did note that solitary confinement is “simply a feature 

of prison life that must be endured”. 

Commentary 

The decision demonstrates the strong evidentiary burden on countries seeking to extradite 

prisoners from the UK, particularly where there is no extradition agreement. With neither party 

producing evidence from a credible source about the general conditions of Taiwanese prisons, 

the court had to piece together its understanding from limited sources, making it difficult to be 

convinced that there was no “real risk”. The court appeared unwilling to send a prisoner to a 

foreign prison where it was unclear if he would be protected or have access to remedies, which 

could therefore lead to human rights violations. 

The result emphasises the importance of the ECHR to the protection of rights in the UK.  The 

EHCR rights exist separately to the UK’s membership to the European Union and will not be 

directly affected by “Brexit”. However, Prime Minister Theresa May has been critical of the EHCR 
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in the past, and there have been suggestions of moving to a British Bill of Rights during the Brexit 

process. Until the future of human rights in the UK are resolved, it remains unclear if a prisoner’s 

right to freedom from inhuman and degrading treatment will receive the same protections going 

forward. 

The full text of the decision can be found here. 

David Baldi is a Law Graduate at Ashurst Australia. 

High Court of Belize declares historical sodomy law unconstitutional 

Orozco v The Attorney General of Belize and Ors (No. 66 of 2010) Supreme Court of Belize 

Summary 

On 10 August 2016, Chief Justice Benjamin of the Supreme Court of Belize declared that section 

53 of the Belize Criminal Code (Section 53), which criminalised homosexual intercourse, was 

unconstitutional. This ground-breaking decision marks the first time a former British Colony in the 

Caribbean has nullified its historical sodomy law. 

Facts 

The claimant, Caleb Orozco, is an openly gay man who works for the United Belize Advocacy 

Movement (UNIBAM); a Belizean NGO which advocates for the rights of men who have sex with 

men (MSM) and LGBT persons. UNIBAM and four other organisations were named as interested 

parties in support of Mr Orozco’s Claim. 

The Preamble to the Constitution of Belize recognises “the dignity of the human person and the 

equal and inalienable rights with which all members of the human family are endowed by their 

Creator”. In light of this Preamble, Mr Orozco sought a declaration that Section 53 violated the 

following fundamental rights set down in the Constitution of Belize: 

 The right to recognition of human dignity; 

 The right to privacy; 

 The right to equal protection of the law without discrimination; 

 The right to freedom of conscience; and 

 The right to freedom of expression. 

Opposing the claim was the Attorney-General of Belize and three interested parties: the Catholic 

Church, Church of England and The Belize Evangelical Association (together, the Churches). 

His Honour observed that these religious bodies could be conceived as representing “the vast 

majority of Christians in Belize”. 

The Criminal Code 

Section 53 stated that “[e]very person who has carnal intercourse against the order of nature with 

any person or animal shall be liable to imprisonment for ten years”. The section criminalised, 

among other sexual acts, any form of intercourse between consenting male adults in private. 

Justice Benjamin noted there was no known statutory or judicial definition of “against the order of 

nature”. In fact, in an attempt to argue for the non-discriminatory nature of the offence, the 

Churches’ submitted that the broad ambit of the expression “against the order of nature” meant 

the wording of the section was gender neutral and would apply to both male and female 

participants, criminalising sexual acts such as anal and oral intercourse between a male and a 

female. 

https://www.scotcourts.gov.uk/search-judgments/judgment?id=bd2e1fa7-8980-69d2-b500-ff0000d74aa7
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The offence under the current Criminal Code was not indigenous to Belize and could be traced 

back to British colonial rule. In fact, the original Criminal Code of Belize (brought into force in 

1888) distinguished between “Unnatural crime” (including “buggery by force or without consent”), 

which was punishable by hard labour for life, and “Public Nuisances”, which included “buggery 

(with consent)”. The modern drafting that removed the differentiation in relation to consent was 

introduced in similar terms to the modern Section 53 in 1944.  

Decision 

Justice Benjamin found that Section 53 of the Criminal Code of Belize violated Mr Orozco’s rights 

recognition of human dignity, privacy, equal protection of the law without discrimination and 

freedom of expression. 

Mr Orozco’s claims in relation to freedom of conscience and freedom of expression were made in 

response to submissions by the Churches as to the importance of God in the interpretation of the 

Constitution and were not a focus of His Honour’s judgment. 

Dignity, Equality, Discrimination 

In deciding that the law violated Mr Orozco’s right to human dignity, His Honour accepted the 

submission that the law stigmatised Mr Orozco as being a criminal simply by virtue of being a 

homosexual and categorising consensual male homosexual acts in private with forced 

intercourse, sex with minors and sex with animals. His Honour stated that despite the argument 

that Section 53 embraces acts involving males and females, the impact on a homosexual man 

was “disproportionate in light of the deep stigmatisation caused by them being primary targets.” 

His Honour held that Mr Orozco had not been treated equally before the law on the basis of his 

homosexuality and as such Section 53 was discriminatory in its effect. 

Privacy 

Justice Benjamin stated that “[p]ersonal Privacy is associated with and indeed emendates from 

the concept of human dignity”. The Churches’ key argument against a homosexual man’s right to 

protect his private and family life was that of “public morality” given the “deeply religious” nature 

of Belizean society (the Churches pointed to the fact that Christians account for 71% of Belizeans 

according to the latest census). In support of this, the Church pointed to the Preamble to the 

Constitution of Belize which refers to the “Supremacy of God” and the limitation under section 

9(2) of the Constitution that requires laws enacted to be in the interest of ‘public morality’, which 

they argued would supersede Mr Orozco’s right to privacy. 

His Honour observed that while the Preamble acknowledged the “Supremacy of God”, Belize was 

“a secular state with a written Constitution which provides for the protection of fundamental 

human rights and freedoms”. His Honour also rejected the argument that Belizean society was 

“deeply religious, founded upon strong Christian values, morals and the family”, stating it was 

“just a bald assertion not supported by any evidence.” Although Justice Benjamin conceded that 

the majority of Belizeans were Christians this did not justify the “public morality” argument. In 

order for this argument to be upheld the Church would have had to show some harm would be 

caused if the conduct was unregulated. His Honour found no evidence was presented as to the 

real likelihood of such harm. 

The Churches also attempted to argue that Mr Orozco’s right to privacy should be limited on the 

grounds of “public health” (another limitation under section 9(2) of the Constitution) because 

decriminalising the practice of anal intercourse would lead to an increase of HIV among men who 

have sex with men. However, upon examination of the evidence before the court Justice 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 24 

 

 

 

 

 

 

 

 

 

 

 

Benjamin found that “section 53 so far as it relates to MSM hinders rather than aids testing and 

treatment [of HIV] as a matter of public health.” 

Commentary 

The evidence provided by Mr Orozco and his expert witnesses throughout the case demonstrated 

that this decision will have a profound impact on the lives of homosexual men living in Belize, 

particularly on their mental and physical health. 

Mr Orozco gave evidence that throughout his life he had been the subject of constant 

harassment, mocking and stigmatisation that deeply affected his development, ability to nurture 

relationships and to express his sexuality. He also gave evidence of the accounts of attacks and 

threats of violence and hostility which were reported to him though his work at UNIBAM along 

with fears of prosecution faced by Belizean men and the restrictions this fear posed to their own 

relationships. 

Dr Sharpe, Mr Orozco’s expert, gave evidence that laws of Belize continue to fuel the HIV 

epidemic as men who have sex with men were reluctant to seek screening and treatment for HIV 

due to fears of stigma and discrimination. A report by Dr Burke, another expert, stated “Belize has 

the highest adult HIV prevalence along Central American countries as at 2009.” The report spoke 

of a climate of hostility towards men who have sex with men: “driving their sexual behaviour 

underground thus hampering efforts…to promote safer sex…and roll out health care.” 

More broadly, this decision will set a precedent for the predominantly Christian jurisdictions of 

Latin and Central America who still have a laws which criminalise homosexual intercourse and 

will send a message to churches about laws which continue to violate the human rights of LGBTI 

people living in the Caribbean. 

The full text of the decision can be found here.  

Laura-Rose Lynch is a Lawyer at Allens. 

Canadian Supreme Court reaches different conclusions on the 

constitutionality of the retrospective operation of two laws relating to sex 

offenders 

R v KRJ [2016] SCC 31 (21 July 2016) 

Summary 

The Supreme Court of Canada found that a law empowering sentencing judges to prohibit sexual 

offenders from having any contact with persons under 16 years of age could not be applied 

retrospectively. 

The Court held that the prohibition on such contact was an unreasonable limit on an offender’s 

constitutional right to “the benefit of the lesser punishment” in cases where the law is varied after 

the commission of an offence but prior to sentencing. The Court found that the Crown had failed 

to establish that the new provision provided any additional benefits to Canadian society to justify 

its retrospective application. 

However, the Court also found that a prohibition on offenders from using the internet could be 

applied retrospectively, as this limit on the right to the lesser punishment could be justified in that 

it was directed at “emerging harms precipitated by a rapidly evolving social and technological 

context”. 

Facts 

http://www.belizejudiciary.org/web/wp-content/uploads/2016/01/Supreme-Court-Claim-No-668-of-2010-Caleb-Orozco-v-The-Attorney-General-of-Belize-et-al1.pdf
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The appellant had pleaded guilty in 2013 to incest and child pornography offences committed 

between 2008 and 2011. 

Section 161(1) of Canada’s Criminal Code, RSC 1985, c C-46 (Code) gives sentencing judges 

the discretion to prohibit sexual offenders from engaging in various forms of everyday conduct 

upon the offenders’ release into the community. 

In 2012 (after the offences were committed but before sentencing), section 161(1)(c) of the Code 

was amended to prohibit offenders from having any contact with young persons under 16 years 

of age, no matter the means of communication (Contact Prohibition). Section 161(1)(d) was 

also introduced at that time, which prohibited offenders from using the internet or other digital 

network (Internet Prohibition) (together the 2012 Amendments). 

The issue for the Court was whether the retrospective operation of the 2012 Amendments was 

constitutional. If so, the new provisions could be employed to impose more restrictive conditions 

on the appellant. This question was to be determined by reference to two key provisions of 

the Canada Act 1982 (UK) c 11, sch B pt 1 (‘Canadian Charter of Rights and 

Freedoms’) (Charter). 

 First, section 11(i) of the Charter stipulates that if the punishment for an offence is varied 

after the person commits the offence but before sentencing, then the person is entitled 

to “the benefit of the lesser punishment”. 

 Second, section 1 of the Charter provides that a law that limits a constitutional right must 

do so in pursuit of a sufficiently important policy objective. 

The Court therefore needed to decide whether the measures contained within the 2012 

Amendments constituted “punishment” so as to infringe upon and limit the appellant’s section 

11(i) right. If so, the Court was then required to decide whether the limitation of the section 11(i) 

right could be demonstrably justified under section 1 of the Charter. 

Decision 

What constitutes “punishment” for the purposes of section 11(i) of the Charter? 

The Court was unanimous in finding that the prohibitions which sentencing judges could order 

under the 2012 Amendments constituted “punishment” within the meaning of section 11(i) of the 

Charter. In reformulating the test for what constitutes punishment from R v Rodgers [2006] 1 SCR 

554 (Rodgers), the Court found that a measure constitutes “punishment” if: 

 it is a consequence of conviction that forms part of the arsenal of sanctions to which an 

accused may be liable in respect of a particular offence; and either: 

 it is imposed in furtherance of the purpose and principles of sentencing; or 

 it has a significant impact on an offender’s liberty or security interests. 

The Court was concerned that under the old two-limb Rodgers test, sanctions aimed primarily at 

public protection (including the 2012 Amendments) would not fall under the ambit of “punishment” 

despite their obvious impact on the person to which they apply. The Court therefore reformulated 

the Rodgers test by adding a third limb (see above) to “embody a clearer, more meaningful 

consideration of the impact a sanction can have on an offender” (at [36]). 

Could the limits to the section 11(i) right be justified under section 1 of the Charter? 

This assessment required an evaluation by the Court of whether the means chosen were (i) in 

furtherance of “a sufficiently important policy objective”, and (ii) were proportional to that 

objective. 
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Unsurprisingly, the Court held that the overarching objective of the 2012 Amendments, being to 

enhance the protection afforded to children against the risk of harm posed by convicted sexual 

offenders, was a “vital” aim for a free and democratic society (at [66]). 

The Court further held that the 2012 Amendments satisfied the principle of “minimal impairment”, 

in that there were no apparent alternative, less harmful means of achieving that same objective. 

The Court noted that the provisions were highly discretionary and specifically tailored to the 

overarching objective of child protection. Moreover, they were to be imposed only when a judge 

was satisfied that the specific offender posed a continuous risk to children and the community 

upon their release. 

(i) Contact Prohibition 

Despite the policy imperatives, the majority still held that the negative, “deleterious” effects 

flowing from the retrospective operation of the Contact Prohibition were so significant, and the 

precise benefits to society too speculative, to justify the Court limiting the section 11(i) right. 

The majority found that there was no evidence brought by the Crown showing why the enhanced 

protection was now suddenly required. The majority held that “[t]he dearth of a compelling 

temporal justification for imposing [the Contact Prohibition] retrospectively enhances the damage 

the provision does to fairness and the rule of law, and thus undermines public confidence in the 

judicial system” (at [83]). As such, the retrospective operation of the Contact Prohibition was held 

to be unconstitutional. 

(ii) Internet Prohibition 

Although the majority noted that the deleterious effects resulting from the retrospective operation 

of the Internet Prohibition included “a significant deprivation of liberty” that may result in 

“substantial consequences both socially and economically” (at [98]), they found that the new 

prohibition was directed “at grave, emerging harms precipitated by a rapidly evolving social and 

technological context” (at [99]). 

The majority found that the legislative gap which emerged as a result of these rapid changes, 

including drastic increases in the rates of online sex crimes, provided Parliament with a 

“compelling temporal justification for giving [the Internet Prohibition] retrospective effect” (at 

[111]). 

Commentary 

It is arguable that the majority should not have reached two different conclusions as to the 

constitutionality of the retrospective operation of the two laws after evaluating the respective 

temporal justifications for giving each provision retrospective effect. 

In relation to the Internet Prohibition, given that the pre-2012 iteration of section 161(1) of the 

Code allowed for sentencing judges to make an order prohibiting the offender from “using a 

computer system…for the purposes of communicating with a person under the age of 16 years”, 

it is arguable that this provision provided sentencing judges with ample scope to regulate the 

internet use of online sexual predators and that there was no sufficiently pressing need to allow 

for the retrospective operation of the Internet Prohibition. 

Moreover, the majority may also have underweighted the future implications of an Internet 

Prohibition on the offender in its proportionality evaluation.  The internet is already an 

indispensable destination for commerce, education, entertainment and communication – it is 

likely to become even more important in future – and therefore any such imposition on offenders 

is likely to become a greater burden as time passes.  
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Finally, the impact of the retrospective operation of the 2012 Amendments depends entirely on 

the circumstances of each offender. For example, if an offender does not have children of their 

own, it is certainly arguable that not having access to the internet is a far greater burden than a 

prohibition on contact with any person aged 16 years or under without supervision. 

The full text of the decision can be found here. 

Antony Freeman is a Solicitor at King & Wood Mallesons. 

UK Court of Appeal clarifies limits on the extra territorial application of 

the European Convention on Human Rights 

Al-Saadoon & Ors v Secretary of State for Defence [2016] EWCA Civ 811 

Summary 

The UK Court of Appeal has stated that the extra-territorial application of the European 

Convention on Human Rights (Convention) does not extend to acts of physical violence by state 

agents in a foreign territory without there having been a prior exercise of control. If all acts of 

extra-territorial violence by state agents are to be recognised as constituting an exercise of 

jurisdiction by a Convention State, then it is for the European Court of Human Rights to clearly 

articulate this the Court stated. The Court also found that Convention States do not have an 

obligation to investigate claimed breaches of the Article 3 duty not to expose a person to a real 

risk of torture or prohibited treatment in the hands of another State, or claimed breaches of Article 

5 outside of enforced disappearances.  

Facts 

The UK Court of Appeal was asked to consider whether the Convention applied extra-territorially 

to various acts of British soldiers before, during and after British military involvement in Iraq 

between 2003 and 2009. 

The Court considered the Convention’s extra-territorial application in the circumstances of a 

number of test cases relating to three groups of claimants: 

 judicial review proceedings seeking orders for the Secretary of State for Defence to 

investigate alleged human rights violations; 

 judicial review proceedings similar to those in (1) but brought by two individuals, who 

were detained by British forces in an area of Iraq under US authority and transferred to 

the custody of the US in accordance with an Memorandum of Understanding; and 

 claims for compensation against the Ministry of Defence. 

Decision 

The two primary issues considered by the Court were the scope of the application of the 

Convention pursuant to Article 1, and the extent of a Convention State’s investigative obligations 

in relation to claimed breaches of Articles 3 and 5. 

Extra-territorial jurisdiction 

Article 1 provides that contracting parties shall secure to everyone within their jurisdiction the 

rights and freedoms defined in Section 1 of the Convention.  The European Court of Human 

Rights (Strasbourg Court) has held that jurisdiction is primarily territorial, but that extra-territorial 

jurisdiction will arise in exceptional circumstances. 

The Court was primarily concerned with the exceptional circumstances in which an individual 

located outside of the territorial jurisdiction of a Convention State is within a Convention State’s 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16069/index.do
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jurisdiction by virtue of being under “state agent authority and control”.  According to the 

Strasbourg Court, the exceptions to the general rule of territorial jurisdiction occur when 

 diplomatic and consular agents present on foreign territory exert authority and control 

over others (first exception); 

 through the consent, invitation or acquiescence of the government of a foreign territory, 

a Convention State exercises all or some of the public powers normally exercised by 

that government, for example exercising police or military powers normally exercised by 

Iraqi government security forces (second exception); or 

 a Convention State’s agents exercise physical power and control over an individual 

(third exception). 

In relation to the third exception, the Court overturned the finding of the primary judge that the 

case law of the Strasbourg Court demonstrated an intention to extend extra-territorial jurisdiction 

under the Convention to all acts of force by a state agent against individuals in a foreign territory. 

Instead, the Court found that ‘the intention of the Strasbourg court was to require that there be an 

element of control of the individual prior to the use of lethal force’ [69]. 

The Court noted that an individual need not be formally detained to be under the control of a state 

agent. It acknowledged the difficulties inherent in determining when a state agent has exercised 

control, observing that it would ‘be necessary to attempt to distinguish between different types 

and degrees of physical power and control and that this will result in fine and sometimes tenuous 

distinctions’ [71]. These difficulties were ‘an inevitable consequence of the principle formulated’ 

by the Strasbourg Court in Al Skeini v United Kingdom (2011) 53 EHRR 18. The Court concluded 

that if the extra-territorial jurisdiction of the Convention were to capture all acts of force by state 

agents in another State’s territory, then the Strasbourg Court must clearly reach this conclusion 

itself, not a national court. 

By way of practical example, one of the test cases involved an Iraqi civilian who accidentally 

knocked a soldier over with his car door when queuing for petrol in Basra, and was shot in the 

stomach by a soldier and then had his head smashed against the concrete by a soldier. While 

extra-territorial jurisdiction was found to arise in this case, this was based on the second 

exception (the exercise of public powers – policing fuel rations among the civilian population – on 

behalf of the Iraqi Government). In relation to the third exception, the court noted that the use of 

force through shooting was not sufficient to bring the conduct within the jurisdiction of the UK for 

the purposes of the Convention, however the subsequent actions of the soldier may have 

represented the exercise of a degree of control so as to enliven the extra-territorial jurisdiction of 

the Convention. 

With respect of the individuals captured by British forces who were transferred to, and detained 

by, the US, the Court noted that what matters is whether the Convention State ‘has the power to 

decide whether the individual should be kept in detention…and the power to dictate how the 

individual is treated while in custody’ [103]. The Court found that the individuals in question were 

‘undoubtedly’ under the physical power and control of the US and therefore not within the UK’s 

jurisdiction. 

Investigative obligations 

Article 3: Prohibition on torture and inhuman or degrading treatment or punishment 

One of the obligations on Convention States under Article 3 of the Convention is not to send an 

individual to another State ‘where there are substantial grounds for believing that he would face a 

real risk of being subjected to torture or other prohibited treatment’ (Soering v United 
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Kingdom (1989) 11 EHRR 439). The Court in the present case was concerned with whether 

Convention States also have an obligation to conduct an investigation into an alleged breach of 

the Soering obligation. 

The Strasbourg Court has previously recognised a positive obligation on States to effectively 

investigate allegations of torture and inhuman or degrading treatment or punishment 

(the investigative obligation), however the question in this case was whether the investigative 

obligation was applicable to Soering type cases. 

The Court stated that the investigative obligation was a duty to investigate a credible claim of ill-

treatment in order to identify and punish those responsible.  It was not a duty to investigate the 

conduct of state officials in potentially exposing an individual to the risk of ill-treatment by 

transferring that person to another State. The only circumstances in which the investigative 

obligation might arise in Soering-type cases is where, after handing over the individual to another 

State, the Convention State directs, or is complicit in, the torture or other serious mistreatment by 

the agents of the receiving State. 

Article 5: Right to liberty and security of the person 

The Court also dealt with whether an investigate obligation arises in all cases where detention 

takes place beyond the reach of the courts, including detention that is not secret or 

unacknowledged. The Court observed that it is well established that a procedural investigative 

duty arises under Article 5 in relation to claims of an “enforced disappearance”, because in such 

circumstances the State refuses to acknowledge the detention or disclose the fate of the person 

detained and the person is therefore otherwise outside the reach of the law.  

However, it stated that these circumstances were distinguishable from other breaches of Article 

5. Articles 5(4) and 5(5) typically operate to provide an effective remedy where detention has not 

been ‘concealed or wilfully denied’ by the State – those detained in breach of Article 5 are entitled 

to a trial within a reasonable time or release pending trial, and have a right to compensation.  The 

Court commented that it could see no reason in principle why the duty in relation to enforced 

disappearances should be extended to ‘all cases in which a person has been detained in the 

absence of judicial scrutiny or control, even if the detention is not secret or unacknowledged’ 

[177]. 

Commentary 

This is a significant decision that clarifies the current standing of the confined extra-territorial 

application of the Convention.  As acknowledged by the Court, there is a strong policy rationale 

for such limitations, particularly in confining the Convention’s application in the context of military 

operations so as to ensure that the Convention does not wholly displace international 

humanitarian law which governs activities during armed conflict. As recognised by both the Court 

and the primary judge, an expansion in the scope of the Convention’s extra-territorial application 

to the use of force in overseas military operations may lead to a flood claims from any major 

foreign intervention. 

Although the decision attempts to clarify the Strasbourg Court’s position on extra-territorial 

jurisdiction under the Convention, the Court expressly deferred responsibility for the complexities 

arising from the current standing of the law, and any responsibility for extending extra-territorial 

jurisdiction, to the Strasbourg Court. 

The Court dealt with two other issues, not addressed in this case note: whether Article 5 is 

displaced by international humanitarian law during an armed conflict; and whether the United 

Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
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Punishment gives rise to domestically enforceable rights and if so, the relationship between those 

and the investigative obligations discussed above. 

The full text of the decision can be found here. 

Alice Muhlebach is a Partner and Olivia McIntosh is a Graduate at Ashurst. 

AUSTRALIAN HUMAN RIGHTS CASE NOTES 

High Court finds the challenge to the closure of the rolls period a bridge 

too far 

Murphy v Electoral Commissioner [2016] HCA 36 (5 September 2016) 

Summary 

Although voting in Australia is compulsory, the Electoral Act requires electors to be enrolled 

before they can vote.  If an elector isn’t enrolled on election day, their name will not be found on 

the electoral roll at a polling place, and they will not be able to vote. 

The Electoral Act provides that once the writs for an election are issued, there is a seven day 

grace period for enrolments, after which the rolls close.  No further enrolments can be accepted 

from the close of the rolls until after the election is finished (the ‘suspension period’).  The 

suspension period can be anywhere from roughly three to seven weeks. 

Following on from a series of cases which established a constitutional protection of the franchise 

in Australia, the Murphy case sought to challenge the provisions in the Electoral Act which 

establish the suspension period.  

If the plaintiffs had been successful, Australians would have been entitled to enrol for a much 

longer period of time in the lead up to the 2016 Federal election, and up to 900,000 unenrolled 

persons would have had a greater opportunity to participate. 

The High Court unanimously found against the plaintiffs. 

Facts 

Sections 7 and 24 of the Constitution provide that the Senate and House of Representatives are 

to be composed of senators and members “directly chosen by the people” of 

State/Commonwealth.  

The cases of Roach v Electoral Commissioner (2007) 233 CLR 162 and Rowe v Electoral 

Commissioner (2010) 243 CLR 1 established that these two provisions limited legislative power 

with respect to the eligibility of persons to vote: in short, although the Constitution leaves it to 

Parliament to create the electoral system through which parliamentarians are elected, the 

Constitution protects the franchise from interference without a “substantial reason.”  In Roach this 

meant that the Federal Parliament could not arbitrarily disenfranchise prisoners from 

voting.  In Rowe the attempt to shorten the suspension period from seven to three days was 

found to be unconstitutional. 

Murphy involved a more ambitious challenge, in that it involved no new legislative attempt on the 

part of the Parliament to restrict the franchise, but rather sought to invalidate the pre-existing 

suspension period. 

Using proportionality testing of the sort developed in the political communication cases, and with 

reference to the state electoral systems in Victoria, New South Wales and Queensland — which 

in recent years have been amended to allow on-the-day or up-to-the-day-before enrolment — the 

plaintiffs argued that technology had now progressed to the point that on-the-day enrolment is 

http://www.bailii.org/ew/cases/EWCA/Civ/2016/811.html
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clearly feasible, and that as a result, the suspension period now served to impose an 

unnecessary and unconstitutional burden on the franchise. 

Decision 

Although the orders were handed down unanimously and very quickly, the Court did not agree on 

its reasons (and published them several months later).  In six separate judgments (French CJ 

and Bell J writing together), their Honours approached the constitutional protection of the 

franchise and the tests applicable to it in very different ways. 

The main unifying threads that come out of the six judgments are that: 

 there is no constitutional requirement for the electoral system to provide for the largest 

possible number of persons to be enrolled; 

 the suspension period performs a number of purposes within the Electoral Act, including 

securing the accuracy of the electoral rolls.  Even if suspending enrolments does burden 

the franchise, that burden is for a substantial reason in that it promotes a “coherent and 

structured” system; and that 

 ss 7 and 24 of the Constitution leave the Federal Parliament with a great deal of 

legislative choice when crafting an electoral system, and the suspension period is a 

carefully balanced incident of that choice within the electoral system as a whole.  The 

Court was concerned then that the plaintiffs’ argument began to encroach on the 

legislative function; or in the words of Gageler J, that it focused on achieving “some 

notion of Pareto-optimality.” 

Commentary 

While the judgments all agree that the plaintiffs were — in effect — asking for too much, there are 

a number of disagreements between the judgments as to the exact tests to be applied. 

Some of these disagreements are significant, particularly with respect to the use of proportionality 

testing.  For example, the joint judgment of French CJ and Bell J found that the approach to 

proportionality provided in the most recent political communication case (McCloy v New South 

Wales [2015] HCA 34) was “inapposite” in the electoral context, and stressed that the adoption of 

that approach “did not reflect the birth of some jurisprudential pest destructive of the delicate 

ecology of Australian public law.” 

Gordon J similarly held that proportionality in the McCloy sense was not appropriate here, 

because Parliament was effectively under an obligation to create and maintain electoral laws 

(whereas this is not the case where political communication questions generally arise). Gageler J 

also considered McCloy to be inapplicable. 

The judgements of Kiefel and Nettle JJ, however, considered the McCloy test to be appropriate 

and applied it.  Keane J expressed scepticism for whether the political communication tests could 

be applied by analogy, but found that even if they could, the suspension period would remain 

valid. His Honour also grapples at length with the notion that a law which is valid at one point in 

time could, through changing circumstances and constitutional facts, become invalid at a later 

point in time. 

These disagreements provide a fascinating insight into the way the Court views proportionality 

testing and its role within Australian public law more broadly. 

The full text of the decision can be found here.  

Doug Porteous is a Solicitor at King & Wood Mallesons. 

 

http://www.austlii.edu.au/au/cases/cth/HCA/2016/36.html
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NOTICEBOARD 

Event: 2016 Human Rights Oration 

Date: Wednesday 7 December 2016 

Venue: Deakin Edge, Federation Square, Melbourne 

This year's Human Rights orator is former federal disability commissioner Graeme Innes, who will 

discuss human rights and diversity in employment. The official oration will be followed by a panel 

of expert speakers, moderated by Victorian Equal Opportunity and Human Rights Commissioner 

Kristen Hilton. 

Click here for more details. 

Event: Human Rights and the Politics of the Veil 

Date: Tuesday 29 November 2016  

Venue: Courtroom 1 (8A), Level 8, Federal Court of Australia, 305 William Street, 

Melbourne 

Melbourne Law School and the Federal Court of Australia will deliver the final ‘Judges in 

Conversation’ event for 2016, where the Honourable Justice Susan Kenny (Federal Court of 

Australia) and the Honourable Justice Debra Mortimer (Federal Court of Australia) will be in 

conversation with Professor Ratna Kapur (Global Professor of Law at Jindal Global Law School) 

to discuss the topic "Human Rights and the Politics of the Veil". 

Click here for more details. 

Job: Northern Land Council 

An exciting opportunity exists with the NLC for a highly motivated and skilled legal Advisor to 

undertake a key role within a team of practitioners providing legal services to the NLC, traditional 

owners, aboriginal communities and groups in the Northern Territory. 

The closing date for this position is Monday 5 December. Click here for more details. 

Jobs: Justice Connect 

The Not-for-Profit team at justice Connect are currently seeking a lawyer for a two-year term to 

play a vital role in delivering training, tailored legal information and pro bono services to the 120 

Local Aboriginal Land Councils across NSW. This position is based in the Sydney office with 

opportunity to travel to regional areas as needed.  

The closing date for this position is Monday 28 November. Click here for more details. 

RECENT HRLC MEDIA HIGHLIGHTS 

Lawyers weigh up court challenge to Victorian riot response 
The Victorian Government may now face a legal challenge to its attempt to move some juvenile 

detainees to adult prisons. Hugh de Kretser spoke to ABC’s The World Today.  

Listen here.  

http://veohrc.cmail19.com/t/ViewEmail/j/68523B173FCEDDA8/1FF7AB79F8768EBAD8E2A916412CAE5B
http://alumni.online.unimelb.edu.au/s/1182/match/wide.aspx?sid=1182&pgid=10095&gid=1&cid=14526&ecid=14526&post_id=0
http://www.nlc.org.au/positions/info/positions-vacant-legal-adviser-minerals-energy/
http://www.justiceconnect.org.au/get-involved/jobs-justice-connect
http://www.abc.net.au/worldtoday/content/2016/s4575916.htm
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Family caught in middle of asylum seeker deal 

A family has become caught in the middle of Australia's new asylum seeker deal with the US. 

While most of the family is in Australia, the father is on Manus Island and may be sent to 

America. Daniel Webb spoke with ABC’s 7.30 about Nayser and his family. 

Watch here. 

Confusion, fear and joy from asylum seekers over government's US 

resettlement plan 
Daniel Webb spoke with The Age about the Turnbull Government’s transfer of asylum-seekers 

from Manus Island and Nauru to the USA.  

Read here. 

The court case behind Australia’s first recognised same-sex marriage 

As half of Australia’s first federally recognised same-sex marriage, and divorce, Grace Abrams 

has spent her life battling perceptions of her gender. Anna Brown spoke to The Saturday Paper 

about this landmark court case. 

Read here. 

Trans students forced to register with VCE authority with unwanted 

gender tag 
Anna Brown spoke with The Age about proposed birth certificate reforms that will remove barriers 

for trans, gender diverse and intersex people accessing birth certificates that reflect the gender 

they live as. 

Read here. 

Inquiry can't overlook NT housing 'crisis' 

The Northern Territory Royal Commission must consider an Aboriginal "housing crisis" is a key 

driver of children entering the child protection and youth detention systems, human rights groups 

say. Adrianne Walters spoke with 9news.com.au. 

Read here. 

NSW children held in 'solitary confinement' 
Children are locked alone in NSW jail cells for 23 hours a day and spend their one hour of 

"recreation" wearing handcuffs, according to leaked documents which reveal lengthy 

confinements of teenage boys approved by senior levels of Juvenile Justice. Ruth Barson spoke 

to The Sydney Morning herald. 

Read here. 

Australia’s Proposed Lifetime Ban on Boat-Borne Refugees Draws Fire 
Malcolm Turnbull faced increasing criticism over a law he proposed that would stop asylum 

seekers who try to arrive by boat from ever setting foot in Australia. Hugh de Kretser spoke with 

The New York Times. Read here. 

http://www.abc.net.au/7.30/content/2016/s4574970.htm
http://www.smh.com.au/federal-politics/political-news/confusion-fear-and-joy-mixed-response-from-asylum-seekers-to-governments-us-resettlement-plan-20161113-gso64a.html
https://www.thesaturdaypaper.com.au/news/law-crime/2016/11/19/the-court-case-behind-australias-first-recognised-same-sex-marriage
http://www.theage.com.au/victoria/trans-students-forced-to-register-with-vce-authority-with-unwanted-gender-tag-20161116-gsqisf.html
http://www.9news.com.au/national/2016/11/11/15/39/inquiry-can-t-overlook-nt-housing-crisis
http://www.smh.com.au/nsw/nsw-children-held-in-solitary-confinement-20161026-gsb6co.html
http://www.nytimes.com/2016/11/01/world/australia/refugee-asylum-seeker-lifetime-ban.html?_r=1
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The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

The Human Rights Law Centre protects and promotes human rights in Australia and in Australian 

activities abroad. We do this through a strategic combination of legal action, advocacy, research 

and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267  

http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda

