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POLICE POWERS 

High Court upholds but curtails Northern Territory’s paperless arrest laws 

11 November 2015 

The High Court has found the Northern Territory’s ‘paperless arrest’ laws valid, but imposed 

significant limitations on their operation. 

The North Australian Aboriginal Justice Agency’s Principal Legal Officer, Jonathon Hunyor, said 

the judgment was a reminder of the strict limitations that apply to laws that limit liberty and urged 

the Northern Territory Government to reconsider using arrest and detention as a solution to 

serious social problems. 

“While we’re disappointed that the court didn’t rule that the laws were invalid, we’re pleased that 

their operation will be significantly narrowed,” said Mr Hunyor. 

“The High Court’s decision reins in an otherwise bad law. The Northern Territory Government 

tried to introduce a law to give police very broad powers to lock people up for minor offences. The 

High Court has made it clear that the operation of the law is very different in practice.” 

The paperless arrest laws were introduced in December 2014. The laws allow police to lock 

someone up if they suspect someone has committed, or is about to commit, an ‘infringement 

notice offence’, which includes minor offences such as making undue noise and failing to keep a 

front yard clean. When debating the laws in Parliament, the NT Attorney-General described them 

as a “form of catch and release” to take people “out of circulation.” 

“The Northern Territory Government needs to find smarter and more effective ways of addressing 

social problems. Locking people up for minor offending is not the answer. Arrest and detention 

should only ever be used as a last resort,” said Mr Hunyor. 

In their first eight months of operation, the paperless arrest laws have been used over 2000 

times. The laws disproportionately impact Aboriginal people, with approximately 80% of people 

detained being Aboriginal. 

In May this year, a senior Warlpiri man, Kumanjayi Langdon, died in police custody, three hours 

after being detained under the paperless arrest laws. His funeral will be held next week at his 

community of Yuendumu. 

“We pay our respects to the family of Kumanjayi Langdon and honour his memory. While the 

laws that saw him locked up are still on the books, we hope this decision will see them used in a 

much more limited way,” said Mr Hunyor. 

“A fundamental lesson of the Royal Commission into Aboriginal Deaths in Custody was that we 

should not be locking up Aboriginal people for trivial offences. The Northern Territory Government 

needs to learn that lesson at last and get serious about reducing the risks of more Aboriginal 

people dying in custody,” said Mr Hunyor. 

The Human Rights Law Centre was part of the legal team running the case. The HRLC’s senior 

lawyer, Ruth Barson, said that the outcome was the second best option. 

“The outcome once again highlights the need for governments to rethink their approach to 

policing, particularly of Indigenous people. The Northern Territory Government tried to introduce a 

law that gave police a broad discretion to lock people up for minor offences. This case has 

ensured that important safeguards are in place.” 
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Ms Barson said that prior to the introduction of the paperless arrest laws, Northern Territory 

police had sufficient powers to deal with social issues. 

The North Australian Aboriginal Justice Agency and Ms Miranda Bowden bought the case. They 

were represented on a pro bono basis by the Human Rights Law Centre, lawyers from Ashurst 

and barristers from the Victorian Bar. 

Detailed background to the case can be found here. 

 

OPINION 

Reining in the NT's paperless arrests law a must   

12 November 2015 

Kumanjayi Langdon’s funeral will be held next week at Yuendemu in the Northern Territory. He 

was a much loved and respected Warlpiri elder. He died in May, alone in a Darwin police cell, 

after being locked up under the Northern Territory’s controversial “paperless arrest” laws. His 

crime was drinking in a public place, an offence that carries a $74 fine. 

At the conclusion of the coronial inquest into why Kumanjayi Langdon died in police custody, the 

Coroner concluded that he died of natural causes but was “entitled to die as a free man”. 

The high court on Wednesday issued its judgement in a case challenging the validity of the 

paperless arrest laws. The case was bought by the North Australian Aboriginal Justice Agency, 

with the support of a pro bono legal team – including the Human Rights Law Centre, lawyers from 

Ashurst and barristers from the Victorian Bar. 

While the high court did not strike down the laws, it did significantly rein them in. 

The paperless arrest laws, introduced in December last year, give police the power to lock 

someone up for four hours – or longer if they are intoxicated – for minor, “on-the-spot” fine type 

offences. The offences covered by the laws include swearing in a public place, failing to keep 

your front yard clean, and making too much noise. 

When the NT attorney general introduced these laws, he described them as “a form of catch and 

release” – likening the work of NT police to sport fishing. He said police will no longer be “arrest 

averse” as the laws will send the message that “if these clowns are playing up, arrest them, take 

them into custody, get them out of circulation”. 

Few safeguards were intended to apply. Indeed, one of the principal reasons given for the regime 

was to reduce police paperwork by bypassing the courts altogether. 

While it’s disappointing that the high court didn’t rule the laws invalid, it did rule that the new 

police powers are subject to the normal limits that apply to police arrest and detention powers, 

contrary to the attorney general’s purpose. 

These include limits on the purpose of arresting people for minor offences and requiring that a 

detained person must be taken before a judicial officer as soon as is practicable – an important 

safeguard against arbitrary detention. 

The decision is a clear reminder of the central importance of the human right to liberty. 

Being detained, even for a short time, necessarily involves serious incursions on this fundamental 

right and is an inherently degrading and risky process. You are hand-cuffed and searched. You 

have your personal property removed and stored in a plastic bag. You are fingerprinted and put in 

http://hrlc.org.au/wp-content/uploads/2015/03/Background_NTHighCourt_case_March2015.pdf
http://www.theguardian.com/australia-news/2015/nov/11/high-court-upholds-northern-territory-paperless-arrest-laws
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a concrete cell either alone, or with strangers. And, critically, all power over your health, safety 

and well-being is given to another person. 

This is why both Australian and human rights law say that the removal of liberty should only ever 

occur as a last resort, where absolutely necessary, and subject to meaningful safeguards. 

Wednesday’s decision, and the reading down of the paperless arrests laws, is particularly 

significant for Aboriginal people in the Northern Territory. From the outset, Aboriginal people have 

felt the brunt of the laws. At the time of the coronial inquest into the death of Kumanjayi Langdon, 

eight months after the laws were introduced, Northern Territory police had detained close to 

2,000 people – almost 80% of them Aboriginal. 

This inequality is not incidental or unsurprising. The Northern Territory has been 

disproportionately locking up Aboriginal people since it was given self-government. Its 

imprisonment rate is currently three times the national average and growing. 

The Northern Territory Government saw these laws as an easy and efficient way to “clean up the 

streets”. This is despite the Royal Commission into Aboriginal Deaths in Custody finding, more 

than 20 years ago, that one of the ways we can stop people dying in custody is to stop detaining 

them for trivial offences; that people should never be deprived of their liberty unnecessarily. 

Clearly, we refuse to learn this lesson. The Northern Territory is perhaps the worst offender, but 

is not alone in seeing punitive “lock em up” approaches as a way to tackle difficult social issues. It 

is a lazy approach to policy that dispenses with rigour and evidence, but it appears tough. And 

the liberty of Aboriginal people is the first casualty. 

While Kumanjayi Langdon will never see justice, the decision of the high court is a reminder of 

the fundamental importance of liberty and the need to carefully guard it from the overreach of 

government. 

Jonathon Hunyor is the Principal Legal Officer at North Australian Aboriginal Justice Agency 

and Ruth Barson is a senior lawyer at the Human Rights Law Centre 

This article was first published by the Guardian Australia. 

 

UNITED NATIONS 

International community condemns Australia’s treatment of asylum 

seekers during major human rights review at UN 

10 November 2015 

Australia’s treatment of asylum seekers received unprecedented condemnation from the 

international community as the Government appeared before the Human Rights Council in 

Geneva for its major four yearly human rights review in a process known as the ‘Universal 

Periodic Review’. 

Australia was questioned by 107 countries with at least 60 recommendations criticising 

Australia’s policies on asylum seekers and refugees. 

The Human Rights Law Centre’s Director of Advocacy and Litigation, Anna Brown, said that 

Australia’s efforts to demonstrate leadership on topics such as the death penalty and the rights of 

older people were overshadowed by the wave of condemnation on policies of mandatory 

detention, offshore processing and boat turn backs. 

http://www.theguardian.com/commentisfree/2015/nov/12/reining-in-the-nts-paperless-arrests-is-progress-towards-indigenous-liberty
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“Australia’s potential to be a human rights leader is being completely undercut by its 

tremendously harsh treatment of people seeking asylum. Last night at the UN, there were calls 

from nations in every region and political grouping in the world, for Australia to change its 

policies. At a time when there is an unprecedented number of people around the world in need of 

safety, a wealthy democratic nation like Australia should be part of the solution, but instead we 

are rightfully being condemned on the world stage for being part of the problem,” added Ms 

Brown. 

In its opening remarks the Australian Government acknowledged the challenges the country 

faced in a number of areas but stated that its “strong” policies on asylum seekers and migration 

had built public confidence and saved lives as sea. 

“The Government’s generally constructive and positive approach to its review was undermined by 

its one-eyed and shallow justification for its treatment of people seeking asylum. Fronting a forum 

like this and just repeating a tired mantra wont fool anyone – it actually just damages our 

international credibility,” said Ms Brown. 

The UPR process is a ‘review by peers’ and Australia received constructive criticism from allies 

such as the United Kingdom, the Unites States and Canada. You can watch a recording of the 

session here. 

Indigenous issues 

Australia’s record on Indigenous peoples was also a significant focus of the review. Countries 

recognised improvements and challenges in the area but demonstrated wide spread concern on 

over-imprisonment, gaps in health outcomes and community services, and urged progress on 

constitutional recognition.  

“The government’s stated commitment to constitutional recognition of Australia’s first peoples is 

welcome but we can’t forget that Australia’s Indigenous peoples are one of the most over-

imprisoned peoples in the world, so there is no surprise that many countries around the world are 

deeply concerned over the gap in outcomes between Indigenous and non-Indigenous 

Australians,” said Ms Brown. 

Other key human rights issues raised 

Disability issues, women’s rights and LGBTI rights – particularly marriage equality, also featured 

heavily in the review. Other issues raised were racial and religious discrimination (particularly 

Islamophobia), children’s rights, and the need for a federal Human Rights Act. 

Co-operation and attitude to the United Nations 

Australia’s lack of co-operation with the UN and reduction in funding of the Australian Human 

Rights Commission was also criticised by countries such as Ireland and the Netherlands.  

“Countries recognised that positive steps had been taken to address violence against women, 

and through the roll out of the NDIS, but not surprisingly there is still a long way to go to remedy 

the human rights issues faced by many vulnerable groups in Australia,” added Ms Brown.   

Australia’s Ambassador to the UN, John Quinn, who spoke first on behalf of Australia, spoke of 

the important work of human rights defenders such as the Australian Human Rights Commission 

– the national institution which had its government funding slashed and who’s President, 

Professor Gillian Triggs, has come under intense pressure from senior Government ministers to 

resign. 

“The growing gulf between what Australia says on the world stage and what it actually does back 

home is of real concern. If Australia is serious about wanting a spot on this very Human Rights 

http://webtv.un.org/meetings-events/human-rights-council/watch/australia-review-23rd-session-of-universal-periodic-review/4603083108001
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Council, then it clearly needs to lift its game when it comes to both policy and practice,” said Ms 

Brown. 

Voluntary commitments made by Australia 

The Government proactively made a number of ‘voluntary commitment’s on issues such as 

constitutional recognition of Aboriginal and Torres Strait Islander Peoples, advocacy against the 

death penalty and removing exemptions in federal laws that allow discrimination by state 

governments against lesbian, gay, bisexual, transgender and intersex people. 

“We are pleased to the see the federal government’s commitment to ending discrimination 

against lesbian, gay, bisexual, transgender and intersex people, which will ensure that many 

state laws, such as those governing adoption, will be improved over the coming months” said Ms 

Brown.  

The Australian Government also made a very welcome commitment to work with the Australian 

Human Rights Commission to develop a public and accessible process for monitoring Australia’s 

progress against UPR recommendations. This commitment also included periodic reporting on 

progress. This will include a periodic statement on progress against the recommendations on 

behalf of the Australian Government. Australia will also designate a standing national mechanism 

to strengthen Australia’s overall engagement with UN human rights reporting, 

“We are really pleased to see a commitment to monitoring and public reporting on the 

recommendations made at the Human Rights Council, and look forward to working with the 

Government on this important accountability measure. Human rights advocates have long called 

for better co-ordination of Australia’s reporting to the UN system so this is a very welcome the 

commitment to a national mechanism to deliver improvement and strengthening in this area,” said 

Ms Brown. 

The HRLC and the National Association of Community Legal Centres (NACLC) coordinated a 

coalition of nearly 200 organisations which prepared materials for UN member states and briefed 

representatives from various countries in Geneva ahead of the review. 

The Government has said it will discuss the UPR recommendations with NGOs and state and 

territory governments before finalising its response, which is due in March 2016.  

A copy of all the recommendations made during the appearance is available here.  

A copy of the voluntary commitments made by the Australian Government is available here 

Related:  Australia to face the hot seat at UN human rights review in 

Geneva 

6 November 2015 

Australia’s human rights performance will face intense scrutiny next week as the Government 

appears before the Human Rights Council in Geneva for its major four yearly human rights 

review. Full article at: http://hrlc.org.au/australia-in-the-hot-seat-at-un-human-rights-review-in-

geneva/  

UN Secretary General urges PM Turnbull to rethink Australia’s refugee 

policies 

23 November 2015 

http://hrlc.org.au/upr/
http://hrlc.org.au/wp-content/uploads/2015/11/A_HRC_WG.6_23_L.11_Australia-pdf.pdf
http://hrlc.org.au/wp-content/uploads/2015/11/Aus-voluntary-commitments.pdf
http://hrlc.org.au/australia-in-the-hot-seat-at-un-human-rights-review-in-geneva/
http://hrlc.org.au/australia-in-the-hot-seat-at-un-human-rights-review-in-geneva/
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The Secretary-General of the United Nations, Ban Ki-moon, met with Prime Minister, Malcolm 

Turnbull, at the ASEAN Summit in Kuala Lumpur and expressed concern over the detention 

conditions in Australia’s offshore processing centres and encouraged the Prime Minister to 

reconsider Operation Sovereign Borders. 

The Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb, said Australia’s harsh 

and unfair treatment of people seeking asylum was counterproductive to global efforts to address 

the unprecedented need to provide safety to people displaced by conflict and fleeing 

persecution.  

“If other countries adopted our punitive deterrence policies then the world’s refugees would have 

nowhere to go. We are setting a dangerous global precedent and the head of the UN is quite 

rightly calling for change,” said Mr Webb. 

Mr Webb said as a wealthy, developed democracy with a strong history of refugee resettlement, 

Australia could and should do more to pursue genuine regional solutions to provide safe 

pathways to protection 

“The UN clearly sees we have the potential to be part of the solution but our current policies 

make us part of the problem. Instead of punishing those who arrive and turning back those 

seeking to come, we should work with the UN and countries in our region to ensure families who 

need protection can access it safely,” said Mr Webb. 

The discussions also covered the situation in Syria and Iraq, ways to prevent violent extremism 

and the need for Australia to lead efforts to ensure a low-carbon, climate-resilient future. 

 

DEATHS IN CUSTODY 

WA should stop locking people up for unpaid fines, say family and 

lawyers as coronial inquest begins into Ms Dhu’s death in custody 

23 November 2015 

The coronial inquest into Ms Dhu’s tragic death in police custody began in Perth on 24 

November. 

Ms Dhu, a 22 year old Yamatji Aboriginal woman, died two days after she was locked up in a 

South Hedland police station for failing to pay off her fines. Ms Dhu’s grandmother, Carol Roe, 

said that the family wants truth and justice.  

“Our girl should have never been locked up. We are devastated. We want to make sure that 

something like this never happens again,” said Ms Roe.  

“We call on Premier Barnett to take real action to reduce the risks of more Aboriginal people 

dying in custody. Enough is enough. Why are vulnerable people who cannot pay their fines being 

locked up in this day and age?” said Ms Roe.  

Ms Dhu’s mother, Della Roe, said that her family is still waiting for answers.  

“If the Government had listened to the recommendations of the Royal Commission into Aboriginal 

Deaths in Custody over twenty years ago, my daughter might be here today. Western Australia 

urgently needs to rebalance the justice system so that it’s fair,” said Ms Della Roe.   

The Human Rights Law Centre is working closely with the Aboriginal Legal Service and Ms Dhu’s 

family in the lead up to the inquest. The HRLC’s Senior Lawyer, Ruth Barson, said that the 
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Western Australian Government should abandon its policy of locking people up for unpaid fines, 

and embrace a new, fairer system like that in New South Wales. 

“The policy of locking people up for unpaid fines is outdated. Western Australia needs a more 

flexible system that allows vulnerable people to deal with their fines in a way that benefits the 

community, rather than breaks the community,” said Ms Barson. 

In Western Australia, people who cannot pay off their fines either via a payment plan or through 

community work will be imprisoned and since 2010, around 1000 people have been sent to 

prison each year solely for unpaid fines. 

In NSW the justice system has flexible options for dealing with unpaid fines including work and 

development orders that target the reason a person received the fines in the first place. It is 

reported that no one has been imprisoned for unpaid fines in NSW since the late 1990s. 

“Locking people up for unpaid fines obviously hits poor and disadvantaged people the hardest. 

It’s a policy that unfairly impacts women and Aboriginal people most. Rather than addressing the 

problem of unpaid fines, locking people up compounds the issues that cause people to get fines 

in the first place,” said Ms Barson. 

Western Australia has the highest Aboriginal imprisonment rate in the country, with Aboriginal 

people being 20 times more likely to be imprisoned than non-Aboriginal people. 

“There are some people in our community, people living in poverty, children, people in family 

violence situations, who simply cannot pay their fines. A fair system accounts for this difference. 

A smart system helps people rebuild their lives,” said Ms Barson. 

One in every three women who enter prison in Western Australia are there for unpaid fines. 

Between 2008 and 2013, the number of women locked up for fine default increased by close to 

600 percent. 

“Many of the women being locked up have experienced family violence and sexual assault. 

Locking up women entrenches gender inequality and is particularly harmful. It separates families. 

It often leaves children without a mother. It risks punishing women we should be protecting and 

supporting,” said Ms Barson.  

The Western Australian Aboriginal Legal Service is representing Ms Dhu’s family at the coronial 

inquest, with the pro bono support of Peter Quinlan QC and lawyers from King and Wood 

Mallesons. 

Stop locking up women who are in family violence situations, says Ms 

Dhu’s family on White Ribbon Day 

25 November 2015 

The coronial inquest into Ms Dhu’s tragic death in police custody has heard that Ms Dhu was in a 

violent relationship with her partner, Dion Ruffin, at the time of her arrest. Mr Ruffin was taken 

into custody together with Ms Dhu and was known to police as someone with a violent criminal 

history. 

Della Roe, mother of Ms Dhu, said that police should do more to respond to women appropriately 

when they are in violent situations. 

“Police need better training to identify and respond properly to vulnerable women who are in 

family violence situations. Women experiencing violence should not be locked up. They should 

be supported and given the opportunity to rebuild their lives,” said Ms Roe.  
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Ms Dhu was suffering from broken ribs at the time she was arrested and taken into custody, an 

injury that ultimately led to her dying from septicaemia and pneumonia. The inquest has heard 

that Ms Dhu’s family believes her broken ribs were a result of the family violence she was 

experiencing. 

“My daughter should have never been locked up. She should have been taken to a safe house or 

taken to a hospital for medical attention. If this had happened, she might be with me today,” said 

Ms Roe. 

Western Australia has the highest rates of Aboriginal women’s imprisonment in Australia, with 

many women in prison having a history of family violence. One in every three women who enter 

prison in Western Australia are there for unpaid fines. 

Carol Roe, grandmother of Ms Dhu, said that Western Australia needed to change and to stop 

locking up so many Aboriginal women. 

“On White Ribbon Day, I ask Australia to remember that most women in prison have experienced 

family violence. Prison is not the place for women. Separating families and punishing vulnerable 

women is not the answer,” said Ms Roe. 

Ruth Barson, Senior Lawyer at the Human Rights Law Centre, said that Western Australia should 

abandon its policy of locking people up who cannot pay their fines, and learn from NSW’s system. 

“Locking people up for unpaid fines is an unfair policy that impacts women and Aboriginal people 

most. It entrenches inequality and risks punishes the very women we should be protecting and 

supporting,” said Ms Barson. 

 

OPINION 

Creating more victims: the role of prisons in the 21st century? 

Rob Hulls, Director, Centre for Innovative Justice, RMIT 

To most in the community, prisons exist to keep ‘the rest of us’ safe - to contain and restrain 

those who have committed serious offences; to deter (in theory) others from doing the same; and, 

if applicable sentencing legislation is to be believed, to provide those same offenders with 

prospects of reform. The reality, however, does not always match the theory, the criminogenic 

nature of a prison environment often serving to entrench, rather than address offending 

behaviour. In fact, prison is the context in which first-time offenders are introduced to a figurative 

library of criminal experience, as well as a culture in which status as an offender carries 

extremely serious weight.  

The infantalising experience of an institutional environment, meanwhile - the lack of control or 

agency over daily decisions; over self-care; over personal relationships - leaves inmates ill 

equipped to resume community life. Released too often to homelessness; almost always to 

unemployment; to the sudden availability of drugs and alcohol and, in Victoria, less frequently to 

supervision because of changes to parole, reoffending, rather than for reform, are the most likely 

prospects on the cards.  

All this means that Australian Corrections systems - and many others around the world - operate 

as revolving doors, keeping the community ‘safe’ from relevant offenders for a period of time, 

maybe; but doing little to deter crime; nor to address risk that offenders may pose upon release.  
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As former British Home Secretary Sir Douglas Hurd put it, and as cited in the recent report by the 

Victorian Ombudsman, prison is ‘an expensive way of giving the public a break from offenders, 

before they return to commit more crimes’. This means that, while victims might receive brief 

respite (although, arguably, little else from the adversarial process), the broad failure of our prison 

systems to address offending is likely to lead to the creation of more victims down the track - 

hardly the task for which these systems were designed.  

Who makes up our prison populations? 

When we look at the individuals inside our prisons, the picture becomes even more confusing. 

Far from the hardened offenders which the public might imagine and the media portrays, a 

significant majority of inmates arrive with a history of entrenched disadvantage.  

As the same Ombudsman report explains, prisons provide a snapshot of the way in which we 

have, collectively, failed certain groups in the community. Whether in the shamefully 

disproportionate rates of Aboriginal and Torres Strait Islander people; in the stark finding that half 

of Victoria’s prisoners come from just six per cent of the state’s postcodes and have minimal high 

school completion rates; or in the fact that mental illness, cognitive impairment and Acquired 

Brain Injury are rife, our prisons functioning as the 21st century’s asylums - the demographics tell 

a story of entrenched institutionalisation, intergenerational trauma or poverty serving to map out a 

trajectory towards inevitable harm. 

Victim or offender - a false dichotomy 

Some will ask, so what? These people might be disadvantaged, but they have still broken the 

law. They have been convicted as an ‘offender’ in a courtroom (that’s if they made it to a 

courtroom, not always a luxury afforded in the NT). Nevertheless, there are victims, there are 

offenders and ‘ne’er the twain shall meet’.  

What if we start to dig a little deeper? What if we edged out from behind this neat little dichotomy 

and realised that, often, there were more victims standing in that courtroom than we first 

assumed? Evidence heard at the Royal Commission into Institutional Responses to Child Sexual 

Abuse reveals all too clearly how swift the trajectory from victim to offender can be. Mental 

illness, isolation, loss of self-esteem - all those consequences of crime that we more readily 

recognise can propel people onto the wrong side of the law.  

As if that were not enough, estimates suggest that between 50 - 90% of any female prison has 

been subjected to some form of interpersonal violence. Child abuse, sexual assault in adulthood, 

and family violence - this is the experience of far too many, the associated trauma then propelling 

them ultimately onto the wrong side of the law. 

This indirect causation is only part of the story. Family violence also contributes directly to 

women’s incarceration - property damage by a partner; debts that an abusive man has 

accumulated or deliberately attributed to his partner; charges for drug offences that she has 

assumed on his behalf because she is too frightened to do otherwise…the list goes on. Women 

can also be imprisoned for assault or homicide of their partner, of course, having seen no other 

way out.  

We see this on a regular basis at the Centre for Innovative Justice because our neighbours at the 

Mental Health Legal Centre run a program called Inside Access - the only service that, with 

Corrections Victoria’s support and with RMIT students in tow, regularly visits Victoria’s maximum 

security women’s prison and provides civil legal advice to help them establish stable lives.  
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Over and over, family violence comes up as the backdrop – to divorce, to mental illness, to child 

protection, to debt. It comes up when women are too terrified to leave prison until an Intervention 

Order is in place; when they are unable to be released because they have no housing. It comes 

up when women want to apply for victims of crime compensation to start to recover from a 

lifetime of harm. In fact, an analysis of a sample of files revealed that nearly half featured family 

violence as an element, despite the fact that interviews were not conducted to gather family 

violence data. Prevalence is therefore likely to be much higher than the bare figures reveal.  

In other words, the Inside Access experience confirms what many in the family violence sector 

already know – that there are women in Victoria’s prisons simply because they are victims of 

crime. They are the ones who have been assaulted; they are the ones made homeless; they are 

the ones propelled into poverty, substance abuse or mental illness…yet they are the ones who 

have been locked up.  

This is completely without logic. This is a failure of the system at its worst – the experience of 

prison and associated dynamics of control often compounding the effects of family violence and 

leaving women more vulnerable to poverty, reoffending and victimisation upon release. 

Meanwhile, the children of these women, often already victims, are further cemented in the cycle 

of potential offending and victimisation. 

In this and other ways, male family violence is a direct contributor not only to the increasing 

population of Victoria’s male prisons, but its female prisons as well. The question then becomes 

to what extent Victoria would need a women’s prison at all were it not for its epidemic of family 

violence. Surely investment in greater support for victims - including to prevent their reoffending - 

would make more social and economic sense than the construction of more prisons and a system 

which compounds, not alleviates, harm?  

Throwing out the framework and starting again 

How did we compartmentalize our reaction to all this, offering boundless compassion to those 

who have been wronged until their resulting dysfunction trips them over to into wrongdoer - until 

they become ‘offenders’ and we start jostling instead to see how harsh we can be?  

If we genuinely want to prevent the creation of more victims, this is not an intelligent, or even 

pragmatic, response. Sending damaged people to prison so that they can emerge more damaged 

is not going to keep anyone safe. Instead, it is going to turn already marginalised people into 

more hardened, repeat offenders, cementing the cycle of institutionalisation and propelling more 

victims - who continue to experience the ongoing effects of the crime they have experienced - 

beyond the reach of our apparently limited concern.  

To acknowledge these realities is not about being soft on crime, nor is it about making excuses 

for those who commit it. Yes, there are bad bastards out there who need to be met with the full 

force of the law. 

Sometimes there are no signs or indications that their offending is on the cards; sometimes their 

crimes are so heinous and their prospects of rehabilitation so poor that we have a duty to detain 

them for a long time.  

In the vast majority of cases, however, there are indications - of aberrant behaviour; of 

victimisation; of increasing isolation and distorted thinking; of escalating risk - indications that tell 

us that we have to do something before this offending kicks in; that we have to intervene more 

effectively once it does.  
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Yet, as the recent report by the CIJ, Opportunities for early intervention: bringing perpetrators of 

family violence into view explained, the detached nature of our legal system tends to propel these 

individuals away, rather than bring them under the scrutiny of a proactive response. In doing so, 

our legal system not only misses an opportunity to interrupt this cycle of violence but can actually 

contribute to it – vindicating a perpetrator’s sense of entitlement and belief that he is above the 

law.  

Where a perpetrator is imprisoned, meanwhile - either for an offence identified as related to 

family violence or for something else - it is often the case that a history of family violence goes 

unaddressed, with many family violence offenders imprisoned for such short periods of time that 

they are ineligible for the necessary treatment programs, with the hyper-masculine environment 

of prisons serving to entrench, rather than dismantle, violence supportive attitudes.  

All this means that, potentially, the prison environment can be responsible for the creation of 

more victims. Whether it be the victims of those crimes committed by those cycle of offending has 

not been broken; or the existing victimisation of an offender which has been compounded, rather 

than alleviated, by the experience of incarceration, this accumulation of victims could be halted if 

legal system functioned in a different way.  

The real purpose 

This is where we must return to examining the purpose of prisons and the justice system more 

broadly. We need to ask whether the duty of a justice system should go beyond functioning 

purely as a detached and impartial machine - one which takes no interest in what brings people 

through its door, nor responsibility when they keep coming back.  

Is the purpose of a police force, for example, simply to detect crime or to find ways to help 

prevent it and keep communities safe? Is the purpose of a court simply to adjudicate disputes 

and administer sentences, or is it to prevent further disputes or offending from occurring? Is the 

purpose of a Corrections system to function as a revolving door for victimisation… or as a one-

way door to better opportunities?  

I believe we need to see contact with the criminal justice system as a potential for positive 

intervention. Where this occurs effectively this should mean that prisons become irrelevant, 

communities supported to address potential offending before it occurs; and first time offenders 

diverted onto more constructive paths.   

Where a custodial sentence is necessary, however, this also needs to be seen as the unique 

opportunity it really is - a structured relationship that enables us to address prior victimisation and 

to create new lives.  

In other words, if we want our sentencing practices to work, a relationship with Corrections 

(whether custodial or otherwise) is an opportunity to address histories of trauma and family 

violence; to address low levels of literacy or numeracy; to address mental illness or ABI rather 

than just warehousing it; to address fractured relationships; to connect people with case 

management, long term housing or ultimate employment; and to help them reconceive 

themselves beyond their history of disadvantage and their identity as ‘committer of crime’.  

It is time to take a drastically different approach to the way in which we conceive the role of 

prisons. If we do not, the trajectory of our Corrections system seems as negative and inevitable 

as the lives of those disadvantaged and victimised individuals it houses. The main game, the real 

role of any aspect of the justice system must be to prevent crime and the creation of more 

victims. Ultimately, the role of prisons should be, for the most part, to do themselves out of 
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business – to keep the community safe from that hardened minority where there is no other 

alternative, but to put the vast majority of offenders onto a more constructive path.  

 

OPINION 

Australian prisons need to improve to measure up to the UN’s Mandela 

Rules 

This article originally appeared in the Sydney Morning Herald.  

There’s nothing like visiting a prison. Everything is cold and in variations of grey: the walls, the 

tables, the floor, the locks, the bars. Everything is regulated: where you can walk, what you can 

carry, where you can sit, and how long you can visit for. 

What’s so striking about working with people who are locked up, is that their wellbeing – their 

health and protection – are entirely in the hands of others. From the smallest of things, like bed 

times, exercise times, and the type of food available; to the biggest of things, like the number of 

hours spent outside a cell, the level of safety provided by the prison, and access to healthcare. 

This is why prisoners are so vulnerable to having their rights abused, and why it’s so important to 

set rules around how power is exercised. 

The United Nations has just released the “Mandela Rules” – named in honour of the man and the 

27 years he endured in prison. They are minimum standards to guide the safe and humane 

operation of prisons around the world. At the heart of the Rules is the notion that a loss of liberty 

should never result in a loss of dignity. 

Alarmingly, many of Australia’s prison practices breach the Mandela Rules. This is something 

that must be addressed, particularly given Australia is locking up more people than ever before. 

As prisoner numbers grow, prisons have become more like human warehouses, and less like 

facilities focused on the rehabilitation and eventual reintegration of prisoners. 

Solitary confinement is increasingly used as a management tool around Australia. The Mandela 

Rules define solitary confinement as confinement for 22 hours or more a day, without meaningful 

human contact. Prolonged solitary confinement is defined as confinement in excess of 15 days. 

The UN is clear that putting young people (under 18 years) in solitary confinement, constitutes 

inhuman treatment. The same is said for prolonged solitary confinement when used on adults. 

This is because solitary confinement – being held alone, in a concrete box – unsurprisingly 

leaves lasting psychological scars. 

The UN’s Expert on Torture knows this well, having himself been held in solitary confinement. 

The Human Rights Law Centre sent a request for urgent action to him in relation to concerning 

practices in the Northern Territory’s Don Dale Youth Detention Centre. The practices were 

documented in a recent NT Children’s Commissioner Report and included the use of prolonged 

solitary confinement for 17 days, as well as the use of tear-gas, hooding and cuffing, on 

detainees as young as 14 years. 

I visited a client in Don Dale – a decommissioned adult prison – the day after the Children’s 

Commissioner’s report was released. I’ve been visiting prisons and youth detention facilities for 

close to a decade now. I’ve seen children lose their teenage years behind bars and adults kept in 

conditions that would drive me mad. Obviously I accept that prisons are a necessity, but treating 

people badly does not make our community safer.    

http://www.smh.com.au/comment/head-20151029-gkljqv.html
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Almost all prisoners in Australia – both young people and adults – will eventually be released into 

the community. The median sentence length in Australia for adults is three years. This means we 

must grapple with the unavoidable reality that the way we treat prisoners today, directly impacts 

the type of person who is released tomorrow. In other words, treating prisoners humanely is not 

only the morally right thing to do, it is also in the interests of community safety. 

Women are the fastest growing prisoner demographic in Australia. In Western Australia, the 

Independent Custodial Inspector last year described Bandyup Women’s Prison as the most over-

crowded, complex and neglected prison in the State. There are so many women in Bandyup that 

some are required to sleep on the floor of crammed cells, suffering the indignity of their heads 

abutting the toilet. 

One of the first experiences women will have in prison is being strip searched upon entry. Across 

Australia, prisoners are routinely strip searched when returning from court, after a contact visit 

with family, plus at any other time the prison deems it necessary. 

The Mandela Rules recognise that strip searching is a particularly degrading practice. It’s a 

practice that impacts women most, because many of them have a history of trauma, including 

sexual assault. Accordingly, the Rules are clear that we must invest in humane alternatives to 

strip searching – alternatives like the types of scanners we walk through at airports. 

Ultimately, the Mandela Rules are a potent reminder that while the term “cruel, inhuman and 

degrading” might feel remote for many of us living in Australia, it is far from remote for many of 

Australia’s prisoners. 

We cannot forget that the starting point for any rights-respecting society is the non-negotiable and 

simple principle that all people, irrespective of who they are or what they’ve done, deserve to be 

treated with dignity. 

Ruth Barson is a senior lawyer at the Human Rights Law Centre. She is on Twitter @RuthHRLC 

 

WOMEN’S RIGHTS 

Victorian Parliament ensures women’s safe and private access to 

abortion clinics 

The Victorian Parliament has passed a new law to protect the privacy, safety and dignity of 

women accessing reproductive health services. 

The HRLC’s Director of Advocacy and Research, Emily Howie, welcomed the Public Health and 

Wellbeing (Safe Access Zones) Act 2015 as a critically important new law that recognizes the 

importance of women’s rights.  

“We are delighted that women will no longer have to run the gauntlet of intimidation and abuse 

just to see their doctor,” said Ms Howie.  

The clinical psychologist at the Fertility Control Clinic, Dr Susie Allanson, expressed her delight 

and relief that the law would finally protect the staff and patients of the clinic. 

“This has been a long time coming, but the law shows our MPs are serious about our society 

being one that will not tolerate violence against women and that respects women’s choices,” said 

Ms Allanson. 

The bill creates 150 metre zones around medical clinics that provide abortions in which it will be 

unlawful to harass and intimidate people or to communicate about abortions in a manner that is 

https://twitter.com/ruthhrlc
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likely to cause anxiety or distress. The bill was introduced after the Fertility Control Clinic lost a 

bid in the Supreme Court in August this year to have the Melbourne City Council deal with 

ongoing intimidation and harassment by anti-abortionists. 

Although the bill will limit to some extent the rights of free speech and to protest, human rights 

law recognises that limiting those rights can be justified in order to respect women’s rights to 

privacy, safety and non-discrimination. 

“This law is an important recognition and validation of women’s rights and experiences. At the 

same time, the law ensures that all members of our community have a fair opportunity to express 

their views. It’s strikes the right balance,” said Ms Howie. 

The Government introduced the bill in August, taking up the key aspects of a private member’s 

bill introduced by Fiona Patten MLC earlier in the year. The bill was passed with the support of 

Government, Greens MPs, Fiona Patten and some Coalition MPs.   

“It has been wonderful to see our politicians from across political divides work together on an 

issue as important as this,” said Ms Allanson.  

Ms Howie said that the Human Rights Law Centre was now looking to roll out similar reforms and 

also to ensure that abortion is both legal and accessible in other states and territories. 

“It’s 2015. It’s unacceptable that abortion has not yet been decriminalized in every state across 

Australia. This needs to change,” said Ms Howie. 

The clinic’s Supreme Court case was run by a team consisting of the Human Rights Law Centre, 

Maurice Blackburn, Peter Hanks QC, Kristen Walker QC and Therese McCarthy of counsel. 

Maurice Blackburn and counsel provided their assistance pro bono. 

 

OPINION 

Safe access to abortion clinics must be guaranteed by law 

12 November 2015 

This article was first published in The Age. 

This week the Victorian Parliament should seize the opportunity to end more than two decades of 

daily harassment of women. For too long, women attending abortion clinics have run the gauntlet 

of intimidation and harassment just to see their doctor. A law being debated in Parliament on 

Tuesday will address this abuse. 

The Safe Access Bill will create 150-metre zones around Victorian health services that provide 

abortions. In these zones, the bill prohibits besetting, harassing, intimidating, interfering with, 

hindering or obstructing people accessing the clinic. The bill will also prohibit recording people 

accessing the clinic or communicating about abortions in that zone in a manner that is reasonably 

likely to cause distress or anxiety. 

We encourage all parliamentarians to support the bill. Here’s why.  

For more than 20 years, extremists who oppose contraception and abortion have beset the 

Fertility Control Clinic in east Melbourne every day. Helpers of God’s Precious Infants seek to 

coerce women arriving to see their doctor for abortion, pap tests, contraception and other vital 

healthcare. 

Women are followed alighting trams and cars. Strangers get in women’s faces and spaces; they 

call them “child murderers”, and threaten dire and ill-founded medical, spiritual and psychological 

http://hrlc.org.au/judgement-in-melbourne-fertility-control-clinic-case-highlights-need-for-safe-access-zones/
http://hrlc.org.au/judgement-in-melbourne-fertility-control-clinic-case-highlights-need-for-safe-access-zones/
http://www.theage.com.au/comment/safe-access-to-abortion-clinics-must-be-guaranteed-by-law-20151107-gktfdv.html
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consequences. Displays are graphic and offensive: dismembered fetuses and comparisons to the 

Holocaust, lynching, slaughterhouse and sin. 

Women and their companions may be shoved, their entry to the clinic blocked. A four-year-old 

child was once targeted: “Your mummy is going to kill your baby brother or sister.” 

Understandably, patients and their families can be seriously affected. They might enter the clinic 

frightened, teary and angry. Heightened emotional distress can cause additional, unnecessary 

physical pain with medical treatments. Some women suffer long-term distress. Some delay 

urgent medical care or follow-up. 

This is not a benign, peaceful protest. Police have secured convictions for threats to kill, 

obscenity, assault and murder. Clinic security guard Steve Rogers was fatally shot in 2001. 

How has this sustained abuse continued for so long – in broad daylight in a modern society, and 

even as a royal commission spotlights family violence against women? In short, the law does not 

adequately protect against the abuse. 

The clinic asked the Melbourne City Council to address the nuisance caused by the anti-

abortionists, but the council said it was a matter to be fixed by the police. Police can, and do, 

intervene, but only when a crime is committed. The clinic thought the council had a duty to 

address the nuisance under Victoria’s Public Health and Wellbeing Act, so it took the matter to 

the Supreme Court to try to compel the council to do more. 

In August 2015, the clinic lost its bid and the court declined to compel the council to fix the 

situation. The disappointing Supreme Court decision retained the status quo, highlighting instead 

the urgent need for law reform. 

Rarely does a winning defendant in a case respond like Melbourne’s Lord Mayor Robert Doyle, 

who said he took “no pleasure” from the victory and the continuing “vile behaviour”, and that the 

extremists “show little respect for the rights of women” and “intimidate women at what is a 

vulnerable time in their lives”. 

The government’s bill for safe access zones around abortion providers is a welcome step towards 

ridding our society of all forms of violence against women. 

Of course, anti-abortionists have a right to share their views, but human rights law requires a 

balance between the legitimate rights of free speech and protest, and women’s rights to privacy, 

dignity and safe access to their doctor. Currently, that balance is skewed. Women’s privacy, 

dignity and safety are subordinated to the liberties of extremists to push their views on the captive 

audience of clinic patients and staff. 

Human rights law not only permits, but requires, authorities to ensure safe access to reproductive 

health services. If the bill is passed, anti-abortionists will remain free to express their views – 

everywhere, except within an access zone. 

Tasmania and ACT now have safe access zone legislation, and similar zones have been in place 

in the United States and Canada for decades. US and Canadian courts have ruled that sensible 

safe access zones do not unlawfully limit rights to free expression and assembly. The Equal 

Opportunity and Human Rights Commission’s detailed submission to the Supreme Court case 

supported women’s right to safe access. Notably, during the case, Melbourne City Council 

abandoned its arguments about anti-abortionists’ rights to free speech. They simply weren’t 

persuasive. 

http://hrlc.org.au/judgement-in-melbourne-fertility-control-clinic-case-highlights-need-for-safe-access-zones/
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Safe access zone legislation has support from stalwarts in the battle to defend the right to protest, 

such as Trades Hall and Maurice Blackburn Lawyers, and also from women’s health groups and 

Australian Medical Association Victoria. 

Community attitudes have clearly raced ahead of the law. Polling suggests only 30 per cent of 

people think protests outside abortion providers should be legal. We urge our political leaders on 

Spring Street – government, opposition and crossbench alike – to support the introduction of safe 

access zones. Women must be able to realise their right to safely and privately access legal 

health services of their choice. 

Dr Susie Allanson is the clinic psychologist at the Fertility Control Clinic and Emily Howie is the 

director of advocacy and research at the Human Rights Law Centre, which acted for the clinic in 

its Supreme Court case. 

 

LGBTI RIGHTS 

Rainbow families gather for parliamentary debate on adoption equality 

11 November 2015 

Rainbow families and community advocates are calling on Members of Parliament to support the 

Adoption Amendment (Adoption by Same-Sex Couples) Bill 2015 to be debated in the Victorian 

Parliament. 

Amelia Bassett, the Co-Convener of the Rainbow Families Council, said that rainbow families 

around Victoria were pleased to see that adoption equality was close to becoming a reality. 

“We know that adoption equality will have an immediate positive impact on the lives 

of hundreds of Victorian children,” said Amelia Basset, Co-Convenor of Rainbow Families 

Council. 

“One of the ways to ensure that the best interests of children are upheld is to remove the 

discrimination in adoption law that stands in the way many family relationships being legally 

recognised and protected,” added Ms Basset. 

Rainbow families and supporters of adoption equality will be gathering at Parliament before 

debate commences on the Bill and voicing their support for the reforms and encouraging 

members of the cross-bench and the Opposition to support the Government’s Bill. 

“We thank those MPs who have already expressed support for Adoption Equality and recognise 

that a couple’s ability to provide a loving and stable family environment is what matters – not their 

sexuality,” said Sean Mulcahy, Co-Convener of the Victorian Gay & Lesbian Rights Lobby. 

“Over 40 years of international and Australian research demonstrates that children in same-sex 

parented families do just as well, if not better, as their counterparts in heterosexual parented 

families,” added Mr Mulcahy. 

The reforms will also ensure that faith based providers will not be able to impose blanket bans on 

same-sex couples and that each adoption case will be considered on an individualized basis  to 

determine the best outcome for the child.  

“Of course religious views need to be respected but we’re not talking about people going to 

church on Sunday – taxpayer dollars shouldn’t be funding discrimination,” said the Human Rights 

Law Centre’s Director of Advocacy, Anna Brown.  
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Certain religious providers of adoption services have also publicly supported the reforms, 

including Paul MacDonald, CEO of Anglicare Victoria, who has said “The bottom line for us isn’t 

about gender, race, religion or sexual preference. It’s about the ability to provide a loving and 

caring home for the child.” 

While only around 20 so-called ‘stranger’ adoptions are carried out each year, adoption reform 

will benefit many hundreds of existing same-sex headed families, including step-parent families 

and children on permanent care orders.   

“There are children living with same-sex parents that aren’t able to formalize that relationship 

through adoption, which causes a great deal of uncertainty. For example, when the child turns 18 

they no longer have any legal relationship with the person that raised them, which has flow on 

effects to wills and inheritance and a range of other situations,” added Ms Brown. 

The Bill will be debated on the 12th November and will require a majority of votes to pass the 

Upper House. An amendment to Clause 17 (on religious exemptions) was moved by the 

Opposition when the Bill was debated in the Lower House in October. The Bill passed the Lower 

House supported by all Government MPs, both Greens MPs, five National MPs, and an 

independent MP. Currently 20 of the 40 Upper House MPs have declared their support. 

Postscript (26 November) The Bill passed the Legislative Council amended to remove clause 

17 (inserted to limit discrimination by religious providers). The vote on clause 17 failed (19 votes 

in favour / 19 against). The Bill including clause 17 was supported by all Government MPs, all 

Greens MPs and Fiona Patten from the Australian Sex Party. Once clause 17 failed the amended 

Bill passed with additional support from a number of Liberal and National MPs. The Bill will now 

be considered in its amended form by the Legislative Assembly. 

 

FOREIGN POLICY 

Australia should ensure opposition to the death penalty is reflected in 

foreign policy and international police cooperation 

17 November 2015 

Australia must ensure that its opposition to the death penalty is consistently reflected across all 

its laws, policies and practices, the Human Rights Law Centre has told the Joint Standing 

Committee on Foreign Affairs Defence and Trade’s Human Rights Sub-Committee.  

The Sub-Committee is currently inquiring into Australia’s advocacy for abolition of the death 

penalty. 

The HRLC’s Director of Advocacy and Research, Emily Howie, said that although Australia had 

long ago abolished the death penalty, the country’s strong abolitionist stance is not yet 

implemented throughout foreign policy, engagement with the United Nations and in laws 

governing international police cooperation. 

“In the aftermath of the executions of Andrew Chan and Myuran Sukumaran in Indonesia, 

Australia was united in its opposition to the death penalty. Politicians from all sides condemned 

the executions. Australia is well placed to play a role in the global abolition of the death penalty 

given the strength of domestic practice and strong community opposition to the death penalty,” 

said Ms Howie.  
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The HRLC welcomed the Foreign Minister’s announcement that Australia will be at the forefront 

of the global campaign to end the death penalty and that DFAT will develop a whole of 

government approach to global abolition. 

“Australia must consistently advocate for the abolition of the death penalty, regardless of the 

citizenship of the person being executed and regardless of the country carrying out the penalty. 

This means pursuing the issue at the United Nations as well as having frank discussions with our 

closest allies such as the United States that remain an outlier among western nations as an 

executing state,” said Ms Howie. 

The HRLC also called for the laws governing the Australian Federal Police to be amended to 

ensure that the AFP do not share information that leads to the death penalty. Evidence shows 

that the AFP is putting around 370 people a year at risk of execution, more than 95% of which are 

for drug cases. 

“We need to learn from the mistakes of the past. If the Bali 9 case happened again tomorrow, 

nothing would prevent the AFP from acting in the same way. Parliament should amend the AFP 

Act to include sufficient safeguards to prevent police sharing information which could lead to the 

death penalty,” said Ms Howie. 

 

THE HUMAN RIGHTS LAW CENTRE IS HIRING  

Applications now open: Indigenous rights lawyer  

A new and exciting opportunity has arisen for a lawyer to work as part of our Indigenous Rights 

Unit. This position will work alongside the Unit’s Director and Senior Lawyer and will play a vital 

role in contributing to all aspects of the Unit’s work. This position will be based in Melbourne. 

We are seeking a highly motivated, dynamic and collaborative individual. This position is aimed at 

lawyers with less than 2 years post-admission legal practical experience. Aboriginal and Torres 

Strait Islander people are strongly encouraged to apply. 

Click here to view the full recruitment pack. 

Applications 

Closing date for applications is 5pm on Friday 4 December 2015. Applications should be sent 

by email to Ben Schokman, Director – Indigenous Rights Unit at ben.schokman@hrlc.org.au and 

should comprise: 

 a cover letter describing relevant experience and qualifications and why you would like 

to join the Human Rights Law Centre (maximum 2 pages); and  

 your resume.  

Further Information 

The full recruitment pack is available here. For further information about this position, please 

contact the Director of the Indigenous Rights Unit, Ben Schokman, on (03) 8636 4451. 

  

http://hrlc.org.au/wp-content/uploads/2015/11/Recruitment_Pack_Indigenous_Rights_Lawyer.pdf
mailto:ben.schokman@hrlc.org.au
http://hrlc.org.au/wp-content/uploads/2015/11/Recruitment_Pack_Indigenous_Rights_Lawyer.pdf
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AUSTRALIAN HUMAN RIGHTS CASE NOTES 

NT Supreme Court on the right to liberty  

Prior v Mole [2015] NTSC 65 

The Supreme Court of the Northern Territory has upheld the right to liberty by excluding evidence 

of offences committed after a legal, but improper, arrest by police officers for drinking in a public 

place.  

Facts 

The appellant, an Aboriginal male, was drinking alcohol in a public place, gesturing offensively 

with his finger and yelling abusively towards Constables Blansjaar and Fuss while the constables 

were conducting a mobile patrol. The constables approached the appellant with the intention of 

charging him with drinking alcohol in a public place contrary to section 101U of the Liquor Act 

(NT). They ultimately chose to apprehend him on the basis that he was likely to continue to 

commit the offence of drinking in a public place, may intimidate, alarm or cause substantial 

annoyance to people and would defy any direction the police gave him to stop drinking in a public 

place.  

After his apprehension, the appellant became more abusive and the constables called for 

backup. Constable Mole, the respondent in this case, arrived at the scene with Sergeant 

O’Donnell. The appellant was told to get into the police motor vehicle with a cage on the back. 

Prior to getting into the vehicle, Constable Blansjaar confiscated the appellant's backpack and 

mobile telephone. The appellant became more aggressive. Sergeant O'Donnell assisted the 

appellant into the cage, during which process the appellant spat on Sergeant O'Donnell twice. 

The appellant was then placed under arrest for assaulting a police officer in the course of his duty 

(count 2). During the drive to the police station, while stopped at a red light, the appellant 

attempted to urinate on the police car occupied by Constables Blansjaar and Fuss. This led to a 

charge of behaving in an indecent manner (count 3).   

The appellant was convicted of counts 2 and 3 on 15 May 2014. He was also charged with, and 

acquitted of, behaving in a disorderly manner (count 1). The case does not discuss the basis for 

this charge.   

On appeal, Justice Southwood was required to consider two issues. First, whether the appellant 

was lawfully apprehended under section 128 of the Police Administration Act (NT). Second, even 

if he was, whether the evidence regarding counts 2 and 3 should have been excluded on policy 

grounds under section 138 of the Evidence (National Uniform Legislation) Act (NT) (Evidence 

Act) because the appellant’s apprehension was unnecessary and therefore inconsistent with the 

minimum standards of acceptable police conduct. 

Decision  

Lawful apprehension for intoxication 

To successfully convict the appellant for count 2, the prosecution was required to prove beyond 

reasonable doubt that Sergeant O'Donnell was acting in the execution of his duty when the 

unlawful assault occurred, namely, the appellant spitting on him. A police officer is not acting in 

the execution of his duty while placing a person, who was unlawfully apprehended, in the cage of 

a police motor vehicle. The relevant question therefore was whether the appellant was lawfully 

apprehended. 
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Justice Southwood found that the appellant was lawfully apprehended under section 128 of the 

Police Administration Act, which permits apprehension where there are reasonable grounds for 

believing the person is intoxicated in a public place, and may commit an offence because of their 

intoxication. Justice Southwood accepted that the appellant was intoxicated within the meaning of 

the Act, with reference to the appellant's display of impaired balance, speech and coordination, 

and his behaviour towards the police. His Honour also found that there were reasonable grounds 

for believing that the appellant would continue to commit the offence of drinking in a public place 

because alcohol was readily available to him and he was already drunk. It followed that Sergeant 

O’Donnell was acting in his duty as a police officer when apprehending the appellant, and 

therefore at the time of the appellant’s assault upon him.  

Improper apprehension  

The appellant submitted that, although legal, his apprehension was improper because it breached 

paragraph 2.2 of Police General Order A7, which applies to discretionary apprehensions and 

indicates the standard of propriety to be observed by the police.  

Paragraph 2.2 provides that police should arrest offenders only: 

 to prevent the continuation or repetition of an offence; 

 to prevent the risk of further offences causing a serious danger to the 

public; 

 if it is unlikely that a summons will ensure the offender's appearance in 

court;  

 if the charge is of a serious nature; or  

 if the person is intoxicated to the extent that they would not understand 

the consequences of their actions or the process of being summoned.  

His Honour recognised that these were merely guidelines, but emphasised that the fundamental 

rule is that an arrest should be an action of last resort. Importantly, his Honour noted that the 

orders were underpinned by the fundamental common law right to liberty, and expressed that 

police practice of arbitrary detention is a negation of that right and 'a hallmark of tyranny'. His 

Honour found that the constables did not give genuine consideration to the general order and the 

other options available to them, such as infringement notices or forfeiture of the alcohol, and 

concluded that they breached the Police General Order.  

Excluding evidence on public policy grounds – the exercise of the section 138 discretion 

By establishing that his apprehension was improper, the appellant sought to persuade the court 

to use its discretion under section 138 of the Evidence Act to exclude the evidence of his acts 

that gave rise to counts 2 and 3. Section 138 provides that evidence that was obtained in 

consequence of an impropriety is not to be admitted unless the desirability of admitting the 

evidence outweighs the undesirability of admitting evidence that was obtained in that improper 

manner.  

In considering whether to exercise the section 138 discretion, his Honour drew guidance from 

DPP v Carr (2001) 127 A Crim R 151 (Carr); Director of Public Prosecutions v Coe [2003] 

NSWSC 363 (Coe); and DPP v AM (2006) 161 A Crim R 219 (AM). In Carr, it was considered 

that evidence can be excluded by section 138 where it is obtained due to an improper or 

unnecessary arrest. In Coe, the Court considered that more than a mere causal link is required. 
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Justice Adams held at [24] that: ‘the circumstances must be such as to fit fairly within the 

meaning of “obtained”, almost invariably because the conduct was intended or expected (to a 

greater or lesser extent) to achieve the commission of offences’.  

In AM, Justice Hall reconciled these positions, considering that the necessary causal connection 

itself actually related to the 'likelihood of an event occurring'; that is, whether the conduct in 

question, such as a wrongful apprehension 'might be expected' to give rise to consequential 

offences, such as assault or indecent behaviour towards the police.  

Applying AM, Justice Southwood concluded that the appellant’s apprehension was unnecessary 

and that the subsequent offences were objectively the anticipated outcome of the apprehension. 

As such, evidence of counts 1 and 2 should have been excluded under section 138.  

In coming to the finding that the apprehension was unnecessary, his Honour considered that:   

 although the appellant was intoxicated within the meaning of the Police 

Administration Act, he was not seriously affected by alcohol;  

 before the police turned into the carpark, the appellant had only engaged in a single 

act of belligerent defiance which was of short duration; 

 the appellant’s conduct became more belligerent and abusive after the police tipped 

out his alcohol, took his mobile telephone from him and placed him in the cage of 

the motor vehicle;  

 the appellant did not pose any risk to the public or himself and the only offence he 

was likely to commit was to continue drinking in public;  

 given that public drinking is a low level offence usually dealt with by infringement 

notice or forfeiture of the alcohol and certainly not with imprisonment, the 

apprehension of the appellant significantly interfered with the appellant’s liberty and 

his detention exceeded any penalty that may have been imposed on him by the 

Court; and 

 no evidence suggested that the appellant would not have understood the purpose 

and effect of an infringement notice and would not have complied with it. 

Commentary 

Prior v Mole is currently under appeal to the NT Criminal Court of Appeal. The decision as it 

stands is significant as it reinforces the importance of the right to liberty in the context of police 

powers of apprehension, at a time when those powers are being expanded. The Northern 

Territory recently introduced the ‘paperless arrest’ provisions, which allows the police to 

apprehend an individual without a warrant if they believe on reasonable grounds that the person 

has committed, is committing or is about to commit an offence for which an infringement notice 

may be served, and may take the person into custody for a period of up to four hours (or longer if 

the person is intoxicated).  

The validity of the 'paperless arrest' provisions was challenged in North Australian Aboriginal 

Justice Agency Limited & Anor v Northern Territory of Australia [2015] HCA 41, but the legislation 

was ultimately upheld by the High Court of Australia. In the face of these new laws, and at a time 

when the Northern Territory has an Indigenous imprisonment crisis, decisions upholding an 

individual's right to liberty, such as Prior v Mole, play a role in highlighting that police powers have 

limits, and that unnecessary apprehensions are improper. 

Prior v Mole also serves as a positive development in the use of the section 138 discretion, 

particularly in light of previous cases such as Ashley v Balchin [2006] NTSC 41 in which although 

the Supreme Court of the Northern Territory found that the initial arrest of five people for assault 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 23 

 

 

 

 

 

 

 

 

 

 

 

and resisting police (which led to all subsequent offences) was inappropriate and strictly 

unnecessary, the Court refused to exercise the discretion and upheld the convictions. Prior v 

Mole reinforces that the section 138 discretion can operate as a safeguard against arbitrary 

detention. 

Rohan Nanthakumar is a lawyer at Allens. 

The Rights of People with Disabilities  

In the Matter of ER (Mental Health and Guardianship and Management of Property) [2015] ACAT 

73 

On 29 October a panel of three ACT Civil and Administrative Tribunal (ACAT) members 

confirmed that a finding that a person lacked capacity under guardianship law, did not 

automatically negate that person’s capacity for the purposes of mental health treatment. In light of 

the UN Convention on the Rights of Persons with Disabilities (UNCRPD), questions of capacity 

are becoming increasingly central to the treatment of people with disabilities under Australian law.  

Questions of Law 

In October 2011, the ACAT found that an individual known as 'ER' had impaired decision-making 

for the purposes of appointing a guardian pursuant to the Guardianship and Management of 

Property Act 1991. The Guardianship Act precludes a Guardian consenting to psychiatric 

treatment. 

Due to later applications for ER to receive involuntary mental health treatment under the Mental 

Health (Treatment and Care) Act 1994, the Tribunal needed to resolve key questions of law, 

which in summary, the ACAT answered in the following way:  

Do the finding and order mean that ER cannot give lawful consent to psychiatric treatment from 

time to time? 

The Tribunal found that no, the finding and order made on 18 October 2011 did not mean that ER 

cannot give lawful consent to psychiatric treatment. 

In determining the answer to the question, the Tribunal had regard to the following sub-questions: 

 Does ER, as a matter of fact, have capacity from time to time to consent to 

psychiatric treatment?  

The Tribunal Found ER does not have capacity from time to time to consent to psychiatric 

treatment 

 How do sections 26, 28(d) and 33 of the Mental Health (Treatment and Care) Act 

1994 and section 30 of the Human Rights Act 2004 inform the answer to the 

question?  

The Tribunal found these provisions do not disturb the finding referred to in the answer to sub-

question one. 

The two parties contesting the question of law were the ACT Chief Psychiatrist (represented by 

Australian Government Solicitor) and Public Advocate (represented by ACT Government 

Solicitor). In summary, the Public Advocate submitted that while ER may accept her 

psychiatric treatment, she lacked the requisite capacity to consent and the fact of her 

guardianship order was evidence of her lacking capacity. The Chief Psychiatrist submitted that 

she had the requisite capacity to consent to her psychiatric treatment and so no order by 

the Tribunal was required.  
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Part of the complication in this individual matter was the structured environment in which ER 

resided, and that her capacity appeared to fluctuate over time.  

The ACT Human Rights Commission, along with the ACT Disability, Aged and Carer Advocacy 

Service (ADACAS) and Advocacy for Inclusion (AFI) were invited to make submissions as 

interested parties. The Commission submitted that the ACT Human Rights Act created a 

presumption that a person has capacity for all decisions, and a person seeking to overturn that 

presumption bears the onus of doing so.  Further, each decision required its own assessment of 

capacity. So a finding that a person lacked capacity for the purposes of Guardianship law, did not 

necessarily mean they lacked capacity in another decision-making area of their life, including for 

the purposes of consenting to mental health treatment.  

Facts 

The ACAT explored this question of law because of the increasing numbers of 'dual disability 

people' appearing before it, who already had guardianship orders in place because of their 

disability, and psychiatric treatment orders (PTOs) were being sought for 'involuntary' treatment 

under mental health legislation. The Tribunal summarised the issue: 

'An argument emerged that the relevant people were at least complying with psychiatric 

treatment and in some cases expressing willingness to accept psychiatric treatment therefore 

there was no need to have a PTO in place and it was important not to do so because a PTO was 

not the ‘least restrictive’ option, which is a criterion stipulated in section 28 of the Mental Health 

Act that the tribunal must be satisfied of before making a PTO...Differently constituted tribunals 

took different approaches to the question of whether it was necessary for orders to be made for 

psychiatric treatment. Clearly a person can choose to accept psychiatric treatment voluntarily 

when they have full capacity but the question is whether someone who lacks full capacity can 

‘consent’ to psychiatric treatment.'  

Assessing Capacity 

The Tribunal reviewed the common law precedents on assessing capacity, and noted that   

 There is a presumption that a person has capacity to make a decision; 

 Capacity may fluctuate; 

 Capacity must be assessed in relation to the decision to be made; 

 The assessment of capacity is specific to the relevant decision, which in this case is a 

decision about ER’s psychiatric treatment; 

 The test is not applied to psychiatric treatment generally, or to different treatment that 

may or may not be needed in future; 

 The person making the decision should be given the necessary support to make the 

decision; 

 The onus is on the applicant to rebut the presumption of capacity. 

Section 30 of the Human Rights Act (‘HR Act’) (mirrored in s32 of the Victorian Charter of Rights 

and Responsibilities Act 2006) requires courts and tribunals to interpret laws compatibly with 

human rights, as far as it is possible to do so with the law's purpose. Section 40B of the ACT HR 

Act also requires that Public Authorities act and make decisions consistently with human rights, 

and this obligation applied to the Chief Psychiatrist and Public Advocate. The Tribunal considered 

the impact of the ACT HR Act and relevant international law in this area, particularly the 
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UNCRPD. It noted the many human rights are engaged by involuntary mental health orders, and 

agreed with the HRC submission that common law tests of capacity were not displaced, and in 

fact were reinforced, by the application of human rights law. The Tribunal also concurred with the 

submissions of ADACAS and AFI that UNCRPD required ER should be provided with as much 

support as possible to retain her right to make decisions.  

Capacity compared to other Factors 

The Tribunal found that capacity to consent was a factor that the Tribunal must take into account 

when making a mental health order under the current Mental Health (Treatment and Care) Act, 

but that the Tribunal could still make a treatment order if satisfied other requirements in the 

legislation were met. This was so, even if the Tribunal concluded that the person has capacity to 

consent, or lacks the capacity to consent.  

Fluctuating Capacity 

A key question for the Tribunal was how to assess capacity in a person whose ability to consent 

may fluctuate over time. The Tribunal noted that such fluctuation is possible throughout the 

population, and may be due not only to disability, but also fatigue, intoxication or undue influence. 

In ER's case, she had a history of 'relapses' when her capacity was more in question, and this 

created doubt over the point in time at which her capacity should be assessed, particularly as the 

maximum duration of a treatment order is 6 months.  

The Tribunal concluded that the capacity to consent must be assessed over a period of time. It 

must include a future component in order to capture the fact that treatment is ongoing. The 

Tribunal considered that the period within which capacity to consent must be maintained would 

include a period when a possible relapse may occur. 

ER's Ability to Consent 

In applying the above tests, and the ACT Health Consent Procedure (based on the relevant 

common law tests), the Tribunal concluded that ER lacked the requisite consent to her psychiatric 

treatment. Nonetheless, the Tribunal dismissed the Public Advocate's contention that 'the issue of 

‘free consent’ to medical treatment does not arise in circumstances where the Tribunal 

determined that it was necessary to appoint the Public Advocate to consent to medical treatment 

on ER's behalf'. Instead, the Tribunal found that because a guardianship order was specifically 

tailored to exclude psychiatric treatment, the appointment of a guardian was not sufficient of itself 

to find a person lacked capacity to consent to mental health treatment. 

'....there is no intention in the Guardianship Act to cover the field of decision-

making and, consistent with the UNCRPD and the obligation of the Tribunal to 

interpret the Guardianship Act in accordance with the right to liberty and 

security of the person under section 18 of the Human Rights Act, the Tribunal 

concludes that a finding of impaired decision-making does not automatically 

preclude a protected person, and in this case ER, from lawfully consenting to 

psychiatric treatment.' 

The Tribunal noted that ER participated in a supported decision making trial with ADACAS in 

2014, and that her capacity to accept support in decision making was relevant evidence in 

assessing her capacity. The Tribunal suggested that these supports remain, and that such 

supporters were significant in light of uncommenced amendments to the ACT's mental health 

legislation. The Tribunal noted that the new legislation would allow guardians to consent to 

psychiatric treatment where a person lacked capacity and expressed willingness to receive such 

treatment, and suggested it was likely ER satisfied these tests (negating the need for a future 
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psychiatric treatment order). However, the Tribunal made no finding about whether ER might also 

have capacity to make an advance consent direction or advance directive under the new law.   

Commentary 

The decision clarifies the tests for capacity under ACT law, a particularly critical question in light 

of the ACT’s human rights legislation and UNCRPD. It also confirms that capacity is determined 

on a decision by decision basis, is assessed on a spectrum and is not automatically negated 

because of a prior finding of loss of capacity for a different area of a person's life. 

As noted above, the ACT has substantially amended its mental health legislation, which 

commences in March 2016. Consistent with relevant human rights law, the new legislative tests 

place greater weight on a person's ability to consent and wishes regarding the treatment.   

The ACT's Guardianship legislation is currently under review by the ACT Law Reform Advisory 

Council and questions of capacity and supported decision making will be central to any 

reform. This follows a similar review undertaken by the Victorian Law Reform Commission.  

The full decision is here. 

Sean Costello works for the ACT Human Rights Commission. 

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

The importance of free and fair elections 

Gahramanli and Others v Azerbaijan (European Court of Human Rights, Chamber, Application 

No. 36503/11, 8 October 2015) 

The European Court of Human Rights has recently confirmed that Azerbaijan, in its 2010 

parliamentary elections, failed to comply with its European Convention on Human Rights 

(“Convention”) obligations to hold elections under free and fair conditions, and to ensure that 

individual electoral rights can be exercised effectively. This was not due to a factual finding that 

there had been electoral irregularities, but rather due to the failure of Azerbaijani authorities to 

adequately address the applicants’ ‘serious and arguable’ complaints of irregularities.   

Facts 

On 7 November 2010, elections were held for the National Assembly of Azerbaijan. The three 

applicants (all nationals of Azerbaijan) stood as candidates for various opposition parties in a 

single electoral constituency.  The official election results declared that the constituency was won 

by the candidate nominated by the ruling New Azerbaijan Party.  

On 10 November 2010, the applicants lodged complaints with the Central Electoral Commission 

(“CEC”).  The complaints requested annulment of the constituency election results on the basis of 

numerous instances of electoral irregularities and fraud.  The applicants lodged over 100 signed 

witness statements documenting specific instances of these irregularities. In particular, it was 

alleged that members of the precinct electoral commission (“PEC”) had obstructed observers, 

stuffed ballot boxes, allowed unregistered persons to vote, exercised undue influence over voters’ 

choices, and failed to comply with procedures required by the domestic electoral laws.  

On 21 November 2010, the CEC issued a decision dismissing the complaints. The CEC noted 

that the applicants should first have taken their complaints to the PECs on election day, and only 

then to the CEC.  The CEC then dismissed the substance of the complaints, noting that the 

witness statements were based solely on “subjective opinions”, not fact.  It preferred the witness 

http://www.legislation.act.gov.au/a/2014-51/default.asp
http://www.justice.act.gov.au/review/view/31/title/review-of-guardianship-and-management
http://www.justice.act.gov.au/review/view/31/title/review-of-guardianship-and-management
http://www.lawreform.vic.gov.au/all-projects/guardianship
http://www.acat.act.gov.au/judgment/view/9153/title/in-the-matter-of-e.r
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statements from other observers (largely pro-government but also including some representing 

opposition parties) who did not report any irregularities.   

On 25 November 2010, the complainants appealed to the Baku Court of Appeal, re-stating their 

previous complaints.  They also alleged that the CEC had not ensured their presence at the CEC 

hearing (contrary to the domestic electoral law) and that the CEC had deliberately not 

investigated their serious allegations.   

The Court of Appeal dismissed the appeal the following day, largely adopting the same reasons 

as the CEC.  The complainants then appealed to the Supreme Court on 1 December 2010, 

arguing that the CEC and Court of Appeal had given no reasons for preferring the statements of 

pro-government electoral observers, and that in any event those statements had been fabricated 

by the CEC.  The applicants also noted that lodging complaints with PEC members on the day 

would have had no effect because those members were in large part responsible for the 

irregularities.  

The Supreme Court dismissed the appeal for essentially the same reasons.  It also noted that the 

Constitutional Court had already approved the electoral results, and that that decision could not 

be subject to any quashing or amendment.  

Submissions  

The applicants’ submissions emphasised the electoral commissions’ lack of impartiality, 

particularly the CEC, which oversees electoral processes at a national level and whose 18 

members are appointed by the National Assembly.  Six are directly nominated by the majority 

party, 6 are nominated by those members of parliament who are not affiliated with any political 

party (ie, independents) and 6 are nominated by the minority parties.  Of the independents’ 

nominees, one is agreed by the majority party and one by the minority parties.  The chairperson 

is, by law, a representative of the majority party.  A similar structure is followed at the 

Constituency Electoral Commission (“ConEC”) and PEC levels.   

In practice, this means that pro-government representatives have a relative majority via-a-vis 

other representatives in all electoral commissions.  The Organisation for Security and 

Cooperation in Europe, Office for Democratic Institutions and Human Rights (“OSCE/ODIHR”) 

and the Venice Commission have each previously reported that the “independent” 

representatives tended, in reality, to vote in line with the governing party.  Those organisations 

had previously issued repeated recommendations that this formula be revised to ensure that 

commissions are not dominated by pro-government representatives.   

Decision 

Article 3 of Protocol 1 to the European Convention on Human Rights provides:  

The High Contracting Parties undertake to hold free elections at reasonable intervals by secret 

ballot, under conditions which will ensure that free expression of the opinion of the people in the 

choice of the legislature.  

The Court emphasised that it was not in a position to assume a fact-finding role, in order to 

determine whether any of the alleged irregularities had in fact taken place or, if they had, whether 

they were capable of thwarting the free expression of the people’s opinion.  (It did however 

express the view that the allegations were, if true, capable of undermining the democratic nature 

of the elections.)  

Instead, the Court concluded that the applicants had put forward a “very serious and arguable 

claim” that had not been adequately addressed by Azerbaijani authorities.  The Court re-stated its 
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previously expressed view that Article 3 obliges signatories to provide an effective system for 

examining electoral complaints.   

The Court noted that Azerbaijani law did in fact provide for such a system (consisting of the 

various electoral commissions, the Court of Appeal and the Supreme Court) which the applicants 

used.  However, the Court ultimately concluded that the examination of their claims was not 

effective, nor was it devoid of arbitrariness – and that therefore Azerbaijan had failed to comply 

with Article 3.  

The Court concluded that, on the evidence, the CEC did not carry out an adequate and 

comprehensive assessment of the evidence before it, and did not make any genuine effort to 

determine the validity of the applicants’ claims.  There was no evidence to show that the CEC (or 

the CEC expert) took any steps to actually investigate the alleged irregularities (for example, by 

comparing the number of ballots in the box with the number of voters registered for that precinct).  

Instead, the CEC had presented “dubious reasons” for dismissing witness statements and had 

relied on statements of PEC members which denied any irregularities, without explaining why 

those statements should be preferred.  The Court noted that such denials were “not surprising” 

given that the allegations were directed against PEC members themselves.  

Equally, the Court noted that these shortcomings were not remedied by the domestic courts’ 

review of the complaints.  The Court of Appeal failed to conduct any independent inquiry into the 

applicants’ arguments, and merely restated the CEC decision.  Further, the Constitutional Court’s 

decision to approve the results and finalise the election process, despite ongoing legal 

proceedings regarding the complaints, “rendered the entire system for examining individual 

election-related complaints futile and illusory”.  

The Court does not usually evaluate the compatibility of a domestic electoral administration 

system with the requirements of the Convention, and it noted in this case that “there can be no 

ideal or uniform system guaranteeing checks and balances between the different State powers or 

political forces”.  Further, the Court did not need to decide whether the formula used to structure 

the CEC (and other electoral commissions) was necessarily incompatible with Article 3.  

However, the Court concluded that this formula was “one of the systemic factors contributing to 

the ineffectiveness of the examination by the CEC of the applicants’ election-related complaint in 

the present case”.   

Commentary  

This decision was handed down just weeks before further parliamentary elections were held in 

Azerbaijan earlier in November 2015.  These elections resulted in a further victory for the ruling 

New Azerbaijan Party.  

The election was boycotted by significant opposition parties, and was only contested by small 

parties and candidates known to be loyal to the ruling party.  Opposition parties reported that in 

the year leading up to the election, Azerbaijani authorities had suppressed critical voices 

including opposition party members, journalists, and activists. The OSCE/ODIHR also refused to 

attend the 2015 elections due to attempts by the Azerbaijani authorities to impose restrictions on 

observers.   

 

 

 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 29 

 

 

 

 

 

 

 

 

 

 

 

Importantly, the Court took the opportunity to call on the Council of Ministers to follow up the 

Azerbaijani Government to modify the structure of the electoral administration system, in order to 

improve the effectiveness of investigations into election-related complaints.  It remains to be seen 

how the Council will respond to this recommendation. 

Rebecca Williams is a solicitor at King & Wood Mallesons. 

High Court of Delhi recognises pregnancy-based discrimination as a form 

of sex discrimination 

Inspector (Mahila) Ravina v Union of India W.P.(C) 4525/2014, 6 August 2015 

Summary  

In Inspector (Mahila) Ravina v Union of India, the High Court of Delhi held that the Central 

Reserve Police Force’s (“CRPF”) denial of promotion to a CRPF female inspector owing to her 

pregnancy violated the individual’s right to personal liberty and equality in matters of public 

employment under the Constitution of India (“Constitution”).  

Facts  

In July and August 2011, Inspector (Mahila) Ravina (“Petitioner”) was unable to attend a 

promotional course because she was pregnant. She subsequently completed the promotional 

course in 2012, and thus fulfilled the relevant eligibility requirements for promotion to Assistant 

Commandant.  

However, in 2014 the CRPF released its promotional list, and the Petitioner’s name was not 

included. She consequently lost her seniority vis-à-vis her batch mates and juniors. When the 

Petitioner filed a representation before the CRPF, she was informed that she had lost her 

seniority because she had “shown an unwillingness to attend the [initial] promotional course [in 

2011]”.  

The Petitioner appealed to the High Court, arguing that her seniority should be restored on 

compassionate grounds given her pregnancy. However, the CRPF contended that in such 

circumstances the CRPF Rules dictated that only the Petitioner’s “chance” (to complete the 

course) was preserved, but not her seniority. The primary issue before the High Court was 

whether the Petitioner’s pregnancy amounted to “unwillingness” to complete the required 

promotional course, and whether she was entitled to a relaxation of the CRPF Rules to claim 

seniority with her batch mates.  

Decision 

The High Court held that it was ‘indefensible’ to conclude that the Petitioner’s pregnancy 

amounted to an unwillingness to complete the promotional course, and directed the CRPF to 

restore the Petitioner’s seniority. In reaching this decision, the High Court emphasised the 

Petitioner’s right to personal liberty as enshrined by Article 21 of the Constitution.  

According to the Court, the right to reproduction and child rearing is an essential facet of Article 

21, and the State has a responsibility to ensure that women can freely exercise their choice to 

reproduce. The court noted that such a responsibility is supported by a number of other Articles in 

the Constitution (most notably Articles 42 and 45 which respectively provide for just and humane 

conditions of work and maternity relief and the provision of early childhood care by the State) as 

well as Article 10 of the International Covenant on Economic, Social and Cultural Rights (which 

details the special protection that should be accorded to mothers during child birth).  
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In the court’s view, the choice exercised by a female employee to become a parent stands on “an 

entirely different footing” to other scenarios where an employee demonstrates a “plain 

unwillingness” to undertake the promotional course. Accordingly, any suggestion by the CRPF 

that a women’s decision to bear a child should be treated as an “unwillingness” to participate in 

the course would be a clear violation of Article 21 of the Constitution.  

The High Court also considered the Petitioner’s denial of seniority benefits an infraction of 

Articles 16(1) and (2) of the Constitution, which afford equality to all in matters of public 

employment regardless of sex. In this respect, the Court noted that, as between a male and 

female officer, there is no difference in the pre-promotional program which both have to undergo. 

According to the Court, the CRPF’s seemingly “neutral” reason for denying the Petitioner’s 

seniority benefits (being her unwillingness to attend the promotional course) was in fact 

discriminatory, because the Petitioner’s “unwillingness” stemmed from her “inability” to complete 

the course due to her pregnancy.  

It was relevant that the promotional course was held in Coimbatore. In the Court’s view, it was not 

feasible for an expecting mother to be travelling and living in a remote area without medical 

support. This was particularly so given that the CRPF had acknowledged the Petitioner’s 

vulnerable medical state during her pregnancy. Accordingly, the Court held that the CRPF should 

have taken into consideration the Petitioner’s pregnancy when assessing her “willingness” to 

participate in the promotional course.  

Commentary  

The decision provides important clarity on the nature and scope of Article 21 of the Constitution. 

In particular, the decision makes it clear that an individual’s right to personal liberty under Article 

21 includes the right to reproduce and bear children. It also makes it clear that Article 21 may be 

violated not only through coercive State action, but also where State action places an individual in 

a position where they must choose between an availing State benefit and exercising a 

constitutional right. In the present case, the CRPFs action effectively placed the Petitioner in a 

position where she was forced to choose between having a child or advancing her career – a 

“travesty of justice” in the Court’s view.  

The decision is also significant as the High Court expressly recognised pregnancy-based 

discrimination as a form of sex discrimination under Article 16 of the Constitution.  

The full decision can be found here. 

Madeleine McIntosh is a solicitor at King & Wood Mallesons. 

 

NOTICEBOARD 

Impact of business sector on children’s rights 

In February 2013, the Committee on the Rights of the Child adopted General Comment 16 on 

State obligations regarding the impact of the business sector on children's rights. UNICEF has 

developed two new guides on the role of government in children’s rights and business to help 

ensure that children's rights are not overshadowed by business interests.              

http://lobis.nic.in/ddir/dhc/SRB/judgement/16-09-2015/SRB06082015CW45252014.pdf
http://www.unicef.org/csr/332.htm
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New Easy English resource – Reporting crime: your rights 

The Commission welcomes the launch of a from Victoria Police has just launched new Easy 

English resource about people’s rights when reporting crime. The resource was developed in 

partnership with the Commission with input from a range of stakeholders. 

The resource is in an accessible Easy English format to help a range of audiences, particularly 

people with cognitive and communication disabilities, understand their rights and how to report 

crime. 

The resource provides information about: 

 what a crime is 

 where crime can occur 

 how to report a crime 

 how to make complaints 

 where to go for additional help and support. 

The new resource forms part of the Commission’s ongoing work with Victoria Police to implement 

the recommendations from Beyond doubt: the experiences of people with disabilities reporting 

crime. 

To download a pdf or text only version of the resource, see here. 

Other Easy English resources can be found here  

Right Now's birthday celebration  

Right Now is celebrating its tenth birthday with an art exhibition, party and fundraiser on Human 

Rights Day – 10 December. We will be exhibiting artworks from local visual artists exploring 

themes of human rights. Guests will also be treated to live readings from Maria Tumarkin, 

Melanie Joosten and Lia Incognita. See here for more information or to RSVP. 

Jobs: Indigenous rights lawyer, Human Rights Law Centre 

A new and exciting opportunity has arisen for a lawyer to work as part of our Indigenous Rights 

Unit. This position will work alongside the Unit’s Director and Senior Lawyer and will play a vital 

role in contributing to all aspects of the Unit’s work. This position will be based in Melbourne. See 

here for more information.  

Jobs: Project Officer, Restorative Justice Project 

RMIT is looking for a Project Officer to support the Centre for Innovative Justice in coordinating 

work on the "Restorative Justice Conferencing: An Innovative Approach to Serious Driving 

Offences" project. See here for more information. 

Jobs: Legal Officer, Open Society Justice Initiative 

The Open Society Justice Initiative in New York is seeking a Legal Officer for Freedom of 

Assembly and Information to work on litigation, research and advocacy. See here for more 

information. 

http://www.humanrightscommission.vic.gov.au/index.php/our-projects-a-initiatives/experiences-of-people-with-disability-reporting-crime
http://www.humanrightscommission.vic.gov.au/index.php/our-projects-a-initiatives/experiences-of-people-with-disability-reporting-crime
http://bit.ly/1kqqOYx
http://bit.ly/1GWkF0I
http://www.rightnowfundraiser.eventbrite.com.au/
http://hrlc.org.au/applications-now-open-indigenous-rights-lawyer/
http://yourcareer.rmit.edu.au/caw/en/job/551330/project-officer-restorative-justice-project
https://www.opensocietyfoundations.org/jobs/jr-0000059/legal-officer
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RECENT HRLC MEDIA HIGHLIGHTS 

Coronial inquest hears police believed dying Aboriginal woman was 

faking illness 

Ruth Barson on ABC PM with Tim Palmer, discussing the ongoing inquest into the death of Ms 

Dhu in police custody, including allegations police officers told hospital staff she was feigning 

illness hours before her death. Listen here.  

Australia's human rights record to be under scrutiny by United Nations 

Anna Brown talks with Michael Edwards about the human rights challenges that Australia faces 

and how the government will fare at the United Nations during its four-yearly Universal Periodic 

Review. Listen here. 

High Court rules on Northern Territory's paperless arrests 

The Saturday Paper discusses Ruth Barson’s work on the High Court suit to have ‘paperless 

arrests’ struck down as unconstitutional. Read here. 

Heart clenching moments 

Vulnerable people who cannot pay their fines should not be locked up, Ruth Barson tells to Ten 

News. Watch here. 

RN Drive's The Wrap  

Hugh de Kretser joined Patricia Karvelas and Beverly O'Connor to discuss the news stories of the 

week. listen here >  

 

 

The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

The Human Rights Law Centre protects and promotes human rights in Australia and in Australian 

activities abroad. We do this through a strategic combination of legal action, advocacy, research 

and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267  

http://www.abc.net.au/pm/content/2015/s4357784.htm
http://www.abc.net.au/am/content/2015/s4347234.htm
https://www.thesaturdaypaper.com.au/news/law-crime/2015/11/21/high-court-rules-northern-territorys-paperless-arrests/14480244002653
http://tenplay.com.au/news/perth/2015/11/23/heart-clenching-moments
http://www.abc.net.au/radionational/programs/drive/the-wrap:-melbourne-cup,-nauru-and-aldub/6920358
http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda

