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 OPINION 

Will the Abbott Government continue to spend overseas aid money on 

Australia’s own asylum seeker policies? 

Since late 2012, Australia’s overseas aid program has allocated almost $1 billion toward the 

costs of Australia’s asylum seeker management regime. The Coalition, when in opposition, 

stridently opposed the use of overseas aid to meet asylum seeker costs within Australia – calling 

it “outrageous” and “inappropriate”. In office, will they cease this practice? More importantly, what 

will be their policy on offshore costs?  

Getting answers to these questions, particularly the latter, is not merely important from an aid 

policy perspective. Certainly, using aid to offset asylum seeker costs is regarded by many people 

as an abuse – but that is not the worst of it. The very availability of overseas aid for this purpose 

creates incentives to handle asylum seekers in ways that reduce their welfare, security and 

visibility, and erode their human rights.  

OECD donor countries have agreed, not uncontroversially, to count as overseas aid most costs 

incurred within their borders in providing support for refugees (where this term is taken to include 

asylum seekers) from developing countries, for up to a year after their arrival. Australia, like 

several other donor countries, has generally chosen not to do this. But in December 2012 the 

then Labor Government abruptly announced the reallocation of $375 million within the aid budget 

to offset “basic subsistence” costs associated with asylum seekers living in the Australian 

community, mostly under community detention arrangements, and awaiting determination of their 

status. Labor did the same again, with the same amount, in the May 2012 budget.  

Then, in its August 2013 economic statement, Labor allocated $236 million over four years to 

meet potential costs associated with “unauthorised maritime arrivals living in community-based 

arrangements” in Papua New Guinea. While it was implied this was for refugee resettlement 

costs, it is obvious there would be very few, if any, cases of resettlement in PNG within that 

timeframe. So, in reality, this was the first case in which a government had made provision within 

the aid program to pay for offshore community detention, on the analogy of the move already 

made the previous December in connection with onshore costs. The Coalition made no comment. 

It is unfortunate, if neither surprising nor novel, that Australia’s general aid relationship with 

neighbouring countries is sometimes distorted by our desire to have them do something for us. 

Papua New Guinea and Nauru, in particular, have benefited substantially from their willingness to 

act as service providers in the business of offshore asylum seeker management. They have got 

more aid, and more control over that aid, than they would otherwise have had. There were almost 

certainly better uses for the additional aid, and Australia’s reliance on these countries as service 

providers greatly weakens our position in aid-related policy dialogue on social and economic 

policy matters. However, these are general points which would hold in connection with any case 

where aid is used to turn an Australian problem into a matter of mutual interest between us and 

our neighbours. 

There are two more specific and quite important problems with the use of aid to meet offshore 

costs involved in community detention arrangements.  

First, it is far from self-evident that such costs meet the fundamental test of aid eligibility. What 

counts as aid is determined by agreement among the member countries of the OECD’s 

Development Assistance Committee. Under OECD rules established in the 1960s, aid is intended 

to “promote the economic development and welfare of developing countries”. Under a 
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subsequent interpretation of those rules, onshore asylum seeker costs are deemed to be of a 

piece with humanitarian support to refugee populations in developing countries, and thus eligible. 

Without pausing to argue with that determination, consider the offshore case. Here an asylum 

seeker has been taken into custody by Australian authorities and involuntarily transferred to a 

third country whose role is to provide detention and processing services to Australia under a 

bilateral agreement. Even where asylum seekers are not held in institutional detention in those 

countries, there is no sense in which the costs of their upkeep can be compared to assistance to 

refugee populations. They are there because we put them there, and we put them there to deter 

further arrivals. The OECD has at no point considered or ruled as eligible the use of aid for this 

purpose and in fact would be highly unlikely to do so. 

Second, and more importantly, even if offshore community detention costs were an eligible and 

appropriate charge to aid budgets, the availability of aid for this purpose would be likely to create 

a perverse incentive to push people offshore and out of institutional detention into poorly-defined 

community detention arrangements. For the Coalition, the incentive to hold asylum seekers 

offshore arises from the fact that they have opposed the use of aid to meet onshore costs, though 

of course offshore processing is already strongly preferred for its deterrent effect. Once offshore, 

asylum seekers must be moved out of institutional detention into something badged as 

“community detention” if costs associated with their upkeep are, on the analogy of what currently 

happens in Australia, to be charged to the aid program. Clearly, moving them into the community 

– particularly into a remote community in Papua New Guinea – is likely to generate or aggravate 

local tensions and conflicts and possibly lead to a reduction in the level of basic social services 

available to them, as well as reducing their visibility and accessibility to monitoring bodies. 

The government has quite a few aid policy decisions to make at present. Given its ongoing 

commitment to offshore processing, it no longer matters greatly what the Coalition’s policy is on 

the use of aid for onshore asylum seeker costs – though logically it would return to the 

beleaguered aid program any funds allocated for this purpose by Labor and not yet spent. The 

real question is what the Coalition government will do offshore.  

Any use of aid to pay for something labelled as a community detention regime offshore would be 

highly questionable from an OECD perspective, even if Labor had appeared to be moving in that 

direction. And if the government were to move people into murky arrangements outside 

institutional detention for no other reason than to be able to charge the aid program for their 

costs, this could have serious consequences for both the people concerned and for the 

government’s international standing. 

Robin Davies is Associate Director of the Development Policy Centre at the Australian National 

University. 
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 NEWS IN BRIEF 

Commonwealth AG to amend racial hate speech laws 

The Commonwealth Government has announced it will introduce legislation to repeal a section of 

Racial Discrimination Act that conservative journalist Andrew Bolt was found guilty of breaching. 

The changes will be in the first Bill introduced by the Attorney-General, George Brandis, who 

predicts the Government will be accused of condoning racist behaviour as a result. 

Sri Lanka’s human rights record returns to the spotlight ahead of CHOGM 

Both Canada and India’s Prime Ministers have announced they will not be attending this week’s 

Commonwealth Heads of Governments Meeting in Sri Lanka in protest against on-going human 

rights abuses and the failure to ensure accountability for war crimes. The British PM will attend 

the meeting but has signaled he will put serious questions about human rights abuses to the Sri 

Lankan President. Meanwhile, Australian PM, Tony Abbott, will attend CHOGM and has indicated 

he that will not raise any concerns about the human rights situation in Sri Lanka. 

Australian Government moves to halt ACT’s embrace of marriage equality 

MPs in NSW are persevering with efforts to legislate towards marriage equality despite the 

Commonwealth Government’s impending High Court challenge against the ACT’s new laws that 

for the first time in Australia will allow same sex couples to marry. Lawyers believe the proposed 

legislation in both NSW and Tasmania is more likely to withstand challenges in the High Court 

that the ACT laws, but MP’s in Tasmania’s Upper House voted to leave the debate about same-

sex marriage to their federal counterparts. Work continues on how to better include transgender, 

intersex and gender diverse people in state-based marriage. 

Doubt about legal guardianship of asylum seeker children 

Two unaccompanied minors on Manus Island may not have a legal guardian after federal 

legislation in 2012 changed the Minister’s role for asylum seeker children sent offshore. The two, 

who were transferred to Manus in error, have described their fear at being held in isolation. 

Meanwhile, Immigration Minister Scott Morrison’s attempts to restrict the flow of information about 

Operation Sovereign Borders has drawn criticism from veteran press gallery journalists such as 

Laurie Oakes. 

Anti-Semitic attack in Bondi 

Australia's Race Discrimination Commissioner has condemned an alleged attack on Jewish 

families in Sydney, saying it was a reminder that racial vilification could "escalate into racial 

violence". 

Victoria’s “tough on crime” agenda blamed for overcrowded prisons 

The Magistrates Court has begun sitting in the County Court to hear bail applications and guilty 

pleas to ease the chronic overcrowding of inmates in holding cells as the Criminal Bar 

Association has said it will look at habeas corpus actions to address the failure to deliver 

detainees to court hearings due to overcrowding.  

http://www.smh.com.au/federal-politics/political-news/george-brandis-to-repeal-bolt-laws-on-racial-discrimination-20131108-2x50p.html
http://www.smh.com.au/federal-politics/political-news/george-brandis-to-repeal-bolt-laws-on-racial-discrimination-20131108-2x50p.html
http://www.theaustralian.com.au/business/legal-affairs/attorney-general-george-brandiss-first-task-repeal-bolt-laws-in-name-of-free-speech/story-e6frg97x-1226755431421
http://www.businessinsider.com.au/attorney-general-predicts-accusations-of-condoning-racism-with-change-to-andrew-bolt-law-2013-11
http://www.abc.net.au/news/2013-11-11/india-prime-minister-boycott-chogm-sri-lanka-human-rights/5082022
http://www.abc.net.au/news/2013-11-11/india-prime-minister-boycott-chogm-sri-lanka-human-rights/5082022
http://www.skynews.com.au/world/article.aspx?id=923544
http://www.skynews.com.au/world/article.aspx?id=923544
http://www.theaustralian.com.au/national-affairs/policy/tony-abbott-refusing-to-trash-commonwealth/story-fn59nm2j-1226757545195
http://www.theaustralian.com.au/national-affairs/policy/tony-abbott-refusing-to-trash-commonwealth/story-fn59nm2j-1226757545195
http://www.abc.net.au/news/2013-10-31/same-sex-marriage-laws-introduced-to-nsw-parliament/5060260
http://www.theguardian.com/society/2013/nov/04/high-court-to-hear-challenge-to-act-same-sex-marriage-laws-in-december
http://www.abc.net.au/news/2013-11-07/same-sex-marriage-laws-couples-give-notice-to-wed/5076066
http://www.abc.net.au/lateline/content/2013/s3877564.htm
http://mobile.abc.net.au/news/2013-10-29/tasmanian-upper-house-rejects-bid-to-revive-marriage-debate/5056032
http://mobile.abc.net.au/news/2013-10-29/tasmanian-upper-house-rejects-bid-to-revive-marriage-debate/5056032
http://gaynewsnetwork.com.au/viewpoint/towards-state-based-marriage-for-all-lgbti-couples-12308.html
http://gaynewsnetwork.com.au/viewpoint/towards-state-based-marriage-for-all-lgbti-couples-12308.html
http://www.theguardian.com/world/2013/nov/07/asylum-seeker-children-on-manus-island-may-not-have-a-legal-guardian
http://www.theguardian.com/world/2013/nov/04/teenagers-transferred-to-manus-island-due-to-administrative-error
http://www.theguardian.com/world/2013/nov/07/every-day-i-am-crying-manus
http://www.theaustralian.com.au/national-affairs/policy/customs-ship-in-bid-to-return-rescued-boatpeople-to-indonesia/story-fn9hm1gu-1226755629123
http://www.theaustralian.com.au/national-affairs/policy/customs-ship-in-bid-to-return-rescued-boatpeople-to-indonesia/story-fn9hm1gu-1226755629123
http://www.smh.com.au/federal-politics/political-news/tony-abbott-thumbing-his-nose-at-voters-says-laurie-oakes-20131106-2x0p8.html
http://www.theage.com.au/nsw/five-people-hospitalised-after-brawl-in-bondi-20131026-2w80v.html
http://www.theage.com.au/nsw/five-people-hospitalised-after-brawl-in-bondi-20131026-2w80v.html
http://www.theage.com.au/nsw/not-what-australia-is-about-bondi-attack-victims-speak-out-20131028-2wbl5.html
http://www.theage.com.au/nsw/not-what-australia-is-about-bondi-attack-victims-speak-out-20131028-2wbl5.html
http://www.theage.com.au/victoria/court-shift-to-ease-chronic-holding-cell-overcrowding-20131022-2vzbx.html#ixzz2k1BMiNuM
http://www.theage.com.au/victoria/court-shift-to-ease-chronic-holding-cell-overcrowding-20131022-2vzbx.html#ixzz2k1BMiNuM
http://www.abc.net.au/local/stories/2013/10/28/3878357.htm
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Queensland’s bikie laws to head south 

A Queensland judge has adjourned a hearing after Premier Campbell Newman criticised the 

courts for granting bail to bikies, while NSW Premier Barry O'Farrell is looking to adopt parts of 

Queensland's tough anti-bikie laws. 

Australian supplied helicopters used in attacks on West Papuan civilians 

in 1970s 

Helicopters supplied by Australia were used by Indonesia in a “genocidal” crackdown on civilians 

in West Papua in the 1970s, a new report from the Asian Human Rights Commission has 

claimed. Defence and DFAT files pertaining to the period remain classified despite being older 

than 30 years.  

 

 

 HRLC POLICY WORK AND CASE WORK 

The people’s choice: HRLC in the top three greatest Australian 

philanthropic gifts ever 

Two weeks after being announced as one of Australia’s Top 50 Philanthropic Gifts ever, the seed 

funding for the Human Rights Law Centre came in at number three in the People’s Choice award. 

Almost 8,000 votes were cast as people chose their favourites among the Top 50 list. The 

establishment of the HRLC was third behind the Epworth Hospital and the Wyatt Trust. 

The HRLC’s Executive Director, Hugh de Kretser, said it was a great honour for the HRLC to be 

selected in the top three. 

“This a wonderful recognition of the vital work the Human Rights Law Centre undertakes. There 

are still major challenges facing the realisation of human rights in Australia. The fact that the 

HRLC is here to help tackle those challenges is a great tribute to the foresight of our original 

funders,” said Mr de Kretser. 

The HRLC was founded in 2006 with philanthropic funding from PILCH, the National Australia 

Bank, the Victoria Law Foundation, the RE Ross Trust and the Helen Macpherson Smith Trust. 

Since then, the HRLC has established constitutional protection of the right to vote, restored the 

right to vote for hundreds of thousands of mainly young, homeless and Indigenous Australians, 

improved healthcare access for prisoners, played a key role in developing landmark anti-

discrimination legislation and provided human rights training to over 15,000 people. 

In 2012, the HRLC received the Australian Human Rights Law Award. This prestigious award, 

which is jointly conferred by the Australian Human Rights Commission and the Law Council of 

Australia, is made annually to an organisation or individual with a proven track record in 

promoting and advancing human rights in Australia. 

“With less than 15% of our funding coming from government, philanthropic support has always 

been critical to our success,” said Mr de Kretser. 

An initiative of the Myer Family Company, The Myer Foundation and Sidney Myer Fund, Pro 

Bono Australia, Swinburne University and Philanthropy Australia, the Top 50 Philanthropic Gifts 

http://www.theaustralian.com.au/news/nation/judge-adjourns-bikie-hearing-over-concern-at-campbell-newman-remarks/story-e6frg6nf-1226749706000#sthash.tofyNEIq.dpuf
http://www.theaustralian.com.au/news/nation/judge-adjourns-bikie-hearing-over-concern-at-campbell-newman-remarks/story-e6frg6nf-1226749706000#sthash.tofyNEIq.dpuf
http://news.ninemsn.com.au/national/2013/10/30/10/38/vic-qld-on-board-with-our-bikie-laws-nsw
http://news.ninemsn.com.au/national/2013/10/30/10/38/vic-qld-on-board-with-our-bikie-laws-nsw
http://www.theguardian.com/world/2013/oct/24/indonesia-accused-australian-helicopters-west-papua-genocide
http://www.theguardian.com/world/2013/oct/24/indonesia-accused-australian-helicopters-west-papua-genocide
http://www.abc.net.au/radionational/programs/drive/is-australia-linked-to-the-1970s-west-papua-atrocities3f/5044070
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celebrates Australia’s most significant and influential philanthropic donations. For further 

information click here. 

Donations to the HRLC are tax deductible and can be made online here: www.hrlc.org.au/donate 

UN rights experts call for end to secrecy around armed drones 

Australia should come clean about its role in the controversial American armed drone program 

after two United Nations human rights experts called for an end to the secrecy shrouding the US 

program. 

The Human Rights Law Centre’s Director of Advocacy and Research, Emily Howie said that two 

separate reports released by the UN Special Rapporteur on Counter-Terrorism and the UN 

Special Rapporteur on Extrajudicial Killing called for states using armed drones to ensure that 

they are acting within international law. 

Commenting on credible reports that Australia plays a role in locating targets for the US drone 

program through the joint facility at Pine Gap, Ms Howie said greater public access to information 

about drone strikes was essential to ensure legal and political accountability. 

“It is unacceptable that Australia might be involved in this highly controversial American killing 

program without the Australian Government informing its own citizens. Australians have a right to 

know what our government is doing especially when it may involve in the unlawful killing of 

civilians overseas,” said Ms Howie. 

The UN reports confirm that killing done through the US drone program may be violations of 

international human rights and humanitarian law. Estimates vary, but as many as 3,000 people 

may have been killed by drone strikes, including many civilians. 

The Special Rapporteur on Counter-Terrorism, Ben Emmerson, said that the greatest obstacle to 

assessing civilian harm is the lack of transparency. Mr Emmerson also questioned the extent to 

which national security can be used as a justification to withhold all types of information about 

drone strikes. 

“National security is not a trump card played to defeat concerns about potentially very serious 

human rights abuses or perhaps even war crimes,” said Ms Howie. 

The Special Rapporteur on extrajudicial killing, Christof Heyns, highlighted the likelihood of 

drones becoming less expensive, more accessible and forming part of the arsenal of an 

increasing number of states. 

Ms Howie said international security and the protection of human rights both depend on states 

like Australia and America upholding and respecting a rules-based global order. 

“It won’t be long before drones are in the hands of states that Australia does not consider to be 

allies. It’s in Australia’s national interest to lead by example and follow the rule of international law 

in any participation with drone strikes,” said Ms Howie. 

The joint press release of the Special Rapporteurs and links to their reports are available online 

here. 

Queensland G20 Bill: Sweeping new police powers threaten human rights 

Proposed legislation for the G20 in Queensland would infringe fundamental human rights and 

stifle legitimate protest, the Human Rights Law Centre has told the Queensland Parliament’s 

Legal Affairs and Community Safety Committee. 

http://www.probonoaustralia.com.au/news/2013/10/people%E2%80%99s-choice-top-10-gifts-announced
www.hrlc.org.au/donate
http://www.hrlc.org.au/un-asked-to-investigate-australias-role-in-deadly-us-drone-strikes
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=13905&amp;LangID=E
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=13905&amp;LangID=E
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The G20 (Safety and Security) Bill 2013, which is to be debated by the end of October, creates a 

special security area, covering a large part of central Brisbane including thousands of homes and 

businesses. 

The HRLC’s Executive Director, Hugh de Kretser, said the Bill gives police extraordinary powers 

in this area to stop and search people, vehicles and certain premises, confiscate items, ban and 

exclude people and detain people charged with minor offences, without adequate safeguards. 

“Ensuring safety and security around the G20 is a legitimate purpose, but this Bill gets the 

balance completely wrong,” said Mr de Kretser. 

Mr de Kretser said the G20 event will showcase Queensland and Australia to the world and that 

legislation around the event should promote and protect fundamental human rights, not 

undermine them. 

“This Bill sends the wrong message about Australian democracy. Poor drafting of the Bill creates 

real risks that legitimate peaceful protest will be suppressed and criminalised. It transfers too 

much discretion to police on the ground, increasing the likelihood that the broad powers will be 

used in an arbitrary and discriminatory way against both protestors and passers-by,” said Mr de 

Kretser. 

The Bill, if passed, would allow Police to stop and search any person within the security area for 

any reason without the usual safeguard of requiring reasonable suspicion. 

“In essence, the Bill legalises unreasonable searches,” said Mr de Kretser. 

The Bill also creates a presumption against bail for certain offences, including “disrupting” the 

G20, and if stopped by police, requires individuals to prove why their perfectly ordinary behaviour, 

such as walking through Brisbane or carrying everyday household items, is lawful. 

“The G20 should be an opportunity to showcase Australia’s respect for human rights, for freedom 

of expression and peaceful protest to the world. With amendment, the Bill could do this. Our 

recommendations have been targeted towards this end,” said Mr de Kretser. 

A copy of the HRLC’s submission can be found here. 

Expert legal opinion gives green light for Tasmanian same-sex marriage 

Bill 

A “game changing” expert legal opinion has found that a state-based same-sex marriage law 

proposed in Tasmania is constitutionally valid. 

The advice comes from leading High Court barrister and constitutional expert, Bret Walker SC, 

who worked together with constitutional experts Chris Young and Perry Herzfeld to draft a legal 

opinion following a comprehensive review and analysis of the issues involved. 

Human Rights Law Centre’s Director of Advocacy and Strategic Litigation, Anna Brown, who 

briefed Mr Walker to prepare a legal opinion on the Tasmanian Bill on behalf of Australian 

Marriage Equality, said there should now be nothing to prevent the achievement of same-sex 

marriage in Australian States. 

“The advice confirms that the Tasmanian Parliament and other state parliaments are able to 

legislate to allow same-sex marriages. This is fantastic news that paves the way to achieving 

marriage equality in Australia very soon. 

“While many legal commentators have expressed views on this topic, none of the calibre and 

standing of Mr Walker SC and his assisting counsel have engaged in such a thorough review and 

http://www.hrlc.org.au/wp-content/uploads/2013/10/HRLC-submission-G20-Bill-17-October-2013.pdf
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analysis of the history and development of marriage under English and Australian law,” said Ms 

Brown. 

Australian Marriage Equality national director, Rodney Croome, welcomed the advice. 

“Mr Walker’s vindication of the constitutionality of state same-sex marriage laws is a game 

changer in the Australian marriage equality debate because it confirms that the states can act in 

the absence of action from the federal government,” said Mr Croome 

Mr Croome is urging the Upper House to support a motion from Ruth Forrest MLC to revisit the 

Same-Sex Marriage Bill in the light of this new information. 

“Those Tasmanian Upper House members who expressed legitimate concerns about the 

constitutional validity of the Same-Sex Marriage Bill can rest assured their concerns have been 

addressed and the Bill is constitutionally safe,” said Mr Croome. 

Independent Tasmanian Upper House member of parliament, the Hon Ruth Forrest MLC, who 

tabled the bill, also welcomed Mr Walker’s legal opinion. 

“With this legal advice from one of Australia’s most highly regarded legal minds, members of the 

Legislative Council who previously raised genuine questions and sought further information and 

assurance in 2012 regarding this issue can now rest assured that same sex marriage can be 

progressed in Tasmania. I urge all MLC’s to fully consider this advice and give it the respect it 

deserves by allowing the debate to be re-opened,” said Ms Forrest. 

Ms Forrest has a motion before the Tasmanian Upper House to re-introduce the Same-Sex 

Marriage Bill which was narrowly defeated in the Upper House last year. 

Mr Walker is held in high esteem by key Tasmanian Upper House members. He has been 

described by Upper House President, Jim Wilkinson, as “Australia’s acknowledged leading 

constitutional lawyer”, by Greg Hall MLC as “the country’s top constitutional law expert” and by 

Paul Harriss MLC as “one of the very best in Australia” according to Hansard records. 

The advice follows the recent release of a report from the Tasmanian Law Reform Institute which 

found that states can legislate for same-sex marriages and would have a strong case should 

there be a High Court challenge against such laws. 

The legal opinion prepared by Mr Bret Walker SC also confirms the constitutional power of the 

Federal Parliament to pass laws for same-sex marriages. 

Further information/resources 

Summaries of the legal opinion: 1 page version | 3 page version 

A complete copy of The Legal Opinion 

Same-Sex Marriage Bill 2012 (Tas) 

ACT’s Marriage Equality laws remain vulnerable say legal experts 

Leading constitutional law experts have warned that the ACT’s marriage equality reforms will 

remain vulnerable to a High Court challenge unless the ACT Government delivers on its 

commitment to pass amendments next week. 

The Human Rights Law Centre and Australian Marriage Equality have made public the legal 

advice obtained from Mr Bret Walker SC and Perry Herzfeld.  

The HRLC’s Director of Advocacy and Strategic Litigation, Anna Brown, said the advice 

demonstrates that further amendments are essential for the laws to have the best chance of 

surviving. 

http://www.hrlc.org.au/wp-content/uploads/2013/10/1page_Summary_of_Legal_Opinion_by_MrWalkerSC_18October2013.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/10/Summary_of_TAS_SameSexMarriage_Legal_Opinion_18October2013.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/10/Legal_Opinion_reTAS_MarriageEquality.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/10/Same_Sex_Marriage_Bill_2012.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/10/Memorandum_of_advice_re_ACT_marriage_21_10_13.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/10/Memorandum_of_advice_re_ACT_marriage_21_10_13.pdf
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“We absolutely welcome the ACT’s commitment to achieving marriage equality, but it’s important 

to get it right. We want the laws to survive and that’s why we are urging the ACT Government to 

honour its commitment to introduce required amendments as soon as possible to finish the job,” 

said Ms Brown. 

Australian Marriage Equality national director, Rodney Croome, said his group’s primary concern 

is for the couples who will marry in the ACT. 

“We welcome the ACT’s commitment to getting this legislation right through further amendments. 

We don’t want the solemn life-long vows made by couples under the new ACT law to be undone 

by a drafting error,” said Mr Croome. 

The HRLC has provided the ACT Government with suggested amendments which would be easy 

to make and would ensure the Bill creates a new legal status of “same-sex marriage” clearly 

distinguishable from federal marriage. This would greatly shore up the law’s chances of surviving 

the High Court challenge that the Commonwealth Government has promised to mount. 

Although some intersex, transgender and gender diverse people have expressed concern that 

the “same-sex” category may exclude them, Ms Brown and Mr Croome said that transgender and 

intersex people will be able to marry under the Territory law if they cannot marry under the federal 

Marriage Act. 

“The advice we have received confirms that, under current gender recognition laws, no 

transgender or intersex person will be excluded from marrying under the amendments we want to 

see to the ACT law,” said Mr Croome. 

“The good news is that the expert legal opinion we’ve received confirms that state and territory 

parliaments are able to legislate in this area,” said Ms Brown. 

The legal advice also confirms the ACT’s new marriage laws can also accommodate a future 

change to recognise a third category of sex or gender. 

“Whilst there is more work to do to better recognise intersex, transgender and gender diverse 

people in the law, today is clearly a great step forward for marriage equality in Australia and 

there’s little doubt that other states will soon follow suit,” said Ms Brown. 

Expert Legal Opinion Gives Green Light for NSW Same-Sex Marriage 

The Human Rights Law Centre has made public the legal advice it obtained from Mr Bret Walker 

SC and Perry Herzfeld, on behalf of Australian Marriage Equality, that confirms that the NSW 

Same-Sex Marriage Bill would be constitutionally valid. 

The advice follows reports that the Bill will be introduced and debated in the NSW Upper House 

on October 31st. 

The HRLC’s Director of Advocacy and Strategic Litigation, Anna Brown, said the advice gave the 

‘green light’ for MPs to embrace same-sex marriage in NSW. 

“Members of the NSW parliament can be confident in their authority to pursue same-sex marriage 

in their state. There is nothing in the Australian Constitution preventing the States taking a 

leadership role in this area,” said Ms Brown. 

While many legal commentators have expressed views on this topic, none of the calibre and 

standing of Mr Walker SC and his assisting counsel have engaged in such a thorough review and 

analysis of the history and development of marriage under English and Australian law. 

AME NSW co-convener, Dr Shirleene Robinson, welcomed the advice. 

http://www.smh.com.au/nsw/nsw-same-sex-union-debate-up-next-week-20131022-2vz9h.html
http://www.smh.com.au/nsw/nsw-same-sex-union-debate-up-next-week-20131022-2vz9h.html
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“The advice we have from Mr Bret Walker SC is that our Bill is constitutionally sound, assuaging 

any concerns NSW MPs may have about their power to pass such it.” 

“After seeing the joy and happiness that accompanied the passage of reform in the ACT 

yesterday, it’s great that NSW is also moving ahead.” 

Acknowledging that concerns had been raised that the “same-sex” category proposed in the 

NSW laws may exclude some intersex, transgender and gender diverse people, Ms Brown said 

that it would be open to the NSW Parliament to legislate for a third category of marriage such as 

“gender diverse” marriage, so that all LGBTI couples could be accommodated. 

“Whilst there is more work to do to better recognise intersex, transgender and gender diverse 

people under the law, the proposed legislation in NSW would clearly be a great step forward for 

many couples and would build momentum for the realisation of marriage equality across 

Australia,” said Ms Brown. 

Further information/resources 

A copy of the legal opinion on the NSW Same-Sex Marriage Bill 2012 

Same-Sex Marriage Bill 2012 (NSW) 

 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

High Court upholds mandatory minimum sentencing for people 

smugglers 

Magaming v The Queen [2013] HCA 40 (11 October 2013) 

Summary 

The High Court has dismissed an appeal regarding a mandatory minimum sentence imposed 

under the Migration Act 1958 (Cth), highlighting a gap in human rights protection under Australian 

law. 

Facts 

Bonang Darius Magaming, a 19 year old Indonesian fisherman, was recruited by organisers of a 

people smuggling activity to steer a boat which brought a group of 52 unlawful non-citizens to 

Australia. The boat was intercepted near Ashmore Reef.  

The Commonwealth Director of Public Prosecutions (CDPP) charged Mr Magaming with the 

offence of “aggravated people smuggling” created by section 233C of the Migration Act 1958 

(Cth). This offence mirrors the simple offence of “people smuggling” set out in section 233A of the 

Act, but involves bringing five or more non-citizens into Australia (as opposed to bringing one 

non-citizen into Australia, which is all that is required by the simple offence).  

The aggravated offence carries a mandatory minimum sentence of five years’ imprisonment with 

a non-parole period of three years. There is no mandatory minimum for the simple offence.  

Mr Magaming pled guilty and was sentenced to the mandatory minimum term of imprisonment. 

The sentencing judge made it clear that Mr Magaming’s part in the offence was right at the 

bottom end of the scale of seriousness and that he would have imposed a much lesser sentence 

if the relevant provisions preserved any discretion.   

http://www.hrlc.org.au/wp-content/uploads/2013/10/Memorandum-of-advice-on-the-NSW-Bill.pdf
http://www.parliament.nsw.gov.au/Prod/Parlment/committee.nsf/0/db0eb5bce87f18ffca257b74000c570f/$FILE/0521b%20State%20Parl%20Marriage%20Equality%20Working%20Group.pdf
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In August 2012, following Mr Magaming’s conviction, the Commonwealth Attorney-General 

issued a direction to the CDPP stating that it should not charge people with the aggravated 

offence unless satisfied that the accused had committed a repeat offence, the accused’s role in 

the people smuggling venture extended beyond that of crew member, or a death had occurred in 

relation to the venture. The direction, however, did not apply to previous convictions or appeals 

from previous convictions. The direction, therefore, did not apply to Mr Magaming’s case. 

Mr Magaming appealed to the New South Wales Court of Criminal Appeal, alleging that the Act 

was invalid insofar as it required the imposition of a mandatory sentence. The appellant’s 

application for leave was heard with four other applications challenging similar convictions, but 

the appeals were dismissed.  

Mr Magaming was given leave to appeal to the High Court. The Attorneys-General of the 

Commonwealth, New South Wales, South Australia, Queensland and Western Australia 

intervened in support of the Commonwealth. The Australian Human Rights Commission was 

given leave to make written submissions as amicus curiae.  

Counsel for Mr Magaming argued that as the offences created by sections 233A and 233C of the 

Act were identical save for the number of unlawful non-citizens concerned, where the number of 

unlawful non-citizens was five or more, the offences were coextensive. On this basis, counsel for 

Mr Magaming argued that the relevant provisions were incompatible with the separation of 

judicial and prosecutorial functions and with the institutional integrity of the courts. It was also 

argued that the provisions required a court to impose sentences that were “arbitrary and non-

judicial”. 

Decision 

The High Court dismissed the appeal 6:1.  

The majority (French CJ, Hayne, Crennan, Kiefel and Bell JJ) rejected the appellant’s contention 

that the offences were coextensive. The majority pointed out that the aggravated offence under 

section 233C required proof of an additional element; namely, that a group of five or more 

unlawful non-citizens were brought to Australia.  

The majority also rejected the appellant’s arguments that the availability or exercise of a choice 

between charging an accused with the aggravated offence rather than one or more counts of the 

simple offence was incompatible with the separation of judicial and prosecutorial functions and 

incompatible with the institutional integrity of the courts.  The majority reasoned that prosecutorial 

choice between the two charges is not an exercise of judicial power. In this respect, it was no 

different from the choice which a prosecutor must often make between proceeding summarily 

against an accused and presenting an indictment.  

The majority also rejected the appellant’s contention that the mandatory minimum sentencing 

scheme was arbitrary and non-judicial, declining to take a proportionality approach to the 

question as urged by the appellant. 

Justice Gageler, dissenting, would have allowed the appeal. His Honour said that the class of 

persons who commit the aggravated offence also necessarily commit at least one count of the 

simple offence. Therefore, the effect of the discretion necessarily exercised by the CDPP in 

deciding to prosecute a person with the aggravated offence instead of the simple offence, was to 

empower the CDPP to determine the minimum penalty to be imposed on the conviction. In 

Justice Gageler’s view, this was a usurpation of judicial power.   

Justice Gageler said that the Attorney-General’s direction issued in August 2012 only served to 

illustrate this point. At [97] his Honour said: 
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Whether or not the CDPP's satisfaction might be susceptible of judicial review, 

the decision-making processes able to be adopted by the CDPP do not attract 

the constitutionally entrenched requirements of fairness and transparency 

applicable to decision-making by a court. The satisfaction of the CDPP need 

not be based on admissible evidence available to be placed before a court. 

Once satisfied of a specified circumstance, the CDPP need not prove that 

circumstance in the ensuing prosecution, either to obtain a conviction or to 

obtain the mandatory minimum penalty on conviction. 

Commentary 

The majority’s decision reveals a gap in human rights protection under Australian law. Mandatory 

sentences for people smuggling offences contravene the prohibition on arbitrary detention and 

the right to a fair trial contained in the International Covenant on Civil and Political Rights. They 

are also contrary to human rights principles that require fair punishment and a punishment that is 

proportionate to the crime. These mandatory sentencing laws have resulted in cooks, deckhands 

and fishermen, such as Mr Magaming, being sentenced to five years’ jail. 

The Attorney-General’s direction that limits the circumstances under which the aggravated 

offence should be pursued does go some way towards closing this gap in the law. However, as 

Justice Gageler pointed out in his reasons, the circumstances listed in the direction are only 

policy. They do not form elements of the aggravated offence and do not have to be proved in 

open court. 

Further, it is possible to foresee circumstances where the conditions in the direction are met, but 

the facts of the case do not warrant the mandatory sentence of five years’ imprisonment. For 

example, while the aggravated offence can be pursued where a death has occurred, there may 

be extenuating facts such as the age, the mental state or the motives of the offender that mean 

the mandatory sentence is not reasonable or proportionate. As the present case demonstrates, 

the problem with mandatory sentencing is that it limits a judge’s ability to exercise discretion 

based on the individual facts of the case.  

This decision is available online at: http://www.austlii.edu.au/au/cases/cth/HCA/2013/40.html 

Sarah Robertson, Solicitor, King & Wood Mallesons Human Rights Law Group. 

 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

The right to life and the requirement to properly investigate death 

Antoniou, R (on the application of) v Central and North West London NHS Foundation Trust & 

Ors [2013] EWHC 3055 (Admin) (10 October 2013) 

Summary 

This decision of the England and Wales High Court (Administrative Court) considered the scope 

of a State's procedural obligation to investigate a detained patient’s death, derived from article 2 

(right to life) of the European Convention for the Protection of Rights and Fundamental 

Freedoms. 

http://www.austlii.edu.au/au/cases/cth/HCA/2013/40.html
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The Court held that an inquest will generally fulfil a State's article 2 procedural obligations in 

circumstances where a patient detained in a psychiatric hospital commits suicide whilst in the 

care of the hospital. 

Facts 

The claimant's wife, Mrs Jane Antoniou (“JA”), committed suicide on the morning of 23 October 

2010. At the time, she was detained as a patient in the Mental Health Unit of Northwick Park 

Hospital under section 3 of the Mental Health Act 1983. The hospital is part of the first defendant 

– Central and North West London NHS Foundation Trust (“CNWL”). 

Almost immediately after JA’s death, the hospital made arrangements to secure her medical 

records and notify the police. On the same day, the police commenced an investigation, notified 

the Coroner’s Office, and informed the claimant. 

On 25 October 2010, in accordance with CNWL’s Serious Untoward Incidents Policy (“SUI 

policy”), an initial management review was completed by the Ward Manager. 

On 1 November 2010, an SUI panel was appointed by CNWL under its SUI policy. The panel 

conducted interviews of relevant staff members and commissioned expert reports from November 

2010–January 2011.   

On 26 January 2011, the claimant met members of the panel and was told that the panel's report 

would not be provided to him but would be explained orally. He was not provided with the terms 

of reference for the panel.  On 28 April 2011, the claimant wrote to CNWL and requested that an 

independent review be conducted. This was not done.  

The panel produced their report on 6 July 2011.   

On 16 May 2012 an inquest was completed. The inquest consisted of seven pre-inquest reviews 

and was conducted with a jury, who delivered a narrative verdict.  

The claimant sought a declaration that the investigation into the death of JA did not comply with 

article 2 of the Convention for a number of reasons, including that CNWL failed to conduct an 

independent investigation pre-inquest and failed to adequately involve the claimant in the 

investigation. The claimant also sought damages against CNWL and the second defendant, the 

Secretary of State for Health. 

The claimant argued, among other things, that article 2 requires a state to carry out an immediate 

and independent investigation, prior to an inquest. He also claimed that the Secretary had 

unlawfully discriminated against JA by treating her case differently to cases of detainees in other 

settings. 

Legal framework 

Article 2 of the Convention states:  

Right to Life 

1. Everyone's right to life shall be protected by law. No one shall be deprived of 

his life intentionally save in the execution of a sentence of a court following his 

conviction of a crime for which this is the penalty prescribed by law. 

In 2004 the House of Lords in R (Middleton) v West Somerset Coroner [2004] 2 AC 182 ruled that 

this right requires an effective, independent public investigation into a death if it appears that the 

State was possibly involved in an infringement of the right to life. 

Decision 

The Court dismissed the claims.  
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The Court accepted that article 2 imposes both “substantive” and “procedural” obligations on a 

State. In this case, the substantive obligations required the State to take reasonable care to 

ensure that patients detained in a psychiatric hospital did not commit suicide by putting in place 

systemic precautions. If those precautions fail, as they did in this case, a State’s article 2 

procedural obligations will be triggered. These procedural obligations were identified by Lord 

Phillips in R(L) v Secretary of State for Justice [2009] 1 AC 588 as requiring an investigation with 

the following characteristics: 

 the process is to be initiated by the state itself; 

 it is to be prompt and carried out with reasonable expedition; 

 it needs to be effective; 

 it must be conducted by a person who is independent of those implicated in the events 

being investigated; 

 there must be a sufficient element of public scrutiny of the investigation or its results; 

and 

 the next of kin of the victim must be involved in the procedure to the extent necessary to 

safeguard their legitimate interests. 

The Court found that an inquest will generally fulfil a State’s article 2 procedural obligations as it 

meets the minimum standards set out above. The Court found that there were no particular 

characteristics in the present case that would mean an inquest was inappropriate. 

The Court accepted that the initial panel investigation was not hierarchically or practically 

independent. However, the Court found that this step was only a part of the “staged investigation” 

that led to the inquest. The inquest itself was open to public scrutiny, it was conducted by an 

independent judicial officer, and the inquest investigation was not limited to the prior internal 

investigation.  

The Court also concluded that there was no unlawful discrimination against JA or the claimant by 

any of the defendants. It was held that if the State’s investigative obligation into a suicide is more 

stringent for a prisoner than a patient detained in a hospital, this is because of the different 

circumstances of the detention rather than because the psychiatric patient suffers from a 

disability. 

Commentary 

Section 9 of the Victorian Charter states that “every person has the right to life and has the right 

not to be arbitrarily deprived of life”. Public authorities, including public health bodies, must not 

act in a way that is incompatible with a human right (section 38(1)). This case could therefore 

provide guidance as to the scope of section 9 of the Charter.  

We note, however, that in the recent case of Nassir Bare v Rai Small (and ors) [2013] VSC 129 

the Victorian Supreme Court confirmed that under Victorian law there is no implied right to have 

complaints of serious assault allegedly committed by Victoria Police officers effectively 

investigated by a body that is independent of Victoria Police. The Bare decision suggests that 

Victorian Courts may depart from international jurisprudence recognising the procedural, 

investigative component of the substantive right to life. 

Mr Bare has appealed to the Victorian Supreme Court of Appeal. A case note on the Supreme 

Court’s decision can be found here. 

The full decision is available at: http://www.bailii.org/ew/cases/EWHC/Admin/2013/3055.html 

Laura Crick is a paralegal and Tamsin Webster is a lawyer at Maddocks. 

http://www.hrlc.org.au/no-right-to-an-effective-investigation-of-cruel-inhuman-or-degrading-treatment-under-the-victorian-charter
http://www.bailii.org/ew/cases/EWHC/Admin/2013/3055.html
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Prisoners entitled to have their date of release determined by the law in 

force at the time of sentencing 

Del Rio Prada v Spain [2013] ECHR 307, Application no. 42750/09 (21 October 2013) 

Summary 

The Grand Chamber of the European Court of Human Rights held that the extension of the final 

release date of a person convicted of terrorist offences, on the basis of a new approach adopted 

by the Supreme Court of Spain after she had been sentenced, amounted to punishment without 

legal basis (article 7) and a violation of her right to liberty (article 5). 

Facts 

Ms Ines del Rio Prada (applicant) was a member of the militant Basque separatist group, ETA, 

and was found guilty (over the course of eight separate sets of criminal proceedings occurring 

between December 1988 and May 2000) of 23 murders, 57 attempted murders and other similar 

offences committed between 1982 and 1987. She was sentenced to a period of imprisonment 

totalling over 3,000 years if served concurrently.   

However, article 70.2 of the 1973 Criminal Code, which was in force at the time the offences were 

committed, provided that the maximum term of imprisonment for a single set of offences was 

limited to 30 years. Due to the legal and chronological links between the applicant's offences, the 

Audiencia Nacional (National Court) made a decision to group the offences together and apply 

article 70.2 reducing the applicant’s sentence to 30 years. Her date of release was therefore fixed 

at 27 June 2017. 

The applicant's sentence was further reduced because she undertook study and voluntary work 

while in prison in accordance with article 100 of the 1973 Criminal Code (which, although 

replaced, applied through the operation of transitional provisions).   

Accordingly, the applicant was granted a total of 3,282 days' remission of her sentence in a 

series of decisions between 1993 and 2004 by the judges responsible for the execution of 

sentences. Those remissions were not subject to any appeal. On 24 April 2008, the prison 

authorities proposed to the Audiencia Nacional that the applicant be released on 2 July 2008. 

The Audiencia Nacional, however, rejected the prison authorities' proposal to release the 

applicant after having served only 21 years of her 30 year term. It did so on the basis of a new 

precedent set by the Supreme Court approximately two years earlier, in 2006, which became 

known as the “Parot doctrine”. In essence, the Parot doctrine represented a departure from 

previous case law in that any reduction of sentence may be applied to a prisoner's cumulative 

sentences for multiple offences (in the applicant's case, the original 3,000 year sentence) rather 

than the maximum 30-year sentence. 

The application of the Parot doctrine to the applicant's situation meant that the 3,282 days' 

remission previously granted had no meaningful effect and, instead of being released from prison 

on 2 July 2008, her date of release was set again for 27 June 2017. 

Submissions 

The applicant submitted that the retroactive application of the Parot doctrine – a new approach 

adopted by the Supreme Court after her conviction – had increased the length of her 

imprisonment by almost 9 years, by negating the effect of remissions to which she was entitled at 

the date of her conviction. She argued that since 3 July 2008, her continued detention had been 

neither “lawful” nor “in accordance with a procedure prescribed by law” as required by article 5.1 
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of the Convention for the Protection of Human Rights and Fundamental Freedoms. She also 

alleged a breach of article 7 of the European Convention, which prohibits the imposition of a 

“heavier penalty ... than the one that was applicable at the time the criminal offence was 

committed”.   

The State argued that the new method of applying remissions of sentence on the basis of the 

Parot doctrine was merely directed at the “manner of execution” of the applicant’s penalty, rather 

than a redefinition of its “scope”. 

Decision 

The Grand Chamber found that, at the time the Audiencia Nacional had fixed the applicant’s 

sentences to a maximum prison term of 30 years, the law was sufficiently precise for the 

applicant to calculate that the scope of her penalty was to be a maximum term of 30 years, from 

which any remissions of sentence for work done in detention would be deducted. 

Article 7 of the European Convention specifically provides that a person should not be subjected 

to "a heavier penalty … than the one that was applicable at the time the criminal offence was 

committed." In this case, the Grand Chamber rejected the technical argument put forward by the 

State, that the application of the Parot doctrine merely changed the "manner of execution" of the 

applicant's sentence. On the contrary, the Grand Chamber found that the applicant had, in effect, 

been subjected to a more onerous period of imprisonment than the sentence validly determined 

by a competent court. Thus, article 7 was breached.   

In relation to article 5.1, the Grand Chamber concluded it was not reasonably foreseeable at the 

time the applicant was sentenced that the Supreme Court would depart from its previous 

approach of applying remissions for work done in detention to the 30 year sentence term. The 

Grand Chamber accordingly determined that since 3 July 2008, the applicant's continued 

detention was not supported in law. It therefore constituted a breach of the applicant's right to 

liberty under article 5.1 of the Convention. 

The Grand Chamber ordered that the applicant be immediately released and that the kingdom of 

Spain pay her €31,500 in non-pecuniary damages and costs. 

Commentary 

The decision of the Grand Chamber was almost immediately followed by more than 50 requests 

to review the imprisonment of other members of ETA to whom the Parot doctrine has been 

applied to negate the effect of remissions awarded for good behaviour while in detention. In light 

of this decision, it seems unlikely that the Supreme Court will have any option other than to 

reinstate the early release dates for any prisoner convicted under the 1973 Criminal Code to 

whom the Parot doctrine has since been applied. 

The full article is available at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-

127697#{"itemid":["001-127697"]} 

Edward Smith is a lawyer with Lander & Rogers. 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-127697#{"itemid":["001-127697"]}
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-127697#{"itemid":["001-127697"]}
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South Africa to review absolute confidentiality of asylum applications 

after decision on freedom of expression 

Mail and Guardian Media Limited and Others v Chipu N.O. and Others Case CCT 136/12 - [2013] 

ZACC 32 (27 September 2013) 

Summary 

The Constitutional Court of South Africa has upheld a challenge to the constitutionality of section 

21(5) of the Refugees Act, which provides for the absolute confidentiality of asylum applications 

in South Africa. The Court declared that the absolute confidentiality of asylum applications was 

an unjustifiable limitation on the constitutional right to freedom of expression and gave Parliament 

two years to remedy the defect in the legislation. In the interim, the Refugee Appeal Board (RAB) 

has been given a discretion to allow third parties access to hearings in particular circumstances. 

Facts 

Mr Krejcir, a Czech national, applied for asylum in South Africa in 2007. After arriving from the 

Seychelles on a fake passport, Mr Krejcir was initially granted a temporary asylum seeker's 

permit. His subsequent application for asylum was, however, refused. Mr Krejcir appealed to the 

RAB for a review of that decision.  

Mr Krejcir's arrival and presence in South Africa has been of great interest to the media. Various 

allegations have been raised, including that he obtained his asylum seeker permit fraudulently, 

has been involved in organised crime in both the Czech Republic and while in South Africa and 

has been linked to a number of murders and other fraudulent activity. 

The applicants in this case, Mail and Guardian Media Limited, Independent Newspapers (PTY) 

Limited and Media 24 Limited, requested the RAB’s permission to have journalists attend Mr 

Krejcir’s appeal hearing, in order to report on the proceedings. Their requests were refused by 

the RAB on the basis that section 21(5) of the Refugees Act provides that "confidentiality of 

asylum applications and the information contained therein must be ensured at all times". The 

applicants sought to have the RAB's decision set aside in the High Court on the basis that the 

RAB had discretion to allow access to its proceedings. In the alternative, the applicant's sought to 

have section 21(5) of the Act declared inconsistent with the right to freedom of expression 

contained in section 16 of the Constitution.  

In his decision, Fabricius J of the High Court determined that section 21(5) of the Act did 

constitute a limitation on the constitutional right to freedom of expression, particularly on the 

"freedom of the press and other media" and "the freedom to impart information or ideas". 

Emphasising the importance of confidentiality to the integrity of the asylum process however, 

Fabricius J held that this limitation was "reasonable and justifiable in an open and democratic 

society based on human dignity, equality and freedom", as contemplated by section 36 of the 

Constitution. Accordingly he dismissed the appeal.  

The applicants appealed this decision to the Constitutional Court. The main issue on appeal was 

whether the requirement of absolute confidentiality in RAB proceedings was a justifiable limit on 

the right to freedom of expression under the Constitution. The Southern Africa Litigation Centre 

(SALC) was permitted to make submissions as amicus curiae. 

Decision 

The unanimous judgment of the Constitutional Court was delivered by Zondo J. Zondo J held that 

as a blanket proscription against access to the proceedings of the RAB, section 21(5) of the Act 
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was an unreasonable and unjustifiable limitation on the right to freedom of expression and was 

invalid.   

In arriving at this decision Zondo J emphasised the importance of the right to freedom of 

expression, and in particular freedom of the press, in a functioning democracy. Zondo J also 

acknowledged the importance of confidentiality to the integrity of the asylum process, particularly 

the importance of protecting asylum applicants and their families from retribution should 

information of their application be disclosed.  

As required to do by section 36(1)(e) of the Constitution, Zondo J also investigated whether there 

might be a less restrictive way in which the right could be limited to achieve the purpose of the 

Act. After considering relevant international jurisprudence, Zondo J found that a less restrictive 

limitation on the right to freedom of speech could be achieved by providing the RAB with a 

discretion to allow access to its appeals in particular circumstances. On that basis Zondo J found 

section 21(5) of the act to be invalid.  

While counsel for the applicant submitted that the appropriate remedy would be to read-in an 

amendment to the Act, Zondo J declined to do so on the basis that such an amendment to the 

Act was most appropriately the responsibility of parliament. Instead, Zondo J suspended the 

declaration of invalidity for a period of two years to allow Parliament an opportunity to remedy the 

defect. For the intervening period, Zondo J crafted a temporary reading-in order, conferring a 

discretion on the RAB to allow any person to attend and report on its hearings, only upon 

application and on only under certain conditions. The reading-in order provides that the discretion 

must be exercised with due regard to relevant factors, such as whether the asylum seeker 

consents to the third party’s access and whether it is in the public interest to allow such 

attendance. 

Commentary 

While it remains to be seen whether the RAB will exercise the discretion given to them to allow 

media access to Mr Krejcir's asylum application appeal, this case demonstrates the tensions in 

balancing competing rights and individual protections. As Zondo J recognised, the confidentiality 

of the majority of asylum applications is crucial to ensuring the integrity of the asylum process 

and ensuring that those seeking protection from persecution in their home countries feel safe to 

do so. On the other hand, transparent and open justice is a fundamental democratic principle and 

having media and public scrutiny of a judicial process can assist in maintaining the integrity of the 

process itself. 

A copy of the decision is available here: http://www.saflii.org/za/cases/ZACC/2013/32.html 

Daniel Wiseman is a Graduate at Lander & Rogers. 

UK Supreme Court leaves decision on prisoner voting rights to parliament 

R (on the application of Chester) v Secretary of State for Justice [2013] UKSC 63 (16 October 

2013) 

Summary 

Two prisoners serving life sentences for murder claimed that their rights had been infringed by 

reason of their prohibition from voting in elections. The United Kingdom Supreme Court 

unanimously dismissed both appeals. 

 

 

http://www.saflii.org/za/cases/ZACC/2013/32.html
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Facts 

In the United Kingdom, all prisoners currently serving sentences are prevented from voting under 

section 3 of the Representation of the People Act 1983. Further legislation extends that 

disenfranchisement to European and Scottish Parliamentary elections. Both the appellants are 

prisoners who were convicted of murder and sentenced to life imprisonment. They claimed that 

their disenfranchisement violated their rights.   

Chester’s claim related to voting in the United Kingdom and European Parliamentary elections 

and relied on European Union law and article 3 of Protocol No 1 to the European Convention on 

Human Rights (A3P1) which was incorporated into UK domestic law by the Human Rights Act 

1998. McGeoch’s claim related to voting in local municipal and Scottish Parliamentary elections 

and relied on European Union law. 

Decision 

A3P1 states: 

The High Contracting Parties undertake to hold free and fair elections at 

reasonable intervals by secret ballot, under conditions which will ensure the 

free expression of the opinion of the people in the choice of the legislature. 

Lord Mance delivered the principal judgment with which the rest of the Court agreed. His Honour 

considered the decisions of the Grand Chamber of the European Court of Human Rights in Hirst 

v United Kingdom (No 2) (2005) EHRR 849 and Scoppola v Italy (No 3) (2012) 56 EHRR 663 in 

which it was acknowledged that disenfranchisement of convicted serving prisoners “may be 

considered to pursue the aims of preventing crime and enhancing civic responsibility and respect 

for the rule of law”. The earlier decision, Hirst (No 2), had found that the UK’s ban on prisoner 

voting was a “general, automatic and indiscriminate restriction on a vitally important Convention 

right” which fell “outside any acceptable margin of appreciation and was incompatible with A3P1”. 

Those principles were reiterated in Scoppola; however, it was held in that case that a scheme 

preventing prisoners serving sentences of three or more years from voting was compatible with 

A3P1.  

Lord Mance noted that the UK Parliament is presently considering the relevant legislation's 

consistency with Hirst (No 2) and Scoppola and on that basis, the Court did not have a further 

role in making a declaration relating to incompatibility.  

European Union law 

It was submitted that Hirst (No 2) and Scoppola applied to incorporate into European Union law 

the principles they espouse in relation to voting in European Parliamentary elections. However, 

Lord Mance found that the case law does not suggest that the European Treaties confer on 

citizens of the Union an individual right to vote of which the scope and conditions are measured 

by reference to ECHR jurisprudence. Eligibility to vote under European law was regarded to be a 

matter for national Parliaments and one of considerable national interest. While the ECHR 

jurisprudence operates as the relevant control, the European Commission involving itself or 

taking issue with voting eligibility in Member States would not only unnecessarily duplicate control 

at the European level, it could also lead to further conflict and uncertainty.  

Observations of Lady Hale 

The Court has a duty to say if the franchise unjustifiably excludes certain people from voting and 

to grant them a remedy. As parliamentarians derive their authority and legitimacy from those who 

elect them, it is to those electors that they are accountable. They have no relationship with the 

disenfranchised and do not represent them. Though the threshold for disenfranchisement of 
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prisoners was the fact of custody and there may be an element of arbitrariness, custody was the 

“unique identifier of offending so serious as to justify exclusion from the democratic process”. It 

was clear from Scoppola that a scheme depriving persons sentenced to life imprisonment, as 

were the appellants, of the right to vote would be upheld.   

Observations of Lord Clarke 

In the recent decision of the ECHR of Anchugov and Gladkov v Russia [2013] ECHR (4 July 

2013), the Court accepted that disenfranchisement of prisoners, as in Scoppola, pursued the 

aims of enhancing civic responsibility, respect for the rule of law and ensuring the proper 

functioning of civil society and democracy. Those aims could not therefore be considered 

incompatible with A3PI. The Court remained of the view though that a blanket ban is 

disproportionate and indiscriminate because it applies automatically to all prisoners irrespective 

of the nature and gravity of their offence or the individual circumstances of the offender. This 

jurisprudence can be considered settled and should be followed by the Supreme Court.   

Observations of Lord Sumption 

All democracies will determine the franchise by domestic laws defining who is entitled to vote in 

inclusive terms. It was not possible to read down the UK provisions so as to allow voting rights to 

any category of convicted prisoner. The exclusion of convicted prisoners from the franchise is not 

universal but not uncommon in mature democracies. Fundamental to the exclusion of convicted 

prisoners from the franchise is the principle that sentences of imprisonment are imposed only for 

the more serious of offences. 

The Court unanimously dismissed both appeals. 

Commentary 

This is the most recent decision in a line of authorities confirming the importance of the right to 

vote and the necessity that restrictions on it not be arbitrary and indiscriminate. However, in 

contrast to much of the political discussion of the issue in the UK, the Supreme Court supported 

the European Court’s reasoning in Hirst and Scoppolla. 

The Court noted that the UK Parliament is currently considering the Voting Eligibility (Prisoners) 

Draft Bill, published on 22 November 2012. That bill sets out three options for bans on voting by 

prisoners: 

• those sentenced to four years or more imprisonment; 

• those sentenced to more than six months imprisonment; or 

• a general ban, as is the current position. 

There is no consideration being given to a complete removal of the ban and allowing all prisoners 

to vote in elections.  

In Australia, prisoners serving a sentence of three years or more are prohibited from voting. The 

High Court decided in Roach v Electoral Commissioner [2007] HCA 43 that the blanket 

disenfranchisement of all prisoners was contrary to the Federal Constitution, which requires 

members of parliament to be “directly chosen by the people”. Restrictions on voting eligibility in 

Australia, at least at the federal level, must be in pursuit of legitimate goals and be proportionate 

or “appropriate and adapted” to achieve those goals.  

This decision is available online at: http://www.bailii.org/uk/cases/UKSC/2013/63.html  

Georgia Drake is a lawyer at Arnold Bloch Leibler. 

http://www.bailii.org/uk/cases/UKSC/2013/63.html
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Criminalising consensual sex between young people breaches their rights 

to privacy and dignity 

Teddy Bear Clinic for Abused Children v Minister for Justice and Constitutional Development 

[2013] ZACC 35 (3 October 2013) 

Summary 

The Constitutional Court of South Africa has found that laws criminalising consensual sex 

between young people are unconstitutional. The Court held the laws unjustifiably violate the 

dignity and privacy of young people and are not in the best interests of the child. 

Facts 

Criminal Law 

The criminal law in South Africa makes it a criminal offence for a young person (between 12 and 

16 years) to engage in a consensual sexual act with another young person. The relevant laws are 

sections 15 and 16 of the Criminal Law (Sexual Offences and Related Matters) Act. Section 15 

makes it an offence for a person to commit a consensual act of sexual penetration with a child 

(Statutory Rape). Section 16 makes it an offence for a person to commit a consensual act of 

sexual violation with a child (Statutory Sexual Violation). In both cases, if the perpetrator is also a 

child, then the DPP has a discretion not to prosecute. However, if the DPP does prosecute then 

both persons involved in the sexual act must be prosecuted. 

Sexual penetration is defined broadly to include oral sex and genital or anal penetration with any 

body part or object. Sexual Violation is also defined broadly and includes, but is not limited to, 

kissing on the mouth; touching genitals or breasts; kissing any part of a person which could 

cause sexual arousal or stimulation or be sexually aroused or stimulated; and masturbation of 

one person by another person.  

A person is not guilty of an act of sexual violation if the age difference between the two people is 

less than two years.  

Children convicted would be registered on a sex offender register which limits their employment 

prospects later in life. 

Human Rights Laws 

The applicants argued that criminalising such conduct is inconsistent with the fundamental rights 

enshrined in the Constitution, being: 

1. Right to dignity (section 10); 

2. Right to privacy (section 14); and 

3. Best interests of the child are of paramount importance (section 28(2)). 

According to section 36 of the Constitution rights may be limited, but any limitation must be 

reasonable and justifiable in an open and democratic society. 

The applicants relied on an expert report of a child psychiatrist which provided information on the 

sexual development of children and the potential impact of criminalising consensual sexual acts 

between young people. The report noted that the majority of adolescents between 12 and 16 

engage in a variety of sexual behaviours; sexual experiences during adolescence are not only 

developmentally significant they are also developmentally normative. The expert report noted that 

criminal laws are likely to increase adolescents’ risk for negative experiences and outcomes by 

silencing and isolating adolescents, which makes unhealthy behaviour and poor developmental 

outcomes more likely. 
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The respondents did not provide any evidence of their own, or question the evidence provided. 

Rather, the respondents argued that, if the court found that fundamental rights were limited, any 

limitations to those rights are intended to target the risks associated with particular sexual 

conduct. 

Decision 

The Court found that criminalising consensual sexual acts limited young people’s rights to dignity 

and privacy and is not in their best interests.  

Dignity 

The Court appears to have accepted the expert report in totality and consequently held that it was 

beyond doubt that the criminalisation of consensual sex is a form of stigmatisation that is 

degrading and invasive. Even if such provisions are rarely enforced “their symbolic impact has a 

severe effect on the social lives and dignity of those targeted”.   

The Court rejected the contention that it is social mores rather than criminalisation that 

stigmatises adolescents who are prosecuted under the Act. The Court pointed to the shame and 

stigmatisation that clearly would result from being arrested and prosecuted in public, before 

family and peers. This stigma is exacerbated by the fact that the person is listed on the Register. 

Privacy  

The Court noted that privacy includes family life, sexual preference and home environment. As 

the Act in effect prohibits consensual intimate relationships it intrudes into the core of 

adolescents’ privacy. 

Best interests of the child 

The Court also held that the laws were against the best interests of the child. In reaching this 

conclusion the Court relied heavily on the expert report which stated that criminalisation:  

a) undermines support structures, preventing adolescents from seeking help, and 

potentially driving adolescent sexual behaviour underground; and  

b) creates an atmosphere where adolescents cannot freely talk about sex with parents 

and counsellors.  

In addition the Court noted that: 

c) the criminalisation could lead to imprisonment or diversionary programs, both of which 

bring adolescents into increased interaction with state institutions for engaging in 

developmentally normative conduct;  

d) even though the DPP has a discretion not to prosecute, this discretion cannot save 

otherwise unconstitutional provisions; and  

e) the harm created by the provisions is amplified by the irrationality of the mandatory 

prosecution of both adolescents given that the reason for the laws is to protect the more 

vulnerable of the two persons, generally the younger child. To prosecute the younger 

child as well is therefore irrational. 

The Court accepted that the purpose of discouraging adolescents from prematurely engaging in 

consensual conduct which may harm their development and may also increase the likelihood of 

risks associated with sex is a legitimate and important aim. However, the respondents had failed 

to show that the Act could be expected to control such risks, while the applicants had shown that 

the criminalisation of consensual sex actually increases the likelihood of adolescents participating 

in unsafe sexual behaviour. Victims of non-consensual sexual acts that began as consensual 
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acts may also be discouraged from reporting crimes for fear of being investigated and prosecuted 

for consensual violations. 

Due to the lack of a rational or proven link between the provisions and their purpose, the 

provisions cannot be considered either reasonable or proportionate. The Court accepted the 

expert evidence that there are other measures that encourage adolescents to engage in healthy 

and responsible sexual practices, such as comprehensive sex education programs in schools. 

Parliament was given 18 months to remedy the defects in the Act. The Court declared a 

moratorium on all investigations into, arrests of and criminal ancilliary proceedings against 

adolescents under the relevant sections of the Act. Any existing convictions should be expunged 

and names should be removed from the Register. 

Children and rights 

There is often a tension between the best interests of the child and the rights of the child. In this 

case, the Court outlined the way in which children’s rights should generally be approached. The 

starting point, according to the Court, is the premise that children enjoy each fundamental right 

that is granted to “everyone” as individual bearers of human rights. If these rights have been 

limited then it falls to the Court to determine whether the limitation is justified. It is at this point that 

the Court may consider whether there are legitimate reasons for limiting a child’s fundamental 

rights due to his or her stage of development. As such, the fact that the individual is a child is not 

a consideration when looking at the content of the right, but rather it should only be considered 

when determining whether a limitation of a right is justified. 

Commentary 

Laws criminalising sex with young people are present in most countries around the world. They 

are often enacted in the belief that young people should be protected from sexual acts until a 

certain age and that it is in their best interests that such acts be criminalised. Interestingly, in this 

case, it was child rights activists and an organisation that looks after abused children that 

challenged the laws. They were able to utilise expert evidence to show that, far from protecting 

young people from having sex “too young”, the laws simply served to criminalise acts that were 

developmentally normal, leading to stigma, greater risk-taking during sex and a lack of guidance 

and education regarding safe sex. In the face of such evidence it became impossible for the 

Minister to defend the legislation. 

In Australia, the laws regarding consensual sex between children differ from state to state. In 

some, but not all, states, it is a defence if the age-difference of the consenting parties is less than 

two years. However, not all states have this defence; in South Australia, people under the age of 

16 cannot consent to sex at all. Unlike the South African legislation, in Australia there is very little 

legislative guidance as to what is a sexual act or an indecent act. It is difficult to say, therefore, 

whether acts such as kissing, touching or masturbating would be considered a criminal act if 

occurring between two young people. 

The Australian Law Reform Commission undertook a review of criminal laws relating to sex and 

young people in 2010. However, the only recommendation was to make the age of consent 

uniform across states. As to what the age should be, the ALRC remained silent. No evidence was 

considered as to the psychological effect on young people of criminalising their behaviour. 

This decision is available online at: http://www.constitutionalcourt.org.za/site/Teddy.htm 

Emily Christie a solicitor at DLA Piper on secondment to the Human Rights Law Centre. 

 

 

http://www.constitutionalcourt.org.za/site/Teddy.htm
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INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

The neglected genocide: Report on abuses in Papua 1977–1978 launched 

The Asian Human Rights Commission and Human Rights and Peace for Papua launched a 

report on the human rights abuses that took place in the central highlands of Papua, Indonesia 

between 1977–1978.  

The report discusses violations under the Convention on the Prevention and Punishment of the 

Crime of Genocide and aims at truth-building. The report, which was concluded after three years 

of research by the AHRC, reveals the death of over 4,000 indigenous Papuans, including minors, 

as a result of operations conducted by the Indonesian military in the area. 

Amongst those who were killed were infants and children, 10 years-old and younger as well as 

elderly persons aged over 60. The methods of killing commonly used by the military at that time 

include aerial bombings and strafing by American-supplied OV-10 Bronco planes.  

According to the report, Papuans in the Central Highlands were victims of napalm bombing and 

shooting from the air, sometimes from aircraft supplied to the Indonesian military by Australia and 

the US. Two Australian-supplied Iroquois helicopters, along with US-supplied Bell UH-1H Huey 

helicopters, were among aircraft used by local command in the attacks. In one reported incident, 

villagers in the Bolakme area were told they would be receiving aerial aid from Australia, only to 

be bombed by American-supplied planes. 

In addition to revealing the details of the murdered victims, the report narrates the stories of 

survivors who witnessed the brutality and inhumane treatment perpetrated by the Indonesian 

military at that time. An interviewed survivor, Reverend Matius Wenda (not his real name) shared 

his experience in witnessing the Indonesian military officers forcing the elderly Papuans to 

consume their waste. Another victim narrated how the arrested Papuans were forced to stand in 

line in a field before being shot indiscriminately by the Indonesian military. The victim himself 

managed to survive by pretending to be dead. 

Sexual violence against Papuan women is also reported to have been common during the 

military operation. As described by one of the interviewed female survivors: “Breasts of some 

women were cut and they died. We were raped, abused and killed... Some women were only 

raped but others were raped and murdered”. 

The AHRC argues that the series of atrocities described in the report amounts to genocide as 

defined by the Convention for the Prevention and Punishment of the Crime of Genocide adopted 

by the United Nations General Assembly in 1948. The Hong Kong-based organisation claims that 

the horrendous human rights violations are attributable to high ranking officials of the Indonesian 

military at that time, including the former Indonesian President, General Soeharto. 

Director for Policy and Programme Development of AHRC, Basil Fernando, states that, “The 

publication of the report is aimed at raising awareness amongst the general public, particularly in 

Indonesia, on the history of violence in Papua”. 

“The long period of authoritarianism under Soeharto has profoundly silenced the Indonesians 

from discussing its dark history related to Papua,” the Director explains. He points out that 

available sources examining the abuses in the Central Highlands during 1977–1978 in Indonesia 

is very limited. 

“Without any recognition from the government and the public at large in Indonesia on the state-

sponsored wrongdoings in Papua, the ongoing conflicts in the area will only continue,” Basil 
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Fernando added. “There should be genuine efforts from the government to provide justice for the 

Papuans, one of which is by fulfilling their right to truth.” 

One of the recommendations proposed by the report is the establishment of a local truth and 

reconciliation commission in Papua as called by the Special Autonomy Law enacted in 2001. It 

also calls for the government to comply with its international human rights obligations by lifting 

unreasonable and disproportionate restrictions on freedom of expression in the country to 

encourage an open discourse on the history of violence in Papua and by ensuring the safety of 

any individual speaking up on the issue. 

Source: Asian Human Rights Commission 

More high-quality evidence needed on adverse health effects from Tasers 

A new expert panel report, entitled The Health Effects of Conducted Energy Weapons, was 

released by the Council of Canadian Academies in collaboration with the Canadian Academy of 

Health Sciences. 

The assessment was conducted by a 14-member panel of distinguished multidisciplinary experts 

and chaired by the Honourable Justice Goudge from the Court of Appeal for Ontario. The Expert 

Panel was asked to consider the state of knowledge about the medical and physiological impacts 

of conducted energy weapons (CEWs). 

Based on a review of the best available research, the Panel determined that, while potentially 

fatal respiratory and cardiac complications are plausible if a number of factors are in place, their 

occurrence is rare. The Panel also concluded that: 

 there is a need for higher-quality evidence to fully understand the relationship between 

CEW use and potential adverse health effects; 

 a comparable and standardized approach for documenting and reporting adverse effects 

after a CEW discharge, by law enforcement and health professionals, is needed to 

improve the state of the evidence; and 

 improved surveillance and monitoring should be taken into account when considering 

future policies and practices. 

This report is one of the most comprehensive assessments of national and international evidence 

to date regarding the health effects of CEWs, and will complement other work on appropriate use, 

testing, and safety of CEW devices. 

To learn more about the Expert Panel’s report visit http://www.scienceadvice.ca/. 

Source: Council of Canadian Academies 

Amnesty International and Human Rights Watch reports on drone strikes  

Amnesty International has recently released a report on US drone strikes in Pakistan. This report 

is not a comprehensive survey of US drone strikes in Pakistan; it is a qualitative assessment 

based on detailed field research into nine of the 45 reported strikes that occurred in Pakistan's 

North Waziristan tribal agency between January 2012 and August 2013 and a survey of publicly 

available information on all reported drone strikes in Pakistan over that period. 

The report highlights incidents in which men, women and children appear to have been unlawfully 

killed or injured. The circumstances of civilian deaths from drone strikes in northwest Pakistan are 

disputed. The USA, which refuses to release detailed information about individual strikes, claims 

that its drone operations are based on reliable intelligence, are extremely accurate, and that the 

http://www.humanrights.asia/news/press-releases/AHRC-PRL-017-2013
http://www.scienceadvice.ca/
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vast majority of people killed in such strikes are members of armed groups such as the Taliban 

and al-Qa'ida. Critics claim that drone strikes are much less discriminating, have resulted in 

hundreds of civilian deaths, and foster animosity that increases recruitment into the very groups 

the USA seeks to eliminate. 

According to NGO and Pakistan government sources, the USA has launched some 330 to 374 

drone strikes in Pakistan between 2004 and September 2013. Amnesty International is not in a 

position to endorse these figures, but according to these sources, between 400 and 900 civilians 

have been killed in these attacks and at least 600 people seriously injured. 

By examining these attacks in detail, Amnesty International seeks to shed light on a secretive 

program of surveillance and killings occurring in one of the most dangerous, neglected and 

inaccessible regions of the world. Based on its review of incidents over the last two years, 

Amnesty International is seriously concerned that these strikes have resulted in unlawful killings 

that may constitute extrajudicial executions or war crimes. The full report is available here. 

Human Rights Watch has also released a report on drone strikes in Yemen. According to Human 

Rights Watch, United States targeted airstrikes against alleged terrorists in Yemen have killed 

civilians in violation of international law. The report, “Between a Drone and Al-Qaeda’: The 

Civilian Cost of US Targeted Killings in Yemen”, examines six US targeted killings in Yemen, one 

from 2009 and the rest from 2012-2013. Two of the attacks killed civilians indiscriminately in clear 

violation of the laws of war; the other incidents may have violated the laws of war because the 

individual attacked was not a legitimate military target or the attack caused disproportionate 

civilian deaths. 

Human Rights Watch and Amnesty International are jointly calling on the US Congress to fully 

investigate the cases the two organisations have documented as well as other potentially 

unlawful strikes, and to disclose any evidence of human rights violations to the public. Those 

responsible for unlawful killings should be appropriately disciplined or prosecuted. 

Sources: Amnesty International and Human Rights Watch 

 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Scanlon Foundation report on social cohesion 

The report on the findings of the sixth Scanlon Foundation Mapping Social Cohesion Survey, 

conducted in 2013, has recently been published. This report builds on the knowledge gained 

through the five earlier Scanlon Foundation surveys conducted in 2007, 2009, 2010, 2011 and 

2012. The Scanlon-Monash Index of Social Cohesion provides an overview in the five core 

domains of social cohesion: belonging, worth, social justice, participation, and acceptance and 

rejection.  

The 2013 Scanlon-Monash Index of Social Cohesion was at the lowest level recorded and 

registered the second largest change since the 2007 benchmark survey. There was a marked 

increase in reported experience of discrimination, as well as a decline in political participation.  

In terms of important problems facing Australia today, asylum issues have risen in importance to 

rank third, selected by 12 percent of respondents – a marked increase from six percent in 2010.  

http://www.amnestyusa.org/research/reports/will-i-be-next-us-drone-strikes-in-pakistan
http://www.hrw.org/sites/default/files/reports/yemen1013_ForUpload_0.pdf
http://www.hrw.org/sites/default/files/reports/yemen1013_ForUpload_0.pdf
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In a question asked in the last four Scanlon Foundation surveys, respondents were asked for 

their view concerning “policy for dealing with asylum seekers trying to reach Australia by boat”. 

Four options were specified, with the extremes being “their boats should be turned back” and 

“they should be allowed to apply for permanent residence”. In 2012 there was almost equal 

support for the turn back and eligibility for permanent residence options: 23 percent and 26 

percent respectively, a difference of three percentage points. In 2013, 18 percent supported 

eligibility for permanent settlement, 33 percent the turn back option, a difference of fifteen 

percentage points. A total of 77 percent indicated that boats should be turned back, or arrivals 

should be detained and deported, or residence should be allowed, but only on a temporary basis.  

The full report is available here.  

ALRC seeks input into serious invasion of privacy law reform 

The Australian Law Reform Commission has released the Issues Paper, Serious Invasions of 

Privacy in the Digital Era (ALRC Issues Paper 43, 2013), to begin the consultation process for its 

invasions of privacy Inquiry.  

The Terms of Reference for this Inquiry ask the ALRC to consider the detailed legal design of a 

statutory cause of action, and in addition, other innovative ways the law might prevent or redress 

serious invasions of privacy. 

ALRC Commissioner for the Inquiry, Professor Barbara McDonald, said “Although there has been 

significant privacy reform in recent years, there are still gaps in the legal protection of privacy. 

The digital era has created further challenges for the law, as, every day, we learn about new 

technologies for the tracking or surveillance of others and about new ways in which organisations 

and individuals may use and communicate all sorts of private information online. The task of 

designing a civil action to allow people to sue for serious invasion of privacy requires a careful 

balancing of legitimate interests in privacy with other matters of public interest including freedom 

of speech and expression, media freedom to inform and investigate, the effective delivery of 

services including healthcare, and the promotion of a vibrant and prosperous national economy.” 

Key considerations for the ALRC include ensuring that any new protection would be compatible 

with existing privacy laws and regulation and that any proposed legislation is adaptable to future 

technological changes, but not so vague as to cause uncertainty. 

The Issues Paper builds on work previously undertaken by the ALRC in 2008 and the 

Department of Prime Minister and Cabinet in 2011, and the recent work of both the NSW and 

Victorian Law Reform Commissions. It asks for submissions not just on issues relating to a stand-

alone cause of action but also about alternative ways that existing laws could be supplemented or 

amended to provide more and appropriate protection for privacy in the digital era. 

Privacy law affects not just government, big business and the media. It affects a range of 

occupations and activities in all kinds of social contexts. It has the potential to affect everyone. 

The ALRC invites individuals and organisations to make submissions in response to the 

questions contained in the Issues Paper, or to any of the background material and analysis 

provided. This community input will help inform the development of draft recommendations for 

reform to be released in a Discussion Paper due at the end of February 2014. 

The Issues Paper is available free of charge from the ALRC website and is also available as an 

ebook. The ALRC prefers submissions via the ALRC online submission form. Written 

submissions can be posted to the Executive Director, ALRC, GPO Box 3708 Sydney NSW 2001 

or emailed to info@alrc.gov.au. 

Closing date for submissions is Monday 11 November 2013. 

http://www.arts.monash.edu.au/mapping-population/social-cohesion-report.php
http://www.alrc.gov.au/publications/invasions-privacy-ip43
http://www.alrc.gov.au/content/invasions-privacy-submissions-ip43
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Make your voice heard on Aboriginal and Torres Strait Islander early 

years & family support services 

Aboriginal and Torres Strait Islander integrated early years and family support services help to 

grow up strong kids and create stronger communities.  From June 2014, they face an uncertain 

funding future.  Do you want to take action to make sure they get the funding support they need? 

If so, the Secretariat of National Aboriginal and Islander Child Care has an easy way to help you 

take your voice straight to the top – visit their website and customise your own postcard to the 

Prime Minister. 

Steps forward for the rights of intersex people 

The Senate Committee on Community Affairs has released a report following an inquiry into the 

forced sterilisation on intersex infants. The practice of surgery on intersex infants raises serious 

human rights concerns, given that the surgery is not undertaken with consent and is irreversible. 

The report has been welcomed by intersex advocates, including recommendations for greater 

legal oversight of surgeries and the development of clear national guidelines to oversee treatment 

of intersex people by the medical profession.  

Meanwhile, Germany has become the first European country to allow babies born with 

characteristics of both sexes to be registered as neither male nor female. Under the new 

legislation, the entry for gender can be left blank on birth certificates, effectively creating a 

category for indeterminate sex in the public register. Intersex advocates in Germany have said 

this is a positive first step but continue to call for a moratorium on ‘normalisation’ surgeries on 

intersex infants. 

 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

NSW proposes bill to remove “gay panic” provocation defence  

The NSW Government is seeking to restrict the defence of provocation under a new Bill released 

for discussion on 17 October 2013. 

The defence of provocation is used in cases of murder where the conduct of the deceased 

caused the defendant to lose their self-control and kill. Currently provocation acts as a partial 

defence, reducing a possible conviction of murder to manslaughter.  

The defence is controversial for a number of reasons, in particular for legitimising both 

homophobia and jealousy killings. In the case of the former, the defence has been successfully 

used by a male defendant for killing a man who had made an unwanted, non-violent sexual 

advance. The defence, known here as the “gay panic” defence, has been criticised in these 

cases for legitimising feelings of, and violent responses to, homophobia within our community. 

The defence is also used by men who kill their partners in an intimate relationship, claiming they 

were provoked by the partner leaving them or were allegedly having an affair. Again, this sends a 

message that the feelings of a jealous and controlling partner are understood and partially 

legitimised by our criminal justice system. However, the defence is also used by women who are 

in chronically abusive relationships, suffering from what has been called “battered woman 

http://www.snaicc.org.au/news-events/dsp-early-years-postcard.cfm?loadref=301
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/Involuntary_Sterilisation/Second_Report
http://gaynewsnetwork.com.au/news/intersex-advocates-address-findings-of-senate-committee-into-involuntary-sterilisation-12237.html
http://www.news.com.au/lifestyle/parenting/a-boy-or-a-girl-now-theres-a-third-option-as-intersex-people-get-recognition-in-germany/story-fnet085v-1226751670436
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syndrome”. Women who finally lash out against their partner have been able to use this defence 

to avoid the stigma and sentence of murder. 

The proposed Bill would eliminate provocation as a defence to any non-violent sexual advance. 

The defence could, if the Bill were passed, only be used where the provocative conduct would 

amount to a serious indictable offence. There are questions, therefore, as to whether the Bill will 

still be able to protect women who respond violently to prolonged family violence. 

The consultation draft of the bill can be found here 

http://www.lpclrd.lawlink.nsw.gov.au/lpclrd/lpclrd_index.html. Submissions can be made in 

response to the Bill until 14 November 2013. 

Review of Victorian sexual offences: Consultation paper released 

The Department of Justice has conducted an extensive review of sexual offences in Victoria and 

has prepared a consultation paper which identifies and analyses the main problems with sexual 

offence laws. The consultation paper presents proposals for improving the clarity and 

effectiveness of these laws, and asks questions about how best to deal with certain aspects of 

the law. The Department has also prepared a summary paper which focuses on the law of rape 

and provides a short summary of the options for reform, Rape law in Victoria: a summary paper 

on options for reform. The consultation paper and summary paper have been prepared to enable 

the Victorian community to have its say in how to improve Victoria’s sexual offence laws. The 

Department welcomes your submissions concerning the issues raised in this paper. 

The closing date for submissions is Friday 20 December 2013. See here for further information. 

Source: The Victorian Department of Justice. 

 

 

HRLC MEDIA COVERAGE 

The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

 Fact Check, Are Queensland’s new bikie laws too harsh to survive in other states and 

territories? ABC News‚ 8 November 2013 

 Paul Farrell and Oliver Laughland, Asylum seeker children on Manus Island may not 

have a legal guardian, The Guardian‚ 7 November 2013 

 Rachael Brown, Defence won’t reveal if Australia’s Pine Gap was involved in fatal US 

drone attacks in Pakistan, ABC News‚ 2 November 2013 

 Rachael Brown, Family of drone strike victim call on US to end use of remote-controlled 

bombs, ABC Radio - PM‚ 1 November 2013 

 Rachael Brown, Australia won’t reveal if Pine Gap used in drone attacks, AM - ABC 

Radio‚ 1 November 2013 

 Murray Silby, Australia’s position on Sri Lanka questioned, SBS World News Australia‚ 30 

October 2013 

 Nick Toscano, Many Sri Lankans in danger if sent back, lawyers warn, The Sydney 

Morning Herald‚ 28 October 2013 

 Nick Olle, Operation enhanced screenings, The Global Mail‚ 24 October 2013 

http://www.lpclrd.lawlink.nsw.gov.au/lpclrd/lpclrd_index.html
http://www.justice.vic.gov.au/home/justice+system/laws+and+regulation/criminal+law/review+of+sexual+offences+consultation+paper
http://www.abc.net.au/news/2013-11-08/queensland-bikie-laws-nicholas-cowdery/5068448
http://www.abc.net.au/news/2013-11-08/queensland-bikie-laws-nicholas-cowdery/5068448
http://www.theguardian.com/world/2013/nov/07/asylum-seeker-children-on-manus-island-may-not-have-a-legal-guardian
http://www.theguardian.com/world/2013/nov/07/asylum-seeker-children-on-manus-island-may-not-have-a-legal-guardian
http://www.abc.net.au/news/2013-11-01/australia-wont-reveal-if-pine-gap-used-in-drone-attacks/5064460
http://www.abc.net.au/news/2013-11-01/australia-wont-reveal-if-pine-gap-used-in-drone-attacks/5064460
http://www.abc.net.au/pm/content/2013/s3882379.htm
http://www.abc.net.au/pm/content/2013/s3882379.htm
http://www.abc.net.au/am/content/2013/s3881734.htm
http://www.sbs.com.au/news/article/2013/10/30/australias-position-sri-lanka-questioned
http://www.smh.com.au/federal-politics/political-news/many-sri-lankans-in-danger-if-sent-back-lawyers-warn-20131027-2w9so.html
http://www.theglobalmail.org/feature/operation-enhanced-screenings/718/
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 Amy Remeikis, “Counter-terrorism” measures now apply to all, The Brisbane Times‚ 24 

October 2013 

 Thea Cowie and Sacha Payne, Claim Aussie choppers used in Papuan “genocide”, SBS 

News‚ 24 October 2013 

 Cec Busby, Constitutional expert upholds NSW right to legislate on same-sex marriage, 

Gay News Network‚ 23 October 2013 

 Daniel Webb on The Breakfasters, Triple R‚ 23 October 2013 

 Emily Howie, Voter ID laws politically motivated, The Brisbane Times‚ 21 October 2013 

 Andrew Potts, Second Australian legal expert backs legality of Tasmanian same-sex 

marriage law, Gay Star News‚ 18 October 2013 

 Cec Busby, Legal experts give green light to Tas same-sex marriage law, Gay News 

Network‚ 18 October 2013 

 Benjamin Riley, Expert legal opinion declares Tasmanian same-sex marriage bill valid, 

Star Observer‚ 18 October 2013 

 Oliver Milman, Coalition to toughen mandatory sentencing for people smugglers, The 

Guardian‚ 11 October 2013 

 Emily Howie, “I’ve lost all hope that I can have a life here”: Tamils still fear the future, 

Crikey‚ 7 October 2013 

 

 

 FOREIGN CORRESPONDENT  

Protecting the persecuted: Sexual orientation and gender identity refugee 

claims 

What does it mean to have a non-conforming sex, sexual orientation or gender identity? What 

counts as serious harm? Can effective protection be found elsewhere? These are just a few of 

the recurring questions that confront lesbian, gay, bisexual, transgender, intersex and queer 

(LGBTIQ) asylum seekers seeking refuge from persecution.  

My Churchill Fellowship took me to the US and UK to examine how advocates and adjudicators 

could better respond to these questions. While there is no universal or exhaustive single solution, 

my research demonstrated the need for an interdisciplinary approach that blends law, policy, 

social work, counselling and grassroots training. Generally, the caseworkers and advocates I 

interviewed suggested that improving the policy and community infrastructure requires: 

developing specific policy guidance; cultural sensitivity training; enabling culturally sensitive-

decision making; facilitating social support networks; and providing access to legal and 

psychological services.  

However, it is worth emphasising that despite the increased specialist work being undertaken on 

sexual and gender minority asylum issues, there still remains a paucity of critical research, 

casework support, and advocacy on intersex asylum claims. Additionally, same-sex attracted, 

bisexual, and lesbian women remain underrepresented within sexual orientation refugee claims. 

Despite the domestic variations relating to the grant of asylum in the US, UK and Australia, 

sexual and gender identity has been accepted in the common law as a peculiar characteristic 

http://www.brisbanetimes.com.au/queensland/counterterrorism-measures-now-apply-to-all-human-rights-group-20131023-2w1z2.html
http://www.sbs.com.au/news/article/2013/10/24/claim-aussie-choppers-used-papuan-genocide
http://gaynewsnetwork.com.au/news/constitutional-expert-upholds-nsw-right-to-legislate-on-same-sex-marriage-12212.html
http://ondemand.rrr.org.au/grid/20131023074330
http://www.brisbanetimes.com.au/comment/voter-id-laws-politically-motivated-20131021-2vw6v.html
http://www.gaystarnews.com/article/second-australian-legal-expert-backs-legality-tasmanian-same-sex-marriage-law181013
http://www.gaystarnews.com/article/second-australian-legal-expert-backs-legality-tasmanian-same-sex-marriage-law181013
http://gaynewsnetwork.com.au/news/legal-experts-give-green-light-to-tas-same-sex-marriage-law-12169.html
http://www.starobserver.com.au/news/expert-legal-opinion-declares-tasmanian-same-sex-marriage-bill-valid/111246
http://www.theguardian.com/world/2013/oct/11/coalition-to-toughen-mandatory-sentencing-for-people-smugglers
http://www.crikey.com.au/2013/10/07/ive-lost-all-hope-that-i-can-have-a-life-here-tamils-still-fear-the-future/
http://www.churchilltrust.com.au/fellows/detail/3661/Senthorun+Sunil%20Raj
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fundamental to human conscience that should be protected. However, clearly delimiting sexual 

orientation and gender identity within the scope of a “well-founded fear” of persecution remains 

elusive. Experiences of LGBTIQ identity, violence, displacement, and emotion are culturally and 

historically specific. However, such nuances pose challenges for decision-makers. Whether it is 

the use of popular culture stereotypes that coerce asylum seekers into “scripting” their sexual 

identities or the intrusive interview questions that make it difficult to disclose intimate information, 

asylum adjudications suffer from inconsistency and inaccuracy.  

In order to remedy some of these bureaucratic burdens, asylum seekers should be supported in 

telling their stories with open-ended conversations rather than closed interrogations. Leading UK 

Barrister S Chelvan elaborates that a way of framing open questions for LGBTIQ asylum seekers 

is using the difference, stigma, shame and harm (DSSH) model. Instead of seeking a 

chronological or linear account of sexual or gender identity, Chelvan suggests we should focus 

on when the applicant identified as different, how this difference was stigmatised by others, how 

the stigma generated self-shame and the extent to which the shame and stigma resulted in harm. 

Executive Director Erin Power from UK Lesbian and Gay Immigration Group (UKLGIG) adds that 

interviews must work to enable applicants to narrate and write their own “life stories.” Such 

narratives should avoid generic tropes as the “believability” of a claim arises from its individuality. 

Power evinces that there is a connection between thinking and feeling: emotion gives impetus to 

personal stories. Such narratives are rarely linear, but open questions can enable asylum 

seekers to provide greater information for their claims. Specifically, this includes letting an asylum 

seeker share a story with minimal interruption. Legal scholar Toni Johnson observes that 

adjudicators often fail to grasp the emotional “tells” of oral testimony because they refuse to 

imagine experiences of sexuality or gender identification that contest their pervasive stereotypes 

of what being “gay” looks or sounds like. Instead of understanding the reasons for silence or 

evasion, decision-makers use it as a marker to impugn an asylum seeker’s credibility.   

Incorrect status determinations are dangerous because they can facilitate the return of refugees 

to places where their life or liberty is threatened. Whether it is in the context of administrative or 

judicial decision-making, an absence of guidelines on adjudicating LGBTIQ claims continues to 

produce inconsistent, stereotyped and capricious decisions. The United Nations High 

Commissioner for Refugees’ (UNHCR) most updated guidelines on sexual orientation and gender 

identity refugee claims identify that guidelines must address both substantive (i.e. defining 

persecution and the particular social group) and procedural (i.e. interviewing and use of country 

information) elements.  

Recently, the UK and US have developed guidelines to address sexual orientation and gender 

identity decision-making in a refugee context. All the advocates who worked to assist in their 

development (such as Power in the UK and Neilson in the US) identified that guidelines had 

facilitated more nuanced and effective decision-making. In particular, the guidelines have 

eschewed stereotypes, and offered more nuanced differentiated between sexual orientation, sex 

and gender identity and the institutional challenges LGBTIQ asylum seekers face when disclosing 

personal information.  

My research in the US and UK revealed that the collaborative work of psychologists, lawyers, 

social workers, academics and activists has been instrumental in supporting sexual and gender 

minorities navigating the complex asylum process. We need a holistic approach if we want to 

improve the casework, advocacy, and decision-making key to helping LGBTIQ refugees seek 

protection from persecution.  

Senthorun Raj is an academic and LGBTI activist. He is on Twitter @senthorun. 

 

http://www.pinknews.co.uk/2013/09/02/interview-s-chelvan-on-protecting-the-rights-of-lgbt-asylum-seekers/
http://uklgig.org.uk/
http://sls.sagepub.com/content/20/1/57.full.pdf
http://www.unhcr.org/50ae466f9.html
http://www.unhcr.org/50ae466f9.html
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 SEMINARS & EVENTS 

Promotional give away 

Closed Circuit is a conspiracy thriller set within the British legal system starring Eric Bana and 

Rebecca Hall. Thanks to Pick Up Truck Pictures we have complimentary tickets to give to the first 

five Rights Agenda readers to email rightsagenda@hrlc.org.au with Closed Circuit in the subject 

line and their address in the email. 

“When I tell my story, I’m in charge”: Ethical & effective storytelling in 

advocacy 

25 November 2013, Melbourne 

You are invited to the launch of “When I tell my story, I’m in charge CLC”, a report by Rachel Ball, 

the 2012-2013 Victorian Law Foundation Community Legal Centre Fellow and Director of 

Advocacy and Campaigns at the Human Rights Law Centre. Her report considers ethical and 

effective storytelling in advocacy. 

The launch will be at 5.30pm at King& Wood Mallesons. 

Drinks and nibbles provided. RSVP: events@hrlc.org.au by 18 November.  

 

 

 HUMAN RIGHTS JOBS 

Front Line Defenders 

Front Line Defenders seeks to protect human rights defenders at risk; people who work, non-

violently, for any or all of the rights enshrined in the Universal Declaration of Human Rights. It’s 

currently recruiting for a human rights researcher/campaigner to take on a challenging post in 

Asia. 

 

 

 OPINION  

United Nations urged to investigate arbitrary public housing evictions 

Eighteen months ago a young mother of three was informed that she would be evicted from her 

Housing Tasmania home because “the tenancy hadn’t worked out”. When she asked for reasons 

she was told that she would not be provided with any nor would she be afforded a right of review. 

Around the same time in other parts of Tasmania, other Housing Tasmania tenants were being 

told that they were being evicted and that no formal reasons would be provided nor a right of 

review offered. 

rightsagenda@hrlc.org.au
mailto:events@hrlc.org.au
http://www.frontlinedefenders.org/node/24130
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Housing Tasmania is a landlord to more than 10,000 Tasmanians. Its objective is to ensure that 

the socially and financially disadvantaged, particularly those with special and/or complex needs, 

have access to appropriate and affordable housing.  

In the past, Housing Tasmania has informed tenants of the reasons for their eviction and then 

provided them with a right of internal review. If the tenant remained unhappy with the decision 

they then had a right of external review before the Magistrates Court.  

There are a number of reasons why tenants at risk of eviction should be provided with reasons 

and a right of review.  

First, the eviction may be unjust because the tenant was not guilty of the breach alleged. 

Secondly, the eviction may be unreasonable because it was based on information that may have 

been mistaken or malicious. Finally, the eviction may be harsh when the personal circumstances 

of the tenant are considered or because it is disproportionate to the gravity of the alleged breach.  

In all of these examples, the provision of reasons and a right of review would assist in ensuring 

that a fair, just and transparent decision-making process had taken place.    

Eighteen months ago, the Tenants’ Union of Tasmania became aware of a change in Housing 

Tasmania practice when five tenants facing eviction contacted us. Instead of informing these 

tenants that they were being evicted because they had breached their lease agreement, which 

would automatically have triggered an explanation of the alleged breach as well as opportunity for 

review, Housing Tasmania wrote that the fixed-term lease was ending.  

Whilst in law both private and public landlords may evict tenants at the end of fixed-term leases, 

Housing Tasmania’s policies mandate that its tenants will only be evicted because they have 

breached their lease agreements. Why? Because as Housing Tasmania’s own policies provide, 

“losing the right to live in public housing may have negative impacts on the individual’s or family’s 

health and well-being…For this reason, eviction from public housing will only be considered as an 

option where a serious breach has occurred”.  

In other words, it seems Housing Tasmania is acting contrary to its own policies.  

The Tenants’ Union made repeated but unsuccessful attempts to get Housing Tasmania to 

adhere to its own policies. On behalf of one of the affected tenants we then lodged an application 

with the Supreme Court of Tasmania arguing that the decision to evict was a breach of the rules 

of natural justice, namely that reasons be provided and a right of review afforded.  

With no requirement to consider human rights implications, the Supreme Court found that 

Housing Tasmania, despite its objectives and purported adherence to policies and procedures, 

were to be treated no differently in law to other landlords, and therefore did not have to provide 

reasons or a right of review before seeking to evict its tenants. The Supreme Court did however 

express some sympathy for the tenant’s plight, noting that she was dependent on a sole parent 

pension, could not afford to move into the private rental market and eviction may result in her and 

her three young children becoming homeless.  

On appeal, the Full Court of the Supreme Court reaffirmed the decision at first instance that 

Housing Tasmania was acting lawfully when it sought to evict its tenants.  

With the Tasmanian courts not obliged to take the human rights implications of government 

decision-making into account, the Tenants’ Union has taken the very serious step of writing to the 

United Nations Special Rapporteur on Adequate Housing calling for an investigation of alleged 

breaches by Housing Tasmania of Australia’s international human rights obligations. 
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Article 11 of the International Covenant on Economic, Social and Cultural Rights and article 17(1) 

of the International Covenant on Civil and Political Rights provide that “No one shall be subjected 

to arbitrary or unlawful interference with his privacy, family, home or correspondence”.  

The United Nations Committee on Economic, Social and Cultural Rights has clarified that forced 

or arbitrary evictions will be unlawful, observing that “appropriate procedural protection and due 

process are essential aspects of all human rights but are especially pertinent in relation to a 

matter such as forced evictions which directly invokes a large number of the rights recognised in 

both the International Covenants on Human Rights… the procedural protections which should be 

applied in relation to forced evictions include an opportunity for genuine consultation with those 

affected [and the] provision of legal remedies”. 

We call on the Human Services Minister, Ms Cassy O’Connor to step in and require Housing 

Tasmania to make decisions that are both fair and transparent. A failure to do so may well see 

the perpetuation of a vicious cycle in which tenants, treated unjustly, unreasonably or harshly and 

unable to afford homes in the private rental market, are required to be housed in emergency 

accommodation whilst waiting to be re-housed in public or community housing.  

Benedict Bartl is a solicitor with the Tenants’ Union of Tasmania. 

This piece was first published in the Mercury. 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 

protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 

attainment of equality through a strategic combination of research, advocacy, litigation and 

education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at http://www.facebook.com/HumanRightsLawResourceCentre.  
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