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IN THE COURTS 

We’ve commenced a case in the High Court 

of Australia on behalf of a group of 10 

asylum seekers and their families 

challenging the lawfulness of the Australian 

Government’s offshore detention 

arrangements. 

AT THE UN 

We’ve sent an urgent communication to a 

UN expert regarding the Australian 

Government’s secret return of 46 asylum 

seekers to Vietnam without any 

transparency or due process. 

IN PARLIAMENT  

We've raised concerns that a inquiry into 

charity tax law could be used to lay the 

groundwork for attempts to stifle important 

voices in the environmental movement. 

ON THE GROUND 

We’ve joined with leading Aboriginal and 

Torres Strait Islander, community and 

human rights organisations to launch a 

ground-breaking blueprint for developing 

smarter criminal justice solutions to tackle 

Indigenous over-imprisonment. 
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ASYLUM SEEKERS 

High Court challenge to offshore detention 

14 May 2015 

A case has been commenced in the High Court of Australia on behalf of a group of 10 asylum 

seekers and their families challenging the lawfulness of the Australian Government’s offshore 

detention arrangements. 

The Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb, who is part of the 

legal team representing the families, said the group have been temporarily returned to Australia 

but are facing imminent removal back to Nauru. 

“We’re helping a very vulnerable group of people – including people with serious medical issues, 

families with young children and even one family with a newborn baby – who’ve asked us to take 

urgent steps to stop them being sent back to detention on Nauru. 

“They’ve all described conditions inside the centre as abhorrent. Their time detained on Nauru 

has clearly taken a toll on them and on their children. The United Nations, the Australian Human 

Rights Commission and the recent Moss review all make clear the Nauru detention centre is 

unsafe and unsuitable for children and families,” said Mr Webb. 

The case raises important and untested legal questions about whether the Australian 

Government has the necessary power to detain, or cause the detention of, asylum seekers in 

foreign countries and to spend public money for that purpose. 

“Liberty is a fundamental human right. The Government needs clear legislative authority to 

deprive people of it or to enter into contracts and other arrangements which procure detention. 

One of the questions at the heart of this case is whether any such authority exists under any 

Australian law. 

“We know the Government has powers to detain asylum seekers in Australia and also has 

powers to remove asylum seekers from Australia. But the question is whether the Government 

has the authority to then lock them up indefinitely in the territories of other sovereign nations or to 

effectively procure that detention,” said Mr Webb. 

The case also challenges the Government’s funding of offshore detention. The case will consider 

the contractual arrangements under which the Australian Government pays Transfield Services 

Pty Ltd a reported $1.22 billion to provide services inside the Nauru and Manus centres. 

“It’s a truly extraordinary thing for the Government to be spending billions of dollars indefinitely 

detaining people in other countries. We know it’s harmful. We know it’s a breach of international 

law. We also know it’s also incredibly expensive. This case will examine whether that expenditure 

is lawful. 

“In recent cases the High Court has said that, apart from some limited exceptions, legislative 

authority is required before the Government can spend public money on major policy projects. 

This case asks whether the necessary authority to spend on offshore detention exists,” said Mr 

Webb. 

Mr Webb said that money spent on offshore detention could be much better spent on developing 

safe pathways to protection for refugees. 

“We’re currently spending over $1 billion a year detaining asylum seekers offshore. That’s more 

than five times the United Nations refugee agency’s entire budget for all of South East Asia. 
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“Instead of using costly and cruel measures to stop the boats, Australia should be working with 

the United Nations to address why people get on them in the first place. We should be using our 

resources and our influence to develop safe pathways to protection for people who need to seek 

it,” said Mr Webb. 

The asylum seekers are seeking orders from the High Court: 

 Preventing their return to detention on Nauru; 

 Declaring that their detention on Nauru would be unlawful; and 

 Restraining the Government from continuing to make payments to Transfield Services 

under the current arrangements. 

The legal team running the case includes barristers Ron Merkel QC, Richard Niall QC, Craig 

Lenehan, David Hume and Rachel Mansted. Assistance has also been provided by the Darwin 

Asylum Seeker Support and Advocacy Network. 

Message from Hugh de Kretser: Appalling treatment of asylum seeker 

after suicide attempt on Nauru 

Last week we began legal action in the High Court of Australia on behalf of 10 asylum seekers 

and their families challenging the lawfulness of the Australian Government’s offshore detention 

arrangements. 

We’re helping a very vulnerable group of people – including people with serious medical issues, 

families with young children and one family with a newborn baby – who’ve asked us to take 

urgent steps to stop them being sent back to detention on Nauru. 

While the Government has powers to detain asylum seekers in Australia and powers to remove 

them from Australia, it is another thing altogether to then spend billions of dollars procuring their 

detention in the territories of other sovereign nations. It’s this detention, and this expenditure, that 

our clients’ case will challenge in the High Court. 

If you would like to support our work on this case, you can make a donation at: 

www.hrlc.org.au/donate  

I also wanted to tell you about one client who was denied the chance to be part of this case.  

A woman, labelled “Ruth” by the ABC’s 730 program, was brought to Australia for medical 

treatment following multiple recent suicide attempts in detention on Nauru. Her husband has 

been in Australia for three years waiting for his refugee application to be processed. Their four 

year old son has been in detention with Ruth on Nauru. 

When my colleague Daniel Webb tried to talk with Ruth at 5pm last Thursday, two security 

guards refused to leave the room saying she was on suicide watch and needed to be monitored. 

He couldn’t give her confidential legal advice in those circumstances so the meeting had to end. 

The Immigration Department subsequently apologised and said arrangements would be made for 

a private phone call the next day. 

The next day Daniel came into work to learn that at 5am that morning, Ruth had been woken and 

deported back to Nauru. She was removed without notice and without the chance to speak to her 

husband or her lawyer. 

In 12 hours the Department had gone from saying this woman was too suicidal to be left alone 

with her husband and with her lawyer on the phone, to sending her back to the very place where 

she had attempted to take her own life just a few days before. 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=15820993&KID=220039&LID=1126664
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=15820993&KID=220039&LID=1126661
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=15820993&KID=220039&LID=1126662
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This one family’s situation speaks to so much about what is wrong with our asylum seeker 

policies; the mental destruction caused by indefinite detention; the cruel separation of families; 

the crushing delays in processing refugee applications; and the deliberate frustration of access to 

lawyers and the rule of law. 

The Human Rights Law Centre will continue to seek justice for individuals and pursue systemic 

change to unjust laws and policies. Your ongoing support for our work is greatly appreciated. 

Hugh de Kretser is Executive Director as the Human Rights Law Centre. 

You can see some of the media coverage about this case and Ruth’s story here:  

 Asylum seekers launch High Court challenge to legality of offshore detention system  

 Nauru detention separates husband and wife as lawyers lament her alleged treatment  

UN informed of Australia’s secretive return of Vietnamese asylum seekers 

21 April 2015 

The Australian Government has secretly returned 46 asylum seekers to Vietnam without any 

transparency or due process. Late on Friday 17 April, when news first broke that the asylum 

seekers were in Australian custody somewhere on the high seas, the Human Rights Law Centre 

sent an urgent communication to the United Nations Special Rapporteur on torture and other 

cruel, inhuman or degrading treatment or punishment. 

HRLC Director of Legal Advocacy, Daniel Webb, said it was vital the United Nations be kept fully 

updated of Australia’s increasing contempt for international human rights law. 

“Australia voluntarily signs international human rights treaties because we agree with the basic 

minimum standards of treatment they protect. We should never breach those minimum 

standards. When we do, it’s vital that there be accountability on the world stage,” said Mr Webb. 

Mr Webb said that Australia had clear obligations under the Refugee Convention and other 

human rights treaties to not return people to harm and that hasty and unfair ‘screening’ processes 

conducted at sea don’t cut it. 

“Australia should never return a refugee to persecution. The only way to ensure we don’t is to 

thoroughly, fairly and individually assess protection claims, yet that’s precisely what the 

Government refuses to do when conducting secretive boat turn-backs,” said Mr Webb. 

As Mr Webb said in The Age  “All governments – whatever their policy position – should respect 

democracy and should respect the rule of law. Intercepting and returning asylum seekers behind 

a veil of secrecy is a deliberate subversion of both.” 

A copy of the HRLC letter to the UN Special Rapporteur can be found here. 

“If the government truly believed its actions were humane, justified and legal, why would it go to 

such extraordinary lengths to hide them from view?” said Mr Webb. 

  

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=15820993&KID=220039&LID=1126665
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=15820993&KID=220039&LID=1126662
http://www.theage.com.au/federal-politics/political-news/abbott-government-under-fire-for-secret-bid-to-hand-back-asylum-seekers-to-vietnam-20150417-1mnlpb.html
http://hrlc.org.au/wp-content/uploads/2015/04/HRLC_UN_RequestUrgentAction_17April-2015.pdf
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INDIGENOUS OVER-IMPRISONMENT 

A new blueprint for reducing Aboriginal imprisonment rates and building 

stronger, safer communities 

30 April 2015 

The rapidly increasing over-representation of Aboriginal and Torres Strait Islander peoples 

caught up in the criminal justice system is one of the most significant human rights issues in 

Australia. The Human Rights Law Centre has joined with other leading Aboriginal and Torres 

Strait Islander, community and human rights organisations to launch a ground-breaking blueprint 

for reversing the tide by focusing on building communities instead of prisons, and developing 

smarter criminal justice solutions. 

“Current approaches to dealing with crime focus largely on harsher punishment measures that 

ignore the underlying reasons why people commit crime in the first place,” explained the HRLC’s 

Director of International Advocacy Ben Schokman. 

“The evidence is clear that governments should be spending less money on prisons and investing 

more in tackling the causes of crime. Every dollar spent on prisons is one less dollar available to 

spend on education, health, support services for people with disability, training and employment 

programs, or providing adequate public housing. There are much smarter approaches that build 

stronger communities, reduce crime and save taxpayers millions of dollars by avoiding wasteful 

prison spending,” said Mr Schokman. 

“The solutions lie in building communities not prisons, and in smarter criminal justice policies that 

treat the causes, not just the symptoms.” 

“For a young person who has engaged in minor offending, a much smarter, more effective and 

cost-efficient approach is to address the reasons for their offending behaviour, such as providing 

better support for education or health programs, rather than sending them to prison which risks 

entrenching criminal behaviour,” explained Mr Schokman. 

The Change the Record campaign outlines 12 key policy solutions targeted at addressing poverty 

and disadvantage, making our community safe and arresting imprisonment rates. “The solutions 

are based on data and evidence of what works, rather than ill-conceived law and order 

campaigns that are continually run by politicians,” said Mr Schokman. 

The campaign is led by the National Justice Coalition, a diverse group of leading organisations 

each working on issues ranging from child protection, domestic violence, education and disability 

through to policing, prisons and the operation of the legal system.  

The HRLC played a central role in the group’s conceptualisation and establishment.  

According to Mr Schokman, “The group is calling for a smarter approach to reducing violence and 

crime that focuses on prevention and early intervention. Prison is a blunt and costly response 

after the damage is done. We need to do much more to prevent crime in the first place. We need 

to directly involve Aboriginal and Torres Strait Islander people and communities in developing 

and implementing the solutions.” 

“There’s plenty of evidence about what works to stop violence, save money, strengthen 

communities and end the over-imprisonment of Aboriginal and Torres Strait Islander people. This 

campaign is about taking the right action,” said Mr Schokman. 
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Further information about the Change the Record campaign is available 

at www.changetherecord.org.au. 

 

DEATH PENALTY 

Rights groups united in calling on Australia to push for global end to 

death penalty 

21 May 2015 

A group of leading Australian and international human rights organisations are calling for an 

overhaul to the way the Australian government campaigns to end the death penalty, launching a 

new strategy document: ‘Australian Government and the Death Penalty: A Way Forward’ 

Amnesty International, Human Rights Watch, the Human Rights Law Centre, Reprieve Australia, 

Australians Detained Abroad, NSW Council for Civil Liberties, Civil Liberties Australia and 

UnitingJustice Australia have joined forces to launch the blueprint. 

The blueprint outlines the four steps the government must take if it wants to build on the current 

momentum to end the death penalty:  

1. Developing a new Department of Foreign Affairs and Trade public strategy document 

aimed at ending the death penalty, everywhere; 

2. Using Australia’s aid programs to support civil society organisations campaigning for 

abolition in countries which retain the death penalty; 

3. Joining forces with other nations to push for universal adoption of a global moratorium 

on the death penalty; 

4. Putting in place stronger legislation so the Australian Federal Police (AFP) is required by 

law not to share information with other law enforcement agencies that would potentially 

result in suspected perpetrators facing the death penalty. 

The National Director of Amnesty International Australia, Claire Mallinson, said the Australian 

Government must build on it’s recent condemnation of state sanctioned killings in Indonesia 

“It must, and can, continue to advocate for the abolition of the death penalty, particularly in our 

region, irrespective of the nationality or crime of the person being sentenced. The recent 

executions of eight men in Indonesia, including Australians Andrew Chan and Myuran 

Sukumaran, was an inhuman and unjust punishment and represents exactly why the Australian 

government must continue to speak out against the death penalty whenever it occurs. We must 

now ensure Australia’s stance against the recent executions is reflected in all government policy. 

We are asking for change across the Australian Government – through diplomacy, our aid 

program, our federal law enforcement agencies,” said Ms Mallinson. 

Elaine Pearson, Australia Director at Human Rights Watch agrees. 

“The time is ripe for Australia’s foreign ministry to make public a new comprehensive policy to 

end the death penalty worldwide, with specific and achievable goals for individual countries. The 

strategy should include consistent public and private diplomatic pressure to end this cruel 

practice, showing how the death penalty has failed to deter crime and been unjustly applied,” said 

Ms Pearson. 

Emily Howie, Director of Advocacy and Research at the Human Rights Law Centre, said it was 

time to reflect on how to avoid the mistakes of the past. 

http://www.changetherecord.org.au/
http://www.amnesty.org.au/images/uploads/about/150520_Death_Penalty_-_A_Way_Forward_(1).pdf
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“If the Bali 9 case happened again tomorrow, nothing would prevent the AFP from acting in the 

same way. Parliament should amend the AFP Act to include sufficient safeguards to prevent 

police sharing information which could lead to the death penalty,” said Ms Howie.  

Ursula Noye, Vice President, Reprieve Australia said Australia was well positioned to take a 

leading role in efforts to abolish the death penalty. 

“Momentum is building globally for the abolition of the death penalty. In recent months, both the 

Australian people and the government have spoken out powerfully against executions. The time 

is right for Australia to take a lead role and build a regional coalition for abolition. We should 

make future generations proud,” said Ms Noye. 

You can add your name to Amnesty International Australia’s petition calling on Australia to help 

end the death penalty: click here. 

For more information about the death penalty, please see Amnesty International’s annual review 

of the death penalty worldwide. 

 

OPINION 

Bali 9: Time to death penalty-proof our AFP 

This piece was first published by the ABC’s The Drum. 

Despite concerted and commendable recent efforts by our current Government, two young men – 

Andrew Chan and Myuran Sukumaran – have been executed in Indonesia. Australia didn’t pull 

the trigger, but we should take a long, hard look at the extent to which our actions over recent 

years contributed to someone else doing so. 

First, Chan and Sukumaran were only arrested in Indonesia because the Australian Federal 

Police tipped off their Indonesian counterparts. The AFP knew the men were planning to smuggle 

drugs into Australia. It could have arrested them on arrival here. It chose not to. As a direct 

consequence of that decision, Chan and Sukumaran were arrested, tried and convicted in a 

country which executed them instead of one that wouldn’t. 

The law which authorised the AFP to provide this information to Indonesian police – the 

Australian Federal Police Act – still exists. Unlike other laws regulating our cooperation with the 

law enforcement and criminal justice systems of foreign nations, the AFP Act does not safeguard 

against Australian complicity in the death penalty. 

For instance, the Extradition Act contains provisions preventing the extradition of a person from 

Australia where the death penalty may be imposed. The Mutual Assistance in Criminal Matters 

Act contains similar safeguards. The Australian Federal Police Act does not. 

This inconsistency has already cost two lives. It should be rectified before it costs any more. As a 

matter of urgency, the AFP Act should be amended to prevent, subject perhaps to some very 

limited exceptions in cases of imminent threats to life, the sharing of information in circumstances 

where the death penalty may be imposed. 

Second, absolutely key to credibility is consistency. When it comes to opposition to the death 

penalty, Australia has been anything but consistent. 

In 2003 when the Bali Bombers were sentenced to death, then Prime Minister John Howard said 

“if [the death penalty] is what the law of Indonesia provides, well, that is how things should 

proceed. There won’t be any protest from Australia.” Labor Leader Simon Crean agreed. In 2008 

http://www.amnesty.org.au/action/action/37162/
http://www.amnesty.org.au/news/comments/36892/
http://www.amnesty.org.au/news/comments/36892/
http://www.abc.net.au/news/2015-04-29/webb-bali-9-time-to-death-penalty-proof-our-afp/6431604


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 8 

 

 

 

 

 

 

 

 

 

 

 

with those executions fast approaching, then Prime Minister Kevin Rudd said the group “deserve 

the justice that will be delivered to them”. 

It was unprincipled and short-sighted from all three of them. They effectively endorsed the same 

barbaric practice we’ve more recently argued is fundamentally wrong. 

Third, central to Indonesia’s unwillingness to compromise on the executions of Chan and 

Sukumaran was its sensitivity on issues of sovereignty. That sensitivity was evident in February 

this year when Indonesian President Joko Widodo warned, “Do not intervene in executions. This 

is Indonesia’s judicial and political sovereignty.” 

Those sensitivities have been heightened in recent times by Australia’s continued interception 

and return of asylum seekers to Indonesia against the express wishes of the Indonesian 

government. When Australia breached Indonesian territorial waters six times in the space of two 

months last year the Indonesian government made its displeasure clear, saying in a statement 

that it “deplores and rejects the violation of its sovereignty and territorial integrity“, and that “any 

such violation of whatever basis constitutes a serious matter in bilateral relations of the two 

countries“. 

Myopically, unlawfully and arrogantly, Australia kept turning back boats regardless. In so doing 

we aggravated the very sensitivity we have more recently been trying to subdue. We also spent 

precious goodwill we might otherwise have been able to call on. 

Fourth, and finally, Australia continues to rely on the same dangerous consequentialist logic to 

defend its own human rights abuses as Indonesia does to excuse its use of capital punishment. 

Indonesia’s use of the death penalty is undeniably cruel. It breaches international law when 

imposed for anything other than the most heinous of crimes. The UN has urged Indonesia to 

desist. Yet Indonesia continues to execute people on the misguided basis that it deters crime and 

that the ends justify the means. 

Australia’s mandatory and indefinite detention of innocent people – including children – on remote 

islands is also cruel. It also breaches international law. The UN has also urged Australia to stop 

doing it. Yet Australia continues, arguing that cruelty to survivors is the only way to stop deaths at 

sea – in effect, that the ends justify the means. 

We inflict different rights abuses against different people for different purposes, but our logic is 

the same. We would have had far greater credibility to call on our neighbours to respect human 

rights and basic decency if we did so ourselves. 

None of this is to deny that our Government tried desperately in recent times to save Chan and 

Sukumaran. It should be commended for doing so. It is a tragedy that those efforts failed. 

Chan and Sukumaran now no longer have the chance to demonstrate that they have learned 

from their mistakes. We owe it to them to make sure we learn from ours. Law reform, consistent 

opposition to the death penalty and some honest introspection on the broader implications of our 

own rights abuses would be a good start. 

Daniel Webb is the Director of Legal Advocacy at the Human Rights Law Centre. He tweets 

at @DanielHRLC. 

 

http://www.theguardian.com/world/2014/feb/19/australian-vessels-unintentionally-entered-indonesian-waters-six-times
http://www.theguardian.com/world/2014/feb/19/australian-vessels-unintentionally-entered-indonesian-waters-six-times
http://www.bbc.com/news/world-asia-25772063
http://www.abc.net.au/news/2014-01-17/indonesia-says-it-regrets-violations-of-waters/5205974
http://www.abc.net.au/news/2014-01-17/indonesia-says-it-regrets-violations-of-waters/5205974
http://www.abc.net.au/news/2014-01-17/indonesia-says-it-regrets-violations-of-waters/5205974
https://twitter.com/DanielHRLC
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CHARTER OF HUMAN RIGHTS 

8-year Review of the Victorian Charter of Human Rights 

6 May 2015 

The Victorian Attorney-General recently announced the 8-year review of the Charter of Human 

Rights and Responsibilities Act 2006 (Victorian Charter). The review is a significant opportunity to 

strengthen the legal protection and practical realisation of human rights in Victoria. 

We will continue to update this webpage as further information and resources become available. 

About the Review and Terms of Reference 

The review is being conducted by an independent reviewer, Mr Michael Brett Young. The 

review’s Terms of Reference broadly encompass questions relating to ways to enhance the 

operation and effectiveness of the Victorian Charter. 

Public submissions to the review are due by 4 June 2015. Further details about the review, 

including the specific Terms of Reference and a Consultation Paper, are available 

at https://myviews.justice.vic.gov.au/2015-review-of-the-charter-of-human-rights. 

Making a Submission to the Review 

Individuals and community organisations who have had personal experiences working with the 

Victorian Charter are strongly encouraged to make a submission to the review. The HRLC has 

prepared this Guide to Making a Submission. 

Submissions can be lodged online at https://myviews.justice.vic.gov.au/2015-review-of-the-

charter-of-human-rights. There is no particular format or requirements for a submission. 

Workshops for Community Organisations 

For organisations thinking about making a submission to the review, we hosted three workshops 

designed to provide information about the Charter and how to prepare a submission: 

Further information and resources 

In the coming days, the HRLC will publish a Position Paper setting out our views on the review 

of the Victorian Charter and our key recommendations to improve the Charter’s effectiveness. 

For further information about the HRLC’s activities in relation to the review of the Victorian 

Charter, or if you would like any assistance with making your own submission, please contact 

Ben Schokman at the Human Rights Law Centre on (03) 8636 4451 or 

at ben.schokman@hrlc.org.au. 

 

OPINION 

Indonesia lifting ban on foreign journalists is a step forward for human 

rights 

This article was first published by The Age. 

Indonesian President Joko Widodo’s announcement that a de facto ban on journalists travelling 

to Indonesia’s troubled Papuan provinces will be lifted, is a modest but important step forward for 

democracy and human rights. 

http://hrlc.org.au/8-year-review-of-the-victorian-charter-of-human-rights/
https://myviews.justice.vic.gov.au/2015-review-of-the-charter-of-human-rights
http://hrlc.org.au/wp-content/uploads/2015/05/HRLC_Guide_to_Making_Submission_to_Charter_Review.pdf
https://myviews.justice.vic.gov.au/2015-review-of-the-charter-of-human-rights
https://myviews.justice.vic.gov.au/2015-review-of-the-charter-of-human-rights
mailto:ben.schokman@hrlc.org.au
http://www.theage.com.au/comment/indonesia-lifting-ban-on-foreign-journalists-is-a-step-forward-for-human-rights-20150513-gh0l9q.html
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For too long the world has been blind to the serious and frequent human rights abuses occurring 

in West Papua –freedom of expression and assembly are routinely crushed, while reports of 

torture and political assassinations are all too frequent. Yet here we have for the first time, an 

Indonesian President acknowledging that there are problems and that it’s not acceptable for a 

modern democracy to simply keep journalists locked out. That in itself is a step forward. 

However, it wasn’t long before the back-pedalling began. 

Following the President’s announcement that “starting today, we allow foreign journalists to go 

freely to Papua,” senior officials were talking about the remaining need for journalists to acquire 

“permits”, avoid “discrediting” Indonesia and how they must not seek information from armed 

groups. 

So while the President is saying the right things, the proof will be in the pudding, and we’ll have to 

wait and see if journalists really will be allowed to report freely from within Papua. 

In addition to who the authorities grant access to, a key question is whether the announcement 

will actually result in any change to practices such as security forces tailing journalists and 

interrogating locals that dare to speak with them. In an environment of fear, it’s understandable 

that local Papuans could be quite reluctant to speak to foreign journalists if they know it will be 

followed by a knock on the door from authorities renowned for their brutality. 

In another small but positive sign that the President acknowledges the need to temper Jakarta’s 

vehement handling of the independence movement within West Papua, he also granted 

clemency to five Papuan political prisoners. 

However, again the move could be easily viewed from a glass-half-empty perspective. The 

President could have granted an amnesty, but instead chose clemency which requires the 

prisoners to admit to guilt before being released. Further, many other political prisoners remain 

unlawfully behind bars on charges that violate their freedom of expression and association. 

Whilst the steps are modest or amount to a case of “two steps forward, one step back”, the mere 

fact that steps are being taken remains an encouraging sign. For decades human rights have 

been trampled in West Papua with a culture of impunity surrounding the Indonesian military, 

whilst countries such as Australia have been all too willing to turn a blind eye. 

It’s time for the Australian government to adopt a new approach. It should start taking principled 

and vocal stances in the defence of human rights. 

The Australian government’s ability to do this is obviously diminished by its inconsistency and its 

own declining human rights record. For example, the support previous governments had given for 

the death penalty being used against the Bali bombers surely did not help when the current 

government was seeking clemency for the two Australians recently executed for smuggling drugs 

out of Indonesia. 

Likewise Australia’s practice of dumping asylum seekers in lifeboats into Indonesian waters – 

which is something Indonesia has consistently raised its opposition to – clearly doesn’t help the 

relationship and also undermines the credibility of Australian calls to respect human rights. 

Having said all that, previous bad decisions are not an argument for making more bad decisions. 

It’s never too late to start doing the right thing. 

The Australian government should seek to use its unique relationship with Indonesia to 

encourage it to meet its obligations under the International Covenant on Civil and Political Rights 

which Indonesia voluntarily signed up to some years ago. 
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It should capitalise on the momentum created by the President’s announcement about allowing 

international media into West Papua and encourage him to go further and also allow international 

NGOs and human rights monitors in. (Tellingly, even the Red Cross was forced to close their 

office in Papua in 2009.) 

In addition to diplomatic efforts, the Australian Government could and should take practical steps 

to ensure that Australian taxpayer money isn’t being spent on supporting the perpetrators of 

human rights violations occurring in Papua. The Government needs to review its relationship with 

the Indonesian military and introduce safeguards that seek to ensure the military and police units 

we train and support aren’t committing human rights atrocities. 

Of course, fuelling the unrest are the valid resentments surrounding the fact that the people of 

West Papua have been denied the opportunity to participate in free and fair processes to express 

their political desires. 

Free media access to Papua would be a great start, but when the reports start to roll in of 

ongoing human rights abuses, the conversation will need to move to how to end the violence and 

how to help foster a safe environment where free democratic discourse can take place. 

Tom Clarke is Director of Communications at the Human Rights Law Centre. He is on 

Twitter @TomHRLC 

Related HRLC Media Release: Indonesian President lifts media ban in West Papua, Aus Gov 

should push for human rights monitoring 

 

DETAINEE RIGHTS 

Need for answers to brutal bashing of Aboriginal man in prison 

21 May 2015 

An independent inquiry is needed into the violent bashing of an Aboriginal man in custody in the 

Australian Capital Territory. 

Less than 3 hours after being remanded at the ACT’s Alexander Maconochie Centre on 27 April 

2015, Steven Freeman was the victim of a severe assault and was taken to Canberra Hospital 

where he was placed in an induced coma for almost a week. It is unclear whether he has 

sustained irreversible brain damage.  

CEO of Winnunga Nimmityjah Aboriginal Health Service, Julie Tongs, said that the public has a 

right to know what happened, and that an independent inquiry will provide much needed answers 

to Mr Freeman’s family. 

“There are so many unanswered questions. How is it that three hours after a healthy young man 

was placed into custody, he found himself severely beaten and in an induced coma? Mr 

Freeman’s family, the Aboriginal community, and the broader ACT community should be told the 

full facts of what happened. An independent inquiry will do just that,” said Ms Tongs. 

It is understood that the ACT Police are undertaking a criminal investigation. 

“A police investigation is not enough. We also need an investigation that is independent, 

transparent and that will examine the systemic failures. It is in the public interest that when things 

go tragically wrong like this, that the Government is publicly held to account’, said Ms Tongs. 

http://www.twitter.com/tomhrlc
http://hrlc.org.au/indonesian-president-lifts-media-ban-in-west-papua-aus-gov-should-push-for-human-rights-monitoring/
http://hrlc.org.au/indonesian-president-lifts-media-ban-in-west-papua-aus-gov-should-push-for-human-rights-monitoring/
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Senior Lawyer at the Human Rights Law Centre, Ruth Barson, said international human rights 

law requires that an independent investigation be held in instances of harm and mistreatment 

within a prison. 

“People in prison are in a vulnerable position and the Government has a duty to protect them. 

The UN is clear that where a prisoner’s human rights might have been violated, investigations 

must be prompt, thorough and effective, and they must be conducted by an independent and 

impartial body,” said Ms Barson.   

Under the ACT’s Human Rights Act people in prison have a right to be treated humanely. In 

addition, people on remand who have not yet been found guilty are to be held separately from 

sentenced prisoners. 

“It is vital that the ACT Government uphold human rights standards, be accountable for the safety 

of prisoners in their care, and be transparent when a critical incident occurs. An independent 

inquiry will ensure that the Government learns from any mistakes and that a tragedy like this 

doesn’t happen again,” said Ms Tongs. 

Aboriginal and Torres Strait Islander people comprise approximately 21 percent of the prison 

population in Alexander Maconochie Centre, and overall are locked up at 12 times the rate of the 

non-Indigenous ACT population. Imprisonment rates in the ACT have been increasing 

exponentially over the last decade, leading to inadequate and potentially unsafe prison 

conditions. 

“It is clear that the ACT’s prison system is over-crowded. This incident should be a wakeup call 

for the ACT Government that they need to invest more in early intervention and diversionary 

strategies,” said Ms Barson. 

“Over 20 years ago, the Royal Commission into Aboriginal Deaths in Custody warned that 

Government’s need to put in place measures to reduce the number of Aboriginal people being 

locked up. It is clearly time for the ACT Government to heed this warning and take steps to 

address Aboriginal peoples’ over-imprisonment,” said Ms Barson. 

 

OPINION 

Australia needs to be transparent on armed drones 

This piece was first published by The Diplomat. 

Given that the Australian government has not been willing to come clean about its current role in 

U.S. drone strikes overseas, the prospect of Australia developing its own armed drones program 

is deeply troubling. 

Reports earlier this year that Australia’s air force intends to spend A$300 million (US$239 million) 

on “Reaper” drones from the U.S. should prompt an urgent push to create robust safeguards and 

thorough accountability measures to ensure Australia does not rush into a quagmire of human 

rights violations. 

Whilst there’s nothing inherently wrong with drone technology in itself, the way armed drones 

have increasingly been used creates an unacceptably high risk of violating international law. In 

addition to enabling secret extrajudicial killings, covert U.S. drone strikes have resulted in the 

deaths of hundreds if not thousands of civilians in Pakistan, Yemen and Somalia since 2002. 

http://thediplomat.com/2015/04/australia-needs-to-be-transparent-on-drones/
http://www.theaustralian.com.au/news/the-australian-government-is-about-to-spend-300-million-on-self-piloted-killer-drones/story-e6frg6n6-1227237502536
http://www.thebureauinvestigates.com/category/projects/drones/drones-graphs/
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Both international humanitarian law and international human rights law protect civilians from 

unlawful killing and require proper independent investigations into allegations of wrongdoing. 

Armed drones are not only responsible for large numbers of civilian casualties, but the extreme 

secrecy surrounding their use has created an accountability vacuum in which deadly force can be 

used with near impunity. With little or no opportunity for proper oversight of who was killed and 

under what circumstances, the shroud of secrecy over current drone-strike practice makes it near 

impossible to independently assess the lawfulness of the strikes. 

There are credible reports that Australia is already intimately involved in these covert U.S. drone 

strikes through the joint military facility at Pine Gap near Alice Springs. Information drawn from 

that facility is allegedly used to locate the targets of the strikes. So Australian personnel at Pine 

Gap may not pull the trigger, but they show U.S. drone pilots where to point their guns. 

Enabling these assassinations could have serious legal implications for any Australian officials 

complicit in the abuses that may have been committed by the Americans. 

The fact that the Australian government is unwilling to officially admit that Australia plays any role 

in the U.S. drone program provides scant hope that Australia’s drones ambitions will be tempered 

with greater transparency and safeguards. 

In fact, Defence is currently deepening its involvement with the Reaper drones while the very 

question of Australia’s procurement of them is the subject of a parliamentary inquiry. The Senate 

Committee on Foreign Affairs Defence and Trade is currently looking into the Australian Defence 

Force’s “potential” use of drones, including the challenges, opportunities and risks of their 

deployment, and the domestic legal, ethical and policy considerations. 

The Committee is not due to report until June 25, but the Royal Australian Air Force already has 

six personnel training in the United States on how to use Reaper drones. 

Although it’s understandable that Australia would want to capitalize on some of the opportunities 

that drone technologies present, such as surveillance, the use of weaponized drones opens up a 

Pandora’s Box of legal and ethical considerations. 

If Australia decides to acquire drones, then it will be absolutely vital to introduce transparent and 

rigorous safeguards to ensure international law is upheld at all times. 

As a start, the Australian government should come clean about its current role in America’s drone 

program and allow for a genuine debate over their use. The government should put its cards on 

the table: Exactly what kind of assistance is Australia providing to the deadly drone program? 

The Australian public has a right to know the facts before the government takes them further 

down this troublesome path.  And Australians deserve to know what kind of checks and balances 

will be in place to ensure that Australian drones are not responsible for the unlawful killing of 

civilians. 

Emily Howie is Director of Advocacy and Research at the Human Rights Law Centre. She is on 

Twitter @EmilyHowie 

 

https://twitter.com/emilyhowie
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DEMOCRATIC FREEDOMS 

Inquiry shouldn’t be used as a smokescreen for attack on environmental 

critics 

22 May 2015 

Human rights lawyers have raised concerns that a parliamentary inquiry into charity tax law could 

be used to lay the groundwork for attempts to stifle important voices in the environmental 

movement. 

The Human Rights Law Centre’s director of advocacy and research, Emily Howie, said given the 

political context, including hostile statements made by several MPs, she was worried the inquiry 

would be used as a smokescreen for government attacks on valuable democratic discourse. 

“Advocacy by not for profit organisations, including environmental organisations, is an important 

contribution to Australia’s strong democratic system and is clearly legitimate under Australian 

charity and tax law,” said Ms Howie. 

In its submission to the House of Representatives Environment Committee’s inquiry into the 

Register of Environmental Organisations, the HRLC has today defended the advocacy work of 

environmental groups seeking to hold governments to account for their impact on the health of 

the environment. 

“This role is recognised and protected under international law, where freedom of association 

requires governments to create an enabling environment for civil society, including access to the 

necessary resources to discharge their functions,” said Ms Howie. 

When it comes to the environment, governments wear multiple hats – they are often funders, 

regulators, policy makers, custodians and legislators. They also control the financial levers that 

are vital to the very survival of many charities and non-government organisations. 

“Tax concessions such as allowing deductible gifts from private donors make a big difference to 

the ability of not-for-profit organisation to remain financially viable. An attack on such laws, would 

be an attack on the organisations themselves and would clearly impact on their important work. 

So it’s hard not to question the Government’s motivation in pushing this discussion,” said Ms 

Howie. 

The submission also raised concerns about Government MPs seeking to distinguish 

organisations which they characterise as ‘doing good work for the environment’ from 

organisations that aren’t afraid of speaking out against government policy. 

“Effective political advocacy and activism may be inconvenient for the government of the day, but 

it’s vital for our democracy. Based on how this inquiry is shaping up, there’s a real concern that 

it’s just another attempt to stifle criticism and undermine organisations that hold governments to 

account,” said Ms Howie. 

The Human Rights Law Centre’s submission is available here. 

 

 

http://hrlc.org.au/wp-content/uploads/2015/05/HRLC_REO_Submission_21May2015.pdf
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PAID PARENTAL LEAVE 

Reducing paid parental leave will further entrench women’s inequality 

12 May 2015 

The Government’s budget proposal to reduce parental leave payments is a retrograde step that 

will further entrench women’s inequality. 

Senior lawyer at the Human Rights Law Centre, Ruth Barson, said the announcement calls into 

question the Government’s commitment to achieving women’s equality in all facets of their lives. 

“The Government is not just walking away from its promise to deliver a new and better paid 

parental leave policy, it’s actually dismantling the existing paid parental policy. It’s a double-insult 

to Australian women and contradicts the objectives of the UN Convention on the Elimination of 

Discrimination against Women,” said Ms Barson. 

The Convention on the Elimination of Discrimination against Women, which Australia ratified in 

1983, requires that women be given equal opportunity to participate in public life and to have 

equality with men – including economic equality. 

“Equality and adequate parental leave are not some sort of luxuries – they are human rights. The 

Government has completely failed to recognise the important roles women play in the family, the 

community and the workplace,” said Ms Barson. 

The Government’s announcement will affect approximately’ 80,000 new mums, and is couched 

as a cost saving measure. It will see almost half of new mothers lose access to the full $11,500 

available under the federal government’s existing scheme from July 2016. 

“The Government has already acknowledged that the current system is inadequate, so to weaken 

it further is a very regressive step. Both government and business have a responsibility to ensure 

women’s substantive equality and the existing employee and government paid parent schemes 

were designed to be complimentary,” said Ms Barson. 

Ms Barson said recognising parenthood as a social function – as a critically important contribution 

to our community – for which women should not be discriminated against, is a central tenant of 

international law. 

“Women in Australia are already far behind their male counter-parts when it comes to economic 

equality. Reducing paid parental leave will only make things worse. Women will be more 

financially dependent on their partners, they will have less economic stability and less 

independence and flexibility,” said Ms Barson. 

 

OPINION 

Confessions of a dastardly double-dipper 

This article was first published in The Age. 

Meet the latest addition to the government's imagined cast of taxpayer-dollar-spending villains: 

the new mother. 

Who knew that underneath all the vomit-stained active wear was a greedy fraudster claiming 

more than four months off work to spend with her newborn child? That the woman stomping up 

http://www.theage.com.au/comment/confessions-of-a-dastardly-doubledipper-20150518-gh3xj4.html
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and down your street in the middle of the night, shushing a wailing bundle, is actually in the midst 

of a terrible rort? 

I was particularly surprised to see this new rogue exposed, as I am one of the dastardly double-

dippers. I'm not talking about sneaking a second scoop of hummus; I'm talking about those 

recently maligned new parents, the majority of whom are women, who have access to both the 

government paid parental leave scheme and an employer-funded entitlement.   

I am able to take more than the government-funded 18 weeks off work, but it certainly doesn't 

feel like a rort to me. I breastfeed six times a day, so if I had to go back to work next week, I'd be 

spending a significant chunk of the day crouched in the corner of a meeting room strapped to a 

breast-pump (a device that – for those who have never seen one – resembles something you'd 

expect to find in an industrial dairy). I'd like to see Scott Morrison and Tony Abbott give that a go 

and still insist it's a perfectly reasonable expectation to have of women.    

There are other practical considerations. I've been on the waiting list for childcare spots for over a 

year and have been advised there is little hope of a place before 2016. I'm all for teaching my son 

resilience and independence, but I reckon child protection would have something to say if I left 

him at home alone with a plastic giraffe and a box of wipes.   

But, insist the men of the Coalition, childcare is about to get a boost. Well, that's great, but while 

the childcare package is a good start, it will not fix a vastly underfunded system overnight. In any 

case, why should women only get one policy? 

Paid parental leave, better childcare, policies that promote equal caring responsibilities between 

men and women, robust responses to workplace discrimination and a well-resourced domestic 

violence strategy are all required to realise women's human rights and promote equality in the 

workplace. We shouldn't be required to trade one off for the other.  

Apparently it's a question of fairness. In fact, according to Morrison, women such as me "wouldn't 

know fairness if it fell on us". You couldn't blame us; the government only wised up recently itself. 

Until February of this year, the Coalition's position was that 18 weeks of leave was inadequate. 

For years, Abbott insisted that paid parental leave was a workplace entitlement, not a welfare 

payment. As is the case with Workcover, women should be able to access parental leave at the 

same rate as their income. Abbott was right to insist on this approach to parental leave. It is the 

approach taken in almost every other OECD country. Is his memory really so short?   

To accuse new mothers of being "unfair" is both nasty and disingenuous. When the paid parental 

leave law was passed with bipartisan support in 2010, it was openly acknowledged that 18 weeks 

was an absolute minimum and the intention was that employers would top up government 

payments. 

The sudden insistence that all women, rich or poor, should only be able to access the same low 

entitlement takes the government on a curious and uncharacteristically egalitarian turn. But if the 

government really cared about fairness, it would progress gender and economic equality by 

raising the standard for all women, not cutting entitlements for about 50 per cent of women who 

can access both government and employee entitlements. 

Paid parental leave was the Coalition's primary election promise to women. Not only has Abbott, 

the self-appointed Minister for Women, abandoned his promise, but now he is diminishing the 

very scheme he acknowledged was inadequate. 
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The proposal should be unacceptable to Australian women and men. So pass the hummus. It's 

time to double dip. 

Rachel Ball is a lawyer on parental leave from the Human Rights Law Centre.  

 

IDAHOT 

On the eve of IDAHOT (International Day Against Homophobia, Biphobia & Transphobia) ILGA 

released the 10th edition of its annual State-Sponsored Homophobia Report, a world survey of 

laws: criminalisation, protection and recognition of same-sex love.  

The HRLC’s Anna Brown contributed an essay on progress on the rights of lesbian, gay and 

bisexual people in the Oceania region. 

State sponsored homophobia in Oceania: progress, emerging challenges 

& future directions 

At the establishment of the Oceania division of the International Lesbian and Gay Association 

(ILGA) in early 2014, civil society participants identified the region as the ‘pearl in the crown’ of 

the lesbian, gay, bisexual, transgender and intersex (LGBTI) movement, due to the potential for 

the region’s unique cultural history and legal landscape to provide fertile ground from which to 

progress the international movement for LGBTI equality.  

Overview 

While this report is focused on discrimination on the basis of sexual orientation, it should be noted 

that the terms “homosexual” and “transgender” do not align neatly with concepts of gender and 

sexuality in the Pacific. There are varied and diverse sexual and gender identities within the 

Pacific that are particular to local cultures with origins in tradition and mythology. An analysis of 

these identities and related social norms is outside the scope of this article. However, it should be 

understood that criminalisation of homosexuality in the Oceania region is largely a legacy of 

colonialism rather than a legal tradition drawn from indigenous cultural practices.  

While these criminal laws are largely unenforced in practice, the threat of enforcement and the 

broader impact of these laws continue to be of concern. There is generally a paucity of detailed 

and reliable data and research on the lived experiences of LGBTI people in the Pacific. However, 

it can be said that the existence of criminal laws in and of themselves increases vulnerability to 

social stigma, discrimination and violence.  

More recently, there have been anecdotal reports of homophobic and transphobic views 

promoted in the Pacific by external conservative religious leaders often active in Uganda and 

other parts of Africa. According to human rights defenders working in some Pacific Island nations, 

these outside influences have fuelled anti-LGBT elements of popular Christian religions within the 

Pacific. These developments are cause for significant concern.  

Decriminalisation 

While it is difficult to say that tackling homophobia has followed a linear progression in the region, 

there has been steady improvement when it comes to decriminalising of same-sex sexual acts. 

The decriminalisation of sodomy in Palau was unquestionably the most significant development 

in the region in the past year.  

 

 

http://old.ilga.org/Statehomophobia/ILGA_State_Sponsored_Homophobia_2015.pdf
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The Pacific  

In 2014, Palau joined Fiji (2010), Vanuatu and the New Zealand associates Nieu and Tokelau (all 

in 2007), the Marshall Islands (2005), Australia (1997) and New Zealand (1986) in legalising 

same-sex sexual conduct. In addition to the positive development in Palau, two other countries, 

the Cook Islands (an associate of New Zealand) and Nauru, have indicated to the UN that they 

are willing to repeal their laws criminalising ‘homosexuality’. The Australian and New Zealand 

Governments have been providing assistance with the drafting of new criminal laws although 

there has been little, if any, public signs of progress.  

The push towards decriminalisation in the Cook Islands was given a further boost in November 

2014, when Marie Pa Ariki, a queen in the traditional royalty of the islands (Takitumu paramount 

chief), criticised the laws, saying that “[Gay] people are knowledgeable and contribute to society 

and to home life. They are human like everyone else… we are all whanau [family].” However, 

although Pa Ariki has influence in the Cook Islands, she does not have the power to change laws. 

Notably, although Samoa indicated to the UN in 2011 that it did not intend to decriminalise same-

sex sexual behaviour (comment: we should use terms of what was committed to) recent actions 

have shown that the government is willing to engage with the LGBTI community and some 

positive steps have been taken. In 2013, the Samoan Government updated its criminal law in the 

Crimes Act 2013, including sexual offences, defining “sexual connections” under s. 49(3) to 

include oral and anal sex, and by inference allowing sexual contact between males if it is 

“consented to, and voluntarily.” However s. 67 of the new act continues to criminalise sodomy.  

Importantly, the 2013 changes included the decriminalisation of female impersonation, affirming 

the Samoan fa’afafine community. Fa’afafine is a third gender subculture (commonly found in 

Polynesian cultures), traditionally disposing Samoan culture to be tolerant of transgender people 

and, by extension, same-sex attracted people within that context. In a further sign of the 

government’s quiet engagement on LGBTI issues, the leading LGBTI organisation in Samoa has 

been appointed a member of the country’s newly formed advisory board to the National Human 

Rights Institute.  

However, despite these positive steps, much work remains to be done to achieve 

decriminalisation across the region, with the Cook Islands, Kiribati, Nauru, Papua New Guinea, 

Samoa, Solomon Islands, Tonga and Tuvalu all maintaining laws on the books that criminalise 

same sex sexual acts. The Solomon Islands, Papua New Guinea and Tonga all indicated to the 

UN that they would not move towards decriminalisation. The Solomon Islands faces an uphill 

battle after a Law Reform Commission report recommending decriminalisation in 2008 was 

fiercely opposed.  

Kiribati continues to criminalise same-sex sexual relations in its Penal Code despite receiving 

recommendations in its last review by the UN Human Rights Council. While Kiribati stated that it 

was ‘prepared to consider’ the recommendations, there does not appear to have taken any active 

steps since. 

In Papua New Guinea, former Opposition Leader Dame Carol Kidu has called for the laws to be 

repealed, arguing that they are contributing to the country’s HIV/AIDS epidemic, with 2% of the 

adult population being HIV positive. However, Prime Minister Peter O’Neill stated at the time that, 

“[t]here’s very strong feelings about [homosexuality] within the country and I think Papua New 

Guinea is yet to accept such sexual openness.” Another issue of concern in that country is the 

fact that same-sex attracted male asylum seekers arriving in Australia have been sent to be 

detained, processed and re-settled in Papua New Guinea.  
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Off-shore re-settlement of LGBTI asylum seekers arriving in Australia by boat  

Any asylum seeker now arriving in Australia or Australian territory by boat is subject to mandatory 

removal to detention centres on Nauru or Manus Island in Papua New Guinea, despite the 

criminalisation of male-to-male sexual conduct in these countries. There have been reports of 

sexual assaults and rapes of gay male detainees on Manus Island, where victims have reported 

that they fear going to the police because they have been told they will be jailed for being 

homosexual. According to recent estimates, roughly 36-50 of the 1,056 single male detainees on 

Manus Island identify as gay or bisexual. There is less known about the numbers of LGBTI 

asylum seekers sent to Nauru.  

It is understood that a number of gay asylum seekers sent to Papua New Guinea are considering 

changing their refugee claims, from claims based on their sexual orientation to false claims based 

on some other Convention reason such as religion or political opinion. There are also reportedly a 

number of asylum seekers who have chosen to return home despite the risks they face in their 

country of origin. Ultimately, there is concern that asylum claims based on sexual orientation may 

not even be recognised by some decision-makers in Papua New Guinea. Similar concerns arise 

for any potential LGBTI asylum seekers in Nauru, although the Government’s commitment to 

decriminalise same sex sexual activity may signal a more progressive attitude to decision 

making.  

Australia  

Discriminatory treatment of homosexual acts under the criminal law remains a problem across a 

small number of states in Australia. Queensland law provides for a differential age of consent in 

relation to anal intercourse, which indirectly discriminates against men who have sex with men. In 

2014, New South Wales legislated to remove the so-called ‘gay panic’ defence but this partial 

defence to murder remains available in Queensland and South Australia, although the newly 

elected Queensland Government has announced plans for its absolution. The partial defence 

allows a suspect to be found guilty of manslaughter rather than murder if they can prove they 

were provoked into killing as a result of a sexual advance from a member of the same sex. 

Relationships recognition 

In April 2013 New Zealand became the first country in the region to legislate for marriage 

equality, amending the Marriage Act 1955 to define marriage as “the union of two people, 

regardless of their sex, sexual orientation, or gender identity”. The changes also meant that same 

sex couples can jointly adopt. 

Marriage equality campaigns have been less successful elsewhere in Oceania. In Australia, a 

marriage equality bill introduced by Liberal Democratic Senator David Leyonhjelm in November 

2014 is yet to progress to a vote in the federal parliament and its ultimate fate will likely rest on 

whether the current governing party permits its members a free vote on the bill. The introduction 

of this Bill at a federal level followed the passage of the Marriage Equality (Same Sex) Act 2013 

in one of Australia’s territories, the Australian Capital Territory (ACT), and a successful challenge 

to the constitutional validity of that legislation. The ACT law was ruled to be invalid by Australia’s 

highest court less than one week after a number of same-sex marriages were performed under 

the new legislation. Prior to the passage of the ACT law a number of state-based same-sex 

marriage bills had been tabled in state parliaments around the country but none have achieved 

passage, including Tasmania, Victoria, Western Australia, South Australia and New South Wales. 

Following the High Court ruling attention has now returned to the federal sphere. In the 
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meantime, a number of civil union and relationship registration schemes remain in place at the 

state and territory level. 

In a number of states and territories in Australia same-sex couples are not permitted to adopt 

children, although Victoria is set to join New South Wales, Western Australia, Tasmania and the 

Australian Capital Territory with a new Labor Government committing to legislate for adoption 

equality. Laws relating to surrogacy vary greatly across Australian jurisdictions but in some states 

where surrogacy is permitted access is restricted to heterosexual couples.  

In Fiji, the Prime Minister, Voreqe Bainimarama, has stated his opposition to same-sex marriage, 

citing “religious beliefs” in Fiji, noting that opposition to same-sex marriage was a “prominent 

feature” of submissions to Fiji’s Constitution commission. 

Anti-discrimination 

While there is a general dearth of discrimination protections in the majority of the Pacific, there 

have been a small number of positive developments. Increasingly, the efforts of civil society have 

focussed on advocating for anti-discrimination laws as a means of providing practical protections 

from unfair treatment experienced in the daily lives of LGBTI people and promoting greater 

respect for sexual and gender diversity.  

In Samoa, the Labour & Employment Relations Act 2013 was passed and introduced sexual 

orientation and real or perceived HIV status as forbidden grounds for discrimination in 

employment. In 1997, Fiji had become the second country in the world to include anti-

discrimination protections around sexual orientation in its Constitution, and following the 

suspension of that Constitution following a coup, a new September 2013 Constitution included 

protection from discrimination on the basis of “sex, gender, sexual orientation, gender identity and 

expression.” Pacific Island nations that are territories of the United States of America, such as 

Guam, have some protections against discrimination and hate crime.  

In Australia the Sex Discrimination (Sexual Orientation, Gender Identity & Intersex Status) 

Amendment Act 2013 (Cth) introduced federal protections against discrimination for the first time 

for LGBTI people, which also responded to a recommendation made during Australia’s first 

Universal Periodic Review in 2011. Up until this time LGBTI people were protected from 

discrimination by state and territory anti-discrimination laws of general application but with gaps 

and weaknesses in protection in a number of areas including, most significantly, lack of protection 

from unfair treatment by a federal department or agency.  

Both federal and state anti-discrimination laws in Australia contain broad permanent exemptions 

for religious organisations, schools and, in some cases, individuals. One significant improvement 

in the new federal anti-discrimination law is that it limits the availability of these exemptions in 

government-funded aged care. This will serve as an important stepping stone towards the 

removal of the religious exemptions in the future. 

Last word 

In Oceania we have witnessed uneven progress in eliminating state sponsored homophobia. 

While New Zealand and Australia are well advanced towards achieving equality for lesbian, gay 

and bisexual people and their families, there is significant ground to be made up in the Pacific 

and emerging human rights challenges for the region, namely the violations perpetrated by the 

Australian Government in the operation of its asylum seekers policies and the impact of anti-gay 

religious groups exported to Oceania from other parts of the world.  
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While there has been some positive results achieved through the Universal Periodic Review and 

other UN processes, there remains a disappointing ‘implementation gap’. The establishment of 

ILGA Oceania and increasing efforts to build the capacity of civil society within the Oceania 

region will hopefully translate to greater accountability and facilitate greater progress in the years 

ahead.   

 

HUMAN RIGHTS DINNER 

Melbourne sold out, don’t miss out in Sydney: Book Now 

Tickets for the 10th Annual Human Rights Dinner in Melbourne have sold out, but if you’re quick 

you can still book a spot at the Sydney dinner to be held on 12 June. Book here: 

www.hrlc.org.au/humanrightsdinners2015 

The Australian Human Rights Commission President, Gillian Triggs, will deliver the keynote 

address. 

Fundraising Auction 

Each year at our Annual Dinners we hold a fundraising auction containing an eclectic mix of 

experiences, products and services. Although each auction will conclude at the relevant dinner, 

you don’t have to be attending to participate. Check out what’s on offer here: 

https://galabid.com/auction/hrd and get bidding! 

 

HRLC EVENTS 

Striking the balance: freedom of religion and equality under the Equal 

Opportunity Act 

The Victorian Equal Opportunity and Human Rights Commission and the Human Rights Law 

Centre invite you to a panel discussion and Q&A to discuss the impact of a recent Victorian 

Supreme Court case about a Christian youth camp’s refusal to take a booking from a community 

health orgnaisation running suicide prevention workshops for same sex attracted young people. 

The case, Christian Youth Camps (CYC) v Cobaw Community Health Services [2014] VSCA 75, 

was described by the President of the Court of Appeal as being of a scale and complexity without 

precedent in Victorian anti-discrimination law. The case concerned CYCs’ refusal to take a 

holiday camp booking from Cobaw Community Health to run a suicide prevention workshop for 

same sex attracted young people because of the camp manager’s objection to homosexuality. 

The Court of Appeal confirmed VCAT’s finding that CYC breached the Equal Opportunity Act 

1995 by discriminating on the basis of sexual orientation. In December 2014, the High Court 

refused CYC’s application for special leave to appeal against the Court of Appeal’s decision. 

Speakers will address the following questions: 

 How does the law balance the right to equality and freedom of religion? 

 How do religious owned businesses operate in a secular market place? 

 What lessons does this case hold for future reform to Victoria’s equal opportunity laws? 

http://www.hrlc.org.au/humanrightsdinners2015
https://galabid.com/auction/hrd
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Speakers: 

 The Hon. Justice Debbie Mortimer was appointed to the Federal Court in July 2013. 

Previously Senior Counsel at the Victorian Bar, Justice Mortimer was involved in many 

ground-breaking anti-discrimination cases, including appearing for Cobaw Community 

Health Services in the CYC v Cobaw proceedings. 

 Kate Eastman SC is a specialist in human rights, discrimination and public law, and 

appeared for the Commission in the CYC v Cobaw proceedings. 

 Anna Brown is Director of Advocacy and Strategic Litigation at the Human Rights Law 

Centre, Co-Convenor of the Victorian Gay and Lesbian Rights Lobby and works on 

discrimination law reform. 

 Angus McLeay has consulted and written on human rights, theology and sexuality for 

Christian media, religious bodies and law reform efforts. 

Date: Thursday 4 June 2015 

Time: 6pm–7.30pm (includes light refreshments and networking) 

Venue: Victorian Equal Opportunity and Human Rights Commission, Level 3, 204 Lygon Street, 

Carlton, VIC, 3053 

RSVP: By Friday 29 May to communications@veohrc.vic.gov.au. 

Podcast: Breaking the cycle of Aboriginal over-imprisonment 

An audio recording is now available of our recent lunchtime conversation, facilitated by RN 

Drive’s Patricia Karvelas, with the HRLC’s Director of International Advocacy, Ben Schokman, 

and the Victorian Aboriginal Legal Service’s Principal Legal Officer, Meena Singh, about the 

need to pursue smarter policies that treat the causes of crime, not just the symptoms. 

The conversation looked at examples of what is currently working, discussed the role of 

Aboriginal communities in driving change, and looked at a new national campaign recently 

launched to Change the Record on Aboriginal over-imprisonment. 

 

AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Detainee's human rights not breached by a failure to provide employment 

in prison 

Islam v Director-General of the Justice and Community Safety Directorate [2015] ACTSC 20 (20 

February 2015)  

Summary  

The ACT Supreme Court has held that the Director-General did not breach the Corrections 

Management Act 2007 (ACT) (CM Act) and the Human Rights Act 2004 (ACT) (HR Act) for failing 

to provide a detainee with employment. It is a question of fact and degree in each case whether 

detainees' human rights require corrections authorities to provide them with employment 

opportunities.  

Facts  

Mr Islam, the plaintiff, is a detainee at the Alexander Maconochie Centre (AMC), which is a prison 

in the Australian Capital Territory (ACT). He had been detained at the AMC since July 2009 when 

mailto:communications@veohrc.vic.gov.au
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he was arrested for assault and remanded in custody. He was subsequently found guilty of 

intentionally inflicting grievous bodily harm and sentenced to nine years' imprisonment with a 

non-parole period of four years and six months.  

The plaintiff had held various jobs during his period of detainment, including as a unit sweeper in 

the remand cells and as an education assistant when he was housed in cottage accommodation 

for detainees with minimum security classifications. In December 2013, however, he seriously 

assaulted another detainee, resulting in termination of his employment and him being transferred 

to the Management Unit for detainees who require more intensive management.  

During 2014, the plaintiff made numerous requests for paid employment in the Management Unit, 

but was informed that there were no available employment opportunities at the time. The plaintiff 

was informed that he would have better prospects of obtaining employment if he moved from the 

Management Unit but he was unwilling to share a unit with other detainees.  

In November 2014, the plaintiff filed proceedings complaining about the failure of the Director-

General of the Department of Justice and Community Safety (the defendant) to provide him with 

employment. He contended that the defendant's approach involved unjustified discrimination 

given that arrangements had been made to enable other detainees in the Management Unit to 

work. The plaintiff applied for an order requiring the defendant to provide him with employment, 

on the basis of breaches of the CM Act, the Corrections Management (Prisoner Employment) 

Policy 2009 (NI2009-149) (Employment Policy) and the HR Act.  

Decision  

Master Mossop of the ACT Supreme Court dismissed the plaintiff's application because he was 

not satisfied that the defendant was in breach of any of the grounds alleged.  

Corrections Management Act 

The Court rejected the plaintiff's argument that the defendant was in breach of the following 

sections of the CM Act: 

 section 7(d) which provides that an object of the CM Act is to promote the rehabilitation 

of offenders and their reintegration into society; 

 section 9(a) which provides that functions under the CM Act must be exercised to 

respect and protect detainees’ human rights; and  

 section 9(f) which provides that functions under the CM Act must be exercised to 

promote, as far as practicable, detainees’ rehabilitation and reintegration into society.   

The Court held that section 7(d) is a statement of the objects of the CM Act and does not, of 

itself, create a rule which gives the plaintiff a cause of action if breached.   

Section 9 does provide a basis for an injunction if a function under the CM Act is being exercised 

inconsistently with the section. However, the Court refused to grant an injunction in this case 

because the plaintiff could not identify a particular duty which the defendant was failing to perform 

in the manner required by section 9. 

In relation to section 9(a), the Court held that the direction to "respect" and "protect" the 

detainee's human rights is intended to ensure that the detainee's rights are not violated by 

corrections authorities and are protected from violation by other detainees. The Court interpreted 

the term "human rights" in section 9(a) as a reference to the human rights protected by the HR 

Act and held that the section does not qualify statutory powers under the CM Act, but rather "is a 

command to respect or protect a detainee's human rights to the extent that they are not subject to 

statutory qualification under the CM Act" (at [75]). Ultimately, the Court did not need to express a 
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final view as to precisely how section 9(a) operates in practice because the plaintiff was unable to 

show a breach of the underlying human right in section 19(1) of the HR Act (see below). 

In relation to section 9(f), the Court held that the concepts of "rehabilitation" and "reintegration" 

cannot be precisely defined and indicated that it may be difficult to determine whether there is 

compliance. The Court emphasised that the extent to which "rehabilitation" and "reintegration" 

must be pursued is qualified by the word "practicable", which necessitates consideration of the 

resources available and the competing demands upon them. In the plaintiff's case, the Court was 

not satisfied that the failure of the defendant to offer the plaintiff employment meant that the 

plaintiff's rehabilitation and reintegration into society were not being promoted, because the Court 

was satisfied that the defendant was encouraging the plaintiff to take part in other programs to aid 

his rehabilitation.   

Employment Policy  

The Court held that a mandatory order was not available for the defendant's alleged non-

compliance with the Employment Policy made under the CM Act, because there is no indication 

in the CM Act that policies made under it create binding statutory obligations.  

Human Rights Act  

The Court also rejected the plaintiff's argument that the defendant was in breach of section 19(1) 

of the HR Act, which provides that "anyone deprived of liberty must be treated with humanity and 

with respect for the inherent dignity of the human person".  

The Court endorsed the approach of Mansfield J in Eastman v Chief Executive of the Department 

of Justice and Community Safety [2011] ACTSC 33, which focused on the text of section 19 and 

emphasised that whether the defendant has complied "is a question of fact and degree to be 

assessed in all the circumstances" (at [71]). The Court elaborated on this, clarifying that section 

19 does not provide detainees with a freestanding right to employment, but rather "a more 

general entitlement to humane treatment" (at [87]).  

In assessing whether the plaintiff's entitlement to humane treatment had been infringed, the Court 

took into account a range of factual matters including: the plaintiff's behaviour and history of 

violence (before and during his incarceration), the plaintiff's capacity to contribute to educational 

activities at the AMC, the plaintiff's current accommodation in the Management Unit where 

employment opportunities are limited, and the plaintiff's refusal to undergo assessment for a 

program for violent offenders. The Court also acknowledged the context of employment in the 

AMC, including the demands on the staff and resources. Given the emphasis on the factual 

context it could not be said that the plaintiff was the subject of unfair discrimination merely 

because other employees within the Management Unit had been given opportunities for 

employment.  

Commentary  

Rehabilitation is an important component of imprisonment. This case is useful for its interpretation 

of the obligations on corrections authorities to provide detainees with employment as part of that 

rehabilitative purpose. The Court emphasised the importance of closely examining the 

circumstances of each case in determining whether a corrections authority is infringing a 

detainee’s human rights if it does not provide them with opportunities for employment.  

Although, in this case, the Court held that there was no breach of the plaintiff’s human rights, the 

decision suggests that there are circumstances in which it may be a breach of a detainee’s 

human rights if they are not provided with employment opportunities. For example, this may be 
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the case where a detainee is expected to remain in a unit for a long period of time and where 

there are limited other opportunities (such as educational and other programs) to aid their 

rehabilitation, although all other factors would need to be considered. It will always be a question 

of fact and degree because there is no freestanding right to employment. 

The full decision can be found here: http://www.austlii.edu.au/au/cases/act/ACTSC/2015/20.html 

Amy Biggins is a law graduate at Allens. 

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

A gilded cage is still a cage: persons with a disability and the right to 

personal liberty 

P v Cheshire West and Chester Council and anor; P and Q v Surrey County Council [2014] 

UKSC 19, 19 March 2015 

Summary  

The United Kingdom Supreme Court has provided criteria for judging whether the living 

arrangements made for a person with a disability amount to a deprivation of liberty. If so, the 

deprivation must be authorised by a court or by the deprivation of liberty safeguards (DOLS) 

procedure in the Mental Capacity Act 2005 (UK) (MCA) and subject to regular independent 

checks. 

In two cases heard together, the Court held that the appellants had each been deprived of their 

liberty.  

Facts 

The two cases heard together were appeals from separate Court of Appeal decisions which 

found, respectively, that a man with a learning disability, known as P, and two sisters with 

learning disabilities, known as MIG and MEG (otherwise known as P and Q), had not been 

deprived of their liberty.  

P is an adult born with cerebral palsy and Down syndrome who requires 24 hour care. He lives in 

supported living accommodation arranged by the local social services authority under an order 

obtained from the Court of Protection that it was in his best interests. P receives substantial one-

to-one care and supervision. Intervention is sometimes required when he exhibits challenging 

behaviour. The Court of Appeal ruled in 2011 that this was not a deprivation of liberty. It was 

considered that P’s life was as normal as possible when comparing his life with the life which 

another person with his disabilities might be leading.  

MIG and MEG are sisters who both have learning disabilities. MIG was placed in a foster home 

which she never attempted to leave by herself, but would be restrained from doing so if she tried. 

MEG lives in a residential home for adolescents with learning disabilities and sometimes requires 

physical restraint and tranquilising medication. The Court of Appeal ruled in 2011 that neither 

sister was deprived of their liberty, because of the ‘relative normality’ of the sisters’ lives and their 

lack of objection to their accommodation.  

The question for the Court was whether P, MIG and MEG’s living arrangements amounted to a 

deprivation of liberty under the UK’s Mental Capacity Act. If this was found to be the case, each 

of them was entitled to the DOLS, which impose a periodic independent check to ensure the 

http://www.austlii.edu.au/au/cases/act/ACTSC/2015/20.html
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deprivation continues to be in the person’s best interests and is not in violation of their right to 

liberty under Article 5 of the European Convention on Human Rights.  

Decision 

In reaching its decision that P, MIG and MEG have each been deprived of their liberty, the Court 

proposed the “acid test” to be applied to determine whether a person lacking the mental capacity 

to consent to their living arrangements is being deprived of their liberty. In her development of the 

acid test, Lady Hale drew on European Court of Human Rights cases that have interpreted the 

right to liberty and security. 

The acid test asks whether the person is under continuous supervision and control and is not free 

to leave. The determination of whether a person is free to leave does not focus on the person’s 

ability to express a desire to leave, but rather on what those with control over their living 

arrangements would do if that person sought to leave.  

The Court made clear that there are several factors that are not relevant to the application of the 

test, which include:  

 the person’s compliance or lack of objection; 

 the relative normality of the placement (whatever the comparison made); and  

 the reason or purpose behind a particular placement.  

In applying the acid test the Court unanimously held that persons with a disability should not face 

a different or higher standard for being deprived of their liberty than others. It was stressed that it 

was not a criticism if safeguards are required, but rather a recognition that human rights “are for 

everyone, including the most disabled members of our community, and that those rights include 

the same right to liberty as has everyone else”.  

In the majority Lady Hale said: 

If it would be a deprivation of my liberty to be obliged to live in a particular 

place, subject to constant monitoring and control, only allowed out with close 

supervision, and unable to move away without permission even if such an 

opportunity became available, then it must also be a deprivation of the liberty 

of a disabled person. The fact that my living arrangements are comfortable, 

and indeed make my life as enjoyable as it could possibly be, should make no 

difference. A gilded cage is still a cage. 

In relation to MIG and MEG, Lady Hale said:  

If the acid test is whether a person is under the complete supervision and 

control of those caring for her and is not free to leave the place where she 

lives, then the truth is that both MIG and MEG are being deprived of their 

liberty. Furthermore, the deprivation is the responsibility of the state.  

Lady Hale noted that this was different from similar constraints imposed by parents in the 

exercise of their ordinary parental responsibilities and outside the legal framework governing 

state intervention.   

In dissent with regard to MIG and MEG, Lord Carnwath and Lord Hodge (with whom Lord Clarke 

agreed) sought guidance from the European Court of Human Rights (ECtHR). Their Lordships 

said the ECtHR had not yet ruled on a case where people have been placed in a small group or 

domestic setting such as MIG and MEG and as such it was not clear that the ECtHR would adopt 

a universal test rather than proceeding on a case specific basis. The dissenting judgment 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 27 

 

 

 

 

 

 

 

 

 

 

 

expressed concern that nobody using ordinary language would describe persons living happily in 

a domestic setting as being deprived of their liberty. 

Commentary  

This case provides much needed clarity in the UK on the issue of deprivation of liberty and 

overrules previous UK case law that had defined deprivation of liberty more restrictively. It is 

hoped that this test will be easier to apply than previous more complex tests and will provide 

greater protection to vulnerable people.  

This case sets a precedent that anyone who meets the acid test will be considered to be deprived 

of their liberty and subject to a protective care regime in the UK.  

Australia has ratified the Convention on the Rights of Persons with Disabilities, which enshrines 

liberty of persons with disabilities on an equal basis with others. In Australia there are some 

differing protections in place to protect the rights of persons with disabilities who are subject to 

restrictive interventions. However, each state and territory has a statutory regime that enables 

those with severe mental health problems to be detained and treated without their consent.  

The full decision is available at: http://www.bailii.org/uk/cases/UKSC/2014/19.html 

Lisa Bain is a Law Graduate at King & Wood Mallesons. 

Lawyer’s conviction for defaming judges was a violation of freedom of 

expression 

Morice v France, Application no. 29369/10, European Court of Human Rights, 23 April 2015 

Summary  

European Court of Human Rights has found that a lawyer convicted for instigating the public 

defamation of two judges was denied a fair hearing and that his conviction violated his right to 

freedom of expression.   

Facts  

The case concerned the conviction of a lawyer for complicity in the defamation of two judges 

responsible for investigating the death of French judge Bernard Borrel. The applicant, Mr Oliver 

Morice, was acting for Ms Elizabeth Borrel, the widow of Bernard Borrel. In 1997, Ms Borrel 

challenged a finding of the Djibouti gendarmerie that Bernard Borrel had committed suicide, and 

filed a compliant as a civil party for premeditated murder. The judicial investigation was assigned 

to Judge M and Judge LL, although was subsequently transferred to Judge P.  

On 6 September 2000, the applicant wrote a letter to the French Ministry of Justice complaining 

about shortcomings in the judicial investigation. In particular, he referred to Judge M and Judge 

LL’s failure to transmit certain evidence to Judge P. The next day, Le Monde newspaper 

published an article entitled “Borrel Case: Judge M’s impartiality called into question”, which 

included extracts of the letter sent by the applicant to Ministry of Justice. The article also stated 

that Ms Borrel’s lawyers had accused Judge M of conduct that was “completely at odds with the 

principles of impartiality and fairness”. Following complaints by the investigating judges, the 

applicant was convicted of instigating public defamation of Judge M and Judge LL.  

Relying on article 6 of the Convention of Human Rights and Fundamental Freedoms, the 

applicant argued his case had not been examined fairly by an impartial tribunal in the Court of 

Cassation, as one of the judges determining the matter, Judge JM, had previously expressed 

support for Judge M (in separate disciplinary proceedings made against her).  Additionally, he 

http://www.bailii.org/uk/cases/UKSC/2014/19.html
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx#{"appno":["29369/10"]}
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argued that his criminal conviction constituted a violation of his freedom of expression under 

article 10 of the Convention. 

Decision 

The Court held:  

 unanimously, that the applicant’s case was not heard by an impartial tribunal in the 

Court of Cassation, and therefore constituted a violation article 6 of the Convention; and  

 by a majority,  that the applicant’s conviction for defamation constituted a violation of his 

right to freedom of expression under article 10 of the Convention. 

Article 6 – Right to a fair hearing  

At the outset, the Court acknowledged the applicant did not argue that Judge JM displayed any 

personal bias against him. Rather, he contended that irrespective of any personal conduct, the 

very presence of Judge JM on the bench created a situation which justified his fears of lack of 

impartiality.  For this reason, the Court considered it necessary to apply an objective test to the 

question of impartiality. 

In the Court’s view, the previous remarks of Judge JM in support of fellow judge, Judge M, - the 

precise person responsible for commencing criminal proceedings against the appellant - were 

capable of raising objective doubts as to the impartiality of the “tribunal” hearing his case. The 

Court was not persuaded by the Government’s argument that the impartiality of an enlarged 

bench comprising ten judges was unlikely to have been affected by a single judge. Nor was it 

moved by the fact that Judge JM’s remarks had been made some years earlier.  

Article 10 – Right to freedom of expression 

As to article 10 of the Convention, the Court commenced by acknowledging it was not in dispute 

between the parties that the appellant’s conviction constituted an interference with his right to 

freedom of expression. The relevant question was therefore whether the interference was 

“necessary in a democratic society”, which essentially required the court to assess whether the 

interference was proportionate to the legitimate aim being pursued.  

The Court took the view that the applicant’s impugned remarks published in Le Monde, which 

concerned the functioning (or rather, the shortcomings) of the judiciary and the handling of the 

Borrel case, fell within the context of a debate on matters of public interest. That being so, the 

Court emphasised the case called for a higher level of protection of freedom of expression, and 

thus the authorities had a narrower margin of appreciation in restricting such freedom.  

Turning to the remarks themselves, the Court made it clear that a distinction is to be drawn 

between statements of fact (which can be proved) and value judgements (which are not 

susceptible to proof, but rather must have a “sufficient factual basis”). In the present case, the 

Court considered that the general tone of the remarks and context of in which they were made 

indicated that the applicant’s impugned remarks were “value judgements” as opposed to pure 

statements of fact.  

Importantly, the Court held the applicant’s remarks had “sufficient factual basis”, principally 

because Judge M and Judge LL had failed to forward in the investigation file sent to Judge P an 

important piece of evidence. Accordingly, the applicant’s remarks could not be regarded as 

misleading, or as a gratuitous attack on the moral and professional integrity of two investigating 

judges.  
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Thus, in light of all the circumstances of the case, the Court concluded the judgement against the 

appellant for complicity in defamation amounted to a disproportionate interference with his right to 

freedom of expression.  

Comment 

The decision confirms that in situations concerning matters of public interest, there is limited 

scope for restrictions on freedom of expression as enshrined in the European Convention. 

Lawyers are able to draw the public’s attention to potential shortcomings in the judicial system, 

provided any value judgements they make have a “sufficient factual basis”. Indeed, the Court 

noted the judiciary may even benefit from “constructive criticism”.  There is no equivalent broad 

constitutional or statutory protection of freedom of expression in Australia.  Without a federal 

charter of human rights, advocates for free speech must instead rely on the narrower implied 

freedom of political communication in the Australian Constitution. 

The case can be found at http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-154265 

Madeleine McIntosh is a Law Graduate at King & Wood Mallesons. 

Canadian court rules on scrapped ‘spousal incompetency’ principle  

R v Nguyen, 2015 ONCA 278 (24 April 2015) 

Summary 

In R v Nguyen, the Court of Appeal for Ontario held that a rule which rendered spouses 

incompetent to testify against each other ("the spousal incompetency rule"), was discriminatory 

against unmarried couples (referred to as "common-law spouses" throughout the judgment). 

However, the Court declined to extend the rule on the basis that it was inconsistent with individual 

autonomy, dignity and self-worth. 

The case involved an appeal by three men who had been convicted of serious criminal offences. 

At trial, the common-law spouses of two of the men gave evidence for the Crown. All three men 

appealed on the basis that the trial judge erred by failing to extend the spousal incompetency rule 

to common-law spouses. The appellants submitted that the narrow operation of the rule 

amounted to discrimination on the basis of marital status, in breach of section 15(1) of the 

Canadian Charter of Rights and Freedoms. 

The spousal incompetency rule has long been controversial, and a bill to repeal it entirely was 

before the Canadian legislature at the time of this appeal. The day before the judgment was 

handed down, the Canada Evidence Act was amended to provide, in section 4(2), that "no 

person is incompetent or uncompellable to testify for the prosecution by reason only that they are 

married to the accused." 

Facts 

On 5 October 2002, Quang Thi Nguyen ("Quang"), a drug dealer, was shot and killed in a 

karaoke bar by a white male, who has never been identified. At the time of his death, Quang 

owed money to one of the appellants, Bao Quoc Nguyen ("Bao"). Bao and Quang had met at the 

karaoke bar to discuss  repayment of the debt. One of Bao's associates, Kien Binh Tu ("Binh") 

was also present at the bar, and had been drinking and chatting with the unidentified shooter 

earlier that evening. Bao's brother, Bao Tri Nguyen ("Tri") later helped Binh to flee to Vietnam, 

where he remained for almost four years. After he returned to Canada, all three men were 

arrested. The Crown alleged that Bao and Binh orchestrated the execution-style murder. 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-154265
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At trial, Bao's common-law spouse, Quynh Ngo ("Quynh"), gave evidence for the Crown 

concerning some basic matters, but was declared an adverse witness after answering "I can't 

remember" more than 100 times. Binh's common-law spouse, Caroline Tran Minh, also gave 

evidence for the Crown, in which she denied that she had helped Binh to hide from the police. 

The trial judge also admitted out-of-court statements made by Quynh to another woman at the 

karaoke bar shortly after Quang was shot. Effectively, Quynh had said that Bao was upset with 

Quang; that Bao had spoken to Quang earlier in the day; and that Bao had arranged to meet 

Quang at the karaoke bar. 

Bao and Binh were convicted of first degree murder. Tri was convicted as an accessory after the 

fact. All three men appealed. They submitted that the spousal incompetency rule should have 

applied, so that the testimony and the out-of-court statements of their common-law spouses 

would have been inadmissible. 

Decision 

Justice Gillese (with whom Justice van Rensburg agreed) found that limiting the spousal 

incompetency rule to married couples does discriminate against unmarried couples. Such 

discrimination is contrary to section 15(1) of the Charter. However, Her Honour nevertheless 

declined to extend the spousal incompetency rule to common-law spouses, on the basis that the 

limited application of the rule was "demonstrably justified" in accordance with section 1 of the 

Charter. 

Justice Gillese acknowledged that the rule was based on social, cultural and moral concerns, 

including a desire to protect "marital harmony" and avoid "the natural repugnance resulting from 

one spouse testifying against the other". However, Her Honour also noted that the rule was 

inconsistent with the general presumption that a person is competent to testify. The rule also 

departed from the notion that all relevant evidence should be placed before the court. Perhaps 

most importantly, Her Honour found that the rule restricted a spouse's dignity and autonomy by 

rendering them incompetent to testify, even if they wished to do so. Ultimately, Her Honour 

concluded that any extension of the rule was a matter for the legislature. 

The third member of the court, Justice Weiler, substantially agreed with the majority. However, 

Her Honour went further and found that, even if the spousal incompetency rule were to be 

extended to common-law spouses, the other evidence in the trial was so overwhelming that a 

finding of guilt was inevitable. 

Commentary 

R v Nguyen deals with a difficult issue in an unusual political context which is unlikely to be 

repeated. This decision is an important example of the balancing act courts must perform when 

determining whether the principle of non-discrimination justifies the extension of anachronistic, 

gendered rules to non-marriage relationships. 

The spousal incompetency rule is thought to originate either from the biblical notion that spouses 

are "one flesh", or the historical duty of obedience owed by a wife to her husband. There is no 

longer any equivalent provision in Australian law, following the High Court's decision in Australian 

Crime Commission v Stoddart (2011) 244 CLR 554. When R v Nguyen was heard, however, the 

spousal incompetency rule was still enshrined in Canadian legislation, and the validity or 

interpretation of that statute was not an issue before the Court. As a result, the Court had little 

scope to critique the rule. 
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Although this particular issue now appears to have been rectified in Canadian law, R v Nguyen 

provides essential guidance for practitioners working on discrimination matters where the 

particular privilege sought is of dubious value to society, or is itself contrary to other human rights. 

Justice Gillese finds a delicate balance between, on the one hand, the need to avoid 

discriminating against unmarried couples, and on the other, the need to confine the application of 

a rule which deprives individuals of the "individual autonomy and human dignity associated with 

testimonial competence". Although it may seem artificial or discriminatory to distinguish between 

marriage and other intimate relationships in this way, the Court was justified in restricting the 

operation of the spousal incompetency rule as much as possible because of its detrimental 

impact on other significant rights and freedoms. 

The full text of the decision can be found here. 

Philip Marquet is a law graduate at Allens 

When should we be mum about dad? UK Court rules that transgender 

woman is not entitled to amend her childrens’ birth certificates to reflect 

her gender recognition  

The Queen on the application of JK v The Registrar General for England v Wales 

[2015] EWHC 990 (20 April 2015) 

Summary 

The UK High Court of Justice has held that the right to have one's private life respected 

under article 8 of the European Convention of Human Rights (ECHR) does not extend 

to the right of a transgender woman to amend her children’s birth certificates to reflect 

her transition.   

Facts  

JK’s sex at birth was recorded as male. JK married KK and, together, they had two 

children: AK and PK. KK gave birth to AK in 2012, prior to JK beginning hormone 

treatment as part of her transition. After PK was born in 2013, JK requested the 

Registrar General for England and Wales (the Registrar) amend AK’s and PK's birth 

certificates by substituting “father” for either “parent” or “father/parent" and to record her 

new name.  

The Registrar refused JK's request, stating that the law required JK to be registered as 

“father” along with her original name of CK. JK brought proceedings against the 

Registrar for a breach of her right to have respect for her private life under article 8 of 

the ECHR and, when read alongside article 14, for discrimination on the basis of her 

transgender identity. 

The legal framework 

The right to respect for private life 

A public authority in the UK may not act in a manner incompatible with a right enshrined 

in the ECHR (section 6 of the Human Rights Act 1998). Article 8(1) of the ECHR 

provides that a person has the right to respect for his private and family life, his home 

and his correspondence. 

http://www.canlii.org/en/on/onca/doc/2015/2015onca278/2015onca278.html
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Article 8 is a qualified right and is therefore capable of being subjected to interference 

by the state on lawful and necessary grounds, as reflected by article 8(2). Article 14 

provides that the ECHR rights must be secured without discrimination, including 

discrimination on the basis of transgender identity (Goodwin v United Kingdom (2002) 

35 EHRR 18 and PV v Spain (11 April 2011) (Application No 35159/09)). 

Registration of births 

JK claimed that article 8 requires there to be a scheme in place with respect to children 

of transgender parents to amend a child's birth certificate to appropriately reflect the 

identity and gender of that child's parents.  

Under the Births and Deaths Registration Act 1953 (the 1953 Act), a birth certificate can 

only be altered to correct minor errors or when parents marry or enter into a civil 

partnership following the birth (sections 29,14 and 14A of the 1953 Act). The Registrar 

has no discretion with respect to the categories recorded on the birth certificate (section 

29 of the 1953 Act). Parentage can be recorded under the following categories: “child”, 

“father”, “mother” and “informant”.  

After the passing of the Human Fertilisation and Embryology Act 2008 (the HFE Act 

2008), parents who are not biological parents can be recognised for children conceived 

by assisted reproduction. For example, a man who is not the sperm donor can be 

treated as the “father” of the child, where “agreed fatherhood conditions” are met, the 

mother is not married, and both parties consent to the man being the “father”. The term 

“parent” is used for arrangements where there is a second female parent.  

Part 2 of the HFEA 2008 and the Adoption and Children Act 2002 provides a scheme 

for the issuing of parallel birth certificates for children born through surrogacy and 

adoption cases, enabling children to obtain information about their biological parents 

upon turning 18. 

Decision 

Justice Hickinbottom dismissed JK’s application on the basis that the interference with 

the article 8 right was not material and that, even if it was, the interference was justified 

as it fell within the state's margin of appreciation.  

As the interference was justified, Justice Hickinbottom held that, in the absence of any 

alternative submissions, the article 14 claim (the discrimination argument) must also 

fail. 

The interference was not material 

Justice Hickinbottom accepted that JK’s rights under article 8 had been interfered with 

by the requirement that she be listed as “father” on AK’s and PK’s birth certificates. 

However, his Honour considered that this was not a material interference, as it is only in 

rare situations that JK and her children would be required to produce a detailed birth 

certificate that recorded that sensitive information. Furthermore, in those 

circumstances, the information is likely to be received by people who are prohibited 

from disclosing the information. There was also evidence that JK had publicly 
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advertised her status as transgender through her twitter and facebook account, which 

undermined her position regarding her desire for privacy.  

The interference was justified  

First, JK submitted that the interference was not in accordance with the law. JK claimed 

that the Registrar has discretion whether to classify a person as a “parent”, “father” or 

“father/parent”.  Justice Hickinbottom rejected this argument. For the purposes of the 

HFE Act 2008, “father” and “parent” are mutually exclusive terms. There is no discretion 

conferred to the Registrar, but rather a requirement to delete one or the other terms 

depending on the scheme relevant to the particular case. In JK’s case, the 1953 Act 

required JK to be recorded as AK's “father”.  

The Registrar claimed the following were legitimate aims of the 1953 Act that justified 

interference with JK's rights: 

 having an administratively coherent system for the registration of births; and 

 respecting the rights and interests of other people, notably those of the 
partner and children of the person living in an acquired gender, including the 
right of a child to know the identity of his or her biological father.  

Justice Hickinbottom agreed that these aims were legitimate and justified a limitation of 

JK’s rights. JK could not propose an alternative scheme that would adequately protect 

the rights of transgender parents and the rights of their children. If discretion were 

conferred upon the Registrar to allow the amendment of birth certificates, it could be 

disputed by the child, the parent's partner or another adult. Justice Hickinbottom said 

there is "a substantial public interest in ensuring that the scheme (for recording parents 

on a birth certificate) is, so far as possible, non-adversarial." 

Justice Hickinbottom placed significant weight on the rights of JK's children. It should be 

noted that while the applicant’s two children (independently represented) fully 

supported the application, the Court paid regard to the potential for offspring in other 

cases in the future to hold different views.  His Honour considered that, given AK’s birth 

certificate sets out her position as at birth, for JK to have a unilateral right to change 

that certificate would amount to a serious infringement on AK’s right to have her 

fundamental identity respected. The Gender Recognition Act 2004, which allows 

transgender persons to obtain a new birth certificate, expressly precludes gender 

reassignment from altering the status of the person as the father or mother of a child.  

Commentary 

This case is the first of its kind. No international judgments or declarations of the 

Strasbourg Court make any explicit reference to the issue of amending the birth 

certificates of children of transgender persons. This is also largely absent from 

academic discussion or law reform proposals, reflecting that progress on transgender 

rights in many jurisdictions is still in its infancy. The only jurisdiction where such an 

amendment is possible is Portugal, where the child must consent to the change and be 

above 18 years of age.  
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Broadly speaking, this case illustrates a shift in transgender human rights jurisprudence 

from dealing with elementary questions of whether or not certain rights are held by 

transgender people, to dealing with complex inquiries as to the extent of those rights 

and how they are to be balanced with the rights of others. 

The Victorian Charter of Human Rights and Responsibilities 2008 does not provide a 

right to respect for private life. However, a case such as this may be dealt with as a 

right to privacy issue under section 13 of the Charter, given that the right to privacy has 

underpinned much of transgender human rights jurisprudence.  

The full decision can be found online here:  

http://www.bailii.org/ew/cases/EWHC/Admin/2015/990.html  

Rohan Nanthakumar is a Law Graduate at Allens. 

Additional commentary by Anna Brown, HRLC Director of Advocacy & Strategic 

Litigation: 

The outcome in this case was disappointing, particularly given that the option of 

describing the applicant as ‘father/parent’ appeared to be available and would have 

retained both an accurate reflection of the biological relationship between the child and 

parent as well as accommodating the applicant’s desire to be identified in her affirmed 

gender identity. It was also concerning that the Court was so quick to dismiss the 

potential for safety and security risks to transgender people and their families when 

producing documents for overseas travel.  

However, future cases in other jurisdictions may be decided differently given the 

outcome appears to have been significantly influenced by the drafting of various UK 

statutes governing parentage (adoption, assisted reproductive technology and 

surrogacy); the detail of the exact administrative arrangements for types of birth 

certificates; and the UK’s gender identity legislation, which specifically contemplates 

that history will not be ‘rewritten’ in a number of respects following the successful 

application for a gender recognition certificate. It is also interesting to consider the 

potential outcome had the factual situation been slightly different (for example, a 

transgender man had given birth to a child) or the applicant’s arguments had focussed 

less on the practical risk of potential disclosure of the applicant’s gender history and 

had been based more on the need to respect an individual’s self-identified gender as a 

matter of principle.  

Despite significant differences between the UK and Australian gender recognition 

schemes and parentage laws, this decision has usefully highlighted the need for 

legislators and transgender rights advocates to carefully consider the interplay between 

gender recognition reforms and pre-existing statutes governing parentage; and the 

need to also consider rights and interests of children and spouses of transgender 

people. For example, these issues should be squarely considered in the development 

of reforms to the Births, Deaths & Marriages Registration Act 1996 (Vic) committed to 

by the incoming Victorian Government that are set to improve the ability for 

http://www.bailii.org/ew/cases/EWHC/Admin/2015/990.html
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transgender, gender diverse and intersex people to access birth certificates in their 

affirmed gender.  

Given the relatively new obligations in relation to discrimination on the basis of gender 

identity and intersex status in the Sex Discrimination Act 1984 (Cth) and growing trend 

towards the recognition of gender diversity (for example, identities outside the male and 

female categories), we can expect to see greater accommodation of the rights of 

transgender and gender diverse in this area in Australia as compared to the United 

Kingdom. Even in the UK, the trend towards gender neutral terms in laws and policies 

(for example, the availability of Mx as a third category on official documents) will 

hopefully continue and ultimately assist transgender parents, whether those with non-

binary gender identities or those who have changed their sex marker from male to 

female such as the applicant in this case.   

Kenyan High Court upholds right to free association for gay and lesbian 

people  

Eric Gitari v Non-Governmental Organisations Co-ordination Board & 4 Others [2015] eKLR (24 

April 2015) 

The recent decision of the Kenyan High Court in Eric Gitari v Non-Governmental Organisations 

Co-ordination Board & 4 Others [2015] eKLR is an important victory for the right to freedom of 

association, and for gay and lesbian people in Kenya. The decision is part of a broader trend of 

African-based LGBTIQ groups using the courts to protect human rights.   

Facts 

The petitioner, Eric Gitari, sought to register a non-governmental organisation (NGO) with 

Kenya's NGO Co-ordination Board. The core purpose of Gitari's organisation, the National Gay & 

Lesbian Human Rights Commission, is the advancement of human rights. Specifically, the NGO 

will seek to address human rights abuses suffered by gay and lesbian people. Gitari sought to 

reserve a number of names, all featuring the words "gay and lesbian". Each of his applications 

were rejected.  

Gitari then petitioned the Kenyan High Court seeking a determination that his right to freedom of 

association under the Kenyan Constitution had been infringed. Article 36 of the Constitution 

provides that "every person" has the right to form an association "of any kind". Article 36 further 

provides that an application to form an association can only be refused on "reasonable grounds".  

The Board advanced several arguments. In particular, the Board contended that Gitari's right to 

freedom of association had not been infringed and, even if it had, such an infringement was 

justified because homosexual intercourse is criminalised under the Kenyan Penal Code.  

Findings 

The Court held that Gitari is a "person" for the purposes of Article 36 of the Constitution, noting: 

The petitioner has expressly sought a declaration that he is a "person" for the 

purposes of Article 36 of the Constitution. It is our view that this is to ask the 

Court to address itself to the obvious: an individual human being, regardless of 

his or her gender or sexual orientation, is a "person" for the purposes of the 

Constitution. 

http://kenyalaw.org/caselaw/cases/view/108412/
http://kenyalaw.org/caselaw/cases/view/108412/
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The Court further found that Gitari's right to freedom of association had been infringed. The Court 

noted that "the right of citizens to freedom of association is an important and powerful right, 

critical to the enjoyment of rights". Specifically referring to gay and lesbian people, the Court 

noted: 

in a representative democracy, and by the very act of adopting and accepting 

the Constitution, the State is restricted from determining whose convictions 

and moral judgments are tolerable. The Constitution and the right to associate 

are not selective.  

Citing case law from South Africa and the United States, the Court emphasised its view that it 

cannot be proper to limit the right to freedom of association on the basis of popular opinion. Doing 

so, the Court reasoned, would be contrary to a central purpose of a constitutionally entrenched 

bill of rights – the protection of the rights of minorities.   

The Board argued that Gitari's right to freedom of association had not been infringed because 

Gitari could register his organisation under another name. However, the Court rejected this 

argument, noting that it was apparent from the evidence presented by the Board itself that it 

objected both to the name and objects of the proposed NGO. 

The Court also rejected the submission that Kenya's criminalisation of homosexual intercourse 

indicated that the right to freedom of association should be limited. The Court drew on 

jurisprudence from Uganda and Botswana to draw a distinction between sexual orientation and 

the "promotion of sexual acts". The objective of the proposed NGO was the protection of persons 

on the basis of their sexual orientation, which had no bearing on conduct criminalised under 

Kenyan law. Consequently, the aims and purposes of the proposed NGO were lawful. 

The Court also allowed submissions by two parties with diverse interests in the registration of the 

proposed NGO. The first interested party was a transgender woman. The second was the father 

of an intersex child. These interested parties opposed the registration of the proposed NGO, 

primarily on the basis that there is a distinct difference between lesbian, gay and bisexual 

persons, and transgender and intersex persons, and that the registration of the NGO would result 

in these issues being conflated. This suggests divisions within the LBGTIQ movement exist in 

Kenya that have also been seen in many other countries. The Court noted: 

We appreciate the concerns of the 1st and 2nd interested parties with the 

possibility of blurring the issues of distinction between … lesbian, gay and 

bisexual persons and those who are transgender or intersex. 

However, the Court noted this concern could not assume primacy over the Gitari's right to 

freedom of association. 

Commentary  

Freedom association requires nations to create an enabling environment for civil society to 

operate. In practice, this requires facilitation of registration and ensuring NGOs have the ability to 

receive funds and resources. Restrictions on NGO registration and funding is a disturbing in the 

global South but also in so-called ‘old democracies’; and NGOs are increasingly resorting to 

litigation as a means of challenging these violations. This decision in the latest success in a 

series decisions by courts regarding the registration of NGOs but also has important implications 

for LGBTIQ rights in Kenya.  

The High Court's decision is one of several recent positive developments regarding LGBTIQ 

rights in Kenya and Africa more broadly. For example, the Kenyan High Court recently ordered 

http://kenyalaw.org/caselaw/cases/view/100341/
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the Co-ordination Board to formally register the Transgender Education and Advocacy Group. In 

addition, the Kenyan Parliament's Committee on Justice and Legal Affairs recently rejected a bill 

(on that basis that it was unconstitutional) that sought to punish homosexual sex with life 

imprisonment for citizens or public stoning for foreigners. 

LGBTIQ activists have demonstrated that the courts will continue to be an important mechanism 

for realising the rights of LGBTIQ people in Africa. The full text of the decision can be found 

online here: http://kenyalaw.org/caselaw/cases/view/108412/  

Jeremy Rich is a Law Graduate at Allens. 

 

NOTICEBOARD 

Right Now Radio 

The latest edition of Right Now Radio in now available here  

This month the Right Now Radio team headed along to the Progress 2015 conference to check 

out the “new and bold ideas” being discussed for our country’s future. 

They caught up with some of the people involved: 

 Deputy Director of Australian Progress, Rebecca Wilson, told Right Now Radio about 

the ideas behind the conference, what “progress” means, and where to next. 

 Renowned moral and utilitarian philosopher Peter Singer shared his views on human 

rights, how to be the most effective altruist and doing the most good. 

 CEO of St Vincent De Paul (and poet!) John Falzon told Right Now Radio about how 

together we can beat inequality and create a more equal and respectful society: “When 

you dream alone, it’s only a dream but when we dream together – it’s the beginning of 

reality.” 

 Dr Anne Poelina and Kylie Sambo, following their conference session on case studies 

of Indigenous power in protecting their land, told Right Now Radio about their respective 

local community campaigns at James Price Point and the Muckaty nuclear waste dump. 

 Finally, Australia Institute Executive Director Richard Denniss talked to the Right Now 

team about the role of the tax and welfare systems in addressing inequality and dealing 

with climate change, and about the power of building coalitions between diverse groups 

who have a common interest. “If we can afford $50 billion for 12 new submarines to 

replace the six we haven’t used yet, then we can afford to address disadvantage 

wherever we see it.” 

Castan Centre’s Human Rights Report 2015 

The Castan Centre’s report covers some of the many issues facing humanity today – and 

reminds us that there has rarely been a more important time to stand up for human rights, both 

here and around the world. The report coincides with the Centre’s annual appeal. You can 

download a copy here: 

http://www.law.monash.edu.au/assets/images/castancentre/events/2015/human-rights-report-

2015.pdf  

http://www.hrc.org/blog/entry/anti-lgbt-bill-in-kenya-rejected
http://kenyalaw.org/caselaw/cases/view/108412/
http://progress2015.org.au/
http://www.law.monash.edu.au/assets/images/castancentre/events/2015/human-rights-report-2015.pdf
http://www.law.monash.edu.au/assets/images/castancentre/events/2015/human-rights-report-2015.pdf
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Event: Rethinking Migration – Community Forum  

Saturday 20 June 

The Migration Institute of Australia’s Forum at Sydney's Lower Town Hall, will present the truth 

about Australia’s immigration programme. Join us, along with a panel of prominent speakers on 

Saturday June 20 as we create an open community dialogue to discuss Australia’s immigration 

programme.  

This forum gives us the opportunity to recognize the social and economic benefits migration 

brings to Australia. Migrants have had a significant contribution to Australia and will continue to 

have a major role in shaping Australia’s future. 

Challenge what you think you know about migration in Australia. 

Speakers include: 

Angela Chan FMIA, Migration Institute of Australia 

Paul Power, Australian Refugee Council 

Daniel Webb, Human Rights Law Centre 

Carla Wilshire, Migration Council of Australia 

Brad Chilcott, Welcome To Australia 

Sister Brigid Arthur, Brigidine Asylum Seekers Project 

Professor Mary Crock, University of Sydney  

Book here. 

Event: Gender and sexual diversity - why should development agencies 

care? 

A moderated panel discussion at Shebeen Bar, 36 Manchester Lane, Melbourne CBD, 5.30-

7.00pm on Wednesday 3 June. 

“I work a lot on issues of sexuality and sexual rights. And every time I mention that in the context 

of India, I am told that the community is not ready for it, in a country where poverty is so high why 

do we need to talk of sexuality; this is a western notion and I am English speaking and that is why 

I have all of these ideas. Frankly everyone has sex, or wants to have sex, or is moaning the lack 

of it, so shouldn’t we be talking about it?” (Menon 2006) 

International development has - for the most part -  maintained a loud silence on the economic, 

social, political and human rights implications of human sexuality.  

Such issues have either been consigned to the realm of HIV prevention (where traditionally 

sexuality and, more specifically, certain sexual identities are treated as ‘risk’ rather than as right), 

or sidelined as ‘a luxury’, which must wait to be addressed once sex equality has been achieved. 

So what's to be done?  

Join us for a moderated panel discussion that will explore sexuality issues in developing 

countries, examine some of  the strategies that are already being used by activists, researchers, 

NGOs and others to address these issues, and consider the implications for development 

agencies.  

Speakers include Miki Wali, a transwoman activist and co-founder of the Haus of Khameleon, a 

youth and transgender led feminist movement working to create a safe space for transgender 

people in Fiji; Stephen Wood, a researcher from the Gender and Sexuality Program at the 

http://www.eventbrite.com.au/e/rethinking-migration-community-forum-tickets-17024890907?aff=Social&utm_content=bufferbda05&utm_medium=social&utm_source=twitter.com&utm_campaign=buffer
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Institute of Development Studies; and Anna Brown , Director of Advocacy at the Human Rights 

Law Centre, Co-convenor of the Victorian Gay and Lesbian Rights Lobby and board member of 

the Oceania grouping of International Lesbian, Gay, Bisexual, Trans and Intersex Association. 

The session, timed to coincide with the ACFID University Network Conference, will be moderated 

by Gillian Fletcher from the Institute for Human Security and Social Change at La Trobe 

University. To register click here 

Event: Constitutional Recognition: What Should Lawyers Know? 

Date: Tuesday 26 May 2015 (National Sorry Day), 12:00PM - 1:30PM  

Where: Lecture Theatre, 470 Bourke Street, Melbourne VIC  

This event will focus on the role of the legal community in communicating what Constitutional 

Recognition of Aboriginal and Torres Strait Islander peoples would mean in practice.  

Lawyers are likely to be the primary sources of information for many members of the community 

regarding the legal questions surrounding constitutional change and recognition. As such, they 

have an important role to play in public debate on these issues.  

This panel discussion will aim to inform the broader legal community about the legal aspects of 

constitutional change and recognition. The aim is to achieve this before the larger community 

campaign begins.  

This special event will also include the unveiling of a plaque of recognition that will be installed in 

the LIV foyer. 

Master of Ceremonies: Katie Miller, LIV President  

Panellists: 

 Tim Goodwin, Barrister, Victorian Bar 

 Peter Hanks QC, Barrister, Victorian Bar 

 Pekeri Ruska, Victorian Aboriginal Legal Service 

Register now for this free event (light lunch included). 

The Annual Castan Centre for Human Rights Law Conference 

24 July 2015  

As the human rights landscape becomes ever more challenging, Australia's only annual human 

rights conference grows ever more relevant.  

Join over 300 other attendees to listen to: 

Adela Navarro Bello, General Director of Zeta Magazine, Mexico 

Topic: Journalism in Mexico: surviving corruption, the drugs war and impunity 

Bret Walker SC, former Independent National Security Legislation Monitor 

Topic: Australia's terrorism laws 

Fiona McCormack, CEO, Domestic Violence Victoria 

Topic: Women's rights are human rights Hillary Rodham Clinton once famouly stated 

Helen Szoke, Chief Executive of Oxfam Australia 

Topic: Human rights in an age of rapidly rising inequality 

https://www.eventbrite.com.au/e/lets-talk-gender-and-sexual-diversity-why-should-development-agencies-care-tickets-17025824700
http://www.liv.asn.au/Professional-Development/whatsOn-Calendar.aspx?evpage=EventDetail&function_code=EVE2605/20150504&eventid=EVE2605
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Martin Hodgson, Senior Advocate, Foreign Prisoner Support Service 

Topic: Defending Australian prisoners overseas 

Dennis Eggington, CEO, Aboriginal Legal Service WA 

Topic: The Proposal to Close Remote Communities in WA 

Tim Wilson, Australian Human Rights Commissioner 

Topic: Human Rights and Business Rights: Friends or Foe 

Paula Gerber, Deputy Director, Castan Centre for Human Rights Law 

Topic:Through the Looking Glass: Using the Convention on the Rights of the Child to Inform the 

Regulation of Surrogacy 

Professor Sarah Joseph, Director, Castan Centre for Human Rights Law 

Topic: Operation Sovereign Borders, Offshore Detention and the Drownings Argument 

More info here: 

http://www.law.monash.edu.au/castancentre/conference/2015/conference2015.html 

Job: HRAFF CEO 

The Human Rights Arts and Film Festival is looking to recruit its next CEO. 

Justice Connect 

Justice Connect is seeking a Lawyer – Education for it’s Not For Profit Law division. 

 

RECENT HRLC MEDIA HIGHLIGHTS 

 Anita Barraud, High Court challenge to NT arrest powers, Radio National’s Law Report, 

5 May 2015 

 Madeleine Morris, Nauru detention separates husband and wife as lawyers lament her 

alleged treatment, 730, 14 May 2015 

 Madeleine Morris, Lawyers appalled at asylum seeker's treatment after suicide attempt 

on Nauru, ABC News, 14 May 2015 

 AAP, Asylum seekers launch High Court bid, 9 News, 14 May 2015 

 Charis Chang, The Australian Federal Police can still share information with countries 

that have the death penalty, News.com.au 29 April 2015 

 Michael Safi, Indigenous-run social programs the solution to high prison rate, forum told, 

The Guardian Australia, 18 May 2015 

 Rachel Ball, Confessions of a dastardly double dipper, The Age, 19 May 2015 

 Tom Clarke, Indonesia lifting ban on foreign journalists is a step forward for human 

rights, The Sydney Morning Herald, 14 May 2015 

 Emily Howie, Australia needs to be transparent on armed drones, The Diplomat, 12 May 

2015 

 Daniel Webb, Bali 9: Time to death penalty-proof our AFP, The Drum, 30 April 2015 

 Helen Regan, Australia is trying to get refugees to resettle in Cambodia and 

unsurprisingly they refuse to go, TIME, 5 May 2015 

 Shalailah Medhora, Australia should push for global end to death penalty, say human 

rights groups, The Guardian Australia, 21 May 2015 

 Ron Sutton, Call for Australia to devise new anti-death penalty strategy, SBS Radio, 21 

May 2015 

http://www.law.monash.edu.au/castancentre/conference/2015/conference2015.html
http://www.ethicaljobs.com.au/Members/HRAFF/chief-executive-officer
http://www.justiceconnect.org.au/get-involved/jobs-justice-connect
http://www.abc.net.au/radionational/programs/lawreport/high-court-challenge-to-nt-arrest-powers/6445466
http://www.abc.net.au/7.30/content/2015/s4236047.htm
http://www.abc.net.au/7.30/content/2015/s4236047.htm
http://www.abc.net.au/news/2015-05-14/lawyers-appalled-at-asylum-seekers-treatment/6471132
http://www.abc.net.au/news/2015-05-14/lawyers-appalled-at-asylum-seekers-treatment/6471132
http://www.9news.com.au/national/2015/05/14/21/06/asylum-seekers-launch-high-court-bid
http://www.news.com.au/national/courts-law/the-australian-federal-police-can-still-share-information-with-countries-that-have-the-death-penalty/story-fns0kb3z-1227326917729
http://www.news.com.au/national/courts-law/the-australian-federal-police-can-still-share-information-with-countries-that-have-the-death-penalty/story-fns0kb3z-1227326917729
http://www.theguardian.com/australia-news/2015/may/18/indigenous-run-social-programs-the-solution-to-high-prison-rate-forum-told
http://www.theage.com.au/comment/confessions-of-a-dastardly-doubledipper-20150518-gh3xj4.html
http://www.smh.com.au/comment/indonesia-lifting-ban-on-foreign-journalists-is-a-step-forward-for-human-rights-20150513-gh0l9q.html
http://www.smh.com.au/comment/indonesia-lifting-ban-on-foreign-journalists-is-a-step-forward-for-human-rights-20150513-gh0l9q.html
http://thediplomat.com/2015/04/australia-needs-to-be-transparent-on-drones/
http://hrlc.org.au/bali-9-time-to-death-penalty-proof-our-afp/
http://time.com/3829148/australia-nauru-refugees-asylum-seekers-resettle-cambodia-bribes/
http://time.com/3829148/australia-nauru-refugees-asylum-seekers-resettle-cambodia-bribes/
http://www.theguardian.com/world/2015/may/21/australia-should-push-for-global-end-to-death-penalty-say-human-rights-groups
http://www.sbs.com.au/news/article/2015/05/21/call-australia-devise-new-anti-death-penalty-strategy
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 Lisa Cox, 'Nope, nope, nope': Tony Abbott says Australia will not resettle refugees in 

migrant crisis, The Sydney Morning Herald, 21 May 2015 

 

A COFFEE WITH… 

Sally Goldner 

Sally Goldner is Executive Director of Transgender Victoria, Treasurer of Bisexual Alliance 

Victoria and the presenter of “Out of the Pan”, a weekly radio show on 3CR covering pansexual 

issues. Editor-at-large of Right Now, Andre Dao, recently had a quick chat with her about her 

activism. 

What motivated you to become a campaigner for LGBTI rights? And what keeps you 

going? 

I don’t know if there was a motivation as such, I feel as if I followed my heart a lot. After I came 

out as trans, I saw some of the things trans people were facing back at that point: lack of equal 

opportunity protection, no ability to change birth certificates. And I suppose that was when it all 

began to fall into place. It was just a case really of listening to my own inner voice, so to speak, 

and it all went from there. And over time as I’ve come out, I then realised that I was bisexual 

regarding my sexual orientation. 

You’ve been a radio presenter for a number of years now. How does your radio work 

impact upon your activism? 

I think that they’re complementary. Sometimes, one of the issues that I have in my ‘official hat’ 

type roles, with groups like Transgender Victoria, is that I have to be a little more careful in what I 

say. The radio role gives me a chance to explore issues as an individual in terms of advocacy, 

but also other things that maybe the other roles either don’t give me the opportunity to do or I’m a 

bit limited in what I can say. There are times when I have to be very careful to delineate between 

the two. I get confidential information as an advocate that I’ll say with tongue firmly in cheek 

would be very easy to go on radio with but I’m not going to do that. So I do have to be careful but 

I think overall that it’s highly beneficial. The other angle is that when I represent an organisation, 

like Transgender Victoria, I can see media from both sides of the microphone. Knowing what it’s 

like to be both the guest and the interviewer gives me a great empathy for both roles. 

In many ways, the law is still coming to terms with trans and gender diverse issues. Are 

there ways in which these legal shortcomings impact on the everyday lives of trans and 

gender diverse people? 

Birth certificates is a very big one, with only one of Australia’s nine states and territories 

recognising people on a basis of affirmed identity, the other eight are still based on surgical 

requirements. 

As for other impacts in terms of law, two of the bigger ones are the major areas of exemption to 

equal opportunity protection, being religious exemptions and sporting exemptions. Re the 

sporting exemption, they’re not needed, they have very little effect as it is, and they really only 

make for red tape. Unfortunately the religious one is a bigger problem, as some religious 

organisations will fight tooth and nail to keep them for their own reasons. The exemptions have 

an impact, particularly on welfare service provision for trans people. 

 

 

http://www.smh.com.au/federal-politics/political-news/nope-nope-nope-tony-abbott-says-australia-will-not-resettle-refugees-in-migrant-crisis-20150521-gh6eew.html
http://www.smh.com.au/federal-politics/political-news/nope-nope-nope-tony-abbott-says-australia-will-not-resettle-refugees-in-migrant-crisis-20150521-gh6eew.html
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Beyond the law, what’s the greatest challenge facing transgender people? 

First of all, I have to admit I’m reluctant to name one. But there is one that still leaps to mind and 

that is when someone is beginning to realise that they have a different gender identity than what’s 

expected, there’s a critical shortage of health professionals, whether it’s GP, counsellor, 

psychologist, or psychiatrist or any type to whom we can refer people, who already have a basic 

knowledge about trans issues. 

But the other part is where the issue isn’t trans. So let’s say I’m walking my dogs and I sprain my 

ankle, and I go to a GP, and I actually have to give them a ten minute education on trans 

because they use the wrong pronouns, or they start saying, “oh so tell me about your transgender 

journey.” I don’t want to talk about my transgender journey, I want to find out if I need an icepack 

or a heat pack or a physio for my sprained ankle. These are issues that happen repeatedly. So if 

there are any health professionals who feel that they would like to work with trans and gender 

diverse people anywhere in Australia – just get in touch. 

What are you proudest of in your time as an activist so far? 

When I came out about twenty years ago, in April 1995, I didn’t feel as a trans person that I could 

walk anywhere in Melbourne and feel safe, even from verbal abuse let alone physical. But I think 

now, at least in Melbourne, and increasingly around Australia, societal attitudes have shifted a 

long way in twenty years, and it’s been exponential over that time, and particularly in the last 

almost three years. I’d like to think that I’ve been a part of that to whatever degree, and if that’s 

made one person happier, if it’s saved one person some stress, that’s a really good thing. 

The other thing that came with a huge amount of pride was when Transgender Victoria won an 

Australian Human Rights Award in December 2014, which was the first time an organisation that 

identified with any part of the LGBTI community had won a Human Rights Award in its 27 year 

history. And that has to be a source of pride for trans and gender diverse people, and hopefully 

gives momentum to the groups like bisexual and intersex which have had less progress than 

trans issues have. So I think that was a really exciting moment that will go down as a landmark. 

You can follow Andre on Twitter @AndreHuyDao 
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