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 OPINION 

Erosion of right to silence highlights need for stronger rights guarantees 
The right to silence, a fundamental and centuries-old principle of our criminal justice system, has 
been severely curtailed by legislation rushed through the NSW Parliament in late March. The 
erosion of this basic right highlights the precarious nature of human rights in Australia and 
underscores the need for stronger protection. 

The new legislation allows courts to, in certain circumstances, draw unfavourable inferences 
against a person accused of a serious offence who, during a police interview, refuses or fails to 
mention facts that they later rely on in their defence. Before these changes, drawing such 
inferences was expressly prohibited.  

The new laws provide a strong disincentive to invoking the right to silence. In effect, they say to a 
person accused of a crime, you have the right to remain silent but if you do it may harm your 
defence. As the High Court has said, a key part of the right to silence is that no adverse inference 
can be drawn against an accused person by reason of his or her failure to answer questions or to 
provide information. To draw such an adverse inference “would be to erode the right to silence or 
to render it valueless.”  

The rationale for the changes is flawed as a matter of both principle and practice. 

First, the right and ability of an accused person to remain silent in the face of police questioning is 
not a “legal loophole”, as Attorney-General Greg Smith has suggested. Rather, as the High Court 
has stated, it is a “fundamental rule of the common law”. Together with the protection against 
self-incrimination, the right to silence is a critical element of the principle that the prosecution 
must prove guilt beyond reasonable doubt, as opposed to the accused having to prove their 
innocence. Moreover, the right recognises the power imbalance that often exists between police 
and a suspect, and reduces the risk of a vulnerable and innocent suspect providing police with a 
false confession, resulting in a wrongful conviction. 

Second, the changes wrongly assume that an accused who fails to answer police questions does 
so because they know they are guilty and that an accused who raises a defence for the first time 
after police questioning has recently invented it. There are many reasons why an accused but 
innocent person may remain silent, or fail to mention a particular fact, during interrogation. The 
allegations may be too vague or too complex for them to respond to at that point in time. They 
may not know what facts the law considers relevant or, alternatively, they may be relying on legal 
advice. They may be in shock, affected by drugs or alcohol, fearful of police or have poor English 
skills. 

Third, there is no empirical evidence to support the Government’s claims that “hardened 
criminals” are “exploiting” the right, or that the reforms will improve efficiency. On the contrary, the 
NSW Law Reform Commission has found that the data “does not support the argument that the 
right to silence is widely exploited by guilty suspects, as distinct from innocent ones, or the 
argument that it impedes the prosecution or conviction of offenders.” The Commission concluded 
that “[r]ather than enhancing efficiency, modifying the right to silence when questioned by police 
would be likely to reduce the efficiency of police investigations, trials and the criminal justice 
system in general.” 
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Further, the English legislation on which the NSW law was explicitly modelled has been roundly 
criticised. According to one cost-benefit analysis, “[t]he demands on judge and jury of the 
complex edifice of statutory mechanisms are enormous in proportion to the evidential gains they 
permit”. Indeed, far from “improv[ing] the justice system in the UK” as the NSW Police 
Association has claimed, the legislation has been described by the English Court of Appeal as a 
“notorious minefield”. 

More fundamentally, the European Court of Human Rights has found in a number of cases that 
the drawing of adverse inferences under the legislation, or the failure of a judge to appropriately 
restrict the jury’s discretion to draw such inferences, violated the fair trial guarantee in the 
European Convention on Human Rights. 

However, unlike England, which has incorporated the Convention into its laws via the Human 
Rights Act 1998, and the United States and Canada whose constitutions guarantee the right to 
silence, Australia does not have equivalent human rights protections. Thus, while a person in the 
England whose right to a fair trial is breached may complain to a domestic court and ultimately 
the European Court of Human Rights, accused in NSW have far less certain avenues of 
recourse. 

Ultimately, the rapid passage of such bad laws – which have everything to do with the 
Government’s desire to appear tough on crime and nothing to do with considered law reform – 
highlights the vulnerability of human rights in Australia. Indeed, despite critically undermining a 
fundamental and long-standing legal principle against the recommendations of seven previous 
inquiries into the issue in Australia, the Government was, after a two week public consultation, 
able to push the legislation through the Parliament in only eight days with limited scrutiny. It is 
cases such as this that underscore the need for stronger rights protection in this country. 

Rowan Minson is a King & Wood Mallesons lawyer on secondment at the Human Rights Law 
Centre.  

 

 

ANNUAL HUMAN RIGHTS DINNER & SUPPORTER NIGHT - THANK YOU 

The HRLC would like to thank everyone who attended or assisted with the Annual Human Rights 
Dinner in Melbourne and the inaugural Human Rights Supporters Night in Sydney. Through 
donations and the fundraising auction, the events raised over $50,000 to invest in the human 
rights and access to justice work of the HRLC and PILCH. Your support is greatly appreciated. 
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 NEWS IN BRIEF 

No reasonable justification for excluding refugees from appeal process 
A parliamentary committee chaired by Labor Senator Trish Crossin has handed down a report 
finding there does not appear to be any reasonable justification for excluding refugees from 
appealing an adverse security assessment by ASIO. Fifty five refugees who have been deemed a 
threat by ASIO are being held in indefinite detention. Some of them have already been held in 
this situation of legal limbo for over 4 years.  

Doctor working on Manus Island reveals human cost of offshore 
processing 
A doctor formerly with the International Health and Medical Services has said the conditions and 
medical facilities and equipment at the Manus Island detention centre were direly insufficient for 
the care of children and other detainees. Opposition spokesperson on immigration, Scott 
Morrison, agrees that the Manus Island facilities are unfit for the detention of women and 
children, while Labor Senator Doug Cameron broke ranks to say the facility was a mistake and 
should receive no further funding. 

Refugee children to be housed in a detention facility 
The Government has confirmed that women and children will be moved to a detention centre 
outside Darwin in a moved described as an astonishing step backwards by refugee advocates. 
Meanwhile, an Australian human rights lawyer has lodged an application of habeas corpus in the 
Nauru Supreme Court challenging the constitutionality of detaining asylum seekers on the island 
nation. 

Queensland signs up to the national disability insurance scheme 
About 97,000 Queenslanders with significant or profound disabilities are expected to use the 
NDIS following Prime Minister Julia Gillard and Queensland Premier Campbell Newman’s 
announcement at the Autism Queensland Centre. Meanwhile, retail giant Myer has come under 
fire following comments from its CEO critical of a proposed levy to fund the NDIS. 

Decision to postpone criminal case until Legal Aid provides solicitor 
upheld 
Victoria Legal Aid has backed down on funding cuts affecting defence solicitors working 
throughout trials. The move comes after the Court of Appeal upheld Victorian Supreme Court 
Justice Lex Lasry's decision earlier this year to postpone a case until VLA could provide an 
instructing solicitor throughout the trial. 

Taxi snub highlights racism 
A group of prominent Aboriginal actors have been repeatedly refused service by taxi drivers in 
Melbourne and racially abused on a tram while making their way back to work. The well 
respected actors are appalled. 

http://www.theage.com.au/opinion/political-news/plight-of-55-weighs-on-labor-conscience-20130430-2iqr9.html#ixzz2Squ5z8k3�
http://www.theage.com.au/opinion/political-news/plight-of-55-weighs-on-labor-conscience-20130430-2iqr9.html#ixzz2Squ5z8k3�
http://www.theage.com.au/opinion/politics/escape-to-a-fair-deal-not-in-this-country-20130424-2iezl.html#ixzz2RQ2bZvjr�
http://www.theage.com.au/opinion/political-news/ashamed-to-be-australian-doctor-slams-manus-island-centre-20130429-2iov1.html�
http://www.theage.com.au/opinion/political-news/ashamed-to-be-australian-doctor-slams-manus-island-centre-20130429-2iov1.html�
http://www.theaustralian.com.au/national-affairs/immigration/manus-not-fit-for-women-kids-morrison/story-fn9hm1gu-1226631867096�
http://www.theaustralian.com.au/national-affairs/immigration/manus-not-fit-for-women-kids-morrison/story-fn9hm1gu-1226631867096�
http://www.theaustralian.com.au/national-affairs/immigration/children-to-stay-on-manus-island-despite-medical-concerns/story-fn9hm1gu-1226632285832�
http://m.theage.com.au/opinion/political-news/refugee-children-to-be-held-at-darwin-detention-centre-20130430-2ir6i.html�
http://www.abc.net.au/news/2013-05-01/children-to-be-housed-in-darwin-detention-centre/4662636�
http://www.theaustralian.com.au/national-affairs/nauru-detention-centre-under-constitutional-challenge/story-fn59niix-1226628807392�
http://www.theaustralian.com.au/national-affairs/nauru-detention-centre-under-constitutional-challenge/story-fn59niix-1226628807392�
http://www.brisbanetimes.com.au/queensland/queensland-signs-up-for-disability-insurance-scheme-20130508-2j70g.html#ixzz2SqzL3Xab�
http://www.brisbanetimes.com.au/queensland/queensland-signs-up-for-disability-insurance-scheme-20130508-2j70g.html#ixzz2SqzL3Xab�
http://www.abc.net.au/news/2013-05-02/myer-faces-backlash-over-ndis-comments/4664668�
http://www.abc.net.au/news/2013-05-02/myer-faces-backlash-over-ndis-comments/4664668�
http://www.heraldsun.com.au/news/law-order/victorian-legal-aid-backflip-on-cuts-to-defence-solicitor-funding/story-fnat79vb-1226636951715�
http://www.sbs.com.au/news/article/1762152/Vic-court-ruling-puts-many-trials-on-hold�
http://www.sbs.com.au/news/article/1762152/Vic-court-ruling-puts-many-trials-on-hold�
http://www.theage.com.au/entertainment/theatre/taxi-drivers-bar-aboriginal-actors-20130502-2iu42.html#ixzz2Sqd7DAP7�
http://www.theage.com.au/entertainment/theatre/taxi-drivers-bar-aboriginal-actors-20130502-2iu42.html#ixzz2Sqd7DAP7�
http://www.theage.com.au/entertainment/theatre/aboriginal-actors-appalled-by-taxi-snub-at-theatre-20130502-2ivzo.html�
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Kirby calls for a Charter of Rights to help tackle LGBTI discrimination 
Former High Court judge Michael Kirby has said Australia has to do more to counter 
discrimination of gays and lesbians and that a formal charter on human rights is essential to this 
process. 

Australia commits to CHOGM in Sri Lanka despite criticism 
Despite supporting a recent UN Human Rights Council resolution highly critical of Sri Lanka, 
Australia is committed to attending the Commonwealth Heads of Government Meeting to be held 
in Colombo in November. The Canadian Prime Minister will snub the meeting in protest against 
Sri Lanka being chosen as host despite failing in the fundamental Commonwealth values of 
"freedom, democracy, human rights, the rule of law and good governance". In the wake of an 
Amnesty International report accusing Sri Lanka of intensifying a crackdown on dissent, a Labor 
backbencher has broken ranks and called for a boycott of the meeting. The Greens have 
denounced the Government for placing domestic policy above its international obligations. 

Ample reminders of festering human rights problems in West Papua 
Three people were shot dead in West Papua during banned commemoration ceremonies 
marking 50 years under Indonesian rule. Despite an effective media ban in the troubled 
Indonesian province, Fairfax has reported that Papuan children are being removed to Islamic 
religious schools in Java for re-education. Meanwhile, Indonesia has “called in” the UK’s 
ambassador in protest about the opening of a ‘Free West Papua Campaign’ office in Oxford by 
exiled Papuan leader Benny Wenda.  

 

 HRLC POLICY WORK AND CASE WORK 

Foreign Minister urged to speak out against death penalty during PNG 
visit  
Australia’s opposition to the death penalty should extend beyond its borders, the Human Rights 
Law Centre said ahead of Foreign Minister Bob Carr’s visit to Papua New Guinea. 

The PNG Government has recently announced plans to begin implementing the death penalty. 
The policy announcement follows public outcry in PNG after a spate of shocking crimes that 
received international media attention. 

“Governments will not stop violence by perpetrating it themselves,” said Daniel Webb, a Senior 
Lawyer at the Human Rights Law Centre. 

“Capital punishment is a violent and ineffective response to crime. For precisely these reasons, 
the international community continues to progress towards its abolition. Australia should be 
adding its voice to this push where ever and whenever it can,” Mr Webb said. 

Two thirds of the word’s nations have abolished the death penalty in law or practice. 

Australia was recently elected to the UN Security Council on the promise to be a “principled 
advocate of human rights for all”. 

“The Foreign Minister’s visit is an opportunity for Australia to show principled leadership in our 
region on this fundamental human rights matter. Minister Carr should leave his PNG counterpart 
in no doubt that Australia is opposed to the death penalty at home and abroad,” Mr Webb said. 

http://www.couriermail.com.au/news/queensland/former-high-court-justice-micheal-kirby-says-australia-must-do-more-to-counter-discrimination-of-gays-and-lesbians/story-e6freoof-1226632615175�
http://www.couriermail.com.au/news/queensland/former-high-court-justice-micheal-kirby-says-australia-must-do-more-to-counter-discrimination-of-gays-and-lesbians/story-e6freoof-1226632615175�
http://www.abc.net.au/lateline/content/2013/s3746463.htm�
http://www.bbc.co.uk/news/world-asia-22349706�
http://www.smh.com.au/national/amnesty-reveals-abuses-in-sri-lanka-20130501-2it3m.html�
http://www.radioaustralia.net.au/international/2013-04-30/labor-mp-calls-for-sri-lanka-chogm-boycott/1123756�
http://www.radioaustralia.net.au/international/2013-04-30/labor-mp-calls-for-sri-lanka-chogm-boycott/1123756�
http://www.smh.com.au/opinion/political-news/hypocritical-government-ignoring-sri-lankan-abuses-greens-20130427-2il6i.html#ixzz2RjClu3Px�
http://www.smh.com.au/opinion/political-news/hypocritical-government-ignoring-sri-lankan-abuses-greens-20130427-2il6i.html#ixzz2RjClu3Px�
http://www.theage.com.au/world/a-half-century-on-papua-still-poisons-neighbourly-ties-20130510-2jd93.html�
http://www.theage.com.au/lifestyle/theyre-taking-our-children-20130429-2inhf.html�
http://www.theage.com.au/lifestyle/theyre-taking-our-children-20130429-2inhf.html�
http://www.bbc.co.uk/news/uk-england-dorset-22431636�
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Post script: We are pleased to report that during his trip, Foreign Minister Bob Carr did voice 
Australia's opposition to capital punishment. "I said to foreign minister Pato, Australia is opposed 
to the death penalty in all circumstances and we never cease to make that clear," Mr Carr told the 
ABC. 

Improved protections for Sex Discrimination Act welcomed by leading 
human rights organisation 
Long overdue legal protections for gay, lesbian, bisexual, transgender and intersex people should 
be incorporated into Australia’s Sex Discrimination Act 

The HRLC’s Executive Director, Hugh de Kretser, said many Australians would be surprised to 
learn that gay, lesbian, bisexual, transgender and intersex Australians are not currently protected 
against discrimination under federal anti-discrimination laws. 

immediately, the Human Rights Law 
Centre has said in a submission to the Senate’s Constitutional and Legal Affairs Committee 
currently examining the Government’s proposed amendments. 

“This is an obvious gap in Australia’s patchwork of anti-discrimination laws. The proposed Bill to 
amend the Sex Discrimination Act

The Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Bill 
2013 will, if passed, extend protection under the 

 is long overdue, but a welcome step in the right direction,” Mr 
de Kretser said. 

Sex Discrimination Act 1984

The HRLC’s submission calls for political parties to support the swift passage of the Bill subject to 
amendments that would enhance the Bill’s compliance with Australia’s international human rights 
obligations. 

 (Cth) to ‘gender 
identity’, ‘sexual orientation’, ‘intersex status’ and ‘relationship status’. 

However, Mr de Kretser said the Bill’s broad exemptions for religious organisations were 
unjustified and contrary to Australia’s obligations under international human rights law. 

“Whilst the Bill will deliver improvements, it does need amendment because as it currently stands 
it would permit religious organisations to discriminate against LGBTI Australians. For example, 
religious schools could expel a same-sex attracted student or aged-care facilities, even 
Government funded ones, could refuse to admit same-sex couples. We need to strike a better 
balance between freedom of religion and freedom from discrimination,” Mr de Kretser said. 

“LGBTI Australians continue to suffer significant levels of discrimination and vilification in 
Australian society due to long held prejudices. The HRLC welcomes the advances that this Bill 
contains, but a lot of work still lies ahead to achieve true equality for the LGBTI community in 
Australian law,” Mr de Kretser said. 

The Bill was introduced after the Government shelved its Human Rights and Anti-Discrimination 
Bill which would have consolidated federal anti-discrimination legislation – a decision met with 
extreme disappointment from the HRLC and other rights organisations. 

A copy of the HRLC’s submission is available here. 

Public housing residents’ political rights curtailed 
Victorian Government rules that prevent politicians from door knocking public housing estates 
and limit residents’ use of notice boards and common areas unlawfully limit human rights. 

The Human Rights Law Centre is currently acting for two residents of the Atherton Gardens 
public housing estate in Fitzroy and is urging the Department of Human Services to ensure that 

http://www.abc.net.au/news/2013-05-04/carr-voices-objection-to-death-penalty-in-png/4669804�
http://www.abc.net.au/news/2013-05-04/carr-voices-objection-to-death-penalty-in-png/4669804�
http://www.hrlc.org.au/16971�
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public housing residents’ rights to engage with the political process are not unreasonably 
restricted. 

The HRLC has written to the Department and the Minister for Housing calling for two policies that 
regulate access to common areas and secure mail rooms on public housing estates to be 
amended as they breach Victoria’s Charter of Human Rights and Responsibilities. 

“There is a strong case that aspects of the policies breach residents’ rights to freedom of 
expression and peaceful assembly which are protected under Victoria’s Human Rights Charter,” 
said HRLC Executive Director, Hugh de Kretser. 

Amongst other things, the policies ban political information from being displayed on common area 
notice boards and prohibit political rallies of any kind in public housing estates. They also lock out 
elected and aspiring politicians from public housing estates by banning “door knocking” and by 
barring them from booking community facilities on estates. 

“These policies are so broad they prevent residents from holding a rally on a common area of an 
estate to advocate on public housing repairs, waiting lists, safety issues or other political issues. 
They are not a proportionate response to any concerns about access by non-residents to secure 
areas and could be seen as a deliberate attempt by Government to limit the ability of public 
housing residents to participate in political processes relating to public housing issues,” Mr de 
Kretser said. 

Mr de Kretser also noted that the rules are likely to have a disproportionate effect on people from 
migrant backgrounds, who make up the majority of public housing residents in Victoria. 

To read the HRLC’s letter, click here. 

Postscript

 

: On 19 April 2013, the HRLC received a response from the Department’s Director of 
Housing stating that the policies in question are under review and no longer in use. The HRLC is 
continuing to monitor the situation and, in particular, will closely review the revised policies once 
they are made available. 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

No right to an effective investigation of cruel, inhuman or degrading 
treatment under the Victorian Charter 
Bare v Small [2013] VSC 129 (Unreported, 25 March 2013) 

Summary 
The Supreme Court of Victoria dismissed an application seeking judicial review of two decisions 
by the Office of Police Integrity not to investigate a complaint of cruel, inhuman or degrading 
treatment by an officer of Victoria Police.  

The Court held that the privative clause contained in section 109 of the Police Integrity Act 2008 
(Vic) prevented it from considering claims that the OPI's decisions were contrary to section 38 of 
the Charter of Human Rights and Responsibilities Act 2006 (Vic). The Court further held that 
section 10(b) of the Charter does not give rise to a procedural right to an 'effective' investigation 
in the event that a public authority violates, or is alleged to have violated, the substantive right not 
to be treated or punished in a cruel, inhuman or degrading manner. 

 

http://www.hrlc.org.au/wp-content/uploads/2013/04/Letter-to-Ms-Gill-Callister-cc-The-Hon-Wendy-Lovell-MLC-17.04.13.pdf�
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Facts 
The plaintiff, Mr Nassir Bare, is of Ethiopian descent. He claims to have been the victim of racially 
motivated physical and verbal abuse at the hands of an officer of Victoria Police in 2009, when he 
was 17 years of age. In 2010, Mr Bare requested that the OPI investigate his allegations and not 
refer them on to the Victorian Police Ethical Standards Division. Mr Bare alleged that he had 
been treated in a cruel, inhuman or degrading way in violation of section 10(b) of the Charter. He 
also claimed that his treatment by the officer amounted to racial discrimination in breach of 
section 8 of the Charter.  

The Business Monitoring Committee of the OPI assessed Mr Bare's complaint, according to a 
priority matrix designed for this purpose, and decided that, although the complaint warranted 
investigation, it was not in the public interest for the OPI to conduct the investigation. The OPI 
offered to refer the complaint to Victoria Police for investigation. 

Mr Bare applied for judicial review of this decision seeking, amongst other things, a declaration 
that the decision was contrary to section 38 of the Charter; i.e. the decision-maker had acted in a 
manner incompatible with section 10(b) of the Charter or, alternatively, the decision-maker had 
failed to give proper consideration to section 10(b). Mr Bare further sought a declaration that he 
had a right under section 10(b) of the Charter to an effective investigation of the incident, being 
an investigation undertaken by an organisation that was practically independent from, and lacked 
any hierarchical or institutional connection with, Victoria Police (first decision). 

The OPI requested a four week adjournment to enable the OPI to reconsider Mr Bare's 
complaint. The file was reviewed by the Director's delegate, Mr Jevtovic, who affirmed that the 
matter warranted investigation but that this investigation should be referred to the Ethical 
Standards Division (second decision). 

Mr Bare subsequently added Mr Jevtovic as a defendant and included in the originating motion 
the allegation that, as with the first decision, Mr Jevtovic’s decision contained a jurisdictional error 
and was incompatible with section 38 of the Charter. The Victorian Attorney-General and the 
Victorian Equal Opportunity and Human Rights Commission also subsequently intervened in the 
proceeding. As the OPI was abolished on 10 February 2013, the Independent Broad-band Anti-
Corruption Commissioner was substituted as second defendant. 

Decision 
Mr Bare's challenge to the decision asserted that each decision was: 

• affected by jurisdictional error, either by a failure to consider an additional public interest 
dimension brought about by the charter, a lack of procedural fairness (including a failure 
to inform him about the priority matrix), and breach of an implied procedural right to an 
effective investigation; and  

• unlawful because the making of each decision was contrary to section 38 of the Charter. 

Mr Bare further claimed that the State of Victoria had a direct obligation under section 10(b) of the 
Charter to provide Mr Bare with an effective investigation of the incident, and that it had failed to 
do so. 

The defendants conceded that the first decision was affected by jurisdictional error because the 
members of the Business Monitoring Committee lacked power to make it.  

The Court dismissed Mr Bare's application, and held that: 

• section 109 of the Police Integrity Act operated to prevent the Court from determining 
the claim that the decisions were unlawful by reason of being contrary to section 38 of 
the Charter;  
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• section 10(b) does not give rise to a right to an 'effective' investigation of an alleged 
breach of the substantive right not to be subject to cruel, inhuman or degrading 
treatment or punishment; and 

• Mr Jevtovic's decision was not affected by jurisdictional error. 

Section 109 of the Police Integrity Act 
The Court held that the privative provision articulated in section 109 of the Police Integrity Act 
(now repealed) prevented the Court considering Mr Bare's claim that the decision was unlawful 
because it was incompatible with section 38 of the Charter. Section 109 of the Police Integrity Act 
provides for ‘General Protection of Protected Persons’ and, among other things, states that “(1) A 
protected person is not liable, whether on the ground of lack of jurisdiction or on any other 
ground, to any civil or criminal proceedings to which they would have been liable apart from this 
section in respect of any act purported to be done under this Act unless the act was done in bad 
faith.” 

Mr Bare submitted that a breach of section 38 of the Charter constituted a jurisdictional error. 
Following the High Court's decision in Kirk v Industrial Court of NSW (2010) 239 CLR 531, a 
privative clause cannot operate to exclude judicial review of a jurisdictional error. The decision, 
therefore, to not investigate his complaint was not captured by the section 109 privative clause. 
However, the Court, in considering the statutory purpose of section 38(1), rejected the 
submission that breach of section 38(1) was intended to amount to jurisdictional error. Rather, the 
court noted that “the Charter’s purpose was to have a normative effect and not to result in the 
automatic invalidity of administrative action”. However, the Court acknowledged that, following 
the Kirk decision, section 109 of the Police Integrity Act did not operate to exclude judicial review 
of Mr Jevtovic's decision on other grounds raised by Mr Bare. 

Right to an effective investigation 
Mr Bare submitted that the right to not be subject to cruel, unusual or degrading treatment 
articulated in section 10(b) encompasses a procedural right to an effective investigation in the 
event that the substantive right is breached. This submission is based on the interpretation of 
equivalent provisions of international and regional human rights instruments, including both article 
7 of the International Covenant on Civil and Political Rights (from which the express right in 
section 10(b) derives) and article 3 of the European Convention on Human Rights.  

The Court accepted that, pursuant to section 32(2), it may have regard to comments from 
international bodies such as the Human Rights Committee when considering the scope of human 
rights articulated in the Charter. However, following the findings in Momcilovic (2011) 245 CLR 1, 
it considered that, ultimately, the Charter is to be construed according to its text in its own 
constitutional context and that, when construing legislation, the Court must endeavour to discern 
the intention manifested by the words of the statute. Considering the context of the Charter as a 
whole, the Court noted that throughout the document it not only states exhaustively how such 
rights are to be protected, but also makes a number of procedural requirements relating to the 
protection of a number of other rights. In contrast, the Court found that the text of section 10(b) 
does not contain an express reference to a procedural right to an effective investigation, nor is 
such an interpretation compelled by reference to either Australia’s international obligations or the 
principle of statutory construction that the legislature should not be taken to have intended to 
curtail or abrogate fundamental rights and freedoms, absent unambiguous language showing it 
intended to do so.  
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Jurisdictional error 
The Court considered three issues raised by Mr Bare in respect of his claim that the second 
decision was affected by jurisdictional error, but held that it was not so affected. 

First, the Court rejected the submission that Mr Bare had been denied procedural fairness 
because he had not been given notice that Mr Jevtovic's decision would be made without 
reference to the 'priority matrix', or provided an opportunity to be heard on this.  

Second, the Court agreed that the Charter does provide a new dimension to the consideration of 
what is in the public interest. However, it noted that it had concluded that section 109 of the 
Police Integrity Act precluded consideration of compliance with section 38 of the Charter, and 
further found that there was no evidence that Mr Jevtovic had not considered the complaint in 
light of sections 8 and 10(b) of the Charter.   

Third, the Court dismissed the argument that section 40(4)(b)(i) of the Police Integrity Act did not 
authorise the making of a decision that was incompatible with Mr Bare's right to an effective 
investigation of his complaint. The Court noted that this argument relied on the existence of an 
asserted implied procedural right under section 10(b) but, as discussed above, it had found that 
such a right did not exist. 

Commentary 
This decision provides further guidance as to the construction and operation of sections 10(b) 
and 38 of the Charter. It indicates that a failure to make a decision in a manner compatible with 
section 38 of the Charter will not generally constitute jurisdictional error for the purposes of an 
application seeking judicial review.   

The decision further confirms that the Court will adopt a narrow approach to the operation of 
section 32(2), which enables the Court to have regard to international and foreign comparative 
jurisprudence when construing rights articulated in the Charter. Importantly, the Court indicated 
that section 10(b) does not create a procedural right to an effective investigation of an alleged 
violation of the substantive right not to be subject to cruel, unusual or inhuman treatment or 
punishment. This interpretation of section 10(b) departs from that adopted in respect of 
equivalent rights in international jurisprudence, which has recognised that this right creates both 
substantive and procedural obligations. In future cases, the Court may adopt a similar approach 
to the construction of section 9, the right to life, equivalent provisions of which have also been 
interpreted at an international level to give rise to a procedural right to an effective investigation of 
alleged violations of substantive rights. 

This decision is currently being appealed. Grounds of appeal include, among others, that the 
Court erred in finding that there is no right under the Charter to an effective investigation of 
complaints of serious assault. The Court will also be asked to determine whether the OPI 
properly considered Mr Bare's human rights when it decided to refer his complaint to the Ethical 
Standards Division for investigation. The outcome of this appeal is likely to provide further 
guidance on the operation of the Charter, and in particular sections 10(b) and 38, and may also 
impact the way in which complaints against Victoria Police are dealt with, in particular by the 
OPI's successor, Independent Broad-based Anti-corruption Commission. 

This decision is available online at:  http://www.austlii.edu.au/cgi-
bin/sinodisp/au/cases/vic/VSC/2013/129.html?stem=0&synonyms=0&query=bare%20and%20sm
all&nocontext=1 

Jessica Porter is a Secondee Lawyer at Allens and Catie Shavin is a Lawyer at Allens. 

 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2013/129.html?stem=0&synonyms=0&query=bare%20and%20small&nocontext=1�
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2013/129.html?stem=0&synonyms=0&query=bare%20and%20small&nocontext=1�
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2013/129.html?stem=0&synonyms=0&query=bare%20and%20small&nocontext=1�
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 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Hate speech and freedom of expression 
Saskatchewan (Human Rights Commission) v Whatcott, 2013 SCC 11 (27 February 2013)  

Summary 
In Saskatchewan (Human Rights Commission) v Whatcott, the Supreme Court of Canada upheld 
the constitutional validity of legislation that limits the freedoms of expression and religion in the 
context of hate speech. 

Facts 
Section 14(1)(b) of The Saskatchewan Human Rights Code S.S. 1979, c. S-24 prohibits the 
publication or display of any representation “that exposes or tends to expose to hatred, ridicules, 
belittles or otherwise affronts the dignity of any person or class of persons on the basis of a 
prohibited ground”. Sexual orientation is listed as a prohibited ground. 

Mr Whatcott published and distributed four flyers targeting homosexuals in the local community. 
Two flyers were in the form of open letters to the community entitled, respectively, “Keep 
Homosexuality out of Sakstoon's Public Schools!” and “Sodomites in our Public Schools”. The 
others were photocopies of classified advertisements over which Mr Whatcott had written 
“Saskatchewan's largest gay magazine allows ads for men seeking boys!”.  

Complaints were made to the Saskatchewan Human Rights Commission, which then appointed 
the Saskatchewan Human Rights Tribunal to hear the complaints. Mr Whatcott’s position was 
that his actions were protected by sections 2(a) and (b) of the Canadian Charter of Rights and 
Freedoms. Section 2 provides that everyone has the following fundamental freedoms: “(a) 
freedom of conscience and religion; and (b) freedom of thought, belief, opinion and expression, 
including freedom of the press and other media of communication”. 

The Tribunal held that section 14 of the Code was a reasonable restriction on Mr Whatcott's 
rights under the Charter. The Saskatchewan Court of Queen's Bench upheld the Tribunal's 
finding. This finding was reversed by the Saskatchewan Court of Appeal, and that decision was 
appealed to the Supreme Court of Canada, Canada's highest court.  

Issues 
The first issue before the Supreme Court was whether section 14(1)(b) of the Code was a 
reasonable restriction of Mr Whatcott's rights to freedom of religion and expression as 
guaranteed by sections 2(a) and (b) of the Charter. This turned on section 1 of the Charter, which 
provides a guarantee of “the rights and freedoms set out in it subject only to such reasonable 
limits prescribed by law as can be demonstrably justified in a free and democratic society”. If 
section 14(1)(b) of the Code was valid, then a second question arose as to whether the flyers had 
violated section 14(1)(b). 

Decision 
What does “hatred” mean?  
A significant part of the judgment focused on the meaning of “hatred” under section 14(1)(b) of 
the Code. The Court noted that the statute must be applied consistently with legislative 
objectives, in this case, the elimination of “the most extreme type of expression that has the 
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potential to incite or inspire discriminatory treatment against protected groups on the basis of a 
prohibited ground”. The Court outlined the following definition of hatred (at [55]–[59]): 

• Hate speech prohibitions are to be applied objectively. Courts must ask whether a 
reasonable person, aware of the context and circumstances surrounding the expression, 
would view it as exposing the protected group to hatred. 

• The terms “hatred” and “hatred and contempt” should be interpreted to refer to extreme 
manifestations of the emotion described by the words “detestation” and “vilification”. 

• The focus of the analysis must be on the effect or likely effect of the expression on the 
audience, keeping in mind the legislative objective of reducing discrimination. 

In outlining the above definition of hatred, the Court rejected Mr Whatcott’s criticisms of the 
definition of hatred in the earlier decision of Canada (Human Rights Commission) v Taylor [1990] 
2 SCR 892. He had argued the Taylor definition was subjective and overly broad in its 
application.  

Does the prohibition under section 14(1)(b) infringe a person’s right to freedom of 
expression?  
It was conceded that section 14(1)(b) infringed the freedom of expression guarantee in section 
2(b) of the Charter. Thus, the only issue was whether section 14(1)(b) could be saved by section 
1 of the Charter. The Court noted that a contextual and purposive approach must be taken to any 
analysis under section 1. 

The Court began this analysis by determining whether the objective for which section 14(1)(b) 
was imposed was “pressing and substantial”. The Court had no difficulty in finding that it was. 

The Court then turned to proportionality, which required a lengthy and complex assessment. It 
involved considering whether there was a rational connection between the limit of the prohibition 
and the objective of the section, as well as whether the requirement of minimal impairment had 
been met (being that the limit minimally impairs the right). Both of these considerations involved a 
number of factors.  

In relation to the existence of a rational connection between the prohibition and its objective, the 
wording of section 14(1)(b) received considerable attention. The Court accepted Mr Whatcott's 
criticism of the words “ridicules, belittles or otherwise affronts the dignity of” in section 14(1)(b). 
They were found to be constitutionally invalid and were severed from the provision. Thus, the 
only word in issue was “hatred”. 

The Court then turned to the second element in the proportionality analysis, the requirement of 
minimal impairment. This involved consideration of the following: 

• whether the option chosen by the legislature is one within a range of reasonably 
supportable alternatives; 

• whether the provision in question is overly broad in its application; and 

• the intent requirement under section 14(1)(b), the standard of proof and availability of 
defences.  

In this instance, section 14(1)(b) was found to be within the range of reasonable alternatives 
available to the legislature. The Court dismissed the argument that the “marketplace of ideas” 
was the appropriate place for the balancing of competing rights, noting that courts should not 
overplay the view that rationality will overcome all falsehoods in the unregulated marketplace of 
ideas. The Court also rejected the argument that hate speech should be dealt with only by the 
criminal law. 
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In considering whether section 14(1)(b) was overbroad, the Court found it to be appropriate as it 
captures only an extreme and marginal type of expression which contributes little to the values 
underlying the freedom of expression. 

Turning to intent, the Court saw no reason to depart from the focus of human rights legislation on 
effects rather than intent. Nor did it find a reason to require proof of actual harm, noting the 
difficulty of establishing a causal link between the impugned statement and the resulting hatred, 
and the seriousness of the harm to which vulnerable groups are exposed by hate speech.  

The Court also rejected the arguments that truth and sincerely held belief should be defences. In 
relation to the latter, the Court found that to permit sincerity of religious belief to preclude a 
contravention of section 14(1)(b) would derail the section 1 analysis. Additionally, the presence of 
sincere belief is a subjective question which is irrelevant to the objective application of the 
definition of hatred. 

The final branch of the proportionality test required the Court to assess whether the benefits of 
section 14(1)(b) outweighed the deleterious effects arising from limiting freedom of expression. 
The Court found the protection of vulnerable groups from the harmful effects of hate speech was 
of such importance that it justified the minimal infringement stemming from section 14(1)(b). 

Does the prohibition under section 14(1)(b) infringe a person’s right to freedom of 
religion?  
The Court also considered whether section 14(1)(b) infringed Mr Whatcott's right under section 
2(a) of the Charter to freedom of religion. Mr Whatcott argued that to the extent that section 
14(1)(b) precludes criticism of same-sex conduct or activity, it infringed the freedom of religion 
under section 2(a). 

The Court held that section 14(1)(b) infringed Mr Whatcott's rights under section 2(a) to the 
extent that his choice of expression was caught by the definition of hatred in section 14(1)(b). The 
Court then considered whether, pursuant to section 1 of the Charter, this infringement was 
reasonably justified in a free and democratic society. This raised similar considerations to those 
dealt with in relation to section 2(b) of the Charter. 

As was the case under section 2(b), the Court found that the words “ridicules, belittles or 
otherwise affronts the dignity of” were not rationally connected to the legislative purpose nor did 
they meet the minimal impairment requirement. However, the remaining prohibition on any 
representation that “exposes or tends to expose to hatred” was held to be a reasonable limit on 
the freedom of religion and demonstrably justified in a free and democratic society. 

Application of section 14(1)(b) to the respondent's flyers 
Having determined the relevant legal principles, the Court considered whether the Tribunal's 
decision should be upheld, applying a standard of reasonableness. In relation to the open letters 
the Court held that the Tribunal's conclusions were reasonable and accordingly reinstated the 
Tribunal's decision. However, the Court held that the Tribunal's decision with respect to the 
classified advertisement flyers was unreasonable. Justice Rothstein agreed with the Court of 
Appeal that these flyers were potentially offensive but lawful contributions to the public debate on 
the morality of homosexuality. For example, the words “This shouldn't be legal in Saskatchewan!” 
were not combined with any representations of detestation and vilification delegitimising those of 
same-sex orientation. 
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Remedies 
Given the Court's finding that classified advertisement flyers did not constitute hate speech and 
the fact that compensation was based on the receipt of the flyers by those particular individuals 
claiming compensation, the Court reduced the total award of compensation payable by Mr 
Whatcott to $7,500 along with a prohibition on the distribution of the open letter flyers.  

Commentary  
Saskatchewan v Whatcott is the first Canadian case to have considered hate speech in some 
time. It clarifies the principles governing the constitutional validity of legislation that seeks to limit 
the freedom of expression, recognising the importance to society as a whole of the protection of 
vulnerable groups. The decision confirms that untruth is not a necessary component of hate 
speech. As Justice Rothstein noted, the fact that the publisher of the material has succeeded in 
turning a truthful statement into a hateful message does not make the vulnerable group any less 
worthy of protection. The case also rejects the distinction made by Mr Whatcott between criticism 
of sexual conduct and sexual orientation on the basis that if “expression targeting certain sexual 
behaviour is framed in such a way as to expose persons of an identifiable sexual orientation to 
what is objectively viewed as detestation and vilification, it cannot be said that such speech only 
targets the behaviour”. 

Finally, the judgment is significant in that it highlights that considerable deference should be 
afforded to the legislature in assessing the effectiveness of legislation that aims to reduce hate 
speech. Justice Rothstein stated that “one should not be quick to assume that prohibitions 
against hate speech are ineffectual” and the “government must show that it is reasonable to 
suppose that the limit may further the goal, not that it will do so”. 

Though the above discussion demonstrates the Court's recognition and acceptance of legislation 
limiting hate speech, it is important to note that Saskatchewan v Whatcott continues to impose a 
relatively high threshold on alleged hate speech. In order to warrant the restriction of a person’s 
right to freedom of religion and freedom of expression, the communication in question must 
amount to “detestation” and/or “vilification”. Provisions that seek to limit those rights in relation to 
expression that “ridicules, belittles or otherwise affronts the dignity of” will be constitutionally 
invalid, as was the case in relation to section 14(1)(b) of the Code.  

The decision is available at: http://www.canlii.org/en/ca/scc/doc/2013/2013scc11/2013scc11.html. 

Anna Pogson is a law graduate at Allens. 

Where the exercise of a right to speak freely crosses a red line 
Core Issues Trust v Transport for London [2013] EWHC 651 (Admin) (22 March 2013) 

Summary 
The English High Court of Justice held that Transport for London's decision to prevent the Core 
Issues Trust from advertising a confrontational message against lesbians, gay men, bisexual and 
transgender individuals on London's bus network did not contravene Transport for London's duty 
to act compatibly with the European Convention on Human Rights.    

Facts 

The Trust and Anglican Mainstream are companies limited by guarantee and registered charities 
whose objects are the advancement of religion and the promotion of biblical scriptures. Transport 
for London is a statutory body and makes provision for bus services in London through 
contractors.  

http://www.canlii.org/en/ca/scc/doc/2013/2013scc11/2013scc11.html�
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Bus operators can accept commercial advertisements on buses subject to certain conditions. 
These conditions include a requirement that advertisements must comply with Transport for 
London's advertising policy and the British Code of Advertising, Sales Promotion and Direct 
Marketing. Transport for London's advertising policy excludes advertisements that, in Transport 
for London's reasonable opinion, are likely to cause "widespread or serious offence to members 
of the public" or "which relate to matters of public controversy or sensitivity".  

Advertising on Transport for London's bus network is managed by external contractors. On 4 
April 2012, Anglican Mainstream, on behalf of the Trust, submitted an order form to an external 
contractor for an advertisement. This advertisement stated "NOT GAY! EX-GAY, POST-GAY 
AND PROUD. GET OVER IT". This advertisement was intended to respond to an earlier 
advertisement by Stonewall – an organisation concerned with promoting equality and justice for 
LGBTI individuals – which appeared on Transport for London's bus network. That advertisement 
stated "SOME PEOPLE ARE GAY. GET OVER IT!"  

On 5 

On 12 April, the external contractor confirmed Anglican Mainstream's order and the two parties 
entered into a contract. That afternoon, the external contractor notified Transport for London that 
it had accepted Anglican Mainstream's order. 

April, the external contractor submitted the advertisement to an industry-created committee 
which offers advice on compliance with the British Code, Advertising, Sales Promotion and Direct 
Marketing. On 10 April, the committee notified the external contractor that it was unlikely that the 
Advertising Standards Authority – an independent body that administers the Code and 
investigates complaints – would uphold complaints against Anglican Mainstream's advertisement.  

Later that same afternoon, the Guardian newspaper published an article that the advertisement 
would run on buses the following week. The article triggered a large number of posts on the 
Guardian website and elsewhere, objecting to the advertisement. Transport for London also 
received a large number of complaints. That evening, Transport for London issued a public 
statement that the advertisement would not run on the bus network.  

The Trust brought judicial review proceedings alleging, among other things, that Transport for 
London's decision was made without proper consideration to the human rights of Anglican 
Mainstream and the Trust.  

Decision 
The Court accepted that Transport for London is required to read and give effect to primary and 
subordinate legislation in a manner which is compatible with the European Convention on Human 
Rights. The Court considered the following Convention rights. 

Freedom of expression (article 10) 
The Court held that advertising is a medium which, in principle, is protected by article 10. Article 
10 was engaged because Transport for London interfered with the Trust's right to express its 
message through advertising.  

Since article 10 was engaged, the Court considered whether the interference was prescribed by 
law; in furtherance of a legitimate aim; and necessary in a democratic society. The interference 
was prescribed by law because the advertising policy met the requirement of legal certainty. 
Transport for London applied its policy in furtherance of a legitimate aim: to protect the rights of 
LGBTI individuals.   
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In considering whether the interference was necessary in a democratic society, the Court had to 
consider two separate exercises of judgment by Transport for London. Firstly, Transport for 
London's decision to adopt the advertising policy which prohibits advertisements "likely to cause 
widespread or serious offence" or which "relate to matters of public controversy or sensitivity". 
The Court considered that it was proportionate to ask people to express controversial or offensive 
messages through means other than advertising on buses in a major city. Critical to this 
conclusion was the intrusive nature of this form of advertising and that the nature of these 
advertisements made it unlikely for a reasoned case to be made. In the Court's view, the 
advertising policy did not contravene article 10.  

Secondly, the Court considered Transport for London's decision not to approve the Trust's 
advertisement. The Court weighed up a number of competing considerations. The Court 
recognised that Transport for London had applied its policy in an inconsistent and partial manner 
by previously permitting advertisements offensive to religious groups to be displayed on buses. 
Moreover, the Court noted that Transport for London refused the Trust a right to respond. These 
factors were nevertheless outweighed by countervailing considerations:  

• the location of the advertisement;  

• the large number of people exposed to it; 

• the confrontational nature of the message that was liable to promote homophobic views; 
and  

• that Transport for London would breach its public sector equality duty if it allowed the 
advertisement to run. 

Prohibits discrimination in the enjoyment of Convention rights (article 14) 
The Trust made two submissions. Firstly, that Transport for London discriminated against the 
Trust by refusing the Trust's advertisement and accepting Stonewall's advertisement. The Court 
rejected this argument on the ground that Transport for London decision's was based on the 
advertisement's content as opposed to the Trust's identity. Secondly, the Trust submitted that 
Transport for London discriminated against “ex-gays” who are a protected class under the 
Equality Act 2010 (UK) and that “ex-gays” face hostility and discrimination. The Court also 
rejected this submission because, among other things, “ex-gays” were not a protected class.    

Freedom of thought, conscience or religion (article 9) 
The Court held that article 9 was not engaged for two reasons. First, the rights protected by 
article 9 could not be enjoyed by corporate entities or non-natural persons such as associations. 
Secondly, the Trust was seeking to express its perspective on a moral issue, not the 
manifestation of a religious belief. Even if the advertisement was motivated by religious belief, the 
advertisement did not express that belief. Nor was the Trust required by religious belief to 
communicate these views by way of advertisement on London buses.   

Commentary 
This decision potentially has implications for human rights legislation which protects freedom of 
speech and freedom of thought, conscience, religion or belief such as the Charter of Human 
Rights and Responsibilities Act 2006 (Vic). 

The decision demonstrates that when considering whether restrictions on freedom of speech are 
proportionate to a legitimate end, where the restriction is on speech:  

• which makes no reasoned or informed contribution to debate on sensitive issues;  
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• is likely to lead to ill-informed views, or foster prejudice, against persons based on their 
sexual orientation, sex, age or race; and 

• is communicated through intrusive means to persons likely to be offended, 

then Courts are likely to form the view that the restrictions satisfy the proportionality test.   

This decision also illustrates that the freedom of thought, conscience, religion and belief will not 
necessarily protect conduct or speech that is merely motivated by religious belief. The conduct or 
speech must be seen as a manifestation of that belief or prescribed by that belief before the 
freedom can be engaged.   

The decision is available online at: 
http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/core-issues-trust-v-tfl.pdf 

Andrew Hanna is a law graduate at Allens. 

Ban on paid political advertising not a violation of the right to freedom of 
expression 
Animal Defenders International v The United Kingdom, [2013] ECHR (Application no. 48876/08) 
(22 April 2013) 

Summary 

The Grand Chamber of the European Court of Human Rights held, by a majority of nine to eight, 
that the long-standing ban on paid political advertising on television and radio in the United 
Kingdom does not contravene the right to freedom of expression in article 10 of the European 
Convention on Human Rights. 

Background and facts 
The applicant, Animal Defenders International, is a non-governmental organisation based in 
London that campaigns against the use of animals in commerce, science and leisure, and seeks 
to achieve changes in the law and to influence public and parliamentary opinion on this issue. 

In 2005, Animal Defenders began a campaign called My Mate’s a Primate, which condemned the 
keeping and exhibition of primates and their use in advertising. As part of this campaign, Animal 
Defenders planned to broadcast a 20 second television advertisement in the UK. This 
advertisement began by showing a young girl in an animal cage emerging from the shadows. 
This was followed by the following messages: “A chimp has the mental age of a four year old”; 
“Although we share 98% of our genetic make-up they are still caged and abused to entertain us”; 
and “To find out more, and how you can help us to stop it, please order your £10 educational 
information pack”. The advertisement concluded by showing a chimpanzee in the same position 
as the young girl. An advertisement from the same campaign can be viewed here. 

The advertisement was submitted to the Broadcast Advertising Clearance Centre which, on 5 
April 2005, declined to clear it on the ground that Animal Defenders was an organisation “wholly 
or mainly of a political nature” and thus broadcast of the advertisement was prohibited by section 
321(2) of the Communications Act 2003 (UK). Such a prohibition has existed since the beginning 
of paid advertising on radio and television in the UK. 

On 19 October 2005, Animal Defenders issued proceedings in the High Court of England and 
Wales seeking a declaration under the Human Rights Act 1998 (UK) that section 321(2) of the 
Communications Act was incompatible with article 10 of the Convention regarding freedom of 
expression. On 4 December 2006, the High Court refused to issue a declaration of 

http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/core-issues-trust-v-tfl.pdf�
http://www.youtube.com/watch?v=qON_lFQE4HY�
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incompatibility. On 12 March 2008, the House of Lords unanimously dismissed Animal 
Defenders’ appeal. 

Following this, Animal Defenders took the matter to the European Court of Human Rights. On 29 
November 2011 the Chamber of the European Court referred the case to the Grand Chamber 
consisting of 17 judges. Hearing took place on 7 March 2012 and judgment was handed down on 
22 April 2013. 

 

Decision 

In assessing whether or not the ban infringed article 10 of the Convention, argument focussed on 
the qualification in article 10(2) that freedom of expression is subject to such restrictions as “are 
necessary in a democratic society”. 

Animal Defenders’ argument was that the ban was too broad to be proportionate in a democratic 
society. The key points made to support this argument were that:  

• the ban was too widely defined in that it applied at all times, did not distinguish public interest 
advocacy from “party politics” and favoured established political parties and well-funded 
bodies; 

• the ban unjustifiably applied to TV and radio broadcasts and not to other forms of equally 
persuasive media; 

• it had not been proven that without the prohibition there was a risk of compromising the 
impartiality of broadcasting or the integrity of the other mechanisms said to ensure the 
impartiality of broadcasting; and 

• the evidence showed that concerns about less restrictive regulation were exaggerated and 
unproven. 

The arguments of the UK government in response were that the interference with freedom of 
speech was proportionate as: 

• the ban targeted only the most pervasive and persuasive media, but did not regulate other 
media such as online or newspaper advertising; 

• the ban only covered paid advertising; 

• without the ban, given the cost of advertising in broadcast media, many NGOs would be 
disadvantaged when opposing the arguments of commercial bodies, as the advertising 
budget of the commercial sector for one day exceeds that of the NGO sector for an entire 
year; 

• removing the ban would undermine the UK government’s scheme of broadcasting 
impartiality; and 

• the provision of regulated, free, political advertising negated some of the undesirable impact 
of the ban. 

Additionally, the UK government argued that the European Court should afford a wide margin of 
appreciation and be slow to second guess the ban, as it had been carefully considered by the 
democratically elected UK parliament and passed without dissent. It had also been affirmed by 
the UK’s domestic courts. 

The judgment was issued by seven judges (with whom Judge Bratza concurred adding some 
reasons of his own). Firstly, the European Court found that the margin of appreciation was, in 
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principle, quite narrow, given the importance of debate on matters of public interest and of a free 
press.  

The Court held that the prohibition was proportionate to the legitimate aim of avoiding the 
distortion of debate on matters of public interest by unequal access to influential media by 
financially powerful bodies. The key bases for this finding were that: 

• the question is not whether less restrictive means could be employed to achieve the desired 
result or whether the UK government could prove that without the ban, the desired result 
could not be achieved, but rather whether the UK government acted within the margin of 
appreciation afforded to it; 

• considerable weight should be given to the fact that the issue had been considered by both 
parliament and the judiciary in the UK; 

• importantly, the ban only applied to paid advertisements and only on TV and radio – forms of 
media which, the Court felt, remain the most influential despite the advent of the internet and 
social media; 

• the cost of broadcast advertising is out of the reach of most NGOs; 

• the allowance for free, regulated, political advertising mitigates, to some degree, the 
interference with freedom of speech; and 

• it was reasonable for the UK government to fear that less restrictive alternatives would not 
sufficiently achieve the desired result, given the increased risk of circumvention and difficulty 
of enforcement. 

The judgment concluded by noting that it remained open to Animal Defenders to disseminate 
their message: 

• as unpaid program content on TV and radio;   

• as paid advertising in non-broadcast media such as newspapers, magazines and online; 

• as paid non-political advertising through a non-charitable arm, which, on the evidence, did 
not appear to be prohibitively expensive to establish; and  

• by way of social media, flyers and public demonstrations. 

Two dissenting opinions were given, with the crux of the dissent being that, in order to impose a 
general prohibition such as this, it must be shown that there is a real danger that a legitimately 
undesirable end cannot be avoided by taking less stringent measures. The dissenting judges did 
not believe the UK government had established this. The first dissenting opinion went further 
holding that prohibiting political speech in this way, however well-intentioned, is unjustifiably 
paternalistic and antithetical to the democratic ideal of freedom of expression.  

Commentary 

The facts of this case are reminiscent of one of the two cases in which the High Court of Australia 
first recognised the implied freedom of political communication in the Australian Constitution, 
Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106. In that case, the 
High Court found that legislation designed to prohibit paid political advertising during an election 
period and replace it with free, regulated, political advertising was invalid because it breached the 
implied freedom of political communication.  

The restrictions on the broadcast of political advertising in Australia today are largely set out in 
the Broadcasting Services Act 1992 (Cth). This legislation requires that during an election period 
(the period commencing 33 days before the polling date), radio and TV broadcasters who 
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broadcast election material “must give reasonable opportunities for the broadcasting of election 
matter to all political parties contesting the election”. Additionally, there is a complete blackout 
imposed on election advertisements on radio and TV from the end of the Wednesday prior to 
polling day (the Saturday) until the close of the poll. Finally, broadcasters are required to 
broadcast identifying particulars along with political matter including the name of the person or 
party who authorised the broadcast. 

Few countries today impose an outright ban on the broadcast of paid political advertisements. 
That said, dissent is often expressed in Australia, and even more so in the US, about the time 
and effort that goes into raising money in order to pay for advertising, rather than into 
campaigning proper. 

It seems opinion is, like the European Court, closely divided on whether prohibiting the broadcast 
of paid political advertisements serves to support or hinder democratic public debate.  

This decision is available online at: http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-
119244. 

Ian Ranson, Law Graduate, King & Wood Mallesons Human Rights Law Group 

European court rejects extradition request on basis of acute mental 
illness 
Aswat v The United Kingdom, ECHR 2013 (Application no. 17299/12) (16 April 2013) 

Summary 
The European Court of Human Rights has unanimously held that the extradition of the applicant 
from the UK to the US would violate article 3 of the European Convention on Human Rights 
because of the severity of the applicant’s diagnosed mental illness. 

Facts 
Mr Aswat, the applicant, was indicted in the US as a co-conspirator in a plot to create a jihad 
training camp in Oregon and was subsequently arrested in the UK in 2005 upon request of the 
US. The applicant suffers from paranoid schizophrenia. He is currently being held in Broadmoor 
High Security Psychiatric Hospital, having being transferred from HMP Long Lartin in March 2008 
after meeting the conditions for detention under the UK's mental health legislation. 

The UK Secretary of State made an order for the applicant's extradition on 1 March 2006, 
following the Senior District Judge's determination that none of the bars to extradition applied to 
the applicant's case. The applicant brought this case after having unsuccessfully appealed the 
extradition order to the House of Lords. The proceedings were initially conducted together with 
the case of Babar Ahmad and Others v the United Kingdom (application nos. 24027/07, 
11949/08, 36742/08, 66911/09 and 67354/09), which concerned similar complaints.  

Argument 
The applicant argued that his extradition to the US would contravene article 3 of the Convention, 
which provides: "No one shall be subjected to torture or inhuman or degrading treatment or 
punishment." The applicant submitted that his detention in Broadmoor Hospital was vital for his 
personal safety and treatment. He also submitted that, if extradited, it was unknown how long he 
would remain in pre-trial detention and what the conditions of that detention facility would be. 
Furthermore, if convicted and sentenced, he would most likely be sent to the “supermax” prison, 
“ADX Florence”, and placed in a single cell (spending the majority of his time alone). Such 

http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-119244�
http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-119244�
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isolation would likely exacerbate his paranoid schizophrenia. The applicant argued that these 
detention conditions would amount to ill-treatment under article 3. 

In response, the UK Government contended that the extradition would not be incompatible with 
article 3, as the applicant's health concerns would be considered during every decision made 
regarding his allocation within the US prison system, provided the applicant consented to having 
his confidential medical records communicated to US authorities.  

Decision 
The Court unanimously upheld the application on the sole basis of the current severity of the 
applicant's mental illness. In doing so, it underlined the importance of article 3 as enshrining a 
core value of democratic society, and reinforced its line of authority regarding extradition: "that 
Article 3 prohibits in absolute terms torture or inhuman or degrading treatment or punishment and 
that its guarantees apply irrespective of the reprehensible nature of the conduct of the person in 
question". 

The Court's conclusion as to whether the applicant's extradition to the US would breach article 3 
hinged on the conditions of the detention facility the applicant would be housed in and what 
medical services would be available to him there. It therefore gave full consideration to the 
submissions of the US Department of Justice on this point and even accepted that the applicant 
would have access to medical facilities, as well as mental health services, no matter which 
institution he was placed in if convicted. 

Despite this, the Court recognised that any evaluation of those detention conditions was 
hampered because of the uncertainty surrounding which detention facility the applicant would 
actually be placed. Consequently, the Court determined that "in light of the current medical 
evidence [including the Applicant's necessary detention in Broadmoor Hospital] … there is a real 
risk that the Applicant’s extradition to a different country and to a different, and potentially more 
hostile, prison environment would result in a significant deterioration in his mental and physical 
health and that such a deterioration would be capable of reaching the Article 3 threshold".  

It was this combination of factors that distinguished the applicant's case from Babar Ahmad, 
where the Court held that the ADX Florence conditions did not amount to a breach of article 3 for 
individuals in good health or with less serious mental health problems. 

Commentary 
Unlike the UK, Australia does not have the benefit of a broad and domestically enforceable 
human rights instrument at the national level. However, Australia is still bound under international 
law to uphold human rights principles. In particular, the International Covenant on Civil and 
Political Rights (including its First Optional Protocol) may be useful in mounting a similar 
argument to that raised in Aswat. 

Article 7 of the ICCPR is the equivalent provision to article 3 of the European Convention. 
Australia has agreed to be bound by the ICCPR and as such the human rights principles at the 
core of the Aswat decision also apply to Australia.  

The case confirms that international human rights law absolutely prohibits the extradition of a 
person to a place where they would experience treatment amounting to torture or inhuman or 
degrading treatment or punishment. 

This decision is available online at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
118583 

Bianca Parussolo, Pro Bono Graduate – Melbourne, DLA Piper Australia 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-118583�
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-118583�
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Human rights abuses, corporate liability and extraterritorial application of 
the Alien Tort Statute 
Esther Kiobel, Individually and on behalf of her late husband Dr. Barinem Kiobel, et al, 
Petitioners. v. Royal Dutch Petroleum Co. et al., 569 US (2013) (17 April 2013) 

Summary 
The United States Supreme Court has found that the Alien Tort Statute, used for decades by 
survivors of human rights abuses to seek redress, has no application to violations committed in 
other countries unless there is a strong connection with the US. The Court expanded the 
presumption against extraterritorial application to limit the scope of the Statute. The Justices of 
the Court agreed that mere presence of a corporation in the US would not of itself demonstrate a 
strong enough link to bring alleged extraterritorial human rights violations within the Statute’s 
ambit. However, the Court declined to address the broader question of corporate liability under 
the Alien Tort Statute.  

Facts 
The applicants, Mrs Kiobel and others, are Nigerian nationals that resided in the Ogoni region of 
Nigeria during the 1990s. The applicants stated that during the early 1990s residents of the area 
protested against oil exploration conducted by Shell Petroleum Development Company (SPDC), 
a subsidiary of the respondent holding companies Royal Dutch Petroleum Co and Shell Transport 
and Trading Company p.l.c. The applicants alleged the respondents compelled SPDC to aid and 
abet the Nigerian government in violently suppressing peaceful demonstrations. 

History of proceedings 

Following unrest in Nigeria, the applicants moved to the US where they were granted political 
asylum and became legal residents. The applicants filed a class action suit in the District Court 
under the Alien Tort Statute requesting relief under customary international law. The Alien Tort 
Statute allows foreign citizens to bring law suits in Federal Courts for some violations of the law of 
nations. The District Court dismissed some of the claims but denied the respondents' motion to 
dismiss claims for aiding and abetting crimes against humanity, torture and cruel treatment, and 
arbitrary arrest and detention. These claims were certified for interlocutory appeal in the Court of 
Appeals for the Second Circuit. The Second Circuit dismissed the remainder of the complaint in 
its entirety, noting the law of nations does not recognise corporate liability. The Supreme Court 
then granted certiorari to consider that question but ordered new briefing and argument on the 
related question of whether and under what circumstances the Alien Tort Statute allows courts to 
recognise a cause of action for violations of the law of nations occurring in a foreign sovereign. 

Decision 
The court unanimously dismissed the applicants' claim, although the reasoning used to reach this 
conclusion differed.  

The opinion of the Court was delivered by Chief Justice Roberts, joined by Justices Scalia, 
Kennedy, Thomas and Alito. Chief Justice Roberts recalled the presumption against 
extraterritorial application, outlined in Morrison v. National Australia Bank Ltd., 561 US (2010), 
requiring a clear indication from Congress that a statute should apply to foreign sovereigns. The 
presumption, which intends to prevent interference in foreign policy, had previously applied on 
the basis of "merits questions". The Alien Tort Statute, in contrast, is "strictly jurisdictional" (Sosa 
v. Alvarez-Machain, 542 US 692,732). However, the Court was of the opinion that the 
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presumption should nonetheless apply to avoid the alternative, which might amount to judicial 
interference in foreign policy.  

Chief Justice Roberts further reasoned that nothing within the text of the Alien Tort Statute 
rebutted the presumption. At the time of drafting, three key offences under the law of nations 
were identified: (a) violation of safe conducts, (b) infringements of the rights of ambassadors, and 
(c) piracy. The first two had domestic application only, and the third did not consider conduct that 
occurred on the soil of a foreign sovereign but rather conduct happening at sea, outside the 
scope of any jurisdiction. His Honour noted that as all conduct occurred outside the US and the 
claims did not touch the interests of the nation with "sufficient force to displace the presumption" 
the claim must fail. His Honour added that "a mere corporate presence" within the US would not 
be a sufficient force as corporations were necessarily present in multiple jurisdictions.  

Justice Kennedy wrote an additional paragraph, agreeing with the majority, but noting further 
exploration of extraterritorial application might be needed in the future. Justice Alito also provided 
a concurring written judgment, joined by Justice Thomas, in which he declared the Alien Tort 
Statute only applied to violations of international law as it stood at the time of drafting in 1789. 

Justice Breyer, joined by Justices Ginsburg, Sotomayor and Kagan, provided a second significant 
judgment. His Honour disagreed that the presumption had not been rebutted. His Honour noted 
that while piracy occurred at sea it necessarily took place aboard a ship and should be deemed to 
occur in the territory of the ships’ flag state. Justice Breyer turned to principles of foreign relations 
law to find jurisdiction for the Alien Tort Statute where a defendant's conduct would substantially 
and adversely affect an important national interest of the US, particularly the longstanding duty to 
not provide safe harbour for an enemy of mankind. However, His Honour found that the mere 
corporate presence of the defendants within the US failed to vindicate a distinct national interest, 
particularly as the claim was not that the respondents themselves had engaged in the activities of 
torture, genocide and so on, but had merely helped others to do so. This meant that there could 
be no claim of provision of safe harbour to an enemy of mankind and that the claim was too 
remote. 

Commentary 
Kiobel demonstrates the reluctance of the US Supreme Court to involve itself in conduct that has 
occurred in foreign jurisdictions unless a sufficient American interest is involved. The decision 
also significantly confines the scope of a statute that has previously been a critical avenue for 
holding human rights violators to account. 

However, the judgment fails to fully answer the question for which the Supreme Court granted 
leave – whether a corporation may be liable under the Alien Tort Statute. The impact of this is 
that while many current claims under the Alien Tort Statute will now have to fail, until further 
judicial direction is given, corporations might still be liable under the statute should their conduct 
sufficiently affect an American interest.  

Ella Dalrymple, Pro Bono Graduate – Sydney, DLA Piper Australia 
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Police retention of personal information may breach privacy, even when 
information is publicly available or legally obtained 
Catt v ACPO and Ors; T v Commissioner of Police of the Metropolis and Anor [2013] EWCA Civ 
192 (14 March 2013) 

Summary 

The English Court of Appeal upheld two appeals from the Divisional Court regarding the right to 
respect to private life under article 8(1) of the European Convention of Human Rights and the 
retention of information by the police. The Court found that, even in cases where the collection of 
information did not breach the right to privacy or the information was publicly available, 
systematic collation and retention of such information may amount to an unjustifiable infringement 
of the right to privacy.  

Facts 
Mr Catt and Ms T (appellants) maintained that certain material held by the police was of a 
personal and private nature. They argued that police collection and continuous retention of such 
information was in breach of the right to privacy contained in article 8 of the Convention. Public 
authorities in England and Wales are required, under section 6 of the Human Rights Act 1998 
(UK), to act in a manner that is compatible with the rights outlined in the Convention. 

Mr Catt 
Mr Catt was a protestor who was known to frequent public demonstrations. Certain information 
about Mr Catt (such as his name, age and appearance) was recorded on the National Domestic 
Extremism Database; Mr Catt was not the specific target of any observations or investigations but 
was referred to in the course of descriptions of events. There was also a photograph of Mr Catt 
that was removed in 2010. At first instance, he sought an order compelling the police to remove 
all reference to him from the database, which failed. The Divisional Court held that the 
information retained by the police was of a public rather than private nature, having been 
obtained from observations made at public demonstrations, which could be no different to reports 
compiled by interested members of the public.  

Ms T 
Ms T was served with a “Prevention of Harassment Letter” after the police received an allegation 
that she had directed a homophobic insult toward one of her neighbour’s visitors. The Crime 
Reporting Information System (CRIS) recorded the fact that a decision had been made to serve 
Ms T with this warning letter. The information had been retained for two and a half years. Ms T 
denies the allegation and sought an order that the police destroy the letter and remove from their 
records all references to the decision. At first instance, Ms T’s application failed. Justice Eady at 
first instance held that there was an interference with her rights under article 8(1), but that 
interference was justified pursuant to article 8(2) (outlined below). However, during the course of 
the appeal preparation, the respondent reviewed the original decision and decided that the record 
would infact be destroyed. Although Ms T has achieved her purpose, the Court of Appeal agreed 
to hear argument and determine the matter due to the importance of the issues.  

Decision 
The Court of Appeal reviewed the case law on the right to privacy as contained in article 8 of the 
Convention. According to the article, everyone has the right to respect for his or her private life, 
and there are limited circumstances where it is permissible for public authorities to interfere with 
this right, namely where such an interference is in accordance with law, or is necessary in a 
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democratic society in the interests of national security or public safety, for the prevention of 
disorder or crime, or for the protection of the rights and freedom of others.  

Interference – article 8(1) of the Convention 
The Court adopted the definition of “private life” as set out in S v United Kingdom (2009) 48 
EHRR 50. This definition includes (but is not limited to) the physical and psychological integrity of 
a person, information about a person’s health, ethnic identity, gender identification, name, sexual 
orientation and sexual life, and any information linking a person to their family. Following the 
approach in S v United Kingdom, the court will “have due regard to the specific context in which 
the information at issue has been recorded and retained, the nature of the records, the way in 
which these records are used and processed” to assess whether a breach of the right to privacy 
has occurred. 

Reasonable expectation of privacy 
The Court considered the current jurisprudence on the reasonable expectations of privacy. First, 
it noted that there will not be an interference with the right to privacy where a person knowingly or 
intentionally involves himself in activities which may be recorded or reported in public, in 
circumstances where that person does not have a reasonable expectation of privacy: Kinloch v 
Lord Advocate [2012] UKSC 62. In addition, where the activities recorded by authorities are 
activities undertaken in a public place, there will usually not be a reasonable expectation of 
privacy: see X v United Kingdom (Application No 8577/72); Freidl v Austria (1995) 21 EHRR 83. 
Further, information of a public nature may become private over time (R (L) v Commissioner of 
the Police of the Metropolis [2009] UKSC 3). Whether the authorities have invaded a person’s 
privacy will also depend on whether they were targeted or identified (Freidl v Austria) and 
whether the authorities were behaving in a way that they are expected to behave (R (Wood) v 
Commissioner of Police of the Metropolis [2009] EWCA Civ 414).  

Treatment and use of recorded information 
The Court was of the view that although the starting point to considering whether the right to 
respect for private life has been engaged is whether the claimant had a reasonable expectation of 
privacy, other considerations also “come into play in relation to the collection and retention of 
personal data by the authorities”. The Court found there is support for the proposition that, even 
where information that is recorded is public information, there will be a breach of article 8(1) if the 
authorities systematically collect, store or process that information on a database that enables the 
authorities to search for and recover information by reference to a particular person. The case 
law shows that the “processing and retention of even publicly available information may involve 
an interference with the subject’s article 8 rights”. 

Justification – article 8(2) of the Convention 
The Court then turned to the question of whether the breach of the right to privacy could be 
considered justified under the circumstances. The court set out that the conduct in question must 
satisfy three requirements in order to justify a breach of article 8(1) rights under article 8(2): 

• that it is in accordance with the law (the law being sufficiently accessible and certain and 
do not give the authorities an excessively broad discretion over the manner of their 
implementation); 

• that it is carried out in pursuit of a legitimate aim; and 

• that the interference is proportionate to the aim sought to be achieved. 
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The Court noted that the need to strike a fair balance between the personal interest of the 
claimant in maintaining respect for their private life and the pursuit of a legitimate aim in the 
interests of the public. 

The case of Mr Catt – article 8(1) of the Convention 
The Court found that Mr Catt did not have a reasonable expectation of privacy, given the 
information was publicly available, and the police were doing what was expected by recording 
that information. However, the Court found that the collection and storage of his information on 
the database in a way that was easily searchable involved an interference to his right to respect 
for private life. 

The case of Mr Catt – article 8(2) of the Convention 
The database has no statutory foundation but is based on the common law powers of the police. 
The object of the database was legitimate – to assist in preventing disorder and crime and to 
safeguard the rights and freedoms of others.  

The information, which was of a personal nature but not of a sensitive kind, was retained 
indefinitely. The relevant policy set out that information should be held for a minimum of six years 
to assist the police in identifying offending patterns over time. The Court did not doubt the 
importance of modern policing of detailed intelligence gathering and the judgment of the police of 
what information is relevant to assist their task. However, the systematic collection, processing 
and retention on a searchable database of personal information, even of a relatively routine kind, 
involves a significant interference with the right to respect for private life. The Court was not 
convinced that the value of the information is sufficient to justify its continued retention. The Court 
found that the interference had not been justified and the appeal was allowed. 

The case of Ms T – article 8(1) of the Convention 
The Court noted that issuing the letter was in itself unlikely to amount to an interference with her 
right to respect for her private life. However, the issue of the letter had to be viewed in the context 
of the CRIS report and the retention by the police of a copy of the letter and the information 
describing the allegation. The Court was of the view that the letter and the CRIS report contained 
information of a personal kind, the systematic processing and retention of which will amount to an 
unlawful interference with the right to respect for private life if not justified. Further, the Court was 
of the view that the nature of the information, if it is public, is of the kind that can reasonably be 
expected to be forgotten over the course of time so that it becomes private information. 

The case of Ms T – article 8(2) of the Convention 
The Court was of the view that the retention of the letter by authorities was done in pursuit of a 
legitimate aim, being the prevention of crime and the protection of the rights and freedoms of 
others. The Court noted that the letter was not a formal determination, and although it would have 
been better if the police had consulted Ms T before serving the letter on her, this did not make the 
letter unlawful. However, the Court was concerned about the blanket nature of the CRIS policy 
which allowed for the retention of such information for up to twelve years for any allegation of 
harassment, and was of the view that retention of information of this kind for more than a matter 
of months needed to be justified. The Court found that the continued retention of the information 
was “unnecessary, disproportionate and unjustifiable” in light of the decision by authorities to 
expunge the record. The appeal was allowed. 

Commentary 

The Victorian Charter frames the right to privacy in terms of a prohibition on ‘unlawful’ or 
“arbitrary” interference with that right. The proportionality approach adopted by the courts in 
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relation to article 8(2) was applied to section 13(a) of the Victorian Charter by Justice Bell in 
Patrick’s Case [2011] VSC 327 and WBM v Chief Commissioner of Police [2012] VSCA 159. 
However, the majority in WBM only went so far as to say that the approach provides “some 
guidance” in the context of arbitrary interference. It is unclear whether Australian courts will follow 
the Court of Appeal in finding that authorities who systematically collect, store or process 
information regarding personal details, even where that information is public, are interfering with 
the right to privacy – either per se or on the basis that the authorities must show that the value of 
the information is sufficient to justify the breach of privacy by its retention.  

The decision is available here: 

Roxanne Moore is a lawyer at Arnold Bloch Leibler. 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/192.html 

UK High Court of Justice holds 17 year olds should be treated as children 
in the criminal justice system 
The Queen on the Application of HC (a child, by his litigation friend CC) v The Secretary of State 
for the Home Department and Others 

Summary 
[2013] EWHC 982 (Admin) (25 April 2013) 

In the United Kingdom, 17 year olds apprehended by police are treated as adults. The High Court 
of Justice has held that to treat 17 year olds as adults offends the UN Convention on the Rights 
of the Child, which informs the UK’s obligations under the European Convention on Human 
Rights and the Human Rights Act 1998 (UK). Accordingly, the UK must adapt its existing 
practices so that 17 year olds are treated as children. The law should promote the child’s best 
interests and provide special protections appropriate to their age.  

Facts 

Under some UK laws and the police Code of Practice, 17 year olds apprehended by police are 
treated as adults. As a consequence, they are denied the benefit of some procedural protections 
which apply to children. Specifically, where a person aged 16 or less is taken into custody, the 
police are required to notify an appropriate adult (parent or guardian) as soon as practicable after 
arrest. Police may not question or take the fingerprints of a child 16 or under until the appropriate 
adult is present.  

The applicant in this case turned 17 years old four weeks before he was arrested on suspicion of 
robbery. Because he was 17, he was denied permission to contact his mother (the police 
exercised their discretion, available only in respect of adults, to withhold the right to contact a 
friend or family member).  

When the applicant’s mother was told (possibly by relatives) some hours later, she was not 
allowed to speak to her child. The applicant had never been in trouble with police and ultimately 
was not charged. Although the police’s investigative processes and failures were not central to 
the Court’s determination, the Court noted that if the police had checked the applicant’s phone 
records it would have been apparent the 17 year old could not have been responsible for the 
robbery.  

Against this background, the applicant asked the Secretary of State to exercise her legislative 
powers to revise the police Code of Practice so that 17 year olds would be treated as children. As 
children they would be entitled to have an appropriate adult present during questioning. The 
Secretary of State refused, on the basis that it was not necessary to treat a 17 year old as a child 
with special protections.  

http://www.bailii.org/ew/cases/EWCA/Civ/2013/192.html�
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The question that came before the court was not whether the police had acted improperly when 
they complied with the code, but rather whether the Secretary of State could lawfully refuse to 
amend the code. This meant determining whether the Secretary of State is required to afford 
special protection for children in detention and, if so, whether 17 year olds are considered 
children.  

Decision 

Per Lord Justice Moses (Mr Justice Parker concurring) the court held that the Secretary of State 
acted unlawfully in refusing to amend the Code of Practice.  

Under section 6 of the Human Rights Act it is unlawful for public authorities (such as the 
Secretary of State) to act incompatibly with rights protected under the European Convention, to 
which the UK is a party. Lord Justice Moses reasoned that the question then was whether any 
rights contained in the European Convention required a 17 yr old to be treated as a child and 
receive special protection in custody.  

The European Convention does not define who is a child and who is an adult. Article 8 does, 
however, protect the right to privacy and family life. The Lord Justice cited a number of decisions 
of the European Court of Human Rights which held that article 8 includes the right to develop and 
maintain familial relationships in prison. Relying on earlier decisions of the High Court and the UK 
Supreme Court in relation to the rights of minors under the European Convention, he further 
concluded the right to privacy and respect for family life under the European Convention “must be 
interpreted in harmony with the general principles of international law.”  

Turning to international law, Lord Justice Moses considered the rights of children under the 
Convention on the Rights of the Child. The Convention on the Rights of the Child is the most well-
recognised, authoritative international statement on the rights of children. Fortunately, it defines a 
child as a person less than 18 years of age (article 1). It goes on to set out the specific rights of 
children to connection with family (articles 5 and 9) and to be treated with dignity and special 
protection in detention (articles 39 and 40). Article 3 also provides that “the best interests of the 
child should be of primary consideration” in all actions by administrative or legislative bodies 
including the police and executive arms of government.  

The UK is a party to the Convention on the Rights of the Child and as Lord Justice Moses noted, 
has been criticised by the UN Committee on the Rights of the Child for distinguishing between 17 
year olds and other children and failing to make domestic laws that prioritise the best interests of 
17 year olds. Citing the Committee’s authoritative guidance on the interpretation and application 
of the Convention on the Rights of the Child (General Comment No. 10) the Lord Justice 
concluded there is broad international consensus that 17 year olds must not be treated as adults 
in the criminal justice system. 17 year olds “must be treated differently from adults and sheltered 
by special protection designed to meet their best interest”.   

Accordingly, the Lord Justice held that the protection of family life under article 8 must be 
interpreted in accordance with the Convention on the Rights of the Child, which requires states to 
act in the best interests of children and preserve the right to family. The Lord Justice stated: 

Once it is acknowledged that Article 8 is engaged and that it must be interpreted in 
harmony with the UNCRC it follows that those who are 17 fall within the definition of 
children whose best interests must be a primary consideration. 

The Lord Justice noted this does not mean it will always be in the child’s best interests to have 
their parent present in custody, but it is the child’s best interests that must be paramount and this 
is not reflected in the Code of Practice and enacting laws as they currently stand.  
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For these reasons the Lord Justice determined the Secretary of State had breached her 
obligations under the Human Rights Act. As the “fault lies [with the Secretary of State] in failing to 
distinguish between adults and 17 year-olds when detained”, the Lord Justice held it was not 
necessary to determine whether the Commissioner of Police had acted improperly in applying, to 
the letter, the Code of Practice that failed to take account of the Applicant’s rights as a child.   

Recognising the potential for abuse of rights in carrying out police roles, the Lord Justice 
cautioned that while it may be permissible to treat 17 year olds differently to younger children, 
police treatment must nevertheless prioritise the best interests of the child.   

Lord Justice Moses considered briefly in obiter whether the Secretary of State’s decision not to 
amend the Code could also offend article 6 of the European Convention (right to a fair trial) or 
could be seen as an ‘irrational’ response under domestic principles of administrative law.  

Drawing on domestic jurisprudence and academic literature that emphasises the importance of 
protecting children in custody, the Lord Justice concluded that there is a domestic obligation to 
protect juveniles. 17 year olds are particularly vulnerable in the justice system and that imbalance 
is not cured unless special protections, such as the presence of an appropriate adult, are 
assured. The Lord Justice did not decide the point but intimated that as the Secretary of State 
had made a deliberate decision to exclude 17 year olds from the juvenile system on a number of 
rational grounds (although the Lord Justice dismissed those grounds as reasonable) it would not 
necessarily be an irrational policy response.  

On the other hand the Lord Justice strongly suggested that article 6 of the European Convention 
was likely to have been engaged and breached based on existing case law suggesting the right 
to a fair trial may be compromised as soon as a person is taken into custody. The Lord Justice 
opined “It is difficult to think of an occasion where the need to obtain advice and help from 
someone who is familiar and trusted is more vital than the very first occasion of detention in a 
police station on suspicion of an offence.” 

Commentary 
Lord Justice Moses remarked in his opening comments that the irony in the case was that the 
applicant was not permitted to seek the support of his family in custody but at the same time was 
not considered to have capacity to bring a legal claim without support from his litigation guardian.  

There is a similar irony in the way we treat young people aged 17 in the criminal justice system in 
Australia. In Queensland, 17 year olds are currently incarcerated in adult prisons and are treated 
more or less like adults in that system, contrary to Lord Justice Moses’ conclusions about the 
international definition of a child and state obligations to protect the interests of children.  

Like the UK, the UN Committee on the Rights of the Child has also criticised Australia for 
tolerating laws in Queensland that do not prioritise the best interests of 17 year olds in the 
criminal justice system (Concluding Observations, Australia, 20 October 2005, 
CRC/C/15/Add.268 [Rec.74]).   

This case highlights the direct benefit of enforceable domestic protection of human rights under 
the UK Human Rights Act. It also illustrates the important role of enforceable regional human 
rights mechanisms to build consensus and connection between domestic and international 
human rights standards. Without an enforceable domestic human rights instrument at federal 
level, Australia is at risk of falling out of step with international expectations about the treatment of 
children under domestic law.  

Even absent an Australian Human Rights Act, Lord Justice Moses’ judgment is instructive as an 
advocacy tool in the Australian context. The Lord Justice cites a wealth of domestic and 
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international opinion about the need to protect vulnerable 17 year olds in the criminal justice 
system including numerous academic findings, governmental statements, judicial 
pronouncements and international commentary. 

As the Lord Justice opined: “this case demonstrates how vulnerable a 17 year-old may be… 
Many 17 year-olds do not believe they need any guidance at all. They demonstrate all the 
youthful arrogance of which many parents are aware. All the more need, then, for help and 
assistance from someone with whom they are familiar.” The best interests of 17 year old children, 
their connection with family, their safety, development and education should also guide Australian 
decisions about the placement and treatment of children in accordance with Australia’s 
international obligations under the UN Convention on the Rights of the Child.  

The full decision can be found at: 
http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/c-v-sshd-and-met-
police-summary.pdf 
Madeleine Forster is a secondee lawyer at the Human Rights Law Centre. 

http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/c-v-sshd-and-met-police-summary.pdf�
http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/c-v-sshd-and-met-police-summary.pdf�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 31 

 

 

 

 

 

 

 

 

 

 

INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

UN agencies call on the international community to act urgently in Syria 
Five major UN humanitarian agencies have made a joint appeal to the international community to 
act in Syria.  

The heads of the United Nations High Commissioner for Refugees, World Health Organisation, 
the Children’s Fund, the World Food Program and the global aid coordinating body, OCHA, all 
signed a statement asking the governments of the world to intervene in the name of the Syrian 
people. 

The UN agencies warned that it was becoming extremely difficult to provide aid to the millions 
affected by the civilian conflict and they may soon have no choice but to suspend their efforts.  
The exceptional statement also cautioned that the region is at a tipping point and that 
governments should urgently use their influence to prevent further tragedy. 

The Syrian conflict has lasted over two years, accounting for over 70,000 deaths and more than 5 
million displaced people. 

The words of the heads of these UN agencies can be heard and read here. 

Marriage equality gains momentum internationally 
In a historic month for the equal rights movement, New Zealand, France and Uruguay have 
passed same-sex marriage bills, and Rhode Island is set to become the tenth state in the United 
States to end the exclusion of same-sex couples from marriage.  

After two hours of at times emotional and at times comical debate, the New Zealand bill was 
voted in 77 to 44, and was met with applause and cheers in the public gallery. Those who had 
come to witness the event then broke into a traditional Maori love song, Pokarekare Ane, often 
played at national ceremonies. 

MPs voting in favour of the bill reminded their peers that this bill was about nothing more than 
recognising equal rights for all members of society, and the bill’s sponsor, Louisa Wall, thanked 
the wide array of groups and individuals who had supported the bill and praised the dignified 
manner in which the gay community had handled the debate. 

In France, the bill sponsored by Mr Hollande, the French president, allows for same-sex marriage 
and adoption by same-sex couples. It was voted in 331 to 225, despite months of debates and 
protests. Homophobic violence has been on the rise with a handful of attacks on gay couples 
being reported. Nevertheless, members of parliament from the centre and right broke with party 
lines to support the bill. 

Opposition to the new legislation remains strong however, and violent protests have taken place 
since the vote, with the main focus of the protest being adoption by gay couples. The protesters 
claim that they must protect the most vulnerable members of society from the unjust law. 

The Union for a Popular Movement, the country’s main opposition party from the centre-right, has 
announced that they would challenge the new law before the country’s Constitutional Council, 
though the ruling Socialist party stated that the new legislation had been carefully worded to 
avoid any “legal fragility”. 

http://www.wfp.org/news/news-release/appeal-heads-leading-un-humanitarian-agencies-people-syria�
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Backers of the bill were proud to see it passed with a large margin, stating that it was a historic 
moment of victory for equality and love. A strong majority of the French public has consistently 
supported same-sex marriage, though the same does not hold true in regards to same-sex 
adoption, where the polls have been more evenly split. 

Optional Protocol to ICESCR enters into force 
The Optional Protocol to the International Covenant on Economic, Social and Cultural Rights 
(OP-ICESCR) entered into force on 10 May 2013, three months after its tenth ratification. 

OP-ICESCR establishes three important mechanisms for bringing violations of economic, social 
and cultural rights before the UN Committee on Economic, Social and Cultural Rights, namely an 
individual complaints mechanism (like that contained in the First Optional Protocol to the ICCPR), 
an inter-state complaint mechanism and an inquiry procedure.  

The Optional Protocol, which was unanimously adopted by the UN General Assembly on 10 
December 2008 and opened for signature on 24 September 2009, has to date been signed by 42 
states and ratified by, in chronological order, Ecuador, Mongolia, Spain, El Salvador, Argentina, 
Bolivia, Bosnia and Herzegovina, Slovakia, Portugal and Uruguay.  

In July 2009, the Centre made a submission strongly urging the Australian Government to be part 
of the first group of states to ratify OP-ICESCR. Disappointingly, the Government has so far 
declined to sign, let alone ratify, the Optional Protocol. In doing so, it continues to pass up the 
opportunity to present Australia as a international leader in the field of human rights and to 
strengthen the protection of economic, social and cultural rights which, as identified during the 
National Human Rights Consultation in 2009, matter most to Australians. 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Occupy Sydney protester’s claim under the implied freedom of 
communication rejected 
Occupy Sydney protester Eamonn O’Flaherty claimed that he had a constitutionally implied right 
to occupy a city square with fellow protesters in Sydney as a way of demonstrating his political 
opinions and his support for the worldwide Occupy movement, and that the City of Sydney had 
violated his fundamental liberties by not allowing him and fellow protesters to remain in the 
square, thus unconstitutionally restricting his freedom of communication. 

In the 15 April Federal Court judgment, Mr O’Flaherty’s request that a prohibition to stay 
overnight in the place of protest, a busy square in Sydney’s central business district, be struck 
down as incompatible with the constitutionally implied freedom of communication concerning 
government and political matters was rejected.  

Although Justice Katzmann recognised that the protestor was engaged in communication about 
government or political matters, and that the prohibition, in its effect although not in its purpose, 
restricted the scope of the communication, the prohibition was ruled to meet legitimate ends in an 
appropriate manner.  

Justice Katzmann decided that in this case, the city’s prohibition to stay overnight in a busy part 
of Sydney’s central business district did not violate the implied freedom of communication 
recognised in Lange v Australian Broadcasting Corporation (1997). According to the Federal 

http://www.hrlrc.org.au/files/op-icescr-hrlrc-submission-to-government.pdf�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 33 

 

 

 

 

 

 

 

 

 

 

Court decision, the prohibition struck an appropriate balance with the legitimate aim of protecting 
public health, safety and amenity in a public and busy part of the city where people access the 
railway station and that needs to be cleared for regular cleaning and maintenance.  

The full decision is available here. 

High Court rules ‘social security fraud’ laws cannot apply retrospectively  
In 2011, the Federal Government introduced a criminal offence of failing to inform Centrelink 
within 14 days about a change in personal circumstances that could affect an entitlement to 
welfare payments. The law was said to apply retrospectively back to 20 March 2000. 

This week, the High Court ruled this criminal offence did not apply retrospectively. Accordingly, 
the applicant, a single mother who had received overpayments between 2007–2009 because her 
income had changed, could not be prosecuted for “social security fraud” under the 2011 law. 

Article 15 of the International Covenant on Civil and Political Rights, to which Australia is a party, 
prohibits retrospective criminal laws because it offends the principle that a criminal law should be 
sufficiently clear and precise so that when a person acts they know whether their conduct could 
lead to criminal prosecution. 

The High Court remitted the case back to the Magistrates’ Court in Victoria to determine whether 
the applicant’s failure to respond to notices from Centrelink in 2007–2009 requesting details of 
her change of circumstances could amount to “engaging in conduct” to obtain a financial 
advantage under existing laws in the Commonwealth Criminal Code, even if the 2011 law does 
not apply retrospectively. 

In its media release Victoria Legal Aid, solicitors for the applicant, emphasised that many people 
mistakenly failed to respond to notices or did not understand what they were required to do 
because English was not their first language, and this should not expose them to criminal liability. 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Victorian bill to abolish suspended sentences 
On 16 April, Victorian Attorney-General Robert Clark introduced a bill to abolish suspended 
sentences for all crimes. In a tweet that morning Robert Clark stated: “Introducing legislation to 
Parl today to abolish all remaining suspended sentences. Under the Coalition, jail will mean jail.”  

Under the proposed bill, Supreme and County Courts will no longer be able to impose suspended 
sentences from December, and all Magistrates will lose that power from September 2014. 

The State Government previously abolished suspended sentences for serious offences including 
recklessly causing serious injury and commercial drug trafficking in May 2011. This new bill would 
banish suspended sentences for driving offences, less serious offences involving drugs and 
violence, and white-collar crimes. 

http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/single/2013/2013fca0344�
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HRLC MEDIA COVERAGE 

The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

• Jonathan Green, The Drawing Room/Left Hand Drive, Radio National 13 May 2013 

• Damien Carrick, South African judge speaks out on life with HIV, Radio National, 7 May 
2013 

• Graham Backhaus, Papua New Guinea to implement capital punishment,  The Wire, 3 
May 2013  

• Eoin Blackwell, Carr urged to oppose PNG death penalty, The Australian‚  2 May 2013  

• Peter Munro , No secret safe in an online world, The Age‚  28 April 2013  

• Nic Price, State Government ban on pollies meeting at housing estates lifted, Melbourne 
Leader, 24 April 2013 

• Henrietta Cook, MPs to defy public meeting ban, The Age‚  18 April 2013  

 

 SEMINARS & EVENTS 

Human Rights Arts and Film Festival 
9–13 May (Melbourne), 28–30 May (Sydney) 
Presenting the best films and artwork from around the world, Melbourne’s annual Human Rights 
Arts and Film Festival will challenge, touch and inspire audiences from all walks of life. HRAFF 
selects its arts and film to engage and inform people on human rights issues. The festival’s 
innovative and entertaining program resonates with audiences, encouraging them to talk about 
their experience. See hraff.org.au for further information and festival program. 

UNAA Business and Human Rights Workshops 
Corporate Human Rights Due Diligence: Assessment and integration of human rights 
impacts  

14 May, Melbourne 

The workshops on how to monitor and manage corporate human rights risks and impacts 
providing practical guidance on how to integrate human rights considerations into everyday 
business operations, and on the implementation of the UN Guiding Principles - the global 
standard of practice on business and human rights. For more information see: 
www.unaavictoria.org.au 

Do we have your word? Say No To Homophobia 
17 May 
Friday 17 May is International Day Against Homophobia, Transphobia and Biphobia. The Human 
Rights Law Centre is proud to be supporting the No To Homophobia campaign to spread the 
message that there is no place for homophobic attitudes in modern Australia. 

http://www.abc.net.au/radionational/programs/drawingroom/left-hand-drive/4675178�
http://www.abc.net.au/radionational/programs/lawreport/judge-edwin-cameron/4672000?site=brisbane�
http://www.thewire.org.au/storyDetail.aspx?ID=10313�
http://www.theaustralian.com.au/news/breaking-news/png-proposes-death-by-firing-squad/story-fn3dxix6-1226633571364�
http://www.theage.com.au/technology/technology-news/no-secret-safe-in-an-online-world-20130427-2ilaq.html�
http://www.heraldsun.com.au/leader/central/state-government-ban-on-pollies-meeting-at-housing-estates-lifted/story-fngnvlpt-1226628661047�
http://www.theage.com.au/victoria/mps-to-defy-public-meeting-ban-20130417-2i0nn.html�
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf�
http://www.unaavictoria.org.au/education-advocacy/business-human-rights-workshops/�
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On May 17, the team behind No To Homophobia will be asking individuals and organisations to 
take a public stand against sex and gender-based harassment, abuse and discrimination.  

The campaign launch will take place at 10am on Friday 17 May as part of a live national radio 
broadcast by community radio station Joy FM in celebration of IDAHOBIT 2013. If you would like 
to be a part of the live audience in Melbourne’s CBD please RSVP to 
daniel@notohomophobia.com.au 

Please visit www.notohomophobia.com.au or www.facebook.com/notohomophobia on 17 May to 
learn how you can give you word to stand up against homophobia, biphobia and transphobia. 
Better still, encourage your workplace, school, club or organisation to give their word and commit 
to a safe environment for their staff, volunteers, members, clients and/or customers.  

If you’re keen to find out more or show your support before Friday’s launch please email 
daniel@notohomophobia.com.au for more information.  

Secretariat of National Aboriginal and Islander Child Care 
4-6 June, Cairns Convention Centre 
The SNAICC National Conference is for anyone working with Aboriginal and Torres Strait 
Islander children, child welfare leaders, practitioners, policy makers, researchers, government 
and others working in Aboriginal and Torres Strait Islander services. See here for more 
information. 

Stop the Creation of Another Stolen Generation 
14 June, Melbourne 
This SNAICC event will explore different aspects behind the overrepresentation of Aboriginal and 
Torres  
Strait Islander children in the child protection system and what needs to happen to see real  
change through a dynamic conversation with Aboriginal and non-Indigenous leaders. 
See here 

Registration now open for FECCA conference 

for more information. 

7 & 8 November, Gold Coast 

The Federation of Ethnic Communities’ Councils of Australia, the Ethnic Communities Council of 
Queensland and the Multicultural Communities Council of the Gold Coast invite you to register to 
attend the FECCA 2013 Conference at the Gold Coast Convention and Exhibition Centre on 7 
and 8 November 2013. Through this year’s Conference seeks to identify the barriers currently 
facing members of culturally and linguistically diverse communities in Australia, and to work 
towards developing a solid national agenda to address these barriers. For more information see 
http://www.fecca2013.com 

 

https://www.facebook.com/events/333887173403570/�
https://www.facebook.com/events/333887173403570/�
mailto:%20daniel@notohomophobia.com.au�
mailto:%20daniel@notohomophobia.com.au�
http://www.notohomophobia.com.au/�
http://www.facebook.com/notohomophobia�
mailto:daniel@notohomophobia.com.au�
http://www.snaicc.org.au/conference�
http://www.snaicc.org.au/news-events/fx-view-article.cfm?loadref=32&id=1056�
http://www.fecca2013.com/�
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 HUMAN RIGHTS JOBS 

Public Interest Law Clearing House 
PILCH is seeking a Referral Service Administrator to play a vital role in ensuring the efficient 
administration of PILCH's Referral Service.  

Lowy Institute 
The Lowy Institute is seeking two senior research staff:  Program Director, Global Issues, and 
Research Fellow, G20 Studies Centre.  

 

 JUSTICE EDWIN CAMERON 

The HRLC was extremely fortunate to be hosting Justice Edwin Cameron of the South African 
Constitutional Court in early May. He delivered an inspirational keynote address at our Annual 
Human Rights Dinner and had a number of excellent speaking engagements in Melbourne and 
Sydney. For this month’s ‘If I were AG...’ column, we’ve decided to publish an edited version of 
the interview he did with Damien Carrick for Radio National’s Law Report. 

Justice Edwin Cameron in conversation with Damien Carrick 
Radio National’s Law Report, 7 May 2013  
Damien Carrick: HIV/AIDS is ravaging Africa, but there is still a great deal of shame and silence 
around the disease. One man who's done an enormous amount to break down the stigma is a 
judge of South Africa's highest court, the Constitutional Court. His name is Justice Edwin 
Cameron. Some time ago he decided to make a very controversial disclosure, one that broke a 
huge taboo. He told the world that he is living with HIV. Edward Cameron is currently in Australia 
and joins us on the Law Report. Welcome to Australia, Justice Cameron. 

Edwin Cameron: Wonderful to be here, lovely country. 

Damien Carrick: Your country faces many challenges, and perhaps the biggest of them right 
now is coping with the HIV/AIDS epidemic. How many people have died of HIV/AIDS in South 
Africa? 

Edwin Cameron: Well, it's probably in the millions but we still have a very significant death rate - 
probably around about 200,000 people a year dying of aids. But the good news is that it's 
enormously down. There's a publicly provided antiretroviral treatment program and it's very 
successful. There is a high public awareness, and gradually stigma is coming down. 

Damien Carrick: Let's talk about that stigma. Although it's incredibly widespread, very few 
people talk about living with the condition. Why is that? 

Edwin Cameron: I think it's the enormous stigma. We understand the external dimensions of 
manifested stigma, which is discrimination, condemnation, rejection, ostracism. What we don't 
understand and what people even in the AIDS field don't talk about very much is the internal 
dimensions of the stigma, the way that people with HIV and at risk of it internalise the shame, the 
sense of fear of condemnation, the self-condemnation. I think that internalised stigma is very 

http://www.pilch.org.au/jobs/�
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important in this, because we know in South Africa that there is treatment. We know that this 
disease is manageable. We know that people are no longer in a generalised, mature epidemic, 
as the epidemiologists call it. We know that there is widespread acceptance of the fact of HIV, 
and yet there has still been no publicly prominent politician, no cabinet minister anywhere in 
Africa who has come forward to say “I'm living with HIV”. 

Damien Carrick: In fact you're probably the most prominent citizen of South Africa to 
acknowledge that you are living with HIV/AIDS… 

Edwin Cameron: Can I take that further, just to intrude? I'm the only person holding public office 
in the entire African continent who has spoken of myself as living with HIV. 

Damien Carrick: You were diagnosed with HIV back in 1985. To give a bit of background about 
you, you were for many, many years a prominent anti-apartheid lawyer. For many years you’ve 
been a prominent advocate of gay rights and also for those living with HIV/AIDS. In 1994 you 
became a judge of a superior court, the High Court. You felt a responsibility to come forward and 
speak about your health status, and I understand that was triggered by an event in December 
1998. Tell me about that event. 

Edwin Cameron: It was the big issue of democratic South Africa, this massively expanding 
epidemic. But I was living with the virus myself and it was a big secret. A tiny group of close 
friends, plus one or two colleagues knew. 

But what precipitated my public pronouncement in the end was the death of a very poor woman, 
unlike myself, a relatively privileged man, a judge, protected job, living in a suburb behind a 
palisaded fence. Her name was Gugu Dlamini, she lived in a township of Durban called Umlazi, 
and she was a sex worker. She spoke out on 1 December, 1998, on public radio about the fact 
that she was living with HIV. And three weeks later her own community, her neighbours and 
former sex partners turned on her and stabbed and stoned her to death. And truly I thought that if 
this person with none of the protections and privileges that I have could speak out, that I had to 
speak out myself. 

I tell a story in my book, Witness to AIDS, about a man called Lovemore. He was my gardener 
two days a week, a man from Zimbabwe where the epidemic raged as fiercely and as a burningly 
as in South Africa. And it became clear to me about two years after I'd made a public statement 
and about four or five years after I'd started taking treatment myself that he was looking very, 
very sick. And I confronted the issue with him repeatedly.  

But Lovemore said to me, “No, I've tested, I'm fine”. He hadn't tested, I'm pretty sure. I haven't 
seen a death certificate, I didn't do a diagnosis myself, but I think the extraordinarily high 
likelihood is that Lovemore had HIV, that he was wasting away from AIDS. He returned to 
Zimbabwe. And the measure of the internalisation of the stigma is that Lovemore knew that I 
would help him get treatment, even though at that stage it wasn't yet publicly accessible. He 
knew that I would help him, he knew that he would keep his job, he knew that I and my household 
would all support and love and affirm him, and yet he couldn't open himself to accept those 
possibilities. And that I think shows this astonishing power of the internalisation of stigma, the fear 
that is inside one's mind. He returned to Zimbabwe in June 2001 and never came back. He died 
that July. 

The grief that I write about is a grief of self-reproach, and it's a grief that I think operates here in 
your country. It's a grief about the insufficiency of our own human response. I failed Lovemore. I 
spoke to him. I did what I should have done. I did a little bit more than I should have done. I 
confronted him, but I didn't say to him, “Lovemore, get into my car”. And of course this feeds into 
the whole debate about patient autonomy, which in HIV testing is very misdirected because I 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 38 

 

 

 

 

 

 

 

 

 

 

think when you are dealing with such levels of internal stigma you need the hand that reaches 
out, the respectful hand, the autonomy cautious hand that says, “I think you should test”.  

That's how I failed Lovemore, I should have said, “Get into the car, Lovemore. You don't have to, 
I'm not going to sack you if you don't, but I want you to get into this car and I'm going to take you 
to my doctor. I'm going to ask my doctor to test you. I'm going to pay for the test and the doctor 
will give the result to you. If the result is what I think it is I want to put you on treatment and I'll pay 
for it.”  

I failed him in not doing any of those things. 

Damien Carrick: In 1999, you chose an unlikely forum in which to reveal your health status. You 
were appearing before the national judicial commission which was hearing from candidates for a 
position on South Africa's Constitutional Court, the highest court in the land. Why did you choose 
this forum? 

Edwin Cameron: The banal answer is that the then Chief Justice, Arthur Chaskalson, who I had 
confided in about my HIV status, said, 'Why don't you do it when you're being interviewed?' It was 
a brilliant suggestion by him. The more grandiose answer is that my statement was going to be a 
public bomb, a huge bang, and I knew that, it would be a bang across the whole of Africa 
because no person holding public office had then done it. 

So we chose a forum, Arthur and I, with maximum public effect, and it created a stunned silence 
around the table. It was on the front pages of every newspaper and the television main headline 
that evening, and resonated and reverberated. The idea was to create maximum public effect, 
and the maximum public effect was for two reasons; the first was to go against this public and 
external stigma, and the second was to say, “Hey, get over it, I've been on treatment since 1997 
and I'm living”. And that's many years ago now and I'm still living, and being interviewed by you, 
which is wonderful. 

Damien Carrick: A stunned silence, TV cameras rolling. What happened after that? 

Edwin Cameron: An outpouring of undiluted affirmation: thank you for doing it, well done, how 
wonderful, we're so proud of you, this is wonderful, we know that this is a disease which shouldn't 
be stigmatised, we know this is a disease that shouldn't be ostracised and we're so glad you've 
done it. The next morning I flew back from Cape Town to my High Court chambers in 
Johannesburg, walked into a room full of flowers, colleagues coming around to greet me and tell 
me well done. I thought that they'd sneer or disapprove, and they didn't. They just said, “You've 
done a terrific thing, we're so proud of you.” 

Damien Carrick: There is a widely held idea that judges should keep out of current political 
controversies, and maybe when you waded into Thabo Mbeki's policies around HIV/AIDS you 
were breaking that line or crossing that line. How would you respond to that? 

Edwin Cameron: I agree with it. I think that judges should generally shut up on controversial 
issues of public policy. Judges speak through their judgements. It's a strong tradition in 
Anglophone jurisprudence, which Australia and South Africa are both part of, and it's a good 
tradition. We have enormous public power. We exercise it distinctively, we exercise it on 
jurisprudential grounds, not on policy grounds, on reasons of principle rather than policy. And for 
that reason it is best for us to shut up. I didn't shut up and I didn't shut up because I thought I was 
morally compelled by my own survival, on a continent in which millions of people were dying of 
AIDS because of lack of medication, because of stigma, which President Mbeki's policies were 
fuelling his denial of the patent causation of AIDS, and I thought I could not keep quiet. So I 
breached my own rule, I breached a good rule of the judicial decorum and judicial restraint and I 
spoke out. 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 39 

 

 

 

 

 

 

 

 

 

 

Damien Carrick: Was it partially informed by the fact that you were for many years a prominent 
anti-apartheid lawyer, and you were speaking out about that terrible institutional injustice at a time 
when most lawyers and most judges didn't speak out at all? 

Edwin Cameron: That's a generous inference, thank you, and it's not one that has been 
suggested to me in an interview before but I think it's right. In the 1980s I was vehemently 
outspoken about apartheid and about judges on our courts who were applying apartheid laws 
without criticising them. And it is a tradition in my own life of untrammelled outspokenness, I think 
you're quite right, and I appreciate your making that connection. 

Damien Carrick: Thabo Mbeki left office in 2008, and in 2009 after being turned down three 
times for a position on the Constitutional Court, you were appointed to South Africa's highest 
court. Now, because of your years of activism to gain treatment for all people with HIV/AIDS, you 
say that you won't sit on treatment access cases, is that right? 

Edwin Cameron: Yes. I said at the time of my interview that because I have committed myself to 
antiretroviral treatment provision to people with AIDS that I would be biased. The litigants, the 
drug company or the public entity wouldn't have the necessary confidence that I would bring an 
impartial mind to the case, so I would recuse myself from that narrow category of cases. 

Damien Carrick: But you wouldn't recuse yourself if the court was hearing, say, a discrimination 
case involving someone living with HIV/AIDS. 

Edwin Cameron: Precisely. 

Damien Carrick: Why is that? 

Edwin Cameron: Well, I'm living with HIV, I'm a white person, I'm a proudly gay man, I'm a 
human being, someone has got to decide cases. A person living without HIV might be more 
prejudiced than I am, so we've got to do our best. I don't think that my HIV status or my whiteness 
or my maleness…I can sit on a gender discrimination case even though I am a man, and I can sit 
on a race discrimination case even though I'm white. So I don't think the fact that I'm living with 
HIV would disqualify me from deciding any HIV discrimination case. 

Damien Carrick: Of course South Africa's Constitutional Court has been extremely important in 
terms of the lives of people living with HIV/AIDS. Before you got to the court there were two very 
important cases. One was Hoffmann v South African Airways. What was that case about and why 
is it so important? 

Edwin Cameron: It was an applicant for a cabin steward position on the national airline, and they 
said, “We can't take you because you've got HIV”. They raised a lot of bogus medical reasons, 
taking treatment, what if there is a crash and he's going to bleed into a passenger. Rubbish. And 
the Constitutional Court in a word said, “Rubbish”. I wasn't on the court at the time but it was a 
wonderful judgement that expounded the science of AIDS and expounded the science of 
employment discrimination and said “Rubbish”. 

Damien Carrick: There was also then the very important decision in 2002. It involved Thabo 
Mbeki's denial of AIDS and the policies which were brought in as a result, and a drug called 
Nevirapine. 

Edwin Cameron: Exactly. It was the first case that tested President Mbeki's scepticism because 
he said, “We're not sure, I don't know anyone who's got AIDS, I'm not sure that you need to test 
for AIDS, I'm not sure that a virus can cause a syndrome”. He was saying all these dreadful 
things in public and he was holding back treatment. So the Treatment Action Campaign, probably 
the most important and successful civil society grouping in the African continent, took him on, and 
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they could take him on because we have a court system, because we have strong minded judges 
of integrity, and because we've got a constitution. 

Unlike you in Australia, we also have in our constitution a Bill of Rights, and in our Bill of Rights 
we have an obligation on government to take reasonable measures to afford access to 
healthcare. The court ruled that President Mbeki, in his refusal to start making antiretroviral drugs 
available, in this particular case to pregnant mothers to stop it being transmitted to their children, 
was not reasonable. That was the start. It was a momentous decision, momentous for lawyers, 
momentous for judges, momentous for the politicians, momentous for the rule of law in South 
Africa. To President Mbeki's credit he accepted the decision. Within two years thereafter we had 
a nationally provided treatment program. 

Damien Carrick: And thousands perhaps, maybe millions of lives have been saved as a result. 

Edwin Cameron: Precisely. And the court lighted the way. I'm now one of more than two million 
South Africans living on antiretroviral treatment. 

Damien Carrick: And can I ask, when you were first diagnosed and you were first on these 
retrovirus, presumably they were only affordable for rich white people… 

Edwin Cameron: Correct. That's a consequence of public campaigning, morally enraged citizen 
campaigning, and a lesson for us as South Africans and for our brothers and sisters in Australia. 

Damien Carrick: You mentioned a moment ago that the South African Constitution has a Bill of 
Rights. We don't have a Bill of Rights. We're pretty proud of that here in Australia… 

Edwin Cameron: Look, it's a wonderful debate and I've been following it with great respect, it's 
an informative debate. And of course there are strong arguments one way or another, but all I 
can speak about with truthfulness is about our experience which is that the Bill of Rights has 
enhanced people's lives, it's enhanced their sense of citizenship, it has enhanced their own 
sense of moral agency. It means that people feel a greater sense of responsibility as people and 
as citizens because of the rights afforded them in the Bill of Rights. 

Damien Carrick: You do have socio-economic rights in your constitution, a right to healthcare, 
there's a right to running water, there is a right to housing, education. 

Edwin Cameron: Social security. 

Damien Carrick: Social security. Lovely ideas, but are they just motherhood statements? I 
remember that there was a case, I think a Grootboom case, a squatter, a member of a 
community whose shacks were being demolished. She went to the court to enforce her right to 
housing. She won. Many years later I think in 2008 she still died in a shack waiting for the 
government to meet its constitutional rights. Lovely ideas, these socio-economic rights, lovely 
court decision. Did it mean anything? 

Edwin Cameron: It did. It's a good question and it's a justified reproach. Mrs Grootboom didn't 
get a teeth-biting order from the court in 1999-2000 when it ruled on her case, but what the court 
did do is it gave an order striking down the whole of national government's housing policy 
because it didn't make provision for people like Mrs Grootboom. So while she didn't get a 
remedy, the government had to start off its housing policy again, and the court said to it; it is 
unreasonable for you to exclude from all your wonderful plans the poorest of the poor, the people 
whose shacks are being demolished, you've got to cater for them. And that has led to a revolution 
in our national housing policy. And while the fact that Mrs Grootboom died without a bricks-and-
mortar house eight or nine years after the decision is something that I think we as judges and 
lawyers in South Africa should reflect on with humility and modesty because it shows the 
limitations of a constitutional system. Nevertheless, the housing policy has in fact been one of the 
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successes of government in South Africa, and it has been one of the successes of the court's 
ruling. 

Damien Carrick: So it translated into results, not necessarily for Mrs Grootboom, but more 
generally. 

Edwin Cameron: Seven million houses built since the democratic transition. There has 
been…I'm not boastful because there's a lot wrong with our country, but the public housing 
provision to the poorest people in our country is one of the success stories of our government. 

Damien Carrick: Okay, your constitution has these socio-economic rights. It is also a modern 
constitution and a modern Bill of Rights and it acknowledges things like race, gender and sexual 
orientation. In fact South Africa was one of the first countries to legalise gay marriage as a result 
of a case brought along to uphold the rights in that constitution. Is that right? 

Edwin Cameron: That's correct. The Fourie case in the Constitutional Court said to government 
you've got to create a system of marriage equality for same-sex people. And of course it was 
controversial. 

What the court did was it didn't say to government “change the legislation immediately”, it said to 
government “we're giving you one year to change the legislation yourself”, and in that year there 
were public hearings across the country. It was an extraordinary process. 

And at the end of the year the government minister who was shepherding the process said that 
she'd learnt an enormous amount. She said, 'I didn't want to do this but I'm looking forward now 
to attending my first same-sex marriage.' So while public sentiment was still very divided, I think 
there had come an enormous shift in public sentiment. 

Damien Carrick: And do you think because the nation had collectively subscribed to that 
constitution when apartheid was dismantled, and equality for all South Africans regardless of 
sexual orientation was included, that made the step easier? 

Edwin Cameron: Of course it did, it made the court's step easier because we were the first 
country in the world in 1994 that actually included the words 'sexual orientation' in our 
constitution. But still I think there has been an acceptance by people, not necessarily individually 
of gays and lesbians, but of the fact that gays and lesbians are part of the whole project of 
constitutionalism. So people accept that for so long as we have constitutional rights and as long 
as we have the promise of equality that we can't carve out an exception to discriminate against 
gays and lesbians. I think I can confidently say that that is a position that most South Africans 
accept. 

Damien Carrick: France and New Zealand have recently allowed gay marriage through their 
parliaments. In Australia it's not really on the table right now. As a judge, do you think it's better 
for representatives of the voters to vote on these things, or do you think it’s a better way forward 
to have judges like yourself make a decision? 

Edwin Cameron: It's a good question because some things are best left to popular decisions. 
Should we spend more money on schools or more money on roads? But some things to do with 
rights with human dignity we take out of popular mandate precisely to protect minorities, to 
protect majorities even. So I think the question of gay and lesbian equality is a rights issue, and 
while our judiciary is aware of public sentimentand on issues, I nevertheless think that the 
judiciary has a role in sometimes saying this is the right thing to do according to the law and the 
constitution and we cannot do anything else. 
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Damien Carrick: People jump to certain conclusions about each of those attributes, and one of 
them might be, Edwin Cameron, white South African, you must have had a pretty privileged 
upbringing. That's not actually the case, is it?  

Edwin Cameron: Let's put it this way, I came from a fractured and very poor family and I spent 
five years of my primary school years in a children's home because my family couldn't look after 
me and my sisters.  

But the pivotal thing for me, and this is what has shaped my life since then, was that as a white 
kid, as a clever, hard-working, anxious to get out of the rut white kid, I had a privileged access to 
education. I got into a secondary school in the second year of high school when I was 14 years 
old, Pretoria Boys High, which changed my life, a superb school, it still is, and that gave me the 
last four years of high school education, access to university, access to a Rhodes scholarship 
eventually. But it was because of privileged access to public education. I know there's a debate in 
Australia as well about private education versus public education. I'm a very proud product of 
public education and that makes me feel passionate about our duty as private individuals, as 
private corporations and as government and judiciary to nurture public access to educational 
opportunity. 

Damien Carrick: Is South Africa today a place which gives all its children these basic 
opportunities? 

Edwin Cameron: Certainly not, no. We have failed ourselves as South Africans on many fronts; 
race discrimination, gender discrimination, levels of gender based violence are completely 
unacceptably high. Public education…there are some educations who say that we've actually 
gone backwards since 1994, which would be a matter of shame for all South Africans if that were 
the case. 

We've got a long way to go yet, we've got a long way to go on all the things that we've promised 
ourselves under the Bill of Rights. And that's part of what we as judges, we as public officials in 
South Africa are still struggling to achieve and committed to achieving. 

Damien Carrick: But can the Bill of Rights and the Constitutional Court make meaningful 
differences in that regard? You're saying it's a useful mechanism across a range of these 
problems that you've spoken about. 

Edwin Cameron: Yes, I certainly think so. I think there's a conversation between judges and the 
courts. Our constitution says that judges are allowed to make determinations of whether public 
decisions by government about education, healthcare, food security, water, are reasonable. Then 
government has got to decide within the band of reasonableness what to do, and I think the 
courts do have a role. I think that citizens can bring cases to the courts. We've seen in housing, 
we've seen in water, there have been decisions in favour of government and there have been 
decisions in favour of citizen litigants. We've seen that the courts have got a good role to play, a 
constructive role to play, and a role that has capacitated government to do better. 

Damien Carrick: Edwin Cameron, it's been a great pleasure talking to you, thank you so much 
for speaking to the Law Report. 

Edwin Cameron: A great delight, thank you Damien. 

 

The full transcript and podcast of this interview can be found on Radio National’s website here. 
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