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 OPINION 

Will the Revolution be Tweeted? Human Rights and Social Media 

Sarah Joseph 

This year, revolutionary fervor has swept the Arab world. The role of social media in those 
uprisings has been lauded, with the term “Twitter Revolution” becoming commonplace. But does 
social media deserve those plaudits? After all, there have been unarmed revolutions before, long 
before Web 2.0, such as the collapse of the Iron Curtain in 1989. 

One prominent sceptic is the New Yorker’s Malcolm Gladwell. He argues that social change is 
brought about by high risk meaningful activism, like the civil rights movement in the US in the 
1960s. Such movements are characterized by strong group cohesion, what he calls “strong ties”. 
In contrast, he says that social media promotes weak ties and low risk activism, so-called 
“slacktivism”. In Gladwell’s words, “Facebook activism succeeds not by motivating people to 
make a real sacrifice but by motivating them to do the things people do when they’re not 
motivated enough to make a real sacrifice”. 

Gladwell also argues that social media networks are too disorganized to be an effective activist 
tool. Social media creates loose networks rather than strategic hierarchies. Finally, he argues that 
social media distracts people from “real” activism. In his words, “it makes it easier for activists to 
express themselves but harder for that expression to have any impact”.  

Contrasted with Gladwell is the view of NYU academic Clay Shirky, who argues that social media 
is an unusually effective organizing tool. Shirky argues that the formation of a vibrant civil society 
and public sphere is a two-step process. Access to information and the media is the first step. 
The second step is active debate and conversation about that information. It is at that second 
step that one forms political opinions. As Shirky puts it, “access to information is less important 
than access to conversation”.   

We need both to develop strong civil societies and spheres of public debate, which are essential 
to a healthy democratic culture and revolutionary change in an autocratic state. Also, it’s easier to 
want change and to do something when you know that others do too. Social media is a great 
facilitator of mass conversation, facilitating “many to many” communication, which facilitates 
synchronized actions by those many.  

Furthermore, shutting down social media outlets, such as the internet and mobile phones, can 
entail great economic costs for a government. It can also upset those who are apathetic or even 
pro-government. For example, the “cute cat” theory of digital activism holds that it might be easy 
to shut down a single activist proxy server, but it’s harder to shut down popular sites where 
people share photos of cute cats. 

How has social media played out in the Arab uprisings? The general cause of these uprisings is 
mass dissatisfaction with terrible rule, and, more recently, very high food prices and a dire 
economy. In Tunisia, the first domino, in early December, Wikileaks poured fuel on that fire by 
highlighting the luxury and corruption of the Ben Ali regime. In mid December came the 
desperate self immolation of the fruit seller Mohammed Bouazize in the town of Sidi Bouzid in 
Tunisia. Bouazize’s protest spread all over the net, sparking, in Shirky’s language, conversations. 
And those outraged conversations grew into the mass demonstrations which overthrew Ben Ali a 
few weeks later on 14 January.   

Investigating the tweets of the time, one can see a wellspring growing from the tag #sidibouzid, 
adopted in honour of Bouazize. On 30 December, a Tunisian calls out to the prolific tweeter, 
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Stephen Fry, asking why the West was ignoring Tunisia. By 14 January everybody was paying 
attention, and on that day came a prescient tweet from Al Jazeera journalist Dima Khatib: “no 
Arab leader is sleeping tonight, #sidibouzid has invaded their bedrooms”. Almost immediately, 
Twitter was abuzz with a new tag, #jan25, signaling major upcoming protests in Egypt, along with 
an attitude of “we can do it too”. And they did, overthrowing Mubarak on 11 February. 

Many “leaders” of the Egyptian protests had in fact been planning to use social media to organize 
an ongoing nonviolent struggle to overthrow the Egyptian government, as detailed in a New York 
Times piece of 13 February. After Tunisia, they chose 25 January, a public holiday, as the day of 
protest. That one day of protest turned into many which forced the resignation of Hosni Mubarak 
only 17 days later. 

Bearing in mind Gladwell’s critique about social media building networks rather than hierarchies, 
it is interesting to note that the Arab protests have lacked a hierarchy. Traditional opposition 
bodies, like the Muslim Brotherhood in Egypt, had nothing to do with the organization of the 
protests. Instead, the “organizers” were people like Wael Ghonim, the administrator of the 
website, “We are all Khaled Said”, established in honour of a young man beaten to death by 
Egyptian police in 2010. Ghonim helped the protests to come about, but he didn’t lead them. 
Indeed, he disappeared early on in the protests at the hands of the police for 12 days. Despite 
Gladwell’s arguments, this loose, “weak” network overthrew a man so powerful he was known as 
“the Pharaoh”. 

Where Gladwell’s theory may be more relevant is in the aftermath. There is much fear now that 
the revolution will be co-opted by more conservative but better organized groups such as the 
Muslim Brotherhood and Mubarak’s old political party. Having said that, I don’t underestimate the 
capacity of the youth to get back out on the streets to maintain the pressure and reclaim their 
revolution. 

Another criticism of social media and revolutions, exemplified by people like Evgeny Morozov, is 
that it can be an authoritarian as well as a pro-democracy tool. For example, Iran, Belarus, and 
China have used the internet to identify, locate and target dissidents. This shows that revolution 
is always a dangerous business, and social media can be high-risk, contrary to the assertions of 
Gladwell. Clearly, a Twitter Revolution will find it hard to succeed if a regime responds with 
serious brutal force as did Iran in 2009 or Libya in 2011. 

Just as social media conveys information, it can convey misinformation. And pro-human rights 
forces might be matched by authoritarian or other unsavoury messages. For example, text 
messages were a key in organising the Cronulla riots. After all, the platforms are neutral and can 
be used for good and bad causes. In response, there is the traditional pro-speech argument that 
hopefully “good speech” counters and drowns out “bad speech”. 

A final point to note is that social media platforms are run by private businesses. Is it appropriate 
to place faith in such bodies as facilitators of a revolution? What if they are against a revolution? 
After all, the status quo often suits big business. 

The US recently subpoenaed Twitter to hand over information on certain users associated with 
Wikileaks. Twitter informed those users, who are challenging the subpoena in court. However, 
Twitter didn’t have to tell those users. It could have just handed over the information without the 
users’ knowledge. In one famous instance a few years ago, Yahoo allegedly helped China 
identify a dissident, with grave consequences for that person. Subsequent concerns over the 
social responsibilities of internet companies prompted the creation of a global initiative to protect 
online privacy and free expression. The original participants were Google, Yahoo and Microsoft. 
Three years later, they remain the only participants. No one else, not Facebook or Twitter or 
anybody, has joined. 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 4 
 

 

 

 

 

 

 

 

 

In the Arab revolutions, the behavior of Google has largely been praised. With Twitter it set up a 
“speak to tweet” service to get around Egyptian restrictions on the internet in the early days of the 
protests. Twitter has been openly proud of its role in the revolutions and in promoting freedom of 
expression generally. In contrast, Facebook has not publicly embraced the revolutions. For 
example, it has refused to change its policy against anonymity, despite requests from US 
legislators, even though anonymity is essential for activists in some countries. Facebook is 
currently ambivalent and perhaps even confused about its role regarding human rights and 
revolution. 

In conclusion, social media played a major role in galvanizing and organizing protesters in the 
Arab world. It helped to break down the tight controls that certain States had over information and 
communication. Its “weak activism” led to serious risk-taking by thousands under some of the 
world’s most oppressive regimes. One cannot say whether the revolutions would have or could 
have happened without social media. I suggest it would have been slower, and probably a lot 
harder. 

Sarah Joseph is the Director of the Castan Centre for Human Rights Law. 

 

 NEWS IN BRIEF 

Victoria Set to Review Charter of Rights 

The Baillieu Government has announced a parliamentary inquiry to review the operation of the 
Victoria’s Charter of Human Rights and Responsibility, which the majority Liberal government has 
previously described as “hypocritical and dangerous”. The opposition say the review envisaged 
by the Charter was meant to be independent, rather than conducted by a government controlled 
parliamentary committee. The parliamentary committee is tasked to consider “options for reform 
or improvement of the regime for protecting and upholding rights and responsibilities in Victoria”. 

Minister Flags Return to Temporary Protection Visas 

Immigration Minister, Chris Bowen, has announced that asylum seekers involved in riots may not  
be able to get a permanent visa event if they are a legitimate refugees, drawing accusations from 
asylum seeker advocates that the government is returning to Howard-era polices previously 
rejected as unnecessary and harmful where genuine refugees are condemned to limbo in a legal 
twilight zone. Meanwhile, following the fifth detainee suicide in seven months, the Department of 
Immigration has agreed to an independent review of mental health services  provided to 
detainees whose experiences of trauma, torture and illness may be exacerbated by the 
conditions of detention and a lack of access to appropriate care. 

PM Raises Human Rights Issues with Chinese Leaders 

Julia Gillard raised concerns of China’s recent crackdown on ‘human rights defenders’ with a 
senior visiting Chinese Communist Party leader ahead of her first visit to the country. Human 
Rights Watch have written to the PM urging her to publicly press for an end to systemic ongoing 
human rights violations and also arguing Australia’s position would be strengthened if Australia 
reinforced its own commitment to international human rights standards. 

 

http://www.theage.com.au/victoria/rights-charter-set-for-overhaul-20110420-1do53.html
http://www.sbs.com.au/news/article/1526616/Temporary-visas-to-be-incentives:-Bowen
http://www.sbs.com.au/news/article/1526616/Temporary-visas-to-be-incentives:-Bowen
http://www.abc.net.au/7.30/content/2011/s3200763.htm
http://www.abc.net.au/7.30/content/2011/s3200763.htm
http://www.theage.com.au/national/detention-centres-to-be-reviewed-20110329-1cesp.html
http://www.abc.net.au/unleashed/45750.html
http://www.smh.com.au/national/touchy-issue-of-human-rights-points-gets-an-airing-20110407-1d6dq.html#ixzz1Kg6MFJ8K
http://www.hrw.org/en/news/2011/04/23/australia-gillard-should-spotlight-rights-regression-china
http://www.hrw.org/en/news/2011/04/23/australia-gillard-should-spotlight-rights-regression-china
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WA Aboriginals Seriously Overrepresented in Prison 

Just 4% of West Australia’s total population is of Indigenous background, yet 39% of prison 
populations are Indigenous. The figures are even more staggering in relation to children in 
custody, with reports indicating that almost 75% of children in juvenile detention come from an 
Indigenous background. 

Discrimination and the Australian Defence Force 

The Federal Government is has announced six investigations into the ADF’s “culture”, many of 
which are to focus on the treatment of and opportunities available to women, following the 
allegedly inappropriate handling by the Australian Defence Force Academy of a complaint made 
by a female cadet in relation the broadcast of her sexual encounter with a fellow cadet over 
Skype. Meanwhile, there are allegations that the ADF has failed to properly investigate or 
prosecute serving members linked to an online social media campaign that publicly named and 
vilified homosexual personnel. Finally, it appears women will be allowed to serve in frontline 
combat roles after the Gillard Government ordered the Australian Defence Force to bring forward 
the removal of bans that have stopped women from applying for the most dangerous and 
demanding military jobs. 

Independent National Security Legislation Monitor Appointed 

The Australian Government has appointed Bret Walker SC as the Independent National Security 
Legislation Monitor. The role of the Monitor, appointed under the Independent National Security 
Legislation Monitor Act 2010 (Cth), is to review and report on the operation, effectiveness and 
implications of Australia's counter terrorism and national security legislation on an ongoing basis. 

Trial of 5 Accused September 11 Plotters to Occur by Military 
Commission 

US Attorney General Eric Holder has announced that five Guantánamo detainees, including 
Khalid Sheikh Mohammed, will be tried by a military commission rather than in an ordinary 
federal court, as previously anticipated, after the US Congress passed legislation essentially 
barring the transfer of Guantánamo detainees to US soil. 

Reflection on 20 Years since Royal Commission into Deaths in Custody 

15 April 2011 saw the passing of the 20th anniversary of the release of the report of the Royal 
Commission into Aboriginal Deaths in Custody. The Royal Commission’s report in 1991 
highlighted the systemic disadvantage faced by Aboriginal and Torres Strait Islander peoples, 
which resulted in their higher rates of incarceration and the high rate of subsequent deaths in 
custody.   

Many of the Royal Commission’s recommendations related to the criminal justice system, and 
required ongoing liaison between different government agencies. The principal thrust of the 333 
recommendations were directed towards the elimination of disadvantage and the growth of 
empowerment and self-determination of Aboriginal and Torres Strait Islander peoples. However, 
20 years on, many of the Royal Commission’s recommendations have never been implemented 
and the deaths of Aboriginal and Torres Strait Islander peoples in custody continues to be of 
serious concern.   

While the deaths of Mr Doomadgee in November 2004 on Palm Island and Mr Ward in January 
2008 in a prison transport van in remote Western Australia have brought much attention to these 

http://www.watoday.com.au/wa-news/threequarters-of-children-in-jail-are-aboriginal-advocates-20110414-1dfgt.html
http://www.smh.com.au/national/defence-culture-to-go-under-microscope-after-sex-scandal-20110411-1da4n.html
http://www.theage.com.au/national/adf-sex-scandal-minister-hits-out-20110406-1d4j8.html?from=smh_ft
http://www.couriermail.com.au/news/national/australian-defence-force-academy-rocked-by-webcam-sex-scandal/story-e6freooo-1226035062923
http://www.smh.com.au/national/defence-culture-to-go-under-microscope-after-sex-scandal-20110411-1da4n.html
http://www.theage.com.au/technology/technology-news/gayhate-campaign-in-army-left-unpunished-20110412-1dcph.html#ixzz1Kge4yQWz
http://www.theaustralian.com.au/national-affairs/combat-roles-offered-to-women/story-fn59niix-1226037485919
http://www.theaustralian.com.au/national-affairs/combat-roles-offered-to-women/story-fn59niix-1226037485919
http://news.theage.com.au/breaking-news-national/bret-walker-appointed-security-monitor-20110421-1dqd1.html
http://news.theage.com.au/breaking-news-national/bret-walker-appointed-security-monitor-20110421-1dqd1.html
http://www.amnesty.org.au/news/comments/25296/
http://online.wsj.com/article/SB125811122555346969.html
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ongoing concerns, it is clear that much more needs to be done by all Australian governments. In 
the 20 years since the Royal Commission’s report, 269 deaths have occurred in custody, an 
average of about one a month, and the percentage of Aboriginal and Torres Strait Islander 
peoples in the criminal justice system has almost doubled.   

Australia’s continuing failure to take adequate steps to address this issue has been the subject of 
a number of recommendations by UN human rights bodies, including the Committee on the 
Elimination of Racial Discrimination in its 2010 Concluding Observations, the Special Rapporteur 
on the human rights of Indigenous people following his country visit in 2010, the Committee 
against Torture in its 2008 Concluding Observations and, most recently, during Australia’s 
Universal Periodic Review appearance in January 2011.   

Ben Schokman is Director of International Human Rights Advocacy with the Human Rights Law 
Centre 

New Co-chairs for National Congress of Australia’s First People 

Respected Indigenous leaders, Les Malezer and Jody Broun have been elected co-chairs of the 
National Congress of Australia’s First Peoples. Mr Malezer said Australia’s first peoples 
exercising the right to unreservedly elect their own national leaders in their own national 
organisation was a historical occasion. “As such it is the very first step towards self-
determination, which is our political right, our human right, our inherent right and our right to 
equality with all other peoples of the world including the peoples of the Australian nation,” Mr 
Malezer said. 

 

 NATIONAL HUMAN RIGHTS FRAMEWORK DEVELOPMENTS 

Asking the UN to Review Australia’s “Housing Crisis” 

The Special Rapporteur on the Right to Adequate Housing visited Australia in 2006 and 
presented a report to the United Nations General Assembly (which received some media 
attention). The SRAH’s report concluded there was a “serious national housing crisis” in 
Australia, and that “Australia has failed to implement the human right to adequate housing”. The 
report made a number of significant recommendations to address this housing crisis, including 
adopting a comprehensive and coordinated national housing policy, creating a dedicated Ministry 
of Housing, amending laws that affect people’s housing (including anti-discrimination laws and 
residential tenancy laws) and addressing homelessness and its causes as a priority. 

The Australian Government has implemented a number of the recommendations contained in the 
SRAH’s report, most notably through the adoption of The Road Home, the White Paper on 
Homelessness, and associated initiatives. However, there is still a lot of work to do to ensure that 
Australians are able to realise their right to an adequate standard of housing  In April 2011, the 
PILCH Homeless Persons’ Legal Clinic wrote to the new SRAH, Raquel Rolnik, asking her to 
follow up the report. The HPLC believes that review of the report will ensure that the Government 
is accountable to the community in implementing the report’s recommendations, and will assist 
non-government organisations on the ground in Australia to push for real recognition of the right 
to adequate housing. A copy of the letter is available on the HPLC website.  

James Farrell is Manager/Principal Lawyer of the PILCH Homeless Persons’ Legal Clinic 

United States Issues Human Rights Report on Australia 

http://nationalcongress.com.au/wp-content/uploads/2011/04/110419-CONGRESS-COCHAIRS-ELECT-ANNOUNCED-2.pdf
http://nationalcongress.com.au/wp-content/uploads/2011/04/110419-CONGRESS-COCHAIRS-ELECT-ANNOUNCED-2.pdf
http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/HRC/4/18/Add.2&Lang=E
http://www.theage.com.au/news/national/un-man-condemns-australia-for-housing-failures/2007/05/31/1180205427813.html
http://www.theage.com.au/news/national/un-man-condemns-australia-for-housing-failures/2007/05/31/1180205427813.html
http://www.fahcsia.gov.au/sa/housing/progserv/homelessness/whitepaper/Documents/default.htm
http://www.pilch.org.au/Page.aspx?ID=859
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On 8 April 2011, US Secretary of State Hillary Clinton released the State Department Country 
Reports on Human Rights Practices for 2010. The Report is a detailed analysis of human rights 
conditions in 194 countries with a particular focus on conditions which affect the well-being of 
women, children, racial and religious minorities, trafficking victims, members of Indigenous 
groups and ethnic communities, persons with disabilities, sexual minorities, refugees, and 
members of other vulnerable groups. 

In remarks at the release of the Report, Secretary Clinton highlighted three growing trends in 
state human rights abuse in 2010: the intimidation and persecution of civil society activists; the 
violation of freedoms of expression, association and assembly through the curtailment of internet 
freedoms; and the repression of vulnerable minorities, including racial, ethnic and religious 
minorities and lesbian, gay, bisexual and transgender people. Secretary Clinton also noted 
improved human rights outcomes in a number of countries and the human rights significance of 
the popular uprisings occurring across the Middle East and North Africa. 

To coincide with the release of the Human Rights Report Secretary Clinton launched 
www.humanrights.gov, a new website to promote access to publically available US Government 
human rights reports, statements and updates. 

Australia’s human rights record during 2010 was considered against the conditions identified in 
the Report. The following is a summary of the major points expressed in the country report on 
Australia.   

Arrest procedures and treatment in detention 

The Report refers to criticism by human rights groups, the media, and the legal profession of laws 
that permit police to detain individuals for up to 24 hours without charge if the police believe 
detention is “reasonably necessary to prevent a terrorist act or preserve evidence of such an act.” 

Additional powers to detain individuals provided under the Parliamentary Joint Committee on Law 
Enforcement Act 2010 (Cth) are also referred to in the Report. This Act enables the Attorney-
General to grant ASIO the authority to detain a person for up to 168 hours, where such detention 
is deemed necessary to “assist the collection of intelligence that is important in relation to a 
terrorism offence”. Judges are also provided with the power to order that individuals be placed 
under house arrest for one year without charge, with a further year of detention available if 
continued detention is deemed necessary. 

The Report notes the passing by Parliament of the Independent National Security Legislation 
Monitor Act (Cth). This Act includes the appointment of an independent monitor to ensure that 
there is a balance between protecting the community and protecting human rights. The Report 
notes that the independent monitor has not yet been appointed. 

Protection of refugees 

The Report acknowledges that the Government provides for the granting of asylum or refugee 
status and funding for refugee resettlement services such as language and employment 
programs. The Report refers to an AHRC report that criticised the ‘two tiered’ system for 
unauthorised arrivals and the different legal rights available to people who are intercepted on the 
mainland as distinct from those intercepted offshore. 

The Report recognises the Government’s decision to commence moving children and vulnerable 
families out of immigration detention facilities and into community based accommodation by June 
2011. However, the Report highlights the continued inadequate state of immigration detention 
centres by referring to protests at various detention centres which lead to conflict between 
detainees and authorities. A further catalyst for hostilities between detainees and the authorities 

http://www.humanrights.gov/
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was the long delays in processing asylum applications. These delays were responsible for 19 
individuals being held in immigration detention for longer than two years.  

The Report is also critical of the Government decision to implement policies that equated to racial 
profiling by suspending the processing of new asylum applications from Sri Lanka and 
Afghanistan during the course of 2010.  

Political participation 

The Report notes the absence of legal impediments to public office for women or indigenous 
Australians. In particular, the presence of a female prime minister and Governor-General and 
three female judges on the seven-member High Court are highlighted. However, the under-
representation of Indigenous Australians at a state and Federal level is mentioned as is the fact 
that only one Asian Australian is in the Federal Cabinet. 

Governmental attitude regarding international and nongovernmental investigation of 
alleged violations of human rights 

The Report commends the Government for establishing mechanisms for ensuring that new bills 
be accompanied by a statement of compatibility with Australia’s international human rights 
obligations but note’s the Government’s failure to take up the National Human Rights 
Consultation Committee recommendation as to the introduction of a federal human rights act. 

Discrimination against minorities 

Women 

The Report highlights the ongoing problem of violence against women in Indigenous communities 
and the pressing need to address the underreporting of domestic violence. 

Racial and ethnic minorities 

The Report reflects the concerns of the Concluding Observations of the UN Committee on the 
Elimination of Racial Discrimination for Australia, in particular the absence of protection against 
racial discrimination in the Constitution. 

Indigenous Australians 

The findings of the Concluding Observations of the Committee on the Elimination of Racial 
Discrimination for Australia in relation to Indigenous Australians are replicated in the Report. 
Concerns regarding funding for indigenous legal aid, indigenous deaths in custody and the 
absence of compensation for members of the stolen generations were noted. 

Heath Paynter is a lawyer from Russel Kennedy on secondment with the Human Rights Law 
Centre 

Attorney General Announces Grants for Human Rights Education 

The Commonwealth Attorney General, Robert McClelland, has encouraged community groups 
and non-government organisations to apply for funding to help improve human rights education 
across the country. Coinciding with the first anniversary of the launch of Australia’s Human Rights 
Framework, Mr McClelland announced the Australia’s Human Rights Framework - Education 
Grants program and said it was the latest component of the Government’s $12.4 million 
investment in human rights education initiatives across the community. 

“This includes grants to the Australian Human Rights Commission and community groups to 
develop education campaigns that challenge people’s attitudes and promote greater acceptance 
within our communities. We must recognise that there is still more we can do to treat each other 
with dignity and respect - real and lasting change in attitudes requires community involvement. 
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Better education is critical to protecting and promoting human rights in Australia,” Mr McClelland 
said. 

Applications are open until 19 May 2011. Further information about Australia’s Human Rights 
Framework—Education Grants program is available at: http://www.ag.gov.au/hrgrants. 

Law Council Issues Progress Report on Government’s Human Rights 
Framework 

Last week marked the one year anniversary of the release of the Commonwealth Government’s 
Australia’s Human Rights Framework issued in response to the findings of the 2009 National 
Consultation on Human Rights.  

The Law Council of Australia has been actively involved in working with the Government to 
implement the Framework initiatives and has developed a Progress Report to highlight the 
advancements made to date and the areas in need of improvement and further action. 

Law Council of Australia President, Alexander Ward, said the Framework, which includes a focus 
on improving human rights education and enhancing Parliamentary engagement with human 
rights standards, has made an important contribution to improving the protection and promotion 
of human rights in Australia and the Law Council congratulates the Commonwealth Attorney-
General, the Hon Robert McClelland, on his work in this area. 

“As the Law Council’s Progress Report outlines, the Framework initiatives appear to be on track 
to make a positive difference in the lives of Australians who may previously have had difficulty 
understanding, accessing or enforcing their basic individual rights. 

“However, there is more work to do – particularly in terms of implementing certain Framework 
initiatives that require legislative or policy change,” Mr Ward said.  

The Progress Report highlights some of the positive outcomes achieved in areas such as 
improving community awareness of human rights.  

“Important first steps have also been taken to establish mechanisms to enhance human rights 
scrutiny of new laws and regulations,” Mr Ward said. 

The Progress Report also highlights the areas where further action is required, in particular with 
regard to reviewing policies and practise for compliance with human rights and consolidating 
federal anti-discrimination laws. 

“The Law Council looks forwards to continuing to work with the Commonwealth Government over 
the remaining three years of the Framework to ensure the initiatives are implemented in a way 
that maximises their ability to address the gaps in human rights protection identified during the 
nation-wide consultation in 2009,” Mr Ward said. 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Review of Human Rights Charter an Opportunity to Make Victoria Fairer 
and More Just 

The review of the Charter of Human Rights and Responsibilities announced by the Attorney-
General, the Hon Robert Clark, on 19 April is a significant opportunity to improve the promotion 
and protection of human rights in Victoria. 

http://www.ag.gov.au/hrgrants
http://www.lawcouncil.asn.au/media/news-article.cfm?article=946F57CE-0822-383E-002C-7C04EEA55410
http://premier.vic.gov.au/2011/04/inquiry-into-charter-of-human-rights-and-responsibilities-act-2006/
http://premier.vic.gov.au/2011/04/inquiry-into-charter-of-human-rights-and-responsibilities-act-2006/
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The review, which is to be conducted by the parliamentary Scrutiny of Acts and Regulations 
Committee, will consider “options for reform or improvement of the regime for protecting and 
upholding rights and responsibilities”. The Committee is due to report by 1 October 2011. 

According to Phil Lynch, Executive Director of the Human Rights Law Centre, “The review of the 
Charter is an opportunity for the Baillieu Government to strengthen the law to better protect 
human rights and make Victoria a fairer, stronger and more inclusive community.”  

“Respect for human rights is essential for a community that is fair, just, inclusive and cohesive,” 
said Mr Lynch. “There is strong evidence that comprehensive and effective legal protection of 
human rights is an important factor contributing to their practical realisation.” 

According to Mr Lynch, “The legal promotion and protection of human rights should be a key 
priority for the Baillieu Government in delivering on its commitment to a ‘fair and just’ Victoria and 
enhanced transparency and accountability in government.”  Mr Lynch said that “The 
comprehensive legal protection of human rights is particularly important for vulnerable or 
disadvantaged groups, including people who are homeless, people with mental illness, Aboriginal 
and Torres Strait Islander peoples, and people with disability.” 

According to the Human Rights Law Centre, while the Charter, which was enacted in 2006, has 
not been a panacea to disadvantage or remedied or prevented every human rights breach, there 
is strong evidence that it has had a positive impact on: 

 legislative and policy development, including through enhanced scrutiny and by 
integrating human rights considerations and safeguards into laws and processes; and  

 public service delivery and outcomes, both in effecting systemic reform and in individual 
cases concerning the rights and dignity of vulnerable and disadvantaged people.  

Mr Lynch said that while the Charter may not be the “be-all and end-all of justice and fairness for 
Victorians” it is a “valuable and necessary law and assists to fill gaps in human rights protections 
in an efficient and cost-effective way.” 

The Human Rights Law Centre said that while the review is welcome, it is imperative that it: 

 focus on the operation and impact of the Charter, not on whether Victoria needs a 
human rights act, which was the focus of widespread community consultation in 2005 
and affirmed through the extensive National Human Rights Consultation in 2009;  

 commit to strengthen the legal promotion and protection of human rights or, at least, not 
abrogate or limit existing human rights; and  

 be evidence-based and involve consultation with key stakeholders, including the 
Victorian Equal Opportunity and Human Rights Commission and members and 
representatives of disadvantaged communities and groups.  

“It is critical that the Scrutiny of Acts and Regulations Committee hears first hand from Victorians 
who work with the Charter and disadvantaged groups who have benefited from its protection,” Mr 
Lynch said. 

Talking Rights: Economic, Social and Cultural Rights and the Charter 
Community views about whether economic, social and cultural rights should be included in 
Victoria’s Charter of Human Rights and Responsibilities are highlighted in a report launched 
recently by the Victorian Equal Opportunity and Human Rights Commission.  

Commissioner Dr Helen Szoke said the consultation was one of three conducted last year by the 
Commission, in readiness for the four-year review of the Charter, which will be delivered by 
October this year. The report concludes that there is strong community support for the 

http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&layout=item&id=1371&Itemid=147
http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&layout=item&id=1371&Itemid=147
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entrenchment of economic, social and cultural rights – such as the rights to adequate housing, 
health and education – in the Charter. 

Talking rights – consulting with Victorians about economic, social and cultural rights and the 
Charter is available online. 

Talking Rights – Indigenous Self-determination and the Charter 

More can be done to raise awareness of the Charter of Human Rights and Responsibilities as a 
tool to help Victoria’s Indigenous communities achieve their own goals, according to a new report 
into self-determination by the Victorian Equal Opportunity and Human Rights Commission. 

The report Talking rights – consulting with Victoria’s Indigenous community about the right to self-
determination and the Charter resulted from consultations with Indigenous people in preparation 
for the four-year review of the Charter later this year.  

While views on including self-determination in the Charter are at the heart of the report, 
Commissioner Dr Szoke said that the consultations also revealed that many in the community are 
unaware of how existing Charter rights can be used as an advocacy tool in dealing with 
government.  

Victorian Charter Allows Right to Protection of the Family to Inform Health 
Care 

A male client in a health care facility shared a bed with his wife. The facility tried to transfer the 
man, against his wishes, to a single bed so as to allow for the use of a slide sheet for 
occupational health and safety reasons. The man’s advocate successfully employed the Charter 
to prevent the transfer from occurring. 

Relevant Human Rights: right to protection of family; right to privacy 

Source: Victorian Human Rights Commission, “Talking rights: Consulting with Victorians about 
the rights of people with disabilities and the Charter” (22 March 2011) 

Victorian Charter Relied Upon in the Office for Disability’s Development of 
Policy and Training 

The Office for Disability uses the Charter extensively in the development of policy and has 
developed training programs on the Charter for many of its funded agencies, including those 
within government. 

Relevant Human Rights: right to equality  

Source: Victorian Human Rights Commission, “Talking rights: Consulting with Victorians about 
the rights of people with disabilities and the Charter” (22 March 2011) 

Victorian Charter Responsible for a Shift in Attitude of and Towards 
Persons with Disabilities 

In 2011, participants in the consultation in relation to the rights of people with disabilities and the 
Charter noted in general that many felt the Charter contributed to positive outcomes in contested 
situations, particularly when raised as an additional/secondary argument which, when invoked, 
reinforced their claim and gave more weight to their position. 

Relevant Human Rights: right to equality  

Source: Victorian Human Rights Commission, “Talking rights: Consulting with Victorians about 
the rights of people with disabilities and the Charter” (22 March 2011) 

http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&id=1346:talking-rights-consulting-with-victorians-about-economic-social-and-cultural-rights-and-the-charter-mar-2011&Itemid=690
http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&id=1346:talking-rights-consulting-with-victorians-about-economic-social-and-cultural-rights-and-the-charter-mar-2011&Itemid=690
http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&id=1356:indigenous-people-to-charter-their-future-31-mar-2011&Itemid=3
http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&id=1356:indigenous-people-to-charter-their-future-31-mar-2011&Itemid=3
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Liz Austin is a volunteer with the Human Rights Law Centre. 

Sentencing Further Amendment Bill 2010 

The Sentencing Further Amendment Bill 2010 seeks to abolish suspended sentences for 
recklessly causing serious injury, commercial drug trafficking, aggravated burglary and arson. 
The Bill also amends the Sentencing Act 1991 (Vic) to increase the membership of the 
Sentencing Advisory Council. These amendments are “the first step in a new direction in 
sentencing in Victoria”. As explained in the second reading speech, the Victorian government 
intends to abolish suspended sentences for all offences, amongst other reforms to Victorian 
sentencing law. 

The Statement of Compatibility contends that the Bill “does not limit any human rights as defined” 
by the Charter of Human Rights and Responsibilities Act 2006 (Vic). The Scrutiny of Acts and 
Regulations Committee appears to agree, given that it decided to make no comment on the Bill. 
Although the Statement of Compatibility does not provide any detail to support its claim, the 
Statement seems to be correct. Since offenders can still be sentenced to other non-custodial 
orders under the Sentencing Act 1991 (Vic), not “every person who commits one of these 
offences must go to jail” (see the second reading speech). Accordingly, the Bill does not result in 
‘cruel, inhuman or degrading’ treatment or punishment (Charter s 10(b)) or “arbitrary … detention” 
(Charter s 21(2)) because sentences can still be tailored to suit the specific circumstances of the 
case. The Sentencing Act 1991 (Vic) as amended will not be tantamount to a mandatory 
imprisonment regime. 

It is notable that suspended sentences are possible in the ACT, the United Kingdom and Canada. 
If the current Victorian government intends to abolish suspended sentences for all offences, it will 
thus depart from the usual position elsewhere. It is to be hoped that the government will explain 
how Charter rights are not impermissibly infringed, and that the explanation will be more 
extensive than the scant materials surrounding the Sentencing Further Amendment Bill 2010. 

Christopher Tran is a Law Graduate with Mallesons Stephen Jaques 

 

 OPINION:  

A Government Committed to Fairness and Accountability Should 
Strengthen Victoria’s Charter of Rights 

Ever since its enactment in 2006 as the first state human rights act, the Victorian Charter of 
Human Rights and Responsibilities has attracted exaggerated claims from politicians, being 
described as everything from “powerful” and “transformative” to “dangerous” and “weak”. 

Five years on the Charter is being reviewed. It is imperative that this review be guided by 
evidence and real-life experience, not political hyperbole. There should be a bipartisan 
commitment to use the review to strengthen the human rights of all Victorians, not to pursue a 
pre-determined ideological agenda or short-term political gain.  

The review must build on the bipartisan consensus that respect for human rights is essential for a 
community that is fair, just and inclusive. It must take note of the strong evidence that where 
human rights are promoted and protected in law they are more likely to be respected and 
protected on the ground. The legal protection of rights is particularly important for vulnerable or 
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disadvantaged groups, such as people who are homeless, people with mental illness, Aboriginal 
and Torres Strait Islander peoples, and people with disability.  

While some people are understandably pessimistic about the future of the Charter given historic 
statements by the Attorney General, Robert Clark, that it is “dangerous and hypocritical”, some 
heart should be taken from his more recent comments. In a speech during Human Rights Week 
in December 2010, for example, the Attorney spoke about the importance of “upholding human 
rights”, “effective scrutiny of laws against international human rights standards” and “improving 
access to affordable and effective remedies” for human rights breaches. The logical corollary of 
these principles is to strengthen and not weaken the Charter in a number of ways.  

First, consistent with the Attorney’s commitment to “enhancing the rights and liberties of 
Victorians”, the Charter should comprehensively enshrine all civil, political, economic, social and 
cultural rights. It should also recognise that certain human rights, such as the right to protection 
from torture, are absolute.   

Second, the Attorney has stated that he “supports scrutiny of proposed laws against international 
benchmarks”. Consistent with this support, the Baillieu Government should strengthen the 
Charter’s provisions relating to human rights scrutiny and compatibility of proposed legislation. 
The Government should also consider establishing a specialised Human Rights Committee, 
similar to that currently proposed with bipartisan support at the Commonwealth level, to enhance 
parliamentary engagement with human rights. 

Third, far from resulting in a ‘flood of litigation’, the number of cases which have resulted from 
Charter has been a trickle. This is as it should be. The Charter is intended to prevent human 
rights abuses not through litigation but through legislative safeguards and a legal obligation on 
public authorities to incorporate human rights into their policy and decision-making processes. It 
is crucial, however, that people who are victims of human rights breaches have access to 
effective remedies. The Charter should be amended therefore to ensure that the human rights 
are actionable and enforceable in appropriate courts and tribunals, including the Victorian Civil & 
Administrative Tribunal, and that these courts and tribunals are empowered to make such orders 
as are required to do justice for victims of human rights breaches.   

It is significant that the terms of reference given to the Scrutiny of Acts and Regulations 
Committee to conduct the Charter review refer to the need to “make use of evidence”.  

If the Committee is true to this principle, they will find that, while the Charter has not been a 
panacea to disadvantage or prevented every human rights breach, there is solid evidence that it 
has had a positive impact on legislative and policy development and on public service delivery 
and outcomes. It has enhanced the scrutiny of proposed laws and integrated human rights 
considerations and safeguards into legislative and policy-making processes. At the service 
delivery level it has effected some systemic reform, such as improving access to support services 
for children with autism and reforming the processes of the Mental Health Review Board. It has 
also protected human dignity in many individual cases, such as by preventing the eviction into 
homelessness of a single father and his four-year old boy. In the conduct of the review, it is 
critical that the Scrutiny Committee hears first hand from Victorians who work with the Charter 
and disadvantaged groups who have benefited from its protection.  

The Committee is also asked in the terms of reference to consider previous human rights 
inquiries. It should take note of the very strong support for the protection of human rights in law, 
with 94% of submissions to the 2005 Victorian human rights inquiry supporting a Charter of 
Rights and 87% doing so in the 2009 national consultation. 

The Attorney General is correct to assert that the Charter is not the ‘be-all and end-all of justice 
and fairness for Victorians’. Five years on from its enactment the evidence is clear, however, that 
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it is a valuable and necessary law and assists to fill gaps in human rights protections in an 
efficient and cost-effective way. 

The Scrutiny Committee is due to report on the future of the Charter by 1 October. The review is 
an opportunity for the Baillieu Government to strengthen the law to better protect human rights 
and make Victoria a fairer, stronger and more inclusive community. Having been the first 
Australian state to enact a Charter of Human Rights, Victoria should not now go down in history 
as the first democratic state in the developed world to weaken or repeal one. 

Philip Lynch is Executive Director of the Human Rights Law Centre 

 

AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Court will Determine whether a Declaration of Inconsistent Interpretation 
should be Made During Primary Hearing 

Noone, Director of Consumer Affairs Victoria v Operation Smile (Australia) & Ors (No 2) [2011] 
VSC 153 (19 April 2011) 

The case involved an application brought by the Director of Consumer Affairs Victoria against the 
Hope Clinic. The application sought to prevent the continuation of representations made by the 
Hope Clinic as to the benefits of its therapies for sufferers of, amongst other illnesses, cancer. In 
particular, the plaintiff alleged that the representations contravened section 9 of the Fair Trading 
Act. This section provides: 

A person must not, in trade or commerce, engage in conduct that is misleading or 
deceptive or is likely to mislead or deceive. 

The court received submissions from the Attorney General and PILCH (as amicus curiae) on the 
operation of the Charter of Rights and Responsibilities as it relates to s 9 of the Act. In particular, 
s 15 of the Charter which provides: 

Every person has the right to hold an opinion without interference. 

Ultimately, Pagone J concluded that the application of s 9 of the Act made it unnecessary to 
consider whether there was a conflict between s 9 of the Act and s 15 of the Charter. Accordingly, 
the Court did not have to apply the test in R v Momcilovic to ascertain whether there was a 
conflict between a statutory provision and the Charter.   

The Court did review the Attorney General’s submission that any declaration of inconsistency 
under s 36 of the Act should be made at a subsequent hearing to the hearing where a statutory 
provision was deemed to be inconsistent with a human right. Section 36 provides:  

Subject to any relevant override declaration, if in a proceeding the Supreme Court is of the 
opinion that a statutory provision cannot be interpreted consistently with a human right, the Court 
may make a declaration to that effect in accordance with the section.  

Justice Pagone did not accept that the proper construction of s 36 was that an inconsistency 
between a statutory provision and a human right should only be declared in a subsequent hearing 
to the hearing where the inconsistency was first identified by the Court. While His Honour 
remarked that the submissions relating to the Charter did not need to be heard for the purposes 
of the application made by the Applicant, deferring the declaration of whether a statutory 
provision was inconsistent with a human right under s 36 of the Charter had the potential to 
“unnecessarily prolong disputes and might give rise to inconsistencies in determinations arising 
from different proceedings involving overlapping issues and debates.” 
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The decision is at http://www.austlii.edu.au/au/cases/vic/VSC/2011/153.html. 

Heath Paynter is on secondment to the Human Rights Law Centre from Russell Kennedy 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Mandatory Minimum Sentencing Amounts to Cruel, Inhuman and 
Degrading Treatment 

Daniel and Another v The Attorney General and Others (A 430/2009) [2011] NAHC 66 (10 March 
2011) 

Summary 

The Namibian High Court recently considered whether mandatory minimum sentences for stock 
theft under the Stock Theft Act violated the prohibition of cruel, inhuman or degrading punishment 
under the Namibian Constitution. The constitutionality of the Act was challenged by two men who 
were sentenced for a combined 50 years for the theft of one cow and nine goats. 

In a unanimous decision, the Court held the minimum sentences were unconstitutional and the 
relevant sentencing provisions were ordered to be struck from the Act. 

Facts 

In 2004 severe prescribed prison sentences were introduced to Namibia's Stock Theft Act to 
attempt to counter the prevalence of stock theft in Namibia. The provisions the subject of the 
application were: 

 a provision that prescribed a minimum sentence of 20 years for a first offender for theft 
of stock to the value of more than N$500 (First Offender Offence); and  

 a provision that prescribed a minimum sentence of 30 years for a repeat offender 
(Repeat Offender Offence).  

The first applicant, Daniel, was a first-time offender sentenced to the prescribed term of 20 years 
imprisonment in November 2007, after pleading guilty to stealing nine goats valued at N$4,450.  

The second applicant, Peter, was a repeat offender convicted of stealing one cow valued at 
N$3,200, which had been shot during a poaching excursion at a farm. Peter was given the 
minimum sentence of 30 years imprisonment prescribed for repeat offenders. 

The applicants challenged the constitutionality of the Act on the grounds the prescribed minimum 
sentences violated art 8 of the Namibian Constitution, which prohibits cruel, inhuman or 
degrading punishment. 

The applicants sued the Attorney General, the Government and the Prosecutor General in their 
bid to have the sentences declared unconstitutional. 

The Attorney General conceded both prescribed sentences violated the Constitution's prohibition 
of cruel, inhuman or degrading punishment. However, the Prosecutor General maintained the 
Repeat Offender Offence challenged by Peter was constitutional. 

Decision 

The applicants submitted the sentences were unconstitutional because the gravity of the offences 
was disproportionate to the length of the sentence and the only reason for the severity of the 
sentence was to deter. Persons convicted of the relevant offences were therefore “used as 
instrument of deterrence in violation of their right to human dignity” under art 8. The applicants set 

http://www.austlii.edu.au/au/cases/vic/VSC/2011/153.html
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out a number of hypothetical cases where the sentences would be grossly disproportionate to the 
crime. 

The Prosecutor General contended sentences prescribed to protect law-abiding citizens were a 
legitimate government objective and in any event the Act provided that a court could reduce a 
sentence if there were “substantial and compelling” reasons to do so.   

However, the court found that even where “substantial and compelling” reasons existed, this did 
not make the court free to impose any sentence it considered appropriate; it still had to have 
regard to the benchmark set by the legislation. The more disproportionate the benchmark, the 
more difficult it was for the courts to have regard to that benchmark.  

The court stated the validity of the provisions was not limited to the cases of Peters and Daniel, 
but were under attack on the basis of the hypothetical cases which were likely to arise frequently. 
All those hypotheticals showed the sentences would be “grossly disproportionate to the severity 
of the crimes for which they would be meted out … and would be irrationally severe if compared 
to the sentences for other equally and more serious offences” (such as rape and murder, whose 
prescribed sentences were less than those imposed for stock theft).   

The court recognised the concept of proportionality “goes to the heart of whether punishment is 
cruel, inhuman or degrading” and that “deterrence as a law enforcement objective is constrained 
by the principle that individuals may not be used … as examples to others if the deterrence is set 
at levels beyond what is fair and just to those individuals”. To do so would be a breach of 
fundamental human dignity. The court noted deterrence was the “cardinal feature” of the 
sentencing regime and stated 

human dignity and the de-individuation of any sentence to such a degree that it loses 
the proportionality between the offence and the period of imprisonment can … not be 
sacrificed on the altar of deterrence.   

The court ruled in favour of the applicants, holding the sentences were “shocking” and 
“disproportionate” and thus unconstitutional. The court stated “the conclusion is inescapable that 
the minimum sentencing regime created by section 14 of the Stock Theft Act has simply set the 
levels of deterrence beyond what is fair and just to those caught up in it”. 

The court made a declaratory order that the minimum sentence provisions for both the First 
Offender Offence and the Repeat Offender Offence be struck from the Act. 

Relevance to the Victorian Charter 

Daniel turns on its own particular facts and Namibian legislation.  Nevertheless, the decision may 
have implications for Victoria in the event extreme minimum sentences were introduced in the 
state, given both Article 8 of the Namibian Constitution and section 10 of the Victorian Charter 
afford protection from cruel, inhuman or degrading treatment. 

Daniel indicates that, under human rights jurisprudence, a person may not be subjected to 
mandatory minimum sentences if that sentence is grossly disproportionate to the severity of the 
crime committed, particularly if the sentence imposed is primarily intended to serve as a deterrent 
to others.  Instead, sentences must be proportionate to the crime committed in all the 
circumstances.  Daniel suggests that detaining a person under such sentences may constitute a 
breach of human rights.   

Zara Durnan is on secondment to the Human Rights Law Centre from Lander & Rogers 

European Court of Human Rights Rules that Crucifixes in State Schools 
do not Violate Religious Freedom 

Lautsi & Ors v Italy [2011] ECHR Application No 30814/06 (18 March 2011) 
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Summary 

In this case, the Grand Chamber of the European Court of Human Rights held that crucifixes in 
Italian State schools do not infringe the art 9 right to religious freedom. The case originated in a 
dispute between a school and a parent and escalated into an international issue with almost all 
European countries intervening in the final hearing.  

Facts 

The applicants, Ms Lautsi and her two children, objected to the display of a crucifix in the 
classrooms of the children’s State school.  

The dispute originated at a school governors’ meeting in 2002, where Ms Lautsi’s husband asked 
for the crucifixes to be removed. The governors declined this request. This decision was 
contested and subsequently affirmed in the Administrative Court, the Constitutional Court and the 
Supreme Administrative Court. Eventually, the applicants brought a case against the Italian 
Government in the ECHR.  

The Government’s arguments 

The Government relied on two Royal Decrees (Article 118 of Royal Decree number 965 of 30 
April 1924 and Article 119 of Royal Decree number 1297 of 26 April 1928) which prescribed the 
presence of crucifixes in State schools.  

In addition, the Government argued that: 

 the crucifix is not only a religious symbol but also a “cultural and identity-linked symbol, 
the symbol of principles and values which formed the basis of democracy and western 
civilisation.” (Grand Chamber Judgment at paragraph 36);  

 the crucifix is a passive symbol incapable of influencing students merely by its presence; 

 since there was no European consensus on the issue, the States have a “wide margin of 
appreciation” that should be respected by the ECHR;  

 the display of a crucifix is consistent with neutrality as it is the expression of one religion 
alongside others. The Government cited examples of its neutral approach to religion 
such as allowing students to wear headscarfs, other religious apparel and symbols; and  

 permitting the presence of a crucifix protects the prevailing popular feeling.  

The applicants’ arguments 

The applicants argued that the Government had violated arts 2 and 9 of the European of Human 
Rights. Article 2 protects the right to education, including a parent’s right to ensure that their 
children are educated in conformity with their own convictions. Article 9 protects freedom of 
thought, conscience and religion.  

The applicants submitted that these articles, read together, guarantee schoolchildren the right to 
education in a form which respects their right to believe or not to believe, and guarantees parents 
the right to ensure that this education conforms with their own convictions.  

Further, the applicants submitted that the crucifix is an undeniably religious symbol and its 
display:  

 is an illegitimate interference with their rights under the Convention; 

 infringes the principle of educational pluralism by expressing a preference for a 
particular religion; 

 inhibits the development of critical judgment; and 

 disregards the State’s obligation to protect minors against indoctrination.  
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Decision 

The Grand Chamber held that there was no violation of the Convention.  

The majority judgment concluded that it was for each individual State, not the ECHR, to regulate 
the display of crucifixes in State schools. The Grand Chamber explained that its only role is to 
supervise the States to ensure that they do not engage in indoctrination.  

The ECHR found that the presence of crucifixes in State schools, does not result in indoctrination 
on the basis that:  

 the crucifix is a passive symbol which “cannot be deemed to have an influence on pupils 
comparable to that of didactic speech or participation in religious activities” (Grand 
Chamber Judgment at paragraph 72); 

 the crucifix was not accompanied by the compulsory teaching of Christianity; and 

 the Italian school environment was open to other religions.  

The concurring opinion of Judge Bonello was particularly forceful, as reflected in paragraph 1.1 of 
his judgment:  

A court of human rights cannot allow itself to suffer from historical Alzheimer’s. It has no 
right to disregard the cultural continuum of a nation’s flow through time, nor to ignore 
what, over the centuries, has served to mould and define the profile of a people.  

Relevance to the Victorian Charter 

Section 14 of the Charter (protecting freedom of thought, conscience, religion and belief) provides 
for similar rights to art 9 of the Convention. Similarly, s 17 of the Charter (protection of families 
and children) may be construed to include a child’s right to education as provided for in art 2 of 
the Convention. The Charter does not have a directly equivalent provision protecting a parent’s 
right to ensure that their child is educated in conformity with their own convictions.  

On its face, this decision suggests that that the presence of a crucifix in an Australian State 
school would not breach the equivalent Charter provisions. However, this decision may not have 
direct application in Australia, especially given that the Grand Chamber’s judgment relied in part 
on the cultural and historical significance of the crucifix to the Italian people (in addition to its 
religious significance to present-day Christians).   

Despite this, this decision does provide some guidance as to when religious symbols or activities 
will be considered by a Court to infringe on a person’s religious freedom. For example, this case 
is relevant to the current dispute concerning the predominantly Christian religious instruction 
classes in Australian State schools. The Grand Chamber’s judgment emphasised that the active 
teaching of Christianity in preference to other religions could infringe a person’s religious 
freedom.  

This decision is at http://www.echr.coe.int/echr/resources/hudoc/lautsi_and_others_v__italy.pdf.  

Amy Greenberg, Law Graduate, Mallesons Stephen Jaques Human Rights Law Group 

State’s Obligation to Establish an Independent Anti-Corruption Body 

Hugh Glenister v President of the Republic of South Africa & Ors (CCT 48/10) [2011] ZACC 6 (17 
March 2011) 

Summary 

The Constitutional Court of South Africa declared legislation which disbanded and replaced an 
anti-corruption body constitutionally invalid. Through a joint judgment by Moseneke DCJ and 
Cameron J, the majority of the Court gave Parliament 18 months to amend the legislation.   

http://www.echr.coe.int/echr/resources/hudoc/lautsi_and_others_v__italy.pdf
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The applicant, South African businessman Hugh Glenister, successfully argued that the South 
African Constitution imposes an obligation on the state to establish and maintain an independent 
anti-corruption body, and that a recently-formed body lacks sufficient independence.   

Facts 

In 2009, the President signed into law the National Prosecuting Authority Amendment Act 2008 
and the South African Police Service Amendment Act 2008 (“the Acts”). The Acts disbanded the 
Directorate of Special Operations (“DSO”), an anti-corruption body located within the prosecuting 
authority, and replaced it with the Directorate of Priority Crime Investigation (“DPCI”), located 
within the police service.   

The former DSO was markedly different to the DPCI in terms of its employment conditions and 
political oversight. The DPCI’s members are subject to the same conditions of tenure as ordinary 
members of the police force, and no longer enjoy statutorily secured remuneration levels.  A 
Ministerial Committee, comprising the Ministers for Finance, Home Affairs, Intelligence, Justice 
and Police, as well as any other Minister designated by the President, was established to 
determine policy guidelines for the DPCI and to direct the selection of “national priority offences”.  
To offset these changes, one of the Acts contains an interpretive provision emphasising the need 
for DPCI to have necessary independence.   

The applicant unsuccessfully challenged the Acts in the High Court. On appeal to the 
Constitutional Court, the applicant maintained that corruption undermines the enjoyment of 
human rights and that therefore the state is obliged to maintain an independent anti-corruption 
body.  

Decision 

A majority of the Court granted the application for leave to appeal, suspending the declaration of 
constitutional invalidity for 18 months in order to give Parliament the opportunity to remedy the 
Acts’ defects. The majority’s reasoning proceeded in three steps.   

First, it impressed the need to combat corruption, a force which “threatens to fell at the knees 
virtually everything we hold dear and precious in our hard-won constitutional order”. Corruption 
was said to undermine human dignity and the advancement of human rights, disproportionately 
hurting the poor.  

Second, the majority found that the state is constitutionally obliged to establish and maintain an 
independent anti-corruption body. Although the Constitution does not expressly command it, “its 
scheme taken as a whole” was said to require such a body. Section 7(2) of the Constitution 
obliges the state to “respect, protect, promote and fulfil the rights in the Bill of Rights”, implicitly 
requiring that it do so reasonably and effectively. As corruption undermines those rights, this 
obligation extends to anti-corruption measures. In determining what are “reasonable” and 
“effective” measures, the majority turned to s 39(1)(b), which directs that when interpreting the Bill 
of Rights (including s 7(2)) a court “must consider international law”. The Court also turned to s 
231(2), which provides that an international agreement approved by Parliament “binds the 
Republic”. Relevant international law included an “inter-locking grid of conventions, agreements 
and protocols” which variously require independent anti-corruption bodies, and as a result 
“reasonable” and “effective” measures under s 7(2) required the same.   

Third, the DPCI was found not to be sufficiently independent. The majority accepted that relevant 
international law requires independence within a state’s own legal conceptions, and that South 
Africa’s constitutional structure necessitates political accountability. However, the DPCI’s lack of 
specially secured employment conditions and its oversight by political executives were said to be 
inimical to the independence required. Further, the interpretive provision emphasising the need 
for necessary independence was judged ineffectual.   
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To summarise, the state is obliged to protect human rights and thus to combat corruption.  
Understood in the context of international law, this obligation includes establishing anti-corruption 
bodies with greater independence than the DPCI.   

Relevance to the Victorian Charter 

The Court’s restatement in Glenister of the relationship between corruption and human rights is a 
reminder of the potential reach of rights charters. Section 38(1) of the Victorian Charter requires 
that the conduct of public authorities be compatible with human rights, and advocates would do 
well to keep in mind the potential of this requirement to oblige anti-corruption measures.   

The decision is at http://www.saflii.org/za/cases/ZACC/2011/6.html.   

Daniel Allman, Law Graduate, Mallesons Stephen Jaques Human Rights Law Group  

State has a Positive Obligation to Protect Life and Ensure Effective and 
Independent Investigation of Police-Related Deaths 

Giuliani and Gaggio v Italy [2011] ECHR 513 (24 March 2011) 

Summary 

The Grand Chamber of the European Court found no violation of the European Convention of 
Human Rights arose out of the killing of a demonstrator by Italian armed forces during the G8 
summit  Notably, however, there were divergent views regarding the State's obligations (both 
substantive and procedural) to protect life, including in relation to making specific provisions 
governing the use of firearms during police operations, issuing non-lethal weapons, and whether 
there is a higher level of responsibility where large-scale, high risk demonstrations are planned. 

Facts 

During the G8 anti-globalization demonstrations in Italy in 2001, a jeep carrying members of the 
Italian armed forces who had been deemed unfit for active duty was surrounded and attacked by 
demonstrators. One of the demonstrators, Carlo Giuliani, reportedly lifted up a fire extinguisher as 
if to throw it at the jeep, when one of the officers in the jeep fired two shots.  Carlo was hit and 
fatally wounded.  After he fell to the ground the driver of the jeep, in an attempt to escape the 
demonstrators, twice drove over Carlo's body.  

Carlo's family brought an application to the Grand Chamber of the European Court alleging Italy 
had breached the Convention in relation to the right to life (art 2), the right to freedom from 
inhuman treatment (art 3), the right to a fair hearing (art 6), the right to an effective remedy (art 
13), and the obligation on the Italian Government to cooperate (Art 38). 

Decision 

The Court held that there was no breach of the Convention. However, seven of the seventeen 
judges dissented, including in relation to many aspects of the decision regarding the right to life.   

Substantive obligation of the right to life 

Domestic law governing use of force and weapons issued to armed forces 

Carlo's family alleged that the State had breached the right to life because there were not 
adequate provisions governing the use of lethal force during the demonstration. They also argued 
that the need to minimize the risk to life meant law-enforcement personnel should be equipped 
with non-lethal weapons during demonstrations.   

The majority reiterated that the right to life requires the State to not only refrain from the 
intentional and unlawful taking of life, but also to take appropriate steps to safeguard life. This 
entails putting in place an appropriate legal and administrative framework which defines the 

http://www.saflii.org/za/cases/ZACC/2011/6.html
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limited circumstances in which law enforcement officials may use force and firearms, in light of 
the relevant international standards. In particular: 

 the national legal framework must make recourse to firearms dependent on careful 
assessment of the situation; and  

 the national law regulating policing operations must secure a system of adequate and 
effective safeguards against arbitrariness, abuse of force and avoidable accident. 

The majority found that while the Italian Criminal Code was not identical to the Convention 
requirements of 'absolutely necessary' in terms of wording, in practice the Italian courts 
interpreted the legislation as authorising the use of lethal force only as a last resort where other, 
less damaging, responses would not suffice. 

In relation to weapons, the majority characterised the circumstances of Carlo's death as having 
arisen during a sudden and violent attack which posed an imminent and serious threat to the lives 
of the officers. Given these circumstances, it held there was no basis for concluding that law 
enforcement officers should not be entitled to have lethal weapons at their disposal to counter 
such attacks. Notably, the majority did say that if the death had occurred during an operation to 
disperse demonstrators (as opposed to during an attack), there would be “room for debate” as to 
whether law-enforcement personnel should be issued with other non life-threatening equipment, 
such as water cannons and guns with non-lethal ammunition.  

Dissenting opinions concluded that the State breached its positive obligation to protect life 
because it did not take the necessary legislative, administrative and regulatory measures to 
reduce as far as possible the risks and consequences of the use of force. Some of the judges 
considered that, in the case of mass demonstrations which are inherently high-risk and involve 
foreseeable danger, the State's obligation to protect the right to life “necessarily takes on another 
dimension” compared to its obligation in an isolated, accidental event. They concluded that Italy's 
legislative framework governing the use of lethal force was deficient as it did not include specific 
provisions governing the use of firearms during police operations, and the armed forces were not 
equipped with alternative means of defence other than a lethal weapon. They noted that the 
United Nations Basic Principles on the Use of Force and Firearms by Law Enforcement Officials 
provides that law enforcement officials should be equipped in a manner which allows for a 
differentiated use of force and firearms. 

Organisation, planning and management of the policing public-order operations 

Carlo's family contended there was a breach of the State's positive obligation to protect life 
arising from the lack of a clear chain of command and proper organisation of operations, the 
officer's impeded physical and mental state and lack of training, inappropriate criteria for selecting 
armed forces personnel for the demonstration, and the events immediately following the fatal 
shooting. 

In terms of principles, the majority acknowledged that all the surrounding circumstances of the 
use of force, including the planning and control of the actions, needed to be examined, and that 
enforcement officials must be trained to assess whether or not there is an absolute necessity to 
use firearms, not only on the basis of the relevant regulations but also with due regard to the pre-
eminence and respect for human life as a fundamental value. 

In applying those principles to the facts, the majority considered that where a large number of 
officers are required to maintain order over a large area, all officers involved cannot reasonably 
be expected to be highly specialised in dealing with the task assigned to them. It also considered 
that in this case there was nothing to indicate that Carlo was, over and above the other 
demonstrators, the potential target of a lethal act, and accordingly the State was not under an 
obligation to provide him with personal protection. It also considered that the other planning and 
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operational steps undertaken were not unreasonable in the circumstances and it was not 
foreseeable they would lead to Carlo's death. 

The majority therefore held that the Italian authorities did not fail in their obligations to do all that 
could reasonably be expected to provide the level of safeguards required during operations 
potentially involving the use of lethal force.  

In a dissenting opinion, four judges found that there was a lack of organisation by the State which 
breached the right to life. In particular, they were critical of the criteria for selecting the armed 
forces, noting the limited experience and training of the officials. They were also critical of the 
lack of support for the officer who ultimately shot Carlo, noting that following the decision he was 
unfit to remain on active duty, he was left in a vehicle which was not adequately protected with a 
lethal weapon as his only defence. These judges took the view that the lack of an appropriate 
legislative framework governing the use of firearms (discussed above), coupled with the 
shortcomings in the preparation of policing operations and the training of law enforcement 
personnel, meant the State's actions were in fact linked to Carlo's death. 

Procedural aspect of the obligation to protect the right to life 

Investigation of the death 

Carlo's family alleged a number of shortcomings in the way Carlo's death was investigated. 

In relation to the manner in which the investigation was carried out, the majority observed that the 
right to life imposes procedural obligations on the State to carry out an effective investigation into 
alleged breaches of the substantive limb. It noted that a failure by the State to conduct an 
effective investigation can give rise to a finding of 'interference' with the right to life and a 
separate violation of the Convention.  

The majority noted some shortcomings in the manner of investigation, but concluded overall that 
there was no evidence that the investigation had not been effective. 

However, in a dissenting opinion, four judges were critical of the fact that no disciplinary 
proceedings of any kind were instituted against the armed forces, noting that the failure to do so 
appeared to have been based on a preconceived idea that no criticism was to be made of the 
manner in which the officers were deployed or the way in which orders were given throughout the 
chain of command, even though the dangers linked to the demonstrations and the risks to law 
enforcement officers were largely foreseeable. They considered this failure to undertake further 
investigation of the planning and management of the public-order operations was “difficult to 
reconcile” with the procedural obligations on the State arising out of the right to life.  

Relevance to the Victorian Charter 

The European Court's decision in relation to the right to life under the Convention is useful for 
assessing how the right to life in s 9 of the Victorian Charter is to be interpreted and applied.  
Importantly, the Victorian Charter expressly provides that international law relevant to a human 
right may be considered in interpreting a statutory provision (s 32(2)).  

The decision, both in terms of the majority judgement and the dissenting opinions, reaffirms the 
importance of the right to life to democratic societies, and reiterates the established principles 
governing its interpretation and breadth.   

There is also some support for interpreting a State's obligations under the right to life as 
requiring: 

 specific regulation of the use of force for different types of law enforcement operations; 
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 a greater focus on equipping law enforcement officials with a range of enforcement 
options, including non-lethal weapons, to enable them to tailor responses more 
appropriately to the different situations they may confront; and 

 an assessment of the State's responsibilities in planning and managing operations 
which more closely reflects the level of risk and logistical difficulties of the operation 
which the State ought to have foreseen. 

The decision is at http://www.bailii.org/eu/cases/ECHR/2011/513.html.  

Verity Quinn is a Senior Associate with Allens Arthur Robinson 

Damages for Unlawful Detention 

Faulkner, R (on the application of) v Secretary of State for Justice the Parole Board [2011] EWCA 
Civ 349 (29 March 2011) 

Summary 

The Court of Appeal of England and Wales decided Mr Daniel Faulkner was entitled to damages 
pursuant to section 8(1) of the Human Rights Act 1998 (UK) (HRA) in the sum of £10,000 as a 
result of being unlawfully detained in breach of Article 5(4) of the European Convention on 
Human Rights ('the Convention').  

Facts 

The case concerned the amount of damages Mr Faulkner should be awarded, if any, following 
the Court's earlier conclusion on 14 December 2010 that the Respondents were liable to Mr 
Faulkner for his unlawful detention contrary to article 5(4) of the Convention. The circumstances 
giving rise to Mr Faulkner's unlawful detention were that the Ministry of Justice had failed to 
provide necessary dossiers and materials to the Parole Board which would have enabled them to 
determine Mr Faulkner's review of the lawfulness of his continued imprisonment. These delays 
resulted in Mr Faulkner having to wait some ten months longer to hear his case than he should 
have done. 

Decision 

Article 5(4) of the Convention provides: 

Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his detention shall be decided speedily by a 
court and his release ordered if the detention is not lawful.  

Section 8(1) of the HRA provides: 

In relation to any act (or proposed act) of a public authority which the court finds is (or 
would be) unlawful, it may grant such relief or remedy, or make such order, within its 
powers as it considers just and appropriate. 

Finally, pursuant to s 8(4) of the HRA, the Court is required to consider principles applied by the 
European Court of Human Rights when awarding compensation, which requires a victim of 
violation to receive ‘just satisfaction’ from the Court in accordance with article 41 of the 
Convention.  

It was acknowledged from the outset that the award granted to Mr Faulkner "may well set the 
tone in related and similar cases". The Court undertook a comprehensive analysis of cases from 
the European Court of Human Rights and UK Courts concerning damages arising from unlawful 
detention in violation of article 5(4). A number of principles emerged from their analysis.  

http://www.bailii.org/eu/cases/ECHR/2011/513.html
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First, unlawful detention contrary to article 5(4) should not be considered as analogous to false 
imprisonment in domestic awards. In Mr Faulkner's case, the unlawful detention involved the lost 
opportunity to be "granted conditional liberty within the currency of a lawful custodial sentence", 
something very different from an innocent person losing their freedom.  

Secondly, the Court did not accept that a separate sum (in addition damages for loss of liberty) 
should be awarded for distress and anxiety, and that there was good reason not to award two 
sums by way of damages in unlawful detention cases except where it was warranted on the facts 
of the case. The Court held: 

…[I]n cases like this one it would in our judgment be double counting to compensate 
Mr Faulkner both for being kept in prison when he ought to have been out and for the 
distress and anxiety which imprisonment designedly causes. If loss of liberty were not 
stressful, offenders would not be sent to prison.  

On the question of quantum, the Court placed weight on the value the common law places on 
personal liberty and the disapproval of executive action which unlawfully restricts or interferes 
with it. The finding of unlawful detention did not, by itself, amount to "just satisfaction" for Mr 
Faulkner, although the finding of a violation was an important part of the remedy.  

The Court then reviewed awards made under article 5(4) in other cases, although it recognised 
that "nothing approaching a tariff has yet emerged". 

Mr Faulkner submitted the appropriate amount of damages was £32,000.  This figure was arrived 
at by reference to a number of cases, where awards varied from £1,240 to £16,560. The Court 
observed that while earlier cases, taken alone, set the tariff quite high, the elements making up 
the awards were "inscrutable". More recent cases suggested a "change of mood", but those 
cases were also considered "ultimately unattractive" or did not concern damages for loss of 
liberty. The Court noted: 

…[I]t is a reminder that the loss of an opportunity of conditional liberty, while not the 
same thing as false imprisonment, is a real blow to something of real value, and that if it 
is to be reflected in money the sum should not ordinarily be insubstantial. 

The Respondents submitted the appropriate award was £3,500, and that Mr Faulkner's own 
responsibility for what had occurred should be considered without a close examination of 
authorities or extensive examination of the facts. The Court disagreed this interpretation, 
concluding that an award cannot be quantified without consideration of what has happened.   

In light of these principles, the Court considered a figure of £10,000 was the nearest one can 
come to quantifying just satisfaction in monetary terms for this particular wrong". In the Court's 
view, the amount reflected Mr Faulkner's loss of 10 months' conditional liberty by reason of the 
Respondents' breach of Mr Faulkner's right not to continue to be detained in the absence of a 
speedy decision by a judicial body. 

Relevance to the Victorian Charter 

The case provides a useful analysis of principles to be considered when awarding damages for 
violations of human rights. This analysis is of indirect relevance to the Charter only, as section 
39(3) provides that a person is not entitled to be awarded any damages because of a breach of 
Charter rights. However, a person may still seek relief or remedy on the ground of unlawfulness 
arising from the Charter where that person would otherwise have a cause of action to seek relief 
or remedies: section 39(1). To that extent, the principles upheld in Faulkner are instructive in the 
development to remedies under the Charter generally.  

On the broader question of liability, section 21(7) of the Charter contains the equivalent right to 

that found under article 5 (4) of the Convention. Any analysis of this right may, where relevant, 
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draw on discussion of the right in Faulkner. It should be noted, though, that under section 5 the 
Charter of Human Rights and Responsibilities (Public Authorities) Regulations 2009, Adult and 
Youth Parole Boards are declared not to be public authorities for the purposes of the Charter. In 
effect, this will limit the application of the right protected by s 21(7) of the Charter to these bodies 
to circumstances involving interpretation of their statutory obligations. 

The decision can be accessed at http://www.bailii.org/ew/cases/EWCA/Civ/2011/349.html. 

Kate Mitchell is a lawyer with Allens Arthur Robinson. 

Consideration of the Rights of the Child in Sentencing of a Parent 

S v S (CCT 63/10) [2011] ZACC 7 (29 March 2011) 

Summary 

This case considered the degree to which a court is required to take into consideration the best 
interests of the child when determining the appropriate sentence to impose upon a primary 
caregiver. In particular, it considered the circumstances when a person will be considered to be 
the primary caregiver of a child, and the impact the person’s imprisonment will have on the child. 

Facts 

The applicant in this case, Mrs S, is a married mother of two young children. She was convicted 
and sentenced in the Regional Court on charges of forgery, uttering and fraud and sentenced to 
five years’ imprisonment with conditional correctional supervision. 

Her application for leave to appeal were unsuccessful. In this application, with the support of the 
Centre for Child Law as amicus curiae, Mrs S contended that the sentencing court and the 
Supreme Court of Appeal failed to adequately consider the best interests of the children during 
the sentencing process.  

She claimed that the sentencing court and Supreme Court of Appeal failed to follow the correct 
approach to sentencing the mother of young children as set out by the Constitutional Court in S v 
M, where the Court described the duties of a court considering a sentence for a primary 
caregiver. This case found that it was important to consider the best interests of the child when 
sentencing a person who was the child’s primary caregiver. In these circumstances consideration 
needs to be given to the availability of appropriate care for the children during the caregiver’s 
imprisonment. If there is not adequate care available and there are multiple sentencing options 
available in relation to the crime, then the punishment which takes into account the child’s best 
interest should be imposed. 

Mrs S’s children were four years old and one year old at the time of her sentencing. The four year 
old has a dysfunctional heart valve and needs constant medication. The one year old has chronic 
chest infections and requires constant attention. Mrs S argued that if the approach in S v M had 
been followed the sentencing court would not have imposed a custodial sentence.   

The State, however, argued that this case was different to S v M because Mrs S’s husband was 
available to take care of the children while she was in prison. Mrs S argued that Mr S would not 
be able to take care of the children because of his working hours, and he could not afford the 
necessary medical care and child care for the children on his wage alone. 

Decision 

The court issued a split judgment with nine judges dismissing the appeal and one judge 
dissenting.   

The majority dismissed the application holding that the sentencing court had properly balanced 
the constitutional interests at stake. The Court found that S v M had revolutionised the sentencing 

http://www.bailii.org/ew/cases/EWCA/Civ/2011/349.html
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process by re-asserting the central role of the interests of young children of someone being 
sentenced as an independent consideration and confirmed that the correct test to be adopted by 
sentencing courts where a custodial sentence of a primary caregiver is as specified in S v M.   

However, the Court found that the applicant’s situation was markedly different from the mother in 
S v M as her husband was available to care for the children. The mother in S v M, on the other 
hand, had almost full responsibility for the care of her children.   

In order to ensure that appropriate care was available, the Court directed the National 
Commissioner for Correctional Services to appoint a social worker to visit Mrs S’s children at 
least once a month during Mrs S’s incarceration. 

Justice Khampepe, in a minority judgment, held that the sentencing court and Supreme Court of 
Appeal failed to fully investigate the quality of alternative care the children would receive if Mrs S 
was to be incarcerated.  Khampepe J concluded that:  

 the children would be adversely affected by Mrs S’s incarceration;  

 there were a range of possible options;  

 Mr S would not be a suitable alternative caregiver; and 

 the matter was indistinguishable from S v M,  

 and, therefore, Mrs S should be placed under correctional supervision. 

Relevance to the Victorian Charter 

Section 17 of the Charter provides that families are entitled to be protected by society and the 
State, and that every child has the right to such protection as is in his or her best interests and 
needed by reason of being a child. 

Accordingly, this case signifies that there are circumstances where the best interests of a child 
should be considered when a court is imposing a sentence on the child’s primary caregiver. The 
court should take into account the impact of the sentence on the child and, if appropriate, impose 
a sentence that enables the child to continue to receive appropriate care. However, this decision 
indicates that this will not be extended so far as to prevent a custodial sentence being imposed 
on the primary caregiver where this is considered appropriate for the crime committed and there 
are adequate alternative care arrangements available for the child. 

The decision is at http://www.saflii.org/za/cases/ZACC/2011/7.html.  

Mandy Lister is a volunteer lawyer with the Human Rights Law Centre 

Limitations on the Rights to Freedom of Expression and Assembly 

The Mayor of London (on behalf of the Greater London Authority) v Brian Haw, Barbara Tucker & 
Charity Sweet [2011] EWHC 585 (17 March 2011) 

Summary 

In The Mayor of London v Haw & Ors, the UK High Court considered whether the granting of 
particular orders and injunctions would be a disproportionate interference to various protestors' 
rights under arts 10 and 11 of the European Convention on Human Rights. Having closely 
considered the particular facts and circumstances of the various protestors, the Court concluded 
that the orders and injunctions were not disproportionate.  

Facts  

In 2001, Brian Haw commenced a protest against the UK Government's decision to invade Iraq 
and the ensuing war. The protest was initially held on a pavement of Parliament Square Gardens 
(PSG) in London. Haw maintained his vigil continuously between June 2001 and October 2002.  

http://www.saflii.org/za/cases/ZACC/2011/7.html
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In July 2005, Part 4 of the Serious Organised Crime & Police Act 2005 came into force. Section 
138 of the Act made it a criminal offence for any person to organise or participate in a 
demonstration in or on a public place, within a designated area, unless authorised by the 
Metropolitan Police Commissioner. Haw applied for authorisation to continue his protest, which 
was granted, subject to conditions. In late 2005, Barbara Tucker also joined the protest.  From 
around September 2009 (and at various times before), Haw and Tucker erected tents at the PSG 
on a section of grass. Other protestors did similarly.  

On 26 May 2010, the Mayor of London (on behalf of the Greater London Authority), commenced 
proceedings against Haw, Tucker, Rebecca Hall (Hall) and 16 other "persons unknown", seeking 
orders for possession of PSG against all 19 defendants, mandatory injunctions requiring the 
defendants to dismantle and remove all tents from the grass area and restraining injunctions 
preventing the defendants from returning to PSG with any tents. The Court granted those orders 
for possession and the injunctions.  

Haw and Tucker appealed to the Court of Appeal. Other defendants also appealed. Nearly all 
defendants were unsuccessful, except for Haw, Tucker and Hall. Most relevantly, the Court of 
Appeal concluded that the only possible defence the trio had was whether the possession order 
and injunctions were a disproportionate interference to their rights under arts 10 and 11 of the 
ECHR. With "considerable hesitation", the Court of Appeal said that question should be remitted 
to the High Court for consideration.   

Decision 

The High Court ultimately concluded that it was proportionate to make the possession orders and 
to grant the injunctions against Haw, Tucker and Hall.  

Justice Williams noted that art 10(1) of the ECHR "provides that everyone has the right to 
freedom of expression", but also noted that art 10(2) provides that this freedom "carries duties 
and responsibilities...and restrictions to protect the rights of others".  His Honour also noted that 
art 11(1) provides that "everyone has the right to freedom of peaceful assembly and to freedom 
of association with others", but that art 11(2) states that no restriction shall be placed on these 
rights "other than those prescribed by law and necessary in a democratic society".  

His Honour noted that for an interference with these rights and freedoms to be justified, it must be 
rationally connected to a legitimate aim, they must be proportionate, there must be a pressing 
social need, it must be the least intrusive means to achieve the aim and finally, that such 
decisions will always turn on the facts of a particular case.  

The issue for the High Court to consider was the medical evidence produced by Haw that being 
removed from the grass of the PSG to the pavement would impact negatively on his health (he 
has lung cancer and a serious back condition) and his safety (increased risk from passing cars on 
the pavement and the risk of assault from passers-by). The argument put by Haw was that 
moving him to the pavement would impact on his ability to carry out his protest effectively and 
could even result in it coming to an end. Haw and Tucker also argued that their art 10 and 11 
rights should supersede the Mayor's rights because their protest had endured for a long period of 
time and that their impact on the PSG was minimal. Hall did not appear at, or participate in, the 
appeal.  

Firstly, His Honour relied heavily on the comments of Lord Neuberger in the Court of Appeal 
decision, where he said, "Even if his (Haw) ability to maintain his pitch is, albeit indirectly under 
challenge, it might well be stretching his art 10 rights too far to say that he should be entitled, 
particularly after having done so for so long, to maintain his demonstration in the precise location 
of his choice..."  Secondly, His Honour found that Haw's medical evidence did not assist his case 
because "there is no medical reason why Haw cannot sleep on the pavement if he wishes to 
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maintain a round-the-clock presence". Tucker did not advance any medical evidence to support 
her case. Thirdly, His Honour rejected the general safety issues concerning the pavement.  
Finally, His Honour concluded that "the Claimant has established that the Defendants' activities 
taken either individually or cumulatively do constitute an interference with the rights of others and 
there is a pressing social need which justifies the making of the orders".  

Relevance to the Victorian Charter 

The Victorian Charter contains provisions mirroring arts 10 and 11. Section 15 states that "Every 
person has the right to hold an opinion without interference".  However, similar to art 10(2), that 
right is not absolute as s 15(3) states that “special duties and responsibilities” are attached to that 
right and that "lawful restrictions" may apply to protect others' rights and to protect "national 
security, public order, public health or public morality". Further, se 16 states, "Every person has 
the right of peaceful assembly. Every person has the right to freedom of association with others, 
including the right to form and join trade unions". In the event that a claimant in Victoria were to 
invoke ss 15 and 16 in support of his/her right to protest, the decision in The Mayor of London v 
Haw & Ors would certainly provide guidance, but is very likely to turn on the facts of the particular 
case.  

The decision is at http://www.bailii.org/ew/cases/EWHC/QB/2011/585.html.  

Daniel Creasey is Senior Associate & Pro Bono Coordinator with DLA Phillips Fox 

South African Constitutional Court Considers the Nature and Scope of the 
Right to Education 

Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others (CCT 
29/10) [2011] ZACC 13 (11 April 2011) 

Summary 

In this significant decision, the Constitutional Court of South Africa considered the nature and 
scope of the rights to education and children’s rights when considering the rights of a private 
property owner to evict a school which was operating on its premises.   

Facts 

The Juma Musjid Trust (Trust) owned the land on which the state-run public Juma Musjid Primary 
School was operating.  The Trust made an application to the KwaZulu-Natal High Court (High 
Court) to evict the school as the Member of the Executive Council for Education for KwaZulu-
Natal (MEC), which was responsible for operating the school, had not paid the Trust for rent or 
out-of-pocket expenses to run the school dating back to 1998. 

The High Court, hearing the matter at first instance, made an order which effectively authorised 
the eviction of the public school from the private property. In granting the eviction order, the High 
Court held that:  

 the Trust was not performing a public function that required it to observe fair process 
towards the school;  

 the Trust owed no constitutional obligations to the MEC or to the learners at the school; 
and 

 the Trust’s rights under s 25 of the South African Constitution (rights to property) must 
be respected.  

The High Court further held that the obligation to respect the learners’ right to a basic education 
lay with the MEC, and not with the Trust.  

http://www.bailii.org/ew/cases/EWHC/QB/2011/585.html
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The School Governing Body (SGB) of the Juma Musjid Primary School and the parents and 
guardians of the learners enrolled at the school (Applicants) appealed the High Court’s order to 
the Constitutional Court. Specifically, the Applicants challenged the conduct of:  

 the Trust in enforcing its rights under s 25 of the Constitution (property rights) as a 
private owner of land; 

 the High Court in its failure to exercise its constitutional obligation to develop the 
common law to protect the learners; and 

 the High Court’s failure to craft an appropriate order.  

Finally, the Applicants contended that in making its decision, the High Court failed to take into 
account the paramountcy of the best interests of the children.  

Decision 

First hearing 

The Constitutional Court first heard the matter in August 2010, following which it provisionally set 
aside the eviction order made by the High Court. It held the High Court’s order had an impact on 
the learners’ rights under ss 28(2) (best interests of the child) and 29(1) (rights to basic 
education) of the Constitution. The Court ruled:  

 the Trustees had a constitutional duty to respect the learners’ right to a basic education 
under s 29 of the Constitution;  

 having regard to all the circumstances of the case, including that obligation, the Trustees 
had acted reasonably in approaching the High Court for an eviction order but that that 
was not sufficient reason for the High Court to grant the eviction order; and  

 in considering the eviction application, the High Court had failed to consider properly the 
best interests of the learners and their right to a basic education.  

The Court held the MEC had a primary positive obligation to provide access to schools in 
respecting the learners’ right to a basic education, but the Trustees had a negative obligation in 
terms of s 8 of the Constitution (which provides the South African Bill of Rights applies to all 
persons in South Africa) not to infringe that right. Although the Trust may have rights to evict the 
school as a property owner, such protection was subject to the right to education and the 
paramountcy of the best interests of the child. 

Because of the fast-approaching end of the 2010 school-year, the provisional order directed the 
MEC to enter into negotiations with the Trustees and the SGB in an effort to resolve the payment 
dispute to allow for the continued operation of the school. If these discussions failed, the Court 
ordered the MEC to take steps to secure alternative placements for the learners. The MEC was 
required to file a report setting out, among other things, the steps taken to ensure that the 
learners’ right to a basic education was respected. The Trustees were granted leave to apply 
directly to the Court for an eviction order if the dispute was not resolved. 

Second hearing 

The parties were heard for a second time in November 2010. The Court received the first report 
submitted by the MEC and it became clear to the Court the closure of the school had become 
inevitable as the MEC and the Trustees could not reach agreement on the payment dispute. As a 
result, the Court ordered the MEC submit a further report to demonstrate its compliance with the 
obligation to provide alternative schooling. 

A second report was subsequently filed by the MEC which set out sufficient information about the 
schools where the learners would continue their schooling. The Court was satisfied that 
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alternative arrangements for the placement of the children for the 2011 school-year had been 
made and that the learners’ right to a basic education would be protected.  

The Court then considered the eviction application by the Trust and was satisfied a case for 
eviction had been established and the learners’ rights had been given effect to. 

The final eviction order was granted on 11 December 2010. 

Relevance to the Victorian Charter  

This case turns on its unusual fact scenario and the vagaries of state education in South Africa. 
Unlike the South African Constitution, the Victorian Charter does not provide for a right to 
education. However, the Victorian Charter does protect the rights of children (s 17) and protect 
property rights (s 20) and this decision indicates how the best interests of the child may influence 
decision-making and justify the limitation of other protected rights in certain circumstances. 

The decision is at http://www.saflii.org/za/cases/ZACC/2011/13.html.  

Zara Durnan is on secondment to the Human Rights Law Centre from Lander & Rogers 

What is the Scope of a Public Authority’s Positive Duty to Respect 
Privacy and Family Life? 

Condliff, R (On the Application Of) v North Staffordshire Primary Care Trust [2011] EWHC B8 
(Admin) (7 April 2011) 

Summary 

The High Court of England and Wales has held that a public health authority did not breach a 
patient’s right to a private and family life by excluding consideration of non-clinical social factors 
in deciding not to fund surgery for that patient. 

Facts 

Primary Care Trusts are a part of the English National Health Service and fund certain medical 
services. Alexander Condliff is a 62 year old who resides in the catchment area for the North 
Staffordshire Primary Care Trust (‘PCT’). He developed a series of diabetes related health 
complications and became morbidly obese. His doctors advised that he undergo laparoscopic 
gastric bypass surgery (‘the Surgery’). 

Mr Condliff did not meet all of the clinical criteria to have the Surgery funded by the PCT. The 
PCT allows individuals who would ordinarily be ineligible to have surgery funded to apply for 
funding on an exceptional basis. The PCT’s funding policy includes the following limitation: 

Social factors (for example, but not limited to, age, gender, ethnicity, employment status, 
parental status, marital status, religious/cultural factors) will not be taken into account in 
determining whether exceptionality has been established’ (the ‘Social Factors 
Exclusion’) 

Mr Condliff applied to have the Surgery funded. The PCT rejected this application on the basis 
that Mr Condliff could not demonstrate that his case was exceptional under the PCT’s funding 
policy. 

Mr Condliff’s condition subsequently deteriorated and he applied to the PCT to have the decision 
reconsidered. The PCT decided not to reconsider its original decision on the basis that Mr 
Condliff has not presented any new evidence demonstrating exceptionality. 

Mr Condliff challenged this last decision of the PCT. The main ground of challenge was that the 
Social Factors Exclusion, and any funding decision made by the PCT in conformity with it, 
contravened art 8 of the European Convention on Human Rights. 

http://www.saflii.org/za/cases/ZACC/2011/13.html
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Decision 

Under the Human Rights Act 1998 (UK) public authorities must not act in a way which is 
incompatible with a Convention right. Article 8 provides that: 

Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

There shall be no interference by a public authority with the exercise of this right except 
such as is in accordance with the law and is necessary in a democratic society in the 
interests of national security, public safety or the economic well-being of the country, for 
the prevention of disorder or crime, for the protection of health or morals, or for the 
protection of the rights and freedoms of others. 

There was no claim that the PCT had “interfered” with the exercise of Mr Condliff’s art 8 rights. 
Rather Mr Condliff claimed that the “right to respect” imposed a positive obligation on the PCT to 
put in place a regulatory framework that safeguarded his art 8 rights and that a decision made by 
the PCT in accordance with the Social Factors Exclusion put it in breach of this obligation. Mr 
Condliff argued that the PCT was obliged to have specific regard to art 8 factors when 
considering whether a patient met the exceptionality test, in particular those art 8 factors invoked 
by a patient that would otherwise not have been considered by the PCT. 

Judge Waksman rejected the claim, referring to a line of UK and European Court authority in 
finding that a public health funding authority will generally be under no positive obligation to 
consider art 8 factors when determining how to allocate health funding. Judge Waksman cited 
with approval the rationale provided by Lord Bingham in R v Cambridge Health Authority ex parte 
B [1995] 1 WLR 898: 

I have no doubt that in a perfect world any treatment which a patient, or a patient’s 
family, sought would be provided if doctors were willing to give it, no matter how much it 
costs, particularly when a life was potentially at stake.  It would however, in my view, be 
shutting one’s eyes to the real world … Difficult and agonising judgments have to be 
made as to how a limited budget is best allocated to the maximum advantage of the 
maximum number of patients. This is not a judgment which the court can make. 

Judge Waksman found that the court’s role is generally limited to ensuring decisions by public 
authorities are lawful and that the court gives public authorities a wide “margin of appreciation” to 
set funding in the face of competing policy priorities. 

Judge Waksman noted European Court case law where positive obligations had been imposed 
on authorities, but stressed that these were exceptional cases where, absent the imposition of an 
appropriate decision making framework, a recognised art 8 right would have been jeopardised. 
For example, in Tysiac v Poland (2007) 22 BHRC 155, the European Court found that the right to 
respect in Art 8 extended to a positive obligation on the state to put in place an appropriate 
adjudicative framework for determining a woman’s eligibility for a therapeutic abortion. However, 
the essence of art 8 is to prevent arbitrary interference by public authorities, not to force them to 
make particular funding decisions. Judge Waksman found that: 

the case before me is not about a framework to safeguard Art 8 rights which is somehow 
missing. Art 8 rights are not, generally, engaged in healthcare resource allocation given 
the margin of appreciation afforded to such states when they are making such decisions. 
The [funding] process [applied to Mr Condliff] is just one further aspect of such decision-
making. 

Judge Waksman held further that, even if the PCT was under a positive obligation to give effect 
to art 8 rights, the Social Factors Exclusion represented a fair balance between the individual 
seeking treatment under the policy and the medical requirements of the community as a whole. 
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Relevance to the Victorian Charter 

The corresponding right to art 8 under the Victorian Charter is s 13(a), which provides that a 
person has the right not to have his or her privacy, family, home or correspondence unlawfully or 
arbitrarily interfered with. As Bell J noted in Director of Housing v Sudi (Residential Tenancies) 
[2010] VCAT 328: 

The difference [between article 8(1) and section 13] is that article 8(1) is expressed in 
terms of a ‘right to respect’, which has a positive connotation. Section 13 is expressed in 
terms of the negative right against unlawful and arbitrary interference.  

Run under the Victorian Charter, this case would have encountered the additional hurdle of 
characterising the decision and policy framework as ‘interference’. In Condliff it was common 
ground that the PCT’s decision could not be characterised as such. 

On this line of authority there would be appear to be little scope to employ s 13(1) to impose a 
positive funding obligation on a public authority. 

The decision is at http://www.bailii.org/ew/cases/EWHC/Admin/2011/B8.html.   

Michael Griffith is on secondment to the Human Rights Law Centre from Mallesons Stephen 
Jaques 

Council failed to Give “Due Regard” to Equality Duties in Defunding a 
Community Service 

Rahman, R (on the application of) v Birmingham City Council [2011] EWHC 944 (Admin) (31 
March 2011) 

Summary 

The High Court of England and Wales has held that the decision of a local council to terminate 
funding to a number of community advice centres was defective, because the council failed to 
give due regard to its equality duties. 

Facts 

Birmingham City Council (‘Council’) funded a number of Legal Entitlement Advice Services 
(LEAS) pursuant to its discretionary powers under the Local Government Act 1972. On 29 
November 2010, the Council decided to terminate funding of the LEAS pending new funding 
arrangements coming into force in 2011.   

An application for judicial review of this decision was made by some of the users of three of the 
LEAS – the St James Advice Centre, the Chinese Community Centre and the Birmingham 
Tribunal Unit. These LEAS primarily service clients such as the claimants, who are 
disadvantaged because of a combination of age, ethnic origin, language skills and disability.   

The applicants claimed that the decision was unlawful for three reasons: 

 It was made without consulting the LEAS affected or their users in circumstances where 
there was an expectation of consultation. 

 It was taken in breach of the Public Sector Equality Duties (‘PSED’). 

 The decision took into account irrelevant considerations and/or failed to take into 
account relevant considerations. 

The High Court focussed on the second reason, being that the decision breached the PSED. The 
PSED are found in the Race Relations Act 1976, the Sex Discrimination Act 1975 and the 
Disability Discrimination Act 1995. The PSED require public authorities to give due regard to the 
need to (i) eliminate unlawful discrimination and harassment in the respective fields of race, sex 

http://www.bailii.org/ew/cases/EWHC/Admin/2011/B8.html
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and disability; (ii) promote equality of opportunity between those with a protected characteristic 
and others; (iii) promote good race relations; and (iv) take steps to take account of disabled 
people’s disabilities even where that involves treating disabled people more favourably than 
others, and to promote positive attitudes towards disabled people and to encourage participation 
by them in public life. 

Decision 

Justice Blake accepted that the Council does not have a duty to fund the LEAS, but held that the 
Council is obliged to comply with the PSEDs. His Honour found that the decision to terminate 
funding of the LEAS “failed to have due regard to the PSED since it was not in the minds of all 
the decision makers taking the decision”. There was ‘no evidence to suggest that each of the 
decision makers were aware of the duty and how it was engaged in these decisions at the time 
they took the decision.’ 

A subsequent decision, which was made with reference to an Equality Impact Needs Assessment 
(‘EINA’), was also defective because there were substantial defects in the EINA, and because 
due regard must be had to the PSED, not merely to the EINA. 

Justice Blake criticised the lack of consultation undertaken by the Council, and its approach of 
formulating “policy based evidence rather than evidence based policy”.   

His Honour further held that the duty to have due regard to the PSED “requires consideration of 
whether there are ways of mitigating adverse impact and alternative ways of achieving the same 
goals”. 

Justice Blake concluded that declaratory relief should be granted to ensure that the Council 
would continue to fund the three services that were the subject of this application until a lawful 
funding decision were made. This would cost the Council £25,000 per month and would have 
significant budgetary implications. Nonetheless, his Honour found that:  

Even where the context of decision making is financial resources in a tight budget, that 
does not excuse compliance with the PSEDs and indeed there is much to be said for the 
proposition that even in the straightened times the need for clear, well-informed decision 
making when assessing the impacts on less advantaged members of society is as great, 
if not greater. 

Relevance to the Victorian Charter 

The duty of public authority decision makers to have due regard to the Public Sector Equality 
Duties when reaching conclusions is similar to the obligation of Victorian public authorities to give 
“proper consideration” to relevant human rights when making decisions, as required by s 38(1) of 
the Charter. The s 38(1) “proper consideration obligation” is in addition to the substantive 
obligation of public authorities to ensure that the decision itself, the outcome, does not violate 
human rights.  

In Castles v Secretary to the Department of Justice [2010] VSC 310, Emerton J held that the 
consideration obligation requires public officials to seriously turn their minds to the human rights 
that are impacted by their decisions, but they need not undertake “a sophisticated legal exercise”. 
The principles outlined by Justice Blake in respect of the obligation to give “due regard” to the 
PSEDs impose a more onerous obligation of public authorities, and may provide further guidance 
to future interpretations of the consideration obligation.   

The decision is available at http://www.bailii.org/ew/cases/EWHC/Admin/2011/944.html. 

Melanie Schleiger is a Senior Lawyer in the Civil Justice Program, Victoria Legal Aid, and a 
Board member of the Human Rights Law Centre 

 

http://www.bailii.org/ew/cases/EWHC/Admin/2011/944.html
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HRLC POLICY WORK 

Human Rights Delegation Present Recommendations to the Foreign 
Minister 

On 24 March 2011, an NGO delegation comprising the Human Rights Law Centre, Amnesty 
International Australia, the Australian Council for International Development, the Australian 
Forum of Human Rights Organisations and the Foundation for Aboriginal and Islander Research 
Action, met with the Foreign Minister, the Hon Kevin Rudd MP, to discuss human rights and 
Australian foreign policy. 

The delegation set out its view that the realisation of human rights should be a primary goal and 
instrument of Australian foreign policy and made over 30 recommendations as to actions for 
Australia to take as a principled and effective human rights champion, including in the areas of: 

 the UN human rights system; 

 women’s rights; 

 Indigenous peoples’ rights; 

 a human rights-based approach to aid and development; 

 Australia’s role in Asia and the Pacific; and 

 Australia’s role in relation to other countries. 

Many of the recommendations build on and complement recommendations made by the Human 
Rights Law Centre in the following policy briefs: 

 Foreign Policy and Human Rights: Australia as a “Principled Advocate of Human Rights 
for All” 

 Human Rights in the Asia-Pacific: Australia’s Role and Responsibilities 

 Business and Human Rights: Setting the Agenda 

 “Promoting Human Rights and Fundamental Freedoms for All”: Australia’s Engagement 
with the UN Human Rights Council 

The NGO delegation will advocate and follow up on implementation of many of the 
recommendations in the coming months. 

Human Rights and Australian Foreign Policy: Submission to 
Parliamentary Committee Review of DFAT 

Human rights should be both a key goal and instrument of Australian foreign policy. As a goal, we 
should commit ourselves to promoting and protecting freedom, dignity, equality and justice for all 
as a key foreign policy priority. As an instrument, we should promote human rights to secure the 
underlying conditions for other goals, such as security, development, economic participation and 
social inclusion. 

On 7 April 2011, the Human Rights Law Centre made a submission to the Joint Standing 
Committee on Foreign Affairs, Defence and Trade’s review of the Department of Foreign Affairs 
and Trade Annual Report 2009 – 2010. 

The submission considers the Annual Report with regard to international human rights standards 
and Australia’s foreign policy obligations in this regard. 

http://www.hrlc.org.au/files/Policy-Paper-for-Foreign-Minister-Human-Rights-Actions.pdf
http://www.hrlc.org.au/files/Policy-Paper-for-Foreign-Minister-Human-Rights-Actions.pdf
http://www.hrlc.org.au/files/Policy-Paper-Foreign-Policy-and-Human-Rights1.pdf
http://www.hrlc.org.au/files/Policy-Paper-Foreign-Policy-and-Human-Rights1.pdf
http://www.hrlc.org.au/files/Policy-Paper-Asia-Pacific-and-Human-Rights1.pdf
http://www.hrlc.org.au/files/Policy-Paper-Business-and-Human-Rights-Aug-2010.pdf
http://www.hrlc.org.au/files/Policy-Paper-Australias-Engagement-with-UN-Human-Rights-Council1.pdf
http://www.hrlc.org.au/files/Policy-Paper-Australias-Engagement-with-UN-Human-Rights-Council1.pdf
http://www.hrlc.org.au/files/HRLC-Submission-to-Inquiry-into-DFAT-Annual-Report.pdf
http://www.hrlc.org.au/files/HRLC-Submission-to-Inquiry-into-DFAT-Annual-Report.pdf
http://www.hrlc.org.au/files/HRLC-Submission-to-Inquiry-into-DFAT-Annual-Report.pdf
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After first outlining the utility and importance of a human rights-based approach to foreign policy, 
the submission identifies specific areas in which Department of Foreign Affairs and Trade’s 
position in respect of human rights could be improved. It also makes concrete recommendations 
for reform which will enhance DFAT’s capabilities to address human rights issues, namely by: 

 developing an overarching, comprehensive human rights policy; 

 developing and undertaking Human Rights Impact Assessments as a key aspect of 
doing business abroad, including particularly in the areas of aid, development, trade, 
investment, business, migration, defence, military cooperation, security and the 
environment; 

 where appropriate, negotiating for bilateral and multilateral agreements to include 
human rights clauses and safeguards; 

 ensuring that the promotion and protection of human rights are incorporated into the 
objectives and activities of all regional organisations and processes that impact on 
human rights and of which Australia is a part; 

 establishing a high-level Human Rights Advisory Committee, comprising experts from 
NGOs, academia and human rights bodies, to provide external advice on human rights 
in foreign policy and on options for addressing human rights problems; 

 utilising and promoting social media as a form of communication and diplomacy; 

 appointing a human rights ambassador; and 

 increasing the resourcing of the Human Rights & Indigenous Issues Section within 
DFAT to facilitate these recommendations. 

For further information about the inquiry, click here. 

Parliamentary Protection of Human Rights 

The Senate Scrutiny of Bills Committee is currently inquiring into its future role and direction. 

On 31 March 2011, the HRLC made a submission to the committee focusing on the 
appropriateness of the powers, processes and terms of references of the Scrutiny of Bills 
Committee, in light of the proposed new Parliamentary Joint Committee on Human Rights (the 
Joint Human Rights Committee). The bills for the establishment of the Joint Human Rights 
Committee are currently before the Senate: Human Rights (Parliamentary Scrutiny) Bill 2010 and 
Human Rights (Parliamentary Scrutiny) (Consequential Provisions) Bill 2010.  

The HRLC submits that in the current inquiry the Scrutiny of Bills Committee should find and 
recommend that: 

 the Scrutiny of Bills Committee’s powers, processes and terms of reference remain 
appropriate and that the Scrutiny of Bills Committee should continue to consider human 
rights issues where they are relevant to the Scrutiny of Bills Committee’s work; 

 the proposed Joint Human Rights Committee will have a separate and distinct role to the 
Scrutiny of Bills Committee but will complement its work; and 

 the Joint Human Rights Committee should be established as soon as possible. 

Equality Law Reform Project Moves Online 

There are a number of federal anti-discrimination laws in Australia and the Australian 
Government has committed to consolidating these laws into a single Equality Act – a process 
which many hope will also address gaps in the law and strengthen existing protections. With 

http://www.aph.gov.au/house/committee/jfadt/review%20fa_tr_2009_10%20annrep/index.htm
http://www.aph.gov.au/senate/committee/scrutiny/future_direction_2011/index.htm
http://www.hrlc.org.au/files/Senate-Scrutiny-of-Bills-Committee-Inquiry-HRLRC-Submission-Final-March-2011.pdf
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financial support from the Commonwealth Attorney-General's Department, the HRLC has created 
a website, www.equalitylaw.org.au, to encourage and facilitate discussions about the 
consolidation process and help inform and engage the community and organisations with an 
interest in equality and anti-discrimination laws. The site features a fantastic inaugural guest blog 
by Dr Simon Rice, a member of the Discrimination Law Experts Roundtable responsible for 
leading the charge in the debate with Government on these reforms. Upcoming blogs will include 
a piece by the Attorney-General as well as international and domestic experts and commentators 
on equality, users of the anti-discrimination system, and representatives of interest groups 
affected by the laws. 

 

HRLC CASEWORK 

Austere and Oppressive Prison Conditions Contravened Corrections Act 

In a stunning vindication of the rights of prisoners, the State of Tasmania consented to 
declarations being made in the Tasmanian Supreme Court to the effect that over a period of 
several years, it had contravened its own Corrections Act and breached its duty of care to a 
prisoner.  

A long time prisoner, Adrian Pickett, had commenced proceedings in 2008 on the basis that the 
self-styled “Behavioural Management Program” applied to certain “high risk” prisoners in the 
Risdon Prison complex contravened the State’s obligations to him. The claim contended that the 
State’s duties to prisoners were informed by international human rights instruments, including 
those articulated in the International Covenant on Civil and Political Rights and in the Convention 
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.  

From October 2006, Mr Pickett had been subject to the BMP, and was deprived of a range of 
rights and privileges enjoyed by the broader prisoner population. In effect, the BMP was a total 
isolation regime, in which prisoners spent the vast majority of their time (often 23 hours a day) 
alone in their cell. The claim complained of the lack of time out of cell, the lack of access to fresh 
air and sunlight, lack of access to physical or recreational activities and programs, and the 
inconsistent approach to reviews by which prisoners may be returned to the broader prison 
population. While the regime assumed transition out of the BMP in a matter of months, Mr Pickett 
had remained within the regime practically uninterrupted since 2006. 

Mr Pickett sought declaratory relief and damages for psychiatric harm. The matter was listed for 
trial before a civil jury in early May.  

The BMP had been heavily criticised in 2009 in a report prepared by the Tasmanian 
Ombudsman. The report concluded that the BMP failed to comply with national and international 
standards, failed to accord with the principles of procedural fairness and was, in some respects, 
inhumane. These conclusions were reflected in expert reports filed in the proceeding in support of 
Mr Pickett’s claim. 

The matter resolved on the basis of agreed orders made on 20 April 2011. It is expected that the 
Court will nevertheless publish reasons supporting the judgment. Critically, the State has also 
dispatched the BMP and replaced it with a very much more humane operating model. 

Mr Pickett was represented on a pro-bono basis by Freehills, Stephen Estcourt QC and Greg 
Barns of the Tasmanian bar. The support and assistance provided by the HRLC throughout is 
gratefully acknowledged. 

http://www.equalitylaw.org.au/
http://www.equalitylaw.org.au/_webapp_1247055/Reflections_on_reforming_discrimination_laws_in_Australia
http://www.equalitylaw.org.au/_webapp_1247055/Reflections_on_reforming_discrimination_laws_in_Australia
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Malcolm Cooke is a Partner in Litigation at Freehills 

Centre Contributes to Corporate Accountability for Human Rights Abuses 

In April 2011, the Human Rights Law Centre assisted CAAI (the Canadian Association against 
Impunity) and RAID (Rights and Accountability in Development) in a class action suit filed against 
Anvil Mining in Canada. Anvil Mining has offices in Canada, Australia and the Democratic 
Republic of Congo. 

The class action, filed on behalf of a number of Congolese citizens, relates to the alleged 
massacre of 70 civilians by Congolese troops in the town of Kilwa in 2004. It is alleged that Anvil 
Mining provided logistical support to the troops and was complicit in human rights abuses. Anvil 
Mining has denied any allegation of wrongdoing and asserts that its logistical support was 
requisitioned by the authorities.  

Defending the action, Anvil Mining challenged the jurisdiction of Canadian courts in the matter, 
arguing that Australia is a more appropriate jurisdiction. The HRLC assisted CAAI and RAID by 
obtaining an affidavit from Australian counsel, Ted Woodward SC, to respond to Anvil’s 
jurisdictional challenge. On 27 April, the Canadian court rejected Anvil’s jurisdictional challenge, 
ruling that “it is impossible to determine that the authorities of the Congo or of Australia would 
clearly be more appropriate for hearing the case. In fact, at this stage in the proceedings, 
everything indicates that if the court were to refuse to accept the application [for a class action] on 
the basis of article 3135 of the Civil Code of Quebec, there would be no other possibility for the 
victims' civil claim to be heard.”  

This is an important victory for corporate accountability for human rights abuses. 

Phil Lynch is Executive Director of the Human Rights Law Centre 

 

HRLC MEDIA COVERAGE 

The Centre has featured in the following media coverage since the last Bulletin: 

 Samantha Bowers, ‘Concern at human rights charter inquiry’, The Australian Financial 
Review, 29 April 2011 

 Alex Mann, ‘Human rights face off’, Triple J – Hack, 27 April 2011 

 Greg Dyett, 'Temporary protection visas flagged', SBS World News, 26 April 2011  

 David Rood, 'Rights charter set for overhaul', The Sydney Morning Herald, 20 April 2011  

 

 SEMINARS & EVENTS 

The Impact and Future of the Human Rights Act with Lord Peter 
Goldsmith QC, PC 

In March 2011, 13 years after the enactment of the landmark Human Rights Act, the UK 
Government launched a Bill of Rights Commission to advise on further reform to strengthen the 
recognition and protection of human rights and liberties in the UK. What has been the impact of 
the UK Human Rights Act and what might a British Bill of Rights look like? What lessons can 
Australia draw from the UK’ human rights experience? Join the HRLC and Lord Goldsmith QC 
PC, who was Attorney-General of England and Wales and Northern Ireland from 2001 to 2007, 

http://www.abc.net.au/triplej/hack/stories/s3201715.htm
http://www.sbs.com.au/news/article/1526616/Temporary-visas-to-be-incentives:-Bowen
http://www.smh.com.au/victoria/rights-charter-set-for-overhaul-20110420-1do53.html
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for this seminar on 25 May 2011 at 12:30 to 2pm at Blake Dawson Level 26, 181 William St, 
Melbourne. Registration details will soon be posted on the events page of HRLC website. 

Fundraising Silent Auction 

The Human Rights Law Centre is holding a silent fundraising auction to coincide with its Annual 
Human Rights Dinner. The auction features a range of quality prizes including photographs by 
the late Wolfgang Sievers, one of the world’s great industrial and architectural photographers, 
valued at $5,000. Other prizes include dinners for two guests with former High Court Judge, 
Michael Kirby, and World Vision CEO, Tim Costello, as well as books signed by Geoffrey 
Robertson, Jamsheed Magnum Wines, and other great prizes. The silent auctions for these items 
will conclude at the HRLC’s Annual Human Rights Dinner on Friday 6 May 2011, but any 
members of the public can place bids – you do not have to be attending the dinner – up until 
12pm midday 6 May. See the HRLC website for details. 

Human Rights Arts and Film Festival 

The HRAFF returns to Melbourne this May with a bold collection of films and events. It then 
heads to Alice Springs, Canberra, Sydney, Byron Bay, Brisbane, Adelaide and Perth. Check out 
the program at the HRAFF website. 

 

 RESOURCES 

Special Children’s Edition of Rights Agenda 

Together with the National Children’s & Youth Law Centre and law firm, Mallesons Stephen 
Jaques, the HRLC has released a special Children’s Edition of Rights Agenda online. The edition 
features articles about the NGO report on the UN Convention on the Rights of the Child, children 
in detention, an update from the National Children’s Commissioners, a comparison of Canada 
and Australia’s Implementation of the Convtion on the Rights of the Child and much more. 

Call for NGO Entries to the Australian Human Rights Register 

The Australian Human Rights Register provides a quick and easy opportunity for NGOs to 
document human rights developments in Australia. The Register is an annual record of human 
rights stories from across Australia, documenting the current state of human rights by tracking 
both positive and negative human rights developments. Your contribution to this audit will help 
ensure the better protection and enhancement of human rights in Australia and raise awareness 
of human rights in the community. 

The Register allows NGO contributors to share the human rights stories that have arisen in case 
work and service delivery. Once closed, we will prepare an annual report from the submissions to 
the register to be used as a tool of advocacy, in documentation and submissions, in public 
speaking and communication with key decision-makers, including the United Nations bodies 
responsible for advancing human rights, media and lobbying for improved outcomes and human 
rights. 

At the close of 2010 the Australian Human Rights Register received over 100 entries. We are 
calling on NGOs to set a goal to submit at least five entries to the register in 2011. Your 
organisation’s participation is critical to ensure that all areas of advocacy and state's issues are 

http://www.hrlrc.org.au/events/upcoming/
http://www.hrlc.org.au/content/auction2011/
http://hraff.org.au/
http://www.hrlc.org.au/content/special-childrens-rights-edition-of-the-human-rights-law-centre-bulletin-2011/


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 39 
 

 

 

 

 

 

 

 

 

adequately documented. Challenge your organisation to submit at least five entries to the 
Register before it closes 16 May 2011. 

The register only takes entries from NGOs and not from individuals. The process for making an 
entry is quick and easy. Tell your clients’ stories by submitting them to the Register at: 
www.hrlrc.org.au/australianhuman-rights-register/ 

For further information, contact HumanRightsRegister@hrlrc.org.au. We hope to hear from you! 

Liz Austin is a volunteer lawyer with the Human Rights Law Resource Centre and Coordinator of 
the Australian Human Rights Register 

The Human Rights are Aussie Rules Project 

The Human Rights are Aussie Rules Project is a schools-based education program teaching 
children about human rights through principles of fair play and good sportsmanship. When 
children compare the rules of fair play in life to the rules on the sports field, concepts such as 
freedom, respect, equality and dignity (FRED) become very easy to relate to, rather than just 
abstract ideas. 

Because sport and fair play is a language common to young people from different races, 
religions, and social backgrounds, it enables a discussion about human rights that transcends 
cultural and linguistic boundaries. 

Understanding human rights strengthens diverse communities, promotes social inclusion and 
helps to reduce the incidence of racial, religious and cultural bullying and intolerance amongst 
children. 

The project uses multifaceted teaching methods to educate and engage about human rights 
including: 

 a theatre production, FRED’s Fair Play; 

 an interactive Human Rights are Aussie Rules workshop using game theory to explore 
FRED principles; and 

 a mass participatory game, Handball for Human Rights. 

The project has developed over the last four years with support from trusts and government 
funding sources. It is now expanding nationally in partnership with Darwin Community Legal 
Service, Northern Suburbs Community Legal Service (WA), DLA Phillips Fox and the financial 
support of the Commonwealth Government. 

More information about the Human Rights are Aussie Rules Project is available at: 
http://www.humanrightsareaussierules.org.au/.   

 

 HUMAN RIGHTS JOBS 

The North Australian Aboriginal Justice Agency 

NAAJA is advertising three positions: 

 Criminal Solicitor 

 PA/Legal Secretary 

 Welfare Rights Solicitor 

http://www.humanrightsareaussierules.org.au/
http://www.naaja.org.au/index.cfm?fuseaction=displayEmployment&pID=541&y=2011&mo=4
http://www.naaja.org.au/index.cfm?fuseaction=displayEmployment&pID=561&y=2011&mo=4
http://www.naaja.org.au/index.cfm?fuseaction=displayEmployment&pID=542&y=2011&mo=3
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The Australian Human Rights Commission 

The Australian Human Rights Commission is advertising for a Senior Policy Research Officer as 
well as a Director of the Age Discrimination Team responsible for the management of the Age 
Discrimination team in providing advice to the Age Discrimination Commissioner on a range of 
Age related issues both at a national and international level. The Director will also work 
collaboratively with the Director Policy and Programs, other Policy Teams, Communications, 
Complaint Handling and Legal in the development and delivery of key Commission priorities.  

 

IF I WERE ATTORNEY-GENERAL (AGAIN)… 

Nationalisation and Localisation – Human Rights Policies that Work 

Professor The Hon Michael Lavarch 

The Attorney-General plays a special role within the national Executive Government. In common 
with each portfolio Minister, the Attorney is responsible for specific substantive laws and policies 
and for the public administration of these areas. The Attorney is a Cabinet Minister and, hence, 
shares in the collective responsibility for the direction and performance of the Government as a 
whole. But uniquely the Attorney-General stands at the intersection of the Parliament, Executive 
and Judiciary, and from this vantage point flow both opportunities and responsibilities to lead on 
human rights, the rule of law and the furtherance of Australia as a civil society. 

In portfolio terms, the scope of the Attorney-General’s Department has altered significantly since I 
was its Minister during the Keating Government. Most notably, the Treasurer has taken over from 
the Attorney responsibility for Australia’s company law and the regulation of the equities market. 
In turn, the Attorney now has a far more prominent role in disaster response and management 
and homeland security-style issues. Naturally, this shift in portfolio responsibility shapes where 
the Attorney-General’s attention will be focussed, but the core of the role remains the overall 
operation of Australia’s legal system and its key institutional structures, namely the national 
courts and tribunals and bodies such as the Australian Human Rights Commission. 

Attorney-General McClelland has been keenly interested in the areas of human rights and in 
improving the civil justice system. The commissioning of the Brennan Committee to report on 
Australia’s human rights framework, together with the 2009 strategic framework for access to 
justice in the federal justice system, are two testaments of his commitment to reform and 
improvement in both areas. A subsequent Attorney-General would find both valuable work 
underway and future directions well mapped in the initiatives of Robert McClelland. 

If I had the privilege of again being Attorney-General, my overarching approach would be built 
upon the themes of nationalisation and localisation. By this, I mean that our objectives, policies 
and institutional arrangements to further the operation of the justice system and enhance the rule 
of law and human rights, are best determined at the national level. In contrast, actual 
implementation of policies and deepening public engagement and understanding of human rights 
is best undertaken within local communities. 

The clearest example of a human rights approach requiring national leadership, with local 
implementation, is in the “closing of the gap” strategy for Indigenous Australians. There are many 
criticisms that can be made of the Northern Territory intervention, including the fact that top-down 
imposition of policy on disengaged and disempowered communities simply does not work. This 
basic and self-evident message should guide the human rights approach more broadly.  

I would continue the decade-long drive to establish a truly national legal profession, but this 
agenda needs to be widened and seen more clearly within a strategic framework. The way 

http://www.hreoc.gov.au/about/jobs/index.html
http://www.hreoc.gov.au/about/jobs/index.html
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lawyers work should sit within a nationally-consistent regulatory framework, but the next 
generation issue is about the institutional effectiveness of our courts. 

The doctrine of the separation of powers rightly emphasises judicial independence and this 
means the Attorney’s leadership in court reform must be nuanced and conducted cooperatively 
with judges. A national judiciary is a corollary of a national legal profession. Reform initiatives 
here would include the emergence of a national judicial appointments process incorporating 
Commonwealth and State and Territory courts and tribunals, as well as an enhanced national 
judicial training college, and a single institution to deal with matters of judicial performance and 
behaviour. 

For some years there has been limited but worthwhile movement of judges between State 
systems and between the States and the Commonwealth. Such a scheme has been regarded as 
beneficial to both the judges involved and the courts which have participated. This tentative move 
towards the operation of a national judicial system should be encouraged, possibly through the 
provision of resources to the Council of Chief Justices to implement a policy of fostering more 
extensive exchange programs. 

Equally, a national judicial selection process which drew judges from a total pool of the Australian 
legal profession, rather than smaller pools within each State and Territory, would enhance the 
capacity to make the strongest possible appointments to all courts and tribunals in the most cost-
effective way. This also applies to processes and structures to deal with the rare examples of 
complaint about judicial behaviour. 

To progress substantive law reform, my starting point would be to establish through the standing 
committee of Attorneys-General (SCAG) a joint Commonwealth/State taskforce to review law 
reform proposals advanced at the national and state level. The aim would be to identify reforms 
proposed by Law Reform Commissions, Parliamentary Committees and similar bodies and to use 
this pre-existing work as the basis for a five year program for National law reform. 

The reform program will have several key objectives. Firstly, to improve equity in the operation of 
the law. Secondly, to promote economic efficiency and this will often include achieving national 
consistency in areas of law. Thirdly, to commence the vital but daunting task of wholesale 
simplification of the law. Finally, improved community understanding of key laws which touch on 
individual rights and responsibilities. Building upon current co-operative approaches via SCAG 
through the mechanisms of Commonwealth leadership and resourcing would be the best way to 
galvanise the law reform agenda. 

An important existing initiative is the project to harmonise the various state and Commonwealth 
anti-discrimination laws. Given the political obstacles facing a charter of rights, this project offers 
a way to use the best of various laws and complaint handling mechanisms to advance human 
rights protection and remedies. I would endeavour to bring this project to fruition. 

The Keating Government pursued important initiatives in the area of Indigenous inclusion within 
Australian economic and social life, such as the establishment of the National Native Title 
Tribunal and the commissioning of the inquiry which lead to the “Bringing Them Home Report”. 
There remains unfinished business in this critical area of a national wellbeing. I would pursue a 
holistic approach to the politically difficult issue of compensation recommended in the Bringing 
Them Home Report and accepted within the Native Title Act as a consequence for the validation 
of past statutory grants of interest in land which impaired or extinguished Native Title Rights.  

 

 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 42 
 

 

 

 

 

 

 

 

 

This might involve the setting up of a fund to deal with claims for individual and Native Title 
Holder compensation, while providing a basis for ongoing investment for the economic 
advancement of Indigenous Australians. 

Professor The Hon. Michael Lavarch is Executive Dean at QUT Faculty of Law. He was 
Commonwealth Attorney-General from 1993 to 1996. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is a leading community legal centre.   

The Centre promotes and protects human rights through policy analysis, advocacy, strategic 
litigation and capacity building.   

Through these activities, the Centre contributes to the alleviation of poverty and disadvantage 
and the promotion of freedom, dignity and equality.   

The Centre is a registered charity.  Donations are gratefully received and fully tax 
deductible. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda 
ABN: 31 117 719 267 

 

Follow us at http://twitter.com/rightsagenda for updates as they occur; 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre; and 

Visit www.hrlrc.org.au every Friday for a weekly human rights news summary.   

http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda
http://twitter.com/rightsagenda
http://www.facebook.com/pages/HumanRightsLawResourceCentre
http://www.hrlrc.org.au/

