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SAFEGUARDING DEMOCRACY 

New report: Political parties urged to halt the erosion of Australia’s 

democracy 

23 February 2016 

Australia’s political parties must stop eroding many of the vital foundations of Australia’s 

democracy, the Human Rights Law Centre said in a new report launched in Canberra yesterday. 

Civil society leaders joined the launch to highlight the critical role that civil society plays in a 

healthy and robust democracy. 

“Open government, a free press, a strong and diverse civil society and the rule of law are some of 

the vital foundations of our democracy. Yet we are witnessing an unmistakeable trend in Australia 

of governments eroding these foundations with new laws and practices that entrench secrecy and 

stifle criticism and accountability,” said Hugh de Kretser, Executive Director of the Human Rights 

Law Centre. 

Download a full copy of the report here: Safeguarding Democracy 

“We need to stop this corrosive trend and strengthen our democracy. This report outlines a way 

forward. With an election later this year, it’s time for our politicians to commit to upholding our 

democracy,” said Mr de Kretser. 

The Safeguarding Democracy report documents how federal and state governments are adopting 

new laws and practices that undermine critical components of Australia’s democracy like press 

freedom, the rule of law, protest rights, NGO advocacy and courts and other institutions. It 

outlines 38 recommendations to stop the erosion and strengthen our democracy. 

Attacks on whistleblowers and press freedom 

The report documents increasing government secrecy, particularly in the areas of asylum seeker 

policy and national security. The Australian Government has responded to whistleblowers with 

aggressive reprisals. New metadata laws give law enforcement agencies more tools to expose 

journalists’ confidential sources. 

“Australia is going backwards on press freedom at a time when we need it more than ever. 

Governments are restricting access to information, fortifying secrecy laws, stifling whistleblowers 

and undermining the confidentiality of journalists’ sources. A free press is essential to underpin a 

free and open democracy. We must reverse this trend as a matter of urgency,” said Professor 

David Weisbrot, Chair of the Australian Press Council. 

“A free media is a fundamental part of a functioning democracy. Anything that degrades that 

freedom also damages the system that has made Australia one of the most peaceful, stable, 

prosperous places on the planet. The government has been using national security as an excuse 

to erode the space that journalists are able to work in, without any apparent tangible gain in our 

safety, or enough vigorous public debate about the trade-offs,” said Peter Greste. 

“Transparency is vital to prevent and respond to misconduct and abuse. Where secrecy 

flourishes, human rights abuses become more likely. The secrecy surrounding our offshore 

processing regime means that the Australian people are forced to judge the merits of acts done in 

their name without all of the facts on the table, forcing whistleblowers to take matters into their 

own hands. We urgently need to wind back our secrecy laws and increase the transparency and 

http://hrlc.org.au/wp-content/uploads/2016/02/HRLC_Report_SafeguardingDemocracy_online.pdf
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accountability of this regime,” said Mat Tinkler, Director of Policy and Public Affairs at Save 

the Children. 

Attacks on advocacy by community organisations 

The report outlines ways that federal and state governments are increasingly using funding 

levers, ranging from gag clauses in funding agreements to targeted funding cuts, to suppress 

advocacy and criticism from community organisations. 

“Community organisations make a vital contribution to our society and economy, from running 

homeless shelters to supporting people with disabilities to engage in the decisions that affect 

them. Advocacy is a key element of this contribution. It improves laws and policies and ensures 

the voices of vulnerable groups are heard in policy debates. Yet savage cuts through the last two 

Federal Budgets have eroded the contribution of many of these organisations. Instead of 

removing support for advocacy by community organisations, governments should welcome and 

encourage it, even when it’s uncomfortable for them. The health of our democracy relies on it,” 

said Dr Cassandra Goldie, CEO of the Australian Council of Social Service. 

“From the Franklin River to the Great Barrier Reef, conservation groups have played a vital role in 

protecting Australia’s special places,” said Kelly O’Shanassy, CEO of the Australian 

Conservation Foundation. “Instead of trying to silence conservation groups through political 

attacks on charity tax concessions, the Government should encourage them to speak out. It’s in 

all of our interests.” 

The Australian Government has defunded a range of peak organisations that represented the 

views of their sectors and constituencies, including the representative body for Aboriginal and 

Torres Strait Islander Peoples, the National Congress of Australia’s First Peoples. 

“Our organisation provides a national voice for our people. It provides leadership, advocacy, 

advice and expertise. Our board is directly elected by our membership, which is open to all 

Aboriginal and Torres Strait Islander people and organisations. The government has cut our 

funding and appointed its own hand-picked advisory group. It’s a huge backward step for self-

determination, reconciliation and our people’s future. It’s a huge backward step for our 

democracy,” said Congress Co-Chair Jackie Huggins. 

Attacks on peaceful protest 

State governments in Tasmania, Western Australia and Queensland have enacted or proposed 

far-reaching anti-protest laws that undermine rights to peaceful protest. 

“Australians know the fundamental importance of democratic rights to gather, associate and 

protest. From the eight hour day to Indigenous land rights, protests have played a vital role in 

securing many of the rights, laws and policies Australians now enjoy and often take for granted. 

Governments must abandon laws that favour government and vested business interests at the 

expense of the democratic right to protest,” said Ged Kearney, President of the Australian 

Council of Trade Unions. 

Undermining institutions and sidelining the courts 

The Australian Government has sought to undermine the capacity and independence of the 

Australian Human Rights Commission, slashing its funding and engaging in belligerent political 

attacks on its President in response to her investigation into human rights abuses against 

children in immigration detention. The government has also sought to limit the ability of courts to 

review government conduct and has publicly vilified groups who challenge it in court. 
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“The unprecedented attacks on the Australian Human Rights Commission are symptomatic of the 

trend of the Australian Government trying to remove limits on its own power. Our independent 

court system provides a vital check on government yet the Australian Government is trying to 

sideline the courts in critical areas like immigration detention and national security. Groups that 

challenge government action in the courts are being vilified. Governments should promote the 

rule of law, not undermine it,” said Mr de Kretser. 

“The right to scrutinize decision making under environmental protection laws is an important 

accountability mechanism that the Australian Government wants to restrict. Instead of limiting the 

ability of environmental groups to ensure government complies with these laws, we should be 

expanding it. We need to remove barriers to public interest legal action, not erect new ones,” 

said Brendan Sydes, CEO of Environmental Justice Australia. 

Reversing the regression 

The report welcomes the repeal of excessive “move on” powers by the new Victorian 

Government and the removal of gag clauses from funding contracts by the new Queensland 

Government. It outlines a range of further steps needed at both federal and state level to reverse 

the trend of eroding our democracy and instead safeguard our democracy. 

Copies of the report 

Download a full copy of the report here: Safeguarding Democracy 

New NSW anti-protest laws are excessive and unnecessary 

17 March 2016 

The New South Wales government’s anti-protest laws will unreasonably restrict and 

disproportionately punish people for standing together and speaking out on issues that they care 

about, said the Human Rights Law Centre. 

Today the New South Wales Parliament passed the Inclosed Lands, Crimes and Law 

Enforcement Legislation Amendment (Interference) Act 2016 that will create new offences for 

certain protest activities, with harsh penalties for unlawful entry onto land that interferes with the 

conduct of a business. It will also give police excessive powers to shut down protest that 

obstructs traffic. 

HRLC’s Director of advocacy and research, Emily Howie, said that the laws go too far and would 

give police excessive powers to shut down peaceful protests that are obstructing traffic. Under 

international human rights law, governments have a duty to facilitate peaceful assembly. Protests 

can still be peaceful if they temporarily annoy, hinder, impede or obstruct the activities of third 

parties. Restrictions on protests must be for a legitimate aim and must be proportionate to that 

aim. 

“Instead of shutting down protest and demonstrations that are inconvenient or annoying to it, the 

New South Wales Government should be facilitating the democratic space for peaceful 

assemblies and public discussions on issues that people care about,” said Ms Howie. 

 “Protests have secured many of the rights, laws and policies that we now take for granted, from 

the eight-hour day to Indigenous land rights and women’s rights to vote. The government may 

disagree with protesters’ views on a particular issue, but shutting down peaceful assemblies only 

serves to diminish a fundamental pillar of our democracy and the movements that made Australia 

great,” said Ms Howie. 

http://hrlc.org.au/wp-content/uploads/2016/02/HRLC_Report_SafeguardingDemocracy_online.pdf
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The Bill also increases penalties from $500 to $5,500 for some acts opposing mining activity, 

including coal seam gas activities. At the same time, the NSW government is planning to reduce 

the fines for miners who operate illegally from $1.1million down to $5,000 penalty notice. 

Tasmania and Western Australia have also recently introduced or proposed anti-protest laws that 

grant police excessive power to prevent or stop protests. Queensland passed similar laws for the 

G20 summit. 

“We cannot afford to let governments keep chipping away at our rights. The NSW bill follows a 

worrying a trend of state parliaments passing laws that prioritise government and vested business 

interests at the expense of our basic democratic right to come together and speak out on issues 

that we care about,” said Ms Howie. 

In February 2016 the HRLC published Safeguarding Democracy, a report the documents the 

trend of governments chipping away out democratic freedoms, including the right to protest. 

Law Reform Commission report a wake-up call to restore basic rights and 

freedoms in Australia 

2 March 2016 

The Australian Government should remove unjustified limits on basic rights and freedoms in 

Australia, the Human Rights Law Centre has said. 

HRLC Director of Advocacy and Research, Emily Howie, welcomed the Australian Law Reform 

Commission’s report, Traditional Rights and Freedoms – Encroachments on Commonwealth 

Laws, that adds to the growing evidence of Australian laws that infringe on rights. 

“The Law Reform Commission’s report is a wake-up call about the state of our fundamental rights 

and freedoms in Australia,” said Ms Howie. “It provides expert advice on where Australia is falling 

short in ensuring that people can enjoy their basic rights like freedom of movement and the 

right to a fair trial. It’s imperative that the government take immediate steps to restore these 

rights.”  

The report highlights the erosion of basic rights through a raft of counter-terrorism and migration 

laws, two areas highlighted in the HRLC’s earlier submissions to the Law Reform Commission’s 

inquiry.  

Ms Howie said the counter-terrorism laws addressed in the submission were a classic case of 

government overstepping the mark and neglecting to adequately safeguard fundamental legal 

and democratic principles. 

“Australia’s national security and counter-terrorism laws have proliferated since 9/11 and, as the 

Law Reform Commission highlights, many have already been found to drastically erode basic 

rights,” said Ms Howie. “Media scrutiny, accountability in the courts and fairness to the accused 

are essential for the health of our democracy and mustn’t be simply discarded in the pursuit of 

national security,” said Ms Howie. 

The HRLC recommends the repeal or substantial amendment of the control order regime, travel 

bans, ASIO’s extraordinary questioning and detention powers and the ASIO ‘special intelligence 

operation’ secrecy provisions. 

Last week the HRLC released Safeguarding Democracy, a report that highlights the clear and 

worrying trend of Australian governments chipping away at the vital foundations of our 

http://www.smh.com.au/nsw/smaller-penalties-for-csg-companies-amid-crack-down-on-protesters-20160307-gncbkk.html
http://hrlc.org.au/safeguardingdemocrac/
https://www.alrc.gov.au/news-media/alrc-report-rights-freedoms-cth-laws
https://www.alrc.gov.au/news-media/alrc-report-rights-freedoms-cth-laws
http://hrlc.org.au/wp-content/uploads/2016/02/HRLC_Report_SafeguardingDemocracy_online.pdf
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democracy, including a free press, protest rights, strong and diverse civil society and the rule of 

law.  

“Our Safeguarding Democracy report showed how Australia’s increasingly secretive migration 

system is silencing whistleblowers, severely limiting the freedom of the press and ousting the 

important oversight function of the court system,” said Ms Howie. “The result is a system that is 

not only curtailing our democratic freedoms but providing an environment of impunity for human 

rights abuses that occur inside it.” 

Ms Howie said the Law Reform Commission report is an important contribution to the debate on 

rights and freedoms in Australia, despite the fact that the terms of reference focused on a limited 

number of rights and prevented the Commission from directly considering how laws infringe on 

freedom from arbitrary detention, privacy or freedom from torture, cruel, inhuman or degrading 

treatment. However, the laws subject of the review clearly also touch on those rights. 

“The government has  important duties to keep people safe and to manage immigration, but it 

also has a duty to respect and protect human rights in the process. If we keep chipping away at 

safeguards, we’ll be left with very little protection from dangerous practices such as arbitrary 

detention and the silencing of critical voices in our community”, said Ms Howie. “The Law Reform 

Commission’s report should be the catalyst for important law reform to restore basic rights.” 

Opinion: It’s time to safeguard our democracy 

18 March 2016 

As speculation increases about when the federal election will be called, it’s a timely to remember 

that democracy doesn’t start and end at the ballot box. 

Australians can be rightly proud of the robust democracy we’ve established in a relatively short 

time, but we shouldn’t forget that the democratic freedoms and institutions we enjoy were won 

through people standing together to speak up about issues that they care about. And we cannot 

be complacent. As governments can bestow rights, equally they can take them away. 

Last month the Human Rights Law Centre launched a report, Safeguarding Democracy, that 

documents the unmistakable trend of governments at national and state level steadily chipping 

away at free speech, a free press, peaceful assembly, open government and the rule of law – 

some of the foundations of our democracy. 

Since September 2001, the Australian Parliament has passed over 200 new laws that infringe 

many of our basic fundamental freedoms. As a result, more and more government decisions are 

now made about peoples’ lives by bureaucrats or Ministers behind closed doors, without 

oversight by parliament or the courts. 

The executive can now strip people of their citizenship, suspend their passports, lock them up for 

48 hours on suspicion of future conduct, and secretly turn back boats of people on the high seas 

with little or no oversight of whether that action was done lawfully. 

These matters are worrying enough in isolation, but when viewed as a whole it is clear there is a 

disturbing trend of governments stifling criticism, entrenching secrecy and undermining the 

democratic institutions that hold our government to account. 

The need for secrecy is too often invoked to withhold important government information 

concerning peoples’ lives, especially when it comes to refugees and asylum seekers. No 

journalists have been permitted to visit the Government immigration detention centres on the 

mainland since the Coalition Government was elected. The situation offshore is even worse, with 

http://hrlc.org.au/safeguardingdemocrac/
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journalists denied entry and Save the Children whistleblowers being investigated for revealing the 

abuse of children. Doctors working in immigration detention have spoken out against the 

silencing effect the Border Force Act, concerned that they risk jail terms for following their ethical 

duty to advocate for their patients’ health needs. 

Press freedom is facing what the Media, Entertainment and Arts Alliance calls the greatest 

assault in peacetime. New metadata laws make it easier for governments to identify journalists’ 

confidential sources without a warrant. New ASIO laws threaten journalists with jail for reporting 

on special intelligence operations, even if the reporting exposes gross misconduct. 

In the suffocating culture of silence around politically sensitive government matters, 

whistleblowers are even more important to ensure the public’s right to know. Australians can 

thank courageous whistleblowers for bringing to light deadly police abuse, corruption, 

dangerously inadequate clean-up of nuclear waste, the medical malpractice of surgeons, and 

cruel treatment of asylum seekers in immigration detention. Yet our laws fail to adequately protect 

public interest whistleblowers and the government is aggressively pursuing them, referring them 

to police for investigation. 

The problem extends to attempts to stifle the voices of community organisations that are critical 

of government. 

A thriving democracy needs an informed public debate with a range of voices. However, charities 

that work with families and communities that are doing it tough are being given a clear message: 

if you speak out against government policy, your ongoing funding is in jeopardy. Perhaps you 

think that organisations shouldn’t bite the hand that feeds them, but when they are charities 

providing services for vulnerable people in the community, they are both a wealth of information 

for government and a voice for otherwise marginalised groups.  

Environmental organisations have saved some of Australia’s most loved places, from the Franklin 

River to the Barrier Reef. But plans are afoot to change tax regulations in order to strip 

environmental groups of their tax concessions and jeopardise their funding base. Their mistake 

was to defend the environment against damage from the fossil fuel industry. 

State laws are also going too far restricting protest activity, prioritising powerful business and 

political interests over people’s democratic rights to join together and speak out. Just last week 

three United Nations experts made a statement calling on Western Australia to abandon its 

proposed new anti-protest laws. The laws are so preposterously vague and broad that they would 

make even innocent acts, like possessing a bike lock, a matter worthy of an arrest. 

These issues should not be the domain of party politics. Both sides are committed to free speech, 

freedom of association and the rule of law, in word if not always in deed. 

Safeguarding Democracy contains recommendations to reverse this worrying trend. In this 

election year, our elected representatives need to recommit to the vital preconditions to the health 

of our democracy – transparent government, free press, a strong civil society and the rule of law. 

It’s time to safeguard our democracy. 

Emily Howie is the Human Rights Law Centre’s Director of Advocacy and Research. You can 

follow her on Twitter@EmilyHowie 

 

http://hrlc.org.au/safeguardingdemocrac/
https://twitter.com/emilyhowie
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#LETTHEMSTAY 

An overview of the HRLC’s legal and advocacy work 

26 February 2016 

The Human Rights Law Centre is proud to have partnered with GetUp! and the Australian 

Churches for Refugees Taskforce to create and coordinate the #LetThemStay campaign for the 

267 people linked to our High Court case. 

The legality may be complex, but the morality is simple: indefinitely warehousing men, women 

and children on tiny remote islands is fundamentally wrong. It’s time for the Prime Minister, 

Malcolm Turnbull, to do the decent thing and let these families stay.  

We stand up for the rights of people seeking asylum. Stand with us: donate now 

The case 

In May 2015 the HRLC launched a High Court case challenging the lawfulness of Australia’s 

offshore detention arrangements. 

The test case was run on behalf of a woman from Bangladesh who was detained on Nauru but 

was brought to Australia for urgent medical treatment during the late stages of her pregnancy. 

The case was linked to a series of challenges being run on behalf of 267 people who were 

brought to Australia for urgent medical treatment after suffering harm in offshore detention 

centres. The group includes women who have been sexually assaulted on Nauru and 37 babies 

born in Australia. 

The case raised important and untested legal questions about the Australian Government’s 

power to fund and control detention centres in other countries. 

“We know the Government has powers to detain asylum seekers in Australia and also has 

powers to remove asylum seekers from Australia. But it is another thing altogether to then spend 

billions of dollars bankrolling and actively participating in the detention of innocent people in other 

countries,” said the HRLC’s Director of Legal Advocacy, Daniel Webb at the time. 

Retrospective legislation 

In response to our legal challenge the Government rushed through new retrospective 

laws seeking to try and ensure the legality of its role in the offshore detention arrangements. 

“The Government repeatedly assures the Australian people it is acting legally, but a Government 

confident its actions are lawful doesn’t suddenly and retrospectively change the law when its 

actions are challenged in court,” said Mr Webb. 

While the Government had tried to give itself legislative authority to fund and facilitate detention 

on Nauru, serious and untested questions remained about whether its actions were 

unconstitutional. 

Documents obtained via Freedom of Information confirmed that after the case was filed, the 

government redoubled its efforts to deport people as quickly as it could. For the next three 

months the HRLC team, together with fantastic pro bono lawyers around the country, identified 

and advised every single person at risk of deportation to Nauru or Manus who came to us for 

assistance. The legal team were in a race against time to advise people before the government 

deported them. With great support from our pro bono partners, we won that race 267 times. 

http://www.hrlc.org.au/donate
http://hrlc.org.au/highcourtchallenge/
http://hrlc.org.au/government-rushes-new-legislation-to-avoid-high-court-case/
http://hrlc.org.au/government-rushes-new-legislation-to-avoid-high-court-case/
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Transition to an open centre on Nauru 

Three years after the first person was locked up on Nauru but just days before the High Court 

was to consider the lawfulness of that detention,  the Government of Nauru announced a 

transition to an ‘open centre’. Publicly, the Australian Government said the changes were not 

connected to the High Court case. In court, it argued that the detention we were challenging had 

ended. 

The move to an open centre was a hard-won improvement, but letting people go for a walk did 

not resolve the fundamental injustice of indefinitely warehousing them on a tiny remote island. 

“The men, women and children on Nauru need a real solution – settlement in a safe place where 

they can rebuild their lives. Instead they’re being left languishing in an environment that is clearly 

unsafe, especially for women and children,” said Mr Webb. 

The decision 

On February 3 2016, the High Court handed down its judgement, with six of the seven judges 

confirming that due to the retrospective laws and the transition to the open centre, the 

Government’s arrangements on Nauru did not breach Australian domestic law. 

The decision put the 267 people linked to the case at immediate risk of being deported to Nauru 

or Manus. Mr Webb said that calling the mother at the heart of the case to deliver news of the 

Court’s decision was the hardest phone call he’s ever had to make. 

“This mother just wants what all mothers want – her child to have a decent life somewhere safe. 

With a stroke of a pen our Prime Minister, Malcolm Turnbull, could make that a reality. It’s time to 

bring some compassion, common sense and perspective back to the way we treat people 

seeking our protection,” said Mr Webb. 

The community response 

The HRLC and GetUp! launched a petition calling for the Prime Minister to let the 267 people 

stay. 

In the days and weeks following the decision, an unprecedented level of support emerged from 

the community. 

Church leaders took the extraordinary step of offering ‘sanctuary’ to people facing deportation 

raising the prospect of police raids on places of worship and possible charges for clergy. 

Every state Premier came out and urged the PM to let our clients stay and offered to help resettle 

them in the community. 

The United Nations intervened to warn the Australian Government that deporting our clients 

would risk breaching Australia’s obligations under the Convention on the Rights of the Child and 

the Convention against torture and other cruel treatment. 

Thousands of people took to the streets at community events around the nation to urge the PM to 

let them stay. 

‘Baby Asha’ 

Amidst this outpouring of public support, medical staff at a Brisbane hospital announced they 

would refuse to discharge an asylum seeker child from their care until a suitable home 

environment had been arranged citing concerns for her safety if she was returned to detention or 

Nauru. 

http://hrlc.org.au/high-court-set-to-hear-challenge-to-offshore-detention-on-nauru-nauru-announces-transition-to-open-centre/
http://hrlc.org.au/high-court-set-to-hear-challenge-to-offshore-detention-on-nauru-nauru-announces-transition-to-open-centre/
http://hrlc.org.au/families-fear-imminent-deportation-as-high-court-confirms-governments-nauru-arrangements-do-not-breach-australian-domestic-law/
https://www.getup.org.au/campaigns/refugees/refugee-x/let-them-stay?t=7RtwtDR
http://www.smh.com.au/federal-politics/political-news/churches-become-potential-flashpoint-after-offering-sanctuary-to-asylum-seekers-in-wake-of-high-court-verdict-20160203-gml5qk.html
http://hrlc.org.au/human-rights-law-centre-welcomes-victorian-premiers-leadership-and-victorias-offer-to-take-267-facing-deportation/
http://hrlc.org.au/un-warns-government-that-deporting-children-to-nauru-is-likely-to-breach-international-law/
http://hrlc.org.au/no-easy-way-to-tell-a-young-mother/
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Immediately, a community vigil with support from the union movement formed around the hospital 

vowing to block attempts to deport the baby known as ‘Asha’. The HRLC filed an emergency High 

Court proceeding to prevent the baby from being forcibly deported to Nauru. 

“We made repeated requests for the government to agree to at least provide reasonable notice if 

it planned to deport this child, but they refused. We were left with no choice but to file an urgent 

case in the High Court. Just like the brave medical staff at the Lady Cilento Hospital and the 

communities of people who maintained a round-the-clock vigil outside the hospital, we could not 

sit back and do nothing while our Government ripped a baby from her hospital bed and send her 

to languish in a tent on Nauru,” said Mr Webb. 

The situation now (as of 26 February) 

After denying access to the client for three days, the Government backed down in the face of 

public pressure and moved baby Asha and her family into the community. 

The Immigration Minister has stated that he still wishes to deport the family to Nauru along with 

the 267 other people linked to the original High Court case, but the HRLC has various legal 

proceedings underway to challenge such moves. 

The situation is delicate and changes each day. With the generous pro bono support of our 

corporate law firm partners, the HRLC’s legal team is working around the clock and the 

#LetThemStay campaign continues to garner support and build pressure for the Prime Minister to 

do the decent thing and let our clients rebuild their lives in safety. 

“The politics may be complex but the morality is simple. Detention is no place for innocent, 

vulnerable people – neither is a tent on a tiny island. It would be fundamentally wrong to 

condemn these 267 people to lives in limbo on Nauru or Manus. The Prime Minister should do 

the decent thing and let them stay,” said Mr Webb. 

Please support our efforts by making a donation today: www.hrlc.org.au/donate 

 

#BRINGTHEMHERE 

Australian Government dumps gay refugee couple on Nauru – where gay 

sex can be punished with 14 years of hard labour 

8 March 2016 

The global gay and lesbian community has been asked to help a gay refugee couple currently 

living in fear after the Australian Government’s punitive refugee policies have left them 

languishing on a tiny island where homosexuality is a crime. 

Ashkan and Nima* fled Iran – where they risked public execution for being gay – in search of 

safety in a country that accepts gay people. 

“I was told in Australia you could be free to be who you were, you could be openly gay and it 

would be safe,” said Nima. 

But when he arrived in August 2013 to seek asylum and told Australian authorities about his 

homosexuality, he was sent to Australia’s detention centre on Nauru despite Australian 

authorities being aware of the risks.   

“People from Immigration and Connect Settlement Services all tell us that we mustn’t hold hands 

or be affectionate in public,” said Nima. 

http://hrlc.org.au/fasttrackdeportations/
http://hrlc.org.au/fasttrackdeportations/
http://hrlc.org.au/separating-the-facts-from-the-politics-update-on-baby-ashas-case/
http://hrlc.org.au/government-backs-down-minister-dutton-announces-baby-asha-will-be-moved-into-the-community/
http://www.hrlc.org.au/donate
https://go.allout.org/en/a/australia-asylum/
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Both Ashkan and Nima’s asylum claims were processed on Nauru and they were found to be 

refugees and released to live on Nauru – an island which is only 21 square kilometres. However, 

after a number of physical attacks the couple are afraid to leave their unit, and only go out once a 

week to buy groceries with an escort provided by Australia’s contractor Connect Settlement 

Services.  

“Whilst we were still going outside, we got beaten up and were attacked. Spat at, verbally 

abused, had stones thrown at us and hit with sticks. It’s been a horrible experience,” said Nima. 

Having already made requests to the Australian Government to move the men, the Human Rights 

Law Centre is now partnering with international LGBT rights group All Out to launch a 

petition appealing to Australia’s Prime Minister, Malcolm Turnbull, to let the refugee couple settle 

in Australia. 

HRLC’s Director of Advocacy and Litigation, Anna Brown, said under Nauruan law Ashkan and 

Nima risk being punished with 14 years of hard labour if they are found to have “carnal 

knowledge” of another man which the law states is “against the order of nature.” 

“This situation and similar ones on Manus are just so wrong on so many levels. The Australian 

Government knowingly and deliberately allows gay men to be warehoused on tiny islands where 

they face assaults, prejudice and extremely harsh criminal penalties. 

“This couple just want a home where they can be safe together and rebuild their lives. They don’t 

deserve to be living in limbo in a country where their love for one another is a crime, and their 

safety is threatened,” said Ms Brown. 

Matt Beard, the Executive Director of All Out – a two million-member global movement fighting for 

LGBT rights – said Australia needs to bring is refugee policies into line with international 

standards. 

“No one should have to suffer just for being in love. Nima and Ashkan’s story is another example 

of how cruel and inhumane Australia’s detention system is to those fleeing persecution. Prime 

Minister Turnbull has a responsibility to bring them to Australia where they’ll be safe, and to 

reform his government’s refugee policy to bring it into line with international standards,” said Mr 

Beard. 

Ms Brown said the Prime Minister, Malcolm Turnbull, and the Immigration Minister, Peter Dutton, 

have the ability to bring the two men to Australia immediately. 

“This has become unbearable and we are going mad. We can’t see any future for ourselves here. 

We ask gay rights activists, human rights activists around the world and the Australian people to 

support us to get out of here. Please help, please help us,” said Nima. 

 *Not their real names. 

 

BUSINESS AND HUMAN RIGHTS 

Rights groups warn investors of the risks of Ferrovial’s bid for Australia’s 

offshore detention contractor 

8 March 2016 

Spanish giant Ferrovial has been warned in a new investor alert that it will be exposed to serious 

legal, financial and reputation risks associated with the Australian offshore detention centres, if its 

takeover bid for Broadspectrum is successful. 

https://go.allout.org/en/a/australia-asylum/
https://go.allout.org/en/a/australia-asylum/
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No Business in Abuse, GetUp and the Human Rights Law Centre released the briefing paper in 

order to warn investors, financers, clients and partners of the risks to Ferrovial should its takeover 

bid, launched on 7 December 2015, go ahead. 

“Ferrovial and the financial community it operates in need to be quite clear that this is an 

operation with profound risks and a lack of ongoing contract certainty,” said Rachel Ball, Director 

of Advocacy at the Human Rights Law Centre. 

“According to Ferrovial, Broadspectrum derives the majority of its income from the contracts with 

the Australian Government to manage offshore detention camps in Nauru and Papua New 

Guinea. Broadspectrum was set to sign a five year contract, however this is in doubt, with the 

government only agreeing to a one year extension. 

“The camps on Nauru and Manus Island are the sites of major human rights abuses, including 

arbitrary detention, cruel treatment and inhumane conditions.   

“Broadspectrum’s role running the camps in Nauru and Manus Island places the company in 

clear contravention of its internationally recognised responsibility to respect human rights.” said 

Ms Ball. 

“If this bid is successful, Ferrovial will find itself exposed to liability arising from years of abuse, as 

well as for ongoing violations against vulnerable asylum seekers and refugees, including children. 

It is a dangerous move.”     

Shen Narayanasamy, the Human Rights Director of GetUp, said Broadspectrum’s controversial 

work with Australia’s offshore detention centres has seen divestments from superannuation funds 

and local councils. 

“To date, four local councils, including the City of Sydney, have excluded Broadspectrum from 

any future business relationships while they remain involved in business in abuse.     

“The campaign will move to target more local councils, schools, hospitals and big resources 

companies. 

“No company should profit from the abuse of traumatised men, women and children in Australia’s 

detention camps. Regardless of ownership, the company should end its business in abuse, or 

face a relentless campaign targeting its clients, investors and financiers,” said Ms Narayanasamy. 

You can download a copy of the alert here. 

Government commits to national consultation on business and human 

rights 

15 March 2016 

The Australian Government has committed to undertake a national consultation on the 

implementation of the UN Guiding Principles on Business and Human Rights. The commitment 

forms part of the Government’s response to Australia’s Universal Periodic Review before the UN 

Human Rights Council. 

The Human Rights Law Centre welcomes this commitment, which is an important step towards 

the adoption of an Australian National Action Plan on Business and Human Rights. 

Earlier this year leading Australian NGOs - including the HRLC - called on the Government to 

work towards a National Action Plan to implement Australia’s obligation to protect against 

adverse corporate human rights impacts and to provide access to remedy for those whose rights 

have been violated due to business-related activities.  

http://hrlc.org.au/wp-content/uploads/2016/03/NBIA_HRLC_Ferrovial_Investor_Alert_Feb2016.pdf
http://hrlc.org.au/wp-content/uploads/2016/03/DFAT_letter_March_2016_BizHR.pdf
http://hrlc.org.au/australias-leading-ngos-call-for-a-national-action-plan-on-business-and-human-rights/
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NAPs also promote transparency and accountability in the development of government policy and 

provide a platform for dialogue between government, business and civil society.   

The HRLC’s Director of Advocacy, Rachel Ball, said she looked forward to working with the 

Australian Government and other stakeholders towards a clear, coherent and robust plan for the 

implementation of the Guiding Principles 

“As a candidate for the UN Human Rights Council, a wealthy, stable middle power, and home to 

some of the world’s largest multinationals, Australia must take its business and human rights 

obligations seriously,” said Ms Ball 

 

DEATHS IN CUSTODY  

WA urged to scrap practice of locking people up for unpaid fines as 

coronial inquest recommences into Ms Dhu’s death in police custody 

10 March 2016 

With the coronial inquest into Ms Dhu’s tragic death in police custody recommencing on Monday, 

family members and human rights lawyers are urging the Western Australian Government to 

urgently scrap the practice of locking people up for unpaid fines. 

Evidence was provided to the Coroner in November about how Ms Dhu, a 22 year old Yamatji 

Aboriginal woman (whose first name is not used for cultural reasons), died from septicaemia and 

pneumonia three days after she was locked up in a South Hedland police station for failing to pay 

her fines. 

Ms Dhu’s grandmother, Carol Roe, said that the family are devastated and frustrated that the 

Government has not taken necessary steps to prevent similar situations from occurring again. 

“Our girl should have never been locked up. She paid the ultimate price for bad laws and bad 

policies. My granddaughter should be with me today, rather than in the cemetery. The 

Government must be held to account,” said Ms Roe. 

At the time of her arrest, Ms Dhu was in a domestic violence situation. 

“She was crying out for help, and she should have been protected rather than punished. The 

Government must stop locking up so many of our people for small things. It needs to end,” said 

Ms Roe. 

In November the Coroner heard evidence from medical staff and experts. On Monday, the 

Coroner will begin hearing evidence from police. 

The Human Rights Law Centre is working closely with the Aboriginal Legal Service of Western 

Australia and Ms Dhu’s family. The HRLC’s Senior Lawyer, Ruth Barson, said the Western 

Australian Government is yet to learn the primary lesson coming out of the Royal Commission 

into Aboriginal Deaths in Custody; that custody should only ever be used as a last resort. 

“Western Australia’s criminal justice system is utterly out of balance. The Royal Commission’s 

recommendations provide Premier Barnett with a roadmap on how to turn this injustice around. 

The tragedy is we’ve had that roadmap for 25 years now. Action on these issues is long 

overdue,” said Ms Barson. 

Next month will mark 25 years since the recommendations of the Royal Commission into 

Aboriginal Deaths in Custody were handed down. Western Australia continues to have the 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 14 

 

 

 

 

 

 

 

 

 

 

 

highest Aboriginal imprisonment rate in the country, with Aboriginal people being 20 times more 

likely to be imprisoned than non-Aboriginal people. 

“The WA Government has a choice – to continue punishing people or to provide them with the 

support they desperately need. Other jurisdictions have taken steps to reduce imprisonment rates 

and the associated risk of Aboriginal people dying in custody. Western Australia desperately 

needs to catch up,” said Ms Barson. 

One in every three women who enter prison in Western Australia are there for unpaid fines. 

Between 2008 and 2013, the number of women locked up for fine default increased by close to 

600 percent.  

“The policy of locking vulnerable people up who cannot pay their fines should be abandoned. It’s 

a backwards policy, it’s a dangerous policy and it’s leading to more and more Aboriginal people 

being imprisoned,” said Ms Barson.  

The Western Australian Aboriginal Legal Service is representing Ms Dhu’s family at the coronial 

inquest, with the pro bono support of Peter Quinlan QC and lawyers from King and Wood 

Mallesons.  

Calls for WA Government to stop locking up vulnerable people for unpaid 

fines 

22 March 2016 

Over twenty Indigenous and human rights organisations – including the HRLC – have signed an 

open letter released today calling on Western Australian Premier Colin Barnett to stop locking up 

vulnerable people for unpaid fines.  

The open letter comes in the wake of the ongoing inquest into the tragic death of Ms Dhu, a 22-

year old Aboriginal woman who died in police custody after being imprisoned for unpaid fines. 

Change the Record Co-Chair Shane Duffy said, “Today organisations from across Australia pay 

our condolences to Ms Dhu's family and call on Premier Barnett to take action. Aboriginal people 

have suffered enough as a result of bad laws and policies”. 

“The surest way to stop further tragic deaths in custody, such as Ms Dhu’s, is to reduce the 

number of Aboriginal people ending up in prison in the first place,” said Mr Duffy. 

Western Australia has the highest rates of Aboriginal peoples’ over-imprisonment in the nation, 

and particularly high rates of imprisonment for fine default. 

“This year marks the 25th Anniversary of the Royal Commission into Aboriginal Deaths in 

Custody (RCIADIC). The WA Government has had a roadmap for reducing imprisonment rates 

for almost 25 years. Now is the time for action,” said Mr Duffy. 

Since 2010, one in every six Aboriginal people going to prison in WA were there to pay off fines 

and these figures are even more striking for women. In 2013 almost one-third of all women 

entering prison in WA were there for unpaid fines, and almost two-thirds of these women were 

Aboriginal. 

“The WA Government has a choice - to continue its bad record, or take effective steps to begin 

righting these injustices for the next generation.” said Mr Duffy. 

“Locking people up for unpaid fines is an outdated and unfair practice. Western Australia urgently 

needs to reform its fines system to incorporate work and development orders, similar to the 

approach NSW has taken,” said Mr Duffy. 
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“Aboriginal and Torres Strait Islander community-controlled organisations are best placed to 

deliver holistic services to their communities. As an immediate safeguard measure the WA 

Government should fund the Aboriginal Legal Service of WA to provide a custody notification 

service”, said Mr Duffy. 

 

WHISTLEBLOWERS 

Reform needed to better protect whistleblowers who reveal human rights 

abuses 

9 March 2016 

Whistleblowers who reveal human rights abuses face the risk of prosecution and jail and require 

much greater legal protection, said the Human Rights Law Centre in a submission to the review 

of the Public Interest Disclosure Act 2013 (Cth). The Act is currently being reviewed by former 

Integrity Commissioner Philip Moss for the Department of Prime Minister and Cabinet. 

Emily Howie, HRLC’s director of advocacy and research, said that the review is timely given a 

worrying trend of governments referring whistleblowers and journalists who reveal wrongdoing to 

the police, even if disclosure of that information is in the public interest. 

“The Australian Government is using increasingly aggressive, punitive and intimidating tactics to 

silence people who speak out, particularly on immigration issues.” said Ms Howie. “Instead of 

shooting the messenger, the Government should focus to addressing the serious wrongdoing that 

the whistleblowers are exposing.” 

The HRLC recommends that the Act be amended to better protect whistleblower disclosures that 

reveal human rights violations, or that would promote accountability for such violations. Ms Howie 

said a better balance is needed between confidentiality of sensitive government information and 

the public’s right to know about wrongdoing and ensure accountability for it. 

“Whistleblowing is an important way to shine a spotlight on wrongdoing. Where secrecy 

flourishes, human rights abuses become more likely,” said Ms Howie. “Australians can thank past 

whistleblowers for exposing police misconduct, corruption, the medical malpractice of surgeons 

and the cruel treatment of asylum seekers in immigration detention.” 

Save the Children staff are still under investigation and face prosecution and jail for revealing 

sexual assault and abuse of asylum seekers, including children, in the Australian-run detention 

centre on Nauru. The Government has also referred a whistleblower and a lawyer to the Federal 

Police over the disclosure of revelations that the Government spied on the East Timorese 

Government during oil and gas negotiations. 

A copy of the Submission is available here. 

 

 

 

 

http://hrlc.org.au/wp-content/uploads/2016/03/HRLC-Submission-re-PIDA.pdf
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AUSTRALIA AT THE UNITED NATIONS 

Australia fails to address serious concerns in major UN review 

17 March 2016 

The Australian Government’s response overnight at the UN in Geneva to a major review of its 

human rights record has failed to address the serious concerns raised by the international 

community. 

The Human Rights Law Centre’s Director of Advocacy and Litigation, Anna Brown, said 

Australia’s punitive refugee policies, treatment of Aboriginal people and erosion of basic 

democratic freedoms were damaging Australia’s reputation ahead of its bid for of spot on the 

Human Rights Council – the body which conducted the 4 yearly review. 

“The positives have once again been overshadowed by the Australian Government’s failure to 

take seriously the chorus of international criticism about the way we treat people seeking 

asylum,” said Ms Brown. 

Australia accepted 150 of a total of 290 recommendations made by its peers in the international 

community at its four yearly review by the UN’s human rights council, the body that Australia is 

seeking election to in 2018. 

However, the majority of these were on the basis of “existing law, policy and action” with only two 

notable new announcements – a consultation on business and human rights and removing a long 

standing reservation to the Convention on the Elimination of all Forms of Discrimination against 

Women (CEDAW) on women in the military. In its remarks to the Council overnight, Australia also 

highlighted the recent appointment of Philip Ruddock as Australia’s inaugural Special Envoy on 

Human Rights and other positive initiatives to address gender equality and family violence.  

The HRLC and the National Association of Community Legal Centres (NACLC) are coordinating 

a coalition of nearly 200 organisations which prepared materials for UN member states and 

briefed representatives from various countries in Geneva ahead of the review. NACLC’s Director 

of Policy, Amanda Alford, welcomed the positive commitments made by Australian throughout the 

UPR process. 

“We welcome the voluntary commitments made by Australia, particularly in relation to a public 

and accessible monitoring mechanism for recommendations made as part of the UPR. We hope 

it will help improve the extremely low implementation rate from Australia’s last UPR, which was 

10%, but we need more information about what these commitments mean in reality and what 

steps the Government will take to implement them” 

 Asylum seeker & refugee issues 

A large focus of the recommendations made back in November 2015 was Australia’s treatment of 

asylum seekers and refugees (at least 60 of the 290 recommendations). The Refugee Council of 

Australia’s CEO Paul Power said that Australia has brushed off criticism from over 60 countries of 

its brutal policies and practice in its treatment of people seeking asylum. 

“Australia’s treatment of people seeking safety and protection are a source of strong international 

condemnation, yet Australia has ignored the comments and recommendations from its peers, 

including many of our closest allies. Australia must do much better in order to restore its 

reputation as a good international citizen and a champion of human rights,” said Mr Power. 

http://hrlc.org.au/universal-periodic-review-of-australia-in-november-2015-ngo-materials/
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Aboriginal & Torres Strait Islander peoples 

Australia’s record on Indigenous peoples was also a significant focus of the review, including 

wide spread concern about over-imprisonment, gaps in health outcomes and community 

services, and urging of progress on constitutional recognition. The National Congress of 

Australia’s First Peoples CEO Mr Geoff Scott, said that Congress was disappointed with the lack 

of genuine effort exhibited by the Australian Government to rectify the deprivation, poverty and 

disenfranchisement of Aboriginal and Torres Strait Islander Peoples.   

“The Australian Government has neglected the principles of the UPR and shown a general 

disregard and contempt for improving human rights through this peer review process,” said Mr 

Scott.  

“In contrast to the Australian Government’s stated commitments during this review, the Australian 

Government actively refuses to engage with the representatives of Aboriginal and Torres Strait 

Islander peoples and have defunded us,” added Mr Scott.  

“For the UPR to be meaningful the process must be able to identify our legitimate concerns and 

have the ability to seek remedy for these continuing injustices,” added Mr Scott. 

Over imprisonment and conditions of detention 

Cheryl Axleby, Deputy Chairperson of National Aboriginal and Torres Strait Islander Legal 

Services (NATSILS), also expressed concern about the continuing failure to deal with the issue of 

over-imprisonment of Aboriginal and Torres Strait Islander peoples.  

“We are greatly concerned that the situation for Aboriginal and Torres Strait Islander peoples 

continues to deteriorate – nowhere is this more obvious than in the catastrophic over-

representation of our peoples in prisons,” said Ms Axleby. 

“Leadership on this issue would include ratification of the Optical Protocol on the Convention 

against Torture, which would help safeguard the rights of people in prison, “added Ms Axelby. 

Australia signed the Optional Protocol to the Convention against Torture and other Cruel, 

Inhuman or Degrading Treatment or Punishment (OP CAT) in 2009 but is yet to ratify the 

instrument and introduce associated reforms such as the independent monitoring of prisons. 

While progress has been made nationally towards the ratification of OP CAT in the past four 

years, final approvals are outstanding from two states in order for ratification to proceed.  

Lesbian, gay, bisexual, transgender & intersex people 

NGOs had previously welcomed the Australian Government’s commitment (made in the course of 

the UPR appearance in November) to removing exemptions for Australian state and territory laws 

from the operation of Australia’s national anti-discrimination laws. The Victorian Gay & Lesbian 

Rights Lobby’s Co-Convener Sean Mulcahy said that states and territories should take heed of 

this strong commitment and work to end laws that discriminate against LGBTI people 

immediately.  

“We are thrilled that Australia has recognised families in all their diversity, including families 

headed by same-sex couples and LGBTI people. We hope this heralds a commitment by the 

Government to protecting and advancing the rights of rainbow families in national law,” said Mr 

Mulcahy.  

“We are disappointed that the Government still insists on an unnecessary and harmful marriage 

plebiscite, and continue to call on the Government to allow a free vote on marriage equality within 

the Australian Parliament,” added Mr Mulcahy. 
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People with disability 

The UPR Disability Coordination Group commended Australia’s voluntary commitment to improve 

the criminal justice system for people with disability who are detained indefinitely without 

conviction. The Group also welcome consideration of progressing supported decision making 

measures and the recommendations from the Senate Inquiry into violence, abuse and neglect of 

people with disability.  

“This consideration must lead to action, and we urge the Government to adopt National Decision-

Making Principles and Guidelines and to implement the recommendations from the Senate 

Inquiry, in particular the recommendation to conduct a Royal Commission into violence, abuse 

and neglect against people with disability,” said Ms Therese Sands, spokesperson for the UPR 

Disability Coordination Group. 

However, Ms Sands said the disability sector remained deeply concerned that Australia would not 

consider further action on the prohibition of forced sterilisation, despite numerous 

recommendations over the past decade to do so from UN bodies and the international 

community.  

Women 

Women’s groups welcomed the removal of Australia’s reservation to the Convention on the 

Elimination of All Forms of Discrimination Against Women relating to the service of women in the 

military and action on gender equality and violence.  

“We applaud the Australian government’s leadership in identifying gender inequality as a root 

cause of domestic violence and sexual assault, and we welcome the recent Women’s Safety 

Package,” said Merrindahl Andrews, Program Manager of the Australian Women Against 

Violence Alliance. 

“However, there is an urgent need for additional and sustainable resourcing for the full range of 

programs and services that can support women and children, together with concerted efforts to 

empower women economically and give women accessible legal options,” added Ms Andrews. 

Business & human rights 

The Human Rights Law Centre’s Director of Advocacy & Campaigns, Rachel Ball, welcomed the 

Government’s commitment to undertake a consultation on the implementation of the UN Guiding 

Principles on Business and Human Rights,  

“The consultation is an important first step towards a National Action Plan on Business and 

Human Rights which will enable Australia to better protect against adverse corporate human 

rights impacts and to provide remedies for those whose rights have been violated due to 

business-related activities,” said Ms Ball.  

Anti-discrimination reform & access to justice 

While Australia accepted recommendations to introduce measures to combat discrimination, 

community legal centres remain critical of the adequacy of Australia’s discrimination laws and 

funding for legal services. 

‘The patchwork of discrimination laws isn’t enough to ensure that equality and a fair go for all 

exists in Australia. With the cuts in funding to community legal centres, over a third of all funding 

from July 2017 is being cut, the most disadvantaged people’s ability to make their legal rights real 

will be severely affected,’ said Kingsford Legal Centre’s Director Dr Anna Cody. 
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Australia undermining UN efforts to defend human rights in Burma, 

weakening its own leadership in the process 

15 March 2016 

As Australia undermines international efforts to address Burma’s significant human rights 

challenges, it also misses an opportunity to establish its credentials as a global human rights 

leader, the Human Rights Law Centre has warned today. 

UN member states are currently negotiating a resolution on how the UN Human Rights Council 

will address Burma’s human rights situation at the 31st session of the Council being held in 

Geneva. 

The HRLC’s Director of Advocacy and Research, Emily Howie, said that although Burma had 

made significant progress towards democracy in the last four years, advice from the Human 

Rights Council’s dedicated expert on Burma was that the critical democratic transition is in its 

infancy and the change needs to be monitored closely. 

“Australia should heed the UN expert on Burma’s view that “formidable human rights challenges 

remain”, including attacks on civilians in Burma’s conflict zones, intimidation and surveillance of 

human rights defenders, detention of political prisoners, systemic discrimination against Muslims 

and widespread judicial corruption. It’s premature to remove the UN’s oversight of these abuses,” 

said Ms Howie. 

In acknowledgment of the situation, the US, UK and European Union are pushing for the UN to 

continue to closely monitor and report on the country’s progress and ongoing human rights 

abuses. This position is supported by over 100 Burmese civil society organisations that 

also wrote to the United Nations asking for it to continue to provide strong monitoring and 

leadership on the “massive human rights challenges” facing Burma. 

In contrast, Australia is suggesting that the Human Rights Council’s involvement should be 

downgraded to merely providing technical assistance to Burma. 

“Instead of supporting the Burmese people, Australia’s approach severely underplays the extent 

and seriousness of the ongoing human rights abuses. It reduces pressure at a critical time of the 

democratic transition and diminishes the ability of the international community, including our 

allies, to push for much-needed change,” said Ms Howie. 

Australia is a candidate for membership of the Human Rights Council for the term 2018-20. 

“If Australia wants to be seen as a world leader on human rights, it must step up and advocate for 

them at critical moments such as these. It is incredibly disappointing to see Australia go soft on 

some of the most egregious abuses in our region,” said Ms Howie. 

In 2015 the Human Rights Law Centre and Human Rights Watch released a report Australia at 

the Human Rights Council: Ready for a Leadership Role? It found that for Australia to be seen as 

a human rights leader on the world’s premiere human rights body, it needs to show greater 

leadership on global issues and engage more constructively with nongovernmental organisations. 

“Not only do we let the victims down, but Australia misses the opportunity to distinguish itself as a 

human rights champion and bolster its Human Rights Council bid,” said Ms Howie. 

 

http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session31/Documents/A_HRC_31_71_en.doc
https://www.forum-asia.org/uploads/wp/2016/02/Burma_Myanmar_Letter_to_HRC_Members_English.pdf
http://hrlc.org.au/australia-needs-to-lift-its-game-to-strengthen-its-bid-for-a-seat-on-the-uns-human-rights-council/
http://hrlc.org.au/australia-needs-to-lift-its-game-to-strengthen-its-bid-for-a-seat-on-the-uns-human-rights-council/
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OPINION 

Attacks on environmental advocacy are part of a disturbing undemocratic 

trend 

This piece was first published by Wild Magazine. 

From the Franklin River to the Great Barrier Reef, environment groups have played a vital role in 

protecting Australia’s special places. They’ve done this through protest, campaigns and 

advocacy, as well as legal action to ensure governments comply with environment laws. 

Yet governments, with new measures ranging from anti-protest laws to funding cuts, are 

increasingly seeking to damage the ability of environment groups to speak out. Bad enough in 

isolation, these attacks form part of an unmistakable, broader trend of governments eroding many 

of the vital foundations our democracy. 

Last week, I was joined in Canberra by leaders from across Australian civil society to launch our 

Safeguarding Democracy Report. Leaders who spoke out in support of issues raised in the report 

included representatives from the nation’s peak community agency, peak Indigenous body, faith-

based agencies, the media, unions, philanthropy, international development and the environment 

movement. 

They shared a common concern that governments in Australia are increasingly undermining 

many of the vital components of our democracy such as a free press, the right to peaceful 

protest, the ability of community organisations to speak out and the checks and balances 

provided by courts and other institutions. 

Why are governments doing this? To avoid scrutiny, reduce transparency and limit accountability 

so as to expand their own power and advance vested business interests. 

In the environment sector, this trend is exemplified in three ways. 

First, governments are using funding levers to make it harder for environment organisations to 

speak out about the issues they care about. An explicit example was the defunding of the 

network of Environment Defenders Offices across the country following lobbying by the Minerals 

Council. But the Australian Government is also targeting organisations who don’t rely on 

government funding, launching an inquiry that threatens the ability of environmental advocacy 

organisations to receive tax deductible donations from supporters – which are often critical to 

their financial sustainability. 

Second, governments are pursuing excessive and unnecessary anti-protest laws that prioritise 

commercial interests (particularly forestry and mining operations) over democratic rights to 

assemble and peacefully protest. In Tasmania, new laws criminalise legitimate protest activity 

with broad and vague new offences including “hindering” access to business premises or 

“obstructing” business operations, with serious financial penalties in some circumstances of up to 

$10,000 and four years imprisonment. In Western Australia, proposed laws contain extremely 

broad new offences of “physically preventing a lawful activity” and “possessing a thing for the 

purpose of preventing a lawful activity” with proposed penalties of up to two years in prison and 

fines of up to $24,000. 

Third, the Australian Government is seeking to suppress the ability of environment groups to 

scrutinize government conduct in the courts. In Parliament it is doing this by trying to pass laws 

http://wild.com.au/people/opinion/environmental-advocacy-attacked/
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that make it harder for groups to bring court proceedings to ensure government complies with 

environment laws. In the media it is doing this by vilifying groups that challenge it in court. After 

the Mackay Conservation Group successfully challenged the approval of the Carmichael coal 

mine, senior Ministers and the former Prime Minister accused environment groups of “lawfare”, 

“vigilante litigation” and “legal sabotage” of the coal industry and “all large developments”. 

Our Safeguarding Democracy report documents these attacks in the environment sector and 

positions them within the broader trend of governments undermining advocacy, protest rights and 

the role of the courts and other institutions. It shows that attempts to silence conservation groups 

who challenge the fossil fuel industry and the unprecedented attacks on the Australian Human 

Rights Commission and its President, are part of the same disturbing trend. 

While environment, counter-terrorism and asylum seeker and refugee policy areas are bearing 

the brunt of these attacks, the cumulative effect is corroding our democracy. 

Our report outlines 38 recommendations that are aimed, not just at stopping the damage, but 

actually reversing it and strengthening the foundations of our democracy. 

With an election later this year, we’re calling on our political leaders commit to implementing the 

recommendations. The health of our democracy relies on it. 

Hugh de Kretser is the Executive Director of the Human Rights Law Centre. You can follow him 

on Twitter@hughdekretser 

Copies of the Safeguarding Democracy Report are available here. 

The legality of solitary confinement and the direction Australian policy 

should take 

In Australia there is little regulation of solitary confinement. Each state jurisdiction confers wide 

discretion on the senior prison administrator’s decision-making powers. This relatively unfettered 

power is worrying; prisoners become one of society’s minorities upon incarceration, and their 

rights are vulnerable to being overlooked or abused. Segregation orders are also less amenable 

to judicial review, due to the broad nature of legislative powers vested in prison officials and the 

reluctance of courts to intervene with the administration of the corrections system.  

The complexity of this issue is multi-faceted. For policy makers, the law must be broad enough to 

grant corrections administrators’ sufficient power to fulfil their duty of care to their staff and the 

other prisoners. From a human rights perspective, there is little support for resorting to this 

particularly harsh measure. According to the UN special rapporteur Juan Mendez, imposing such 

mental suffering would be ‘beyond any reasonable retribution for criminal behaviour’. Solitary 

confinement may also constitute a breach of the Convention against Torture and the International 

Covenant on Civil and Political Rights.  

In Binse v Williams, Charles JA recognised the importance of giving prison administrators ample 

discretion to fulfil their role, noting that the ‘consequences of an erroneous decision…may be 

disastrous in terms of security relevant policy concerns’. Accordingly, segregation provisions are 

construed broadly; permitting solitary confinement orders when safety concerns are present, or 

when confinement would assist with maintaining administrative order. It is in this context that the 

courts would appear to look favourably on decisions carried out by prison officials, if executed for 

the purpose of ‘general administration’, so long as there are no contraventions of other relevant 

provisions.  

https://twitter.com/hughdekretser
http://hrlc.org.au/safeguardingdemocrac/
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State correction laws differ regarding when solitary confinement becomes ‘prolonged’. In Victoria, 

the Secretary is entrusted to determine when the isolation is ‘no longer necessary’, and only then 

will solitary confinement cease.  In South Australia and Tasmania, the duration of solitary 

confinement remains un-regulated. Conversely, Queensland has the most regulated segregation 

practice, with a maximum duration of 7 days and compulsory medical checks before and after the 

confinement period.  

The lack of uniform solitary confinement regulation amongst the states is alarming, given that 

prolonged solitary confinement can cause extensive damage to the prisoner’s psyche and 

physical condition. In Davies, Street CJ acknowledged the ‘intense severity’ of this type of 

detention, observing that 12 months of solitary confinement could be equated to nearly 2 years of 

standard imprisonment.  

There has been no international consensus or standard applied with regard to prolonged solitary 

confinement. Standards vary across the globe, with confinement periods ranging from anywhere 

between a few weeks, to three years, to 40 years. However, under the UN standard minimum 

rules addressing the treatment of prisoners, solitary confinement pertains to segregation lasting 

for 22 hours or more without any social interaction. The segregation will constitute ‘prolonged 

solitary confinement’ after 15 consecutive days. Mendez concluded that solitary confinement 

should only be reserved for ‘exceptional circumstances’ where the duration must be ‘as short as 

possible’. The revision and the United Nation’s subsequent adoption of the Nelson Mandela 

Rules also reiterate that indefinite and prolonged solitary confinement is unlawful.  

The European Court of Human Rights (‘ECHR’) has progressively condemned the debilitating 

effects of solitary confinement, recognising that this practice ‘can destroy personality and 

constitute a form of inhuman treatment which cannot be justified by the requirements of security 

or any other reason’. Although international law is not binding on domestic jurisdictions, it can be 

informative and guide domestic policy and the implementation of legislation. For example, the 

ECHR resolutely maintains cautionary processes that must be adhered to when issuing a solitary 

confinement order. Some aspects to take into account include the prisoner’s physical health, as 

well as the option to seek judicial review. The ECHR has been praised for the ‘clear rules, 

proportion, balance and defence of the fundamental values of suspects’ that consistently 

influences the court’s decisions.  

What direction should Australia’s corrections legislation take in the future? Australia should model 

policies and subsequent regulations on solitary confinement in line with the approach of the 

ECHR. Similar to the ECHR, there should be minimum restrictions and safeguards implemented 

to monitor the conditions endured by prisoners in solitary confinement. Australia should adopt a 

strong stance on prohibiting the use of prolonged solitary confinement, as defined by the UN 

special rapporteur report. Where solitary confinement must be utilised, prison administrators 

should be subject to more scrutiny. For example, correction institutions could undertake more 

frequent and compulsory reviews to ensure the prisoner’s wellbeing. Perhaps the biggest 

challenge for future corrections legislation is exploring what other measures are available to 

prison administrators to deal with potentially dangerous inmates that put other people at risk. 

Arguably, prisoners are primarily in detention as a means of protecting the community and for 

rehabilitative purposes. Solitary confinement achieves neither purpose, thus if the practice cannot 

be abolished, it must be strictly regulated. 

Kelsey Montgomery is a University of Western Australia law student. She undertook a student 

placement at the HRLC in December 2015. You can follow her on Twitter @kelsey_monty.  

https://twitter.com/kelsey_monty
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SAVE THE DATES 

Annual Human Rights Dinners in Melbourne and Sydney 

We're thrilled to announce that our annual dinner in Sydney will be held on Friday 27 May and 

our Melbourne dinner will be held on Friday 3 June. Tickets will go on sale at the end of this 

month. 

 

AUSTRALIAN HUMAN RIGHTS CASE NOTES 

‘Paperless Arrest’ police powers of detention validated but constrained 

North Australian Aboriginal Justice Agency v Northern Territory [2015] HCA 41 

The High Court of Australia has upheld the validity of laws granting police in the Northern 

Territory new powers of post-arrest detention for infringement notice offences.  However, it 

adopted an interpretation of the legislation which confines their exercise. 

Facts 

In December 2014 the Northern Territory (NT) police were granted new powers, known as 

"paperless arrest", under s 133AB of the Police Administration Act (NT) (Act).  The section states 

that police may detain an arrested person for up to four hours (or longer if intoxicated) if they 

suspect that the person has committed, or is about to commit, an infringement notice offence.  

Such offences are largely minor in nature and include swearing in public, failing to keep a clean 

front yard, and alcohol-related and disorderly conduct offences.  Section 133AB states that "on 

the expiry" of the period of four hours (or longer if intoxicated) the police may: release the person 

unconditionally; release the person and issue an infringement notice; release the person on bail; 

or bring the person before a court. 

Unless the third or fourth options are chosen, the detention involves no judicial oversight, and 

offers no real opportunity for a person to challenge their detention.  Police have exercised these 

powers more than a thousand times since their introduction.  A disproportionately high number of 

people detained under the new laws are Indigenous and at least one person has died while 

detained under the regime. 

The North Australian Aboriginal Justice Agency and an individual plaintiff challenged the 

constitutional validity of the legislation.  They argued that: 

 The detention power conferred by s 133AB was punitive in nature, and therefore 

contravened the separation of powers enshrined in Ch III of the Constitution (which the 

plaintiffs contended applied to the NT). 

 Alternatively, it undermined the institutional integrity of the NT courts contrary to the 

principle in Kable v DPP [1996] 189 CLR 51, which invalidates state and territory 

legislation requiring their courts to act in a way inconsistent with them being invested 

with Federal jurisdiction. 

Decision 

In a 6:1 decision, the Court held that the legislation was valid.  In a joint judgment, French CJ, 

Kiefel and Bell JJ affirmed the principle of legality, which favours an interpretation minimising 
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encroachment on fundamental rights and freedoms.  Their Honours re-emphasised its 

significance in cases which relate to the liberty of the person. 

Accordingly, their Honours construed s 133AB as subject to the statutory requirement that 

arrested persons must generally be brought before a court as soon as reasonably practicable.  

Therefore, s 133AB did not authorise every person to be detained for the full period.  The period 

merely imposed a cap on what was a reasonably practicable time for police to make a 

determination about how to deal with the person. 

The power must also be exercised for proper law enforcement purposes under the Act, and 

police cannot continue to detain a person other than for those purposes.  In other words, s 133AB 

did not confer an unfettered discretion upon police to hold a person for up to four hours 

regardless of the circumstances. 

On that construction, their Honours considered that the legislation did not authorise punitive 

detention by the executive.  However, their Honours noted that, had the maximum period of 

detention been significantly longer, it may not have been justified by legitimate law enforcement 

purposes. 

This meant that s 133AB did not breach the separation of powers doctrine (if it applied in the NT 

– this was left open).  

Similarly, because s 133AB should be read consistently with the existing law governing post-

arrest detention, the plurality considered that it did not impair the institutional integrity of the NT 

courts by removing their practical ability to supervise detention.  Importantly, however, the 

plurality left open the possibility that legislation which did remove that ability could be 

constitutionally impermissible. 

Nettle and Gordon JJ took a similar approach to the construction of the legislation and the 

constitutional arguments.  

Keane J did not deal with the construction issue and rejected both the separation of powers and 

Kable arguments.   

Gageler J, in dissent, would have held the legislation invalid on Kable grounds.  His Honour noted 

that the Court should not strain to interpret legislation as constitutionally valid if that meant 

departing from ordinary principles of statutory construction or the plain meaning of the legislative 

text.  In his Honour's view, the text and legislative history made clear that s 133AB conferred a 

power of detention on police for the specified periods without any purposive limitation.  As stated 

by the Attorney-General during parliamentary debates on the amendments, it was "a form of 

catch and release." 

His Honour concluded that the Act authorised punitive detention.  The period of detention was not 

reasonably necessary to achieve any orthodox law enforcement purpose and was left to the 

discretion of police.  As such, it was a punitive power, under which police acted not as accuser 

but as judge. 

Gageler J considered that it was inconsistent with the institutional integrity of the NT courts that 

they would be obliged, in any proceedings following from the detention, to recognise this punitive 

executive detention. 

Comment 

While the Court upheld s 133AB, the majority confined its operation having regard to the principle 

of legality.  That may reduce the impact of the "paperless arrest" power and is a reminder of the 

power of the principle in Australian law.  However, Gageler J's dissent (which reasoned that the 
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majority's construction was divorced from the text of the legislation) highlights the risk that, if the 

principle gives rise to a strained statutory construction, it could produce results which are difficult 

to apply in practice and for the public to understand. 

Gageler J's dissent also highlighted the potential significance of the Kable doctrine (which applies 

to all the states and territories) for the protection of human rights.  Because they adopted a 

different statutory construction, the majority judges (apart from Keane J) did not consider in any 

detail the circumstances in which involving the court in recognising punitive detention by the 

executive would breach the Kable principle.  The Court may pick up this thread in future cases. 

Josephine.Langbien is a lawyer at Ashurst. 

Note: The Human Rights Law Centre acted in this case with the kind assistance of Ashurst and 

barristers from the Victorian bar. You can read our media release about the decision here. 

Court rejects army’s decision to sack Major for homophobic slurs on 

social media 

Gaynor v Chief of the Defence Force (No 3) [2015] FCA 1370 (4 December 2015)  

Summary  

Justice Buchanan of the Federal Court has set aside a decision of the Chief of Defence 

Force (“CDF”) that terminated the commission of Bernard Gaynor, a Major in the 

Australian Army Reserve of Roman Catholic faith, due to Gaynor’s public comments on 

social media and his personal website. His Honour held that the decision to terminate 

Gaynor’s commission imposed an unreasonable burden on the implied constitutional 

freedom of political communication.  

Facts 

Gaynor, who had actively served in Afghanistan and Iran, was a Major in the Army 

Reserve when he made public comments regarding numerous ADF policies, including 

the ADF’s involvement in the Sydney Mardi Gras, tolerance of transgender people, 

female combat roles, and approach to Islam. Gaynor’s website identified him as an ADF 

member.  Examples of his comments include:  

 “I wouldn’t let a gay person teach my children and I’m not afraid to say it.”  

“The decision to pay for sex change operations should be overturned…No soldier 

wants to be led by a commander that has voluntarily decided to have his balls 

cut off.”  

Gaynor was directed to remove and cease posting material that would breach ADF policy 

or contravene ADF values, whether or not on duty or in uniform, while he remained a 

member of the ADF. He ignored this direction and made no attempt to prevent his 

audience from knowing he was an ADF Reservist.  After a series of internal procedures, 

the CDF terminated Gaynor’s commission. The Termination Notice contained a mix of 

reasons for the termination, including Gaynor identifying himself as an ADF member 

while making his comments (although importantly it was not confined to this), and that 

his comments and behaviour were incompatible with ADF membership.    

http://hrlc.org.au/high-court-upholds-but-curtails-northern-territorys-paperless-arrest-laws/
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Judgment  

Gaynor challenged the termination decision under the Administrative Decisions (Judicial 

Review) Act 1977 (Cth) and advanced two constitutional arguments, freedom of religion 

and the implied freedom of political communication.   

His Honour rejected the freedom of religion argument because Gaynor was not required 

to refrain from the exercise of his religion nor was he required to satisfy any religious test 

in order to remain in the Army Reserve.  

In respect of the second constitutional argument advanced, His Honour held that 

Gaynor’s statements were protected by the implied freedom of political communication. 

In his judgment, His Honour reiterated that the implied freedom of political communication 

is not absolute, nor a personal right, and that it is a right that may at times be restricted if 

justified.   

Gaynor’s comments were considered to be political communication as they were “political 

in nature and part of political discourse”.  It was noted that political discourse is “frequently 

marked by offence or insult”.  

His Honour identified the two limb test in Lange v Australian Broadcasting Corporation 

(1997) 189 CLR 520, which asks 1) does the law effectively burden the freedom, and 2) 

is the object of the law compatible with the constitutional system of representative and 

responsible government and is the law reasonably appropriate and adapted to achieving 

that legitimate end? In this case that required considering whether termination of 

Gaynor’s commission gave effect to a legitimate end of the relevant kind. With respect to 

the first limb, the decision to terminate Gaynor’s commission was held to be a disciplinary 

action which was aimed at preventing further communications, and therefore did 

effectively burden the freedom.  

With respect to the second limb, His Honour considered the reasons that were given in 

the Termination Notice, and concluded that the main reason behind the decision to 

terminate was the fact that he had expressed his views publicly while he was still a 

member of the ADF.  Because Gaynor had made the comments in a personal capacity, 

unconnected to the ADF except by the ongoing formal circumstances of his ADF 

membership, the decision to terminate exceeded the CDF’s statutory authority because 

it was not reasonably proportionate and adapted to a legitimate end served by the ADF’s 

Personnel Regulations.    

His Honour then applied the test in McCloy v State of New South Wales [2015] HCA 34, 

which has been distilled from the second limb of Lange and requires consideration of 

whether the burden on the freedom of political communication gave effect to a legitimate 

end in the sense that the legitimate end was suitable, necessary and adequate in its 

balance. 

His Honour found that the decision to terminate Gaynor’s commission was suitable and 

necessary, but it was not ‘adequate in its balance’.  The decision was a suitable restriction 

on public comment in light of the need for discipline and adherence to standards by ADF 
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members. The decision was also found to be necessary, as there was no other obvious 

or compelling means of achieving the objective given Gaynor’s defiance. However, the 

decision was not adequate in its balance, as the burden on Gaynor was significant given 

the consequences of termination.  The implied freedom of political communication cannot 

be burdened when members of the ADF are expressing political opinion as private 

citizens who are not on duty, not in uniform and are otherwise free from military discipline.   

Commentary  

As military service is not based on an employment contract, this case may not have a 

more general application to the employment context.  It is difficult to distil whether a 

court would find that offensive political statements made by an employee would be 

similarly protected by the implied freedom of political communication.   

The case may also not be more generally applicable to ADF members.  His Honour 

made a note of the difference between members of the Army Reserve and full time 

Army members, who are rarely free from military discipline, which indicated that a 

different outcome may apply to a regular Army member.  

Importantly, the case essentially fell down to the ‘adequate in its balance test’ in the 

second limb.  If a decision lesser than termination had been made by the CDF this may 

have been adequate in its balance. The decision may be appealed to the full Court of 

the Federal Court.  

Lisa Bain is a Solicitor at King & Wood Mallesons. 

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Right to Privacy: Messaging your friends at work? You may be watched 

Case of Bărbulescu v Romania (Application no. 61496/08) (12 January 2016) 

Bǎrbulescu v Romania concerns an employee challenging his termination based on his use of his 

work computer for personal communication. The European Court of Human Rights (ECHR) held 

by 6 votes to 1 that although Mr Bǎrbulescu’s employer reading his personal Yahoo Messenger 

messages was an interference with his right to respect for private life and correspondence within 

the meaning of Article 8 of the European Convention on Human Rights, the right was not violated 

as the interference was limited in scope and proportionate.  

Facts 

Mr Bǎrbulescu, who was employed as an engineer in Romania at the time, was asked by his 

employer to set up a Yahoo Messenger account on his computer to communicate with clients. 

Sometime afterwards he was informed that his messages were being monitored, and that this 

showed he was using the service for personal communications contrary to the employer’s internal 

policy. Mr Bǎrbulescu denied the allegations, but was presented with a 45 page transcript of 

personal messages he had sent. The messages included communications with his fiancé and his 

brother about personal matters. The employer had a strict policy against the use of work 

equipment for personal reasons. In light of the messages sent above, Mr Bǎrbulescu’s 

employment was terminated on the grounds of breach of policy.  
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Decision at the Romanian County Court 

Mr Bǎrbulescu challenged the termination in the Romanian County Court, arguing that his right to 

privacy under Article 8 of the European Convention on Human Rights (as empowered by the 

Romanian Constitution) prevented access to his personal messages and thus his termination was 

void for being based on a breach of his human rights. The Court dismissed his challenge, citing 

the employer’s compliance with Romania’s domestic Labour Code and the fact that Mr 

Bǎrbulescu had been clearly informed of the employer’s regulations with regards to personal 

communications on work equipment. A subsequent appeal to the Bucharest Court of Appeal was 

also dismissed.  

Appeal to the ECHR 

An appeal was mounted to the ECHR, where again Mr Bǎrbulescu argued against his termination 

on the basis of Article 8, but also further that the lower courts should not have allowed transcripts 

of his communications to be adduced in court and considered as evidence.  

The ECHR found 6:1 that his right to private life and communication had been impinged upon, but 

that on the facts, the breach of this right was reasonable and proportionate to the circumstances 

– the employer’s actions were valid as it accessed the messenger app under the reasonable 

assumption that the information contained within would be purely professional. In coming to this 

conclusion, the EHCR found the following factors important: 

 the messaging app was installed at the request of the employer for the purpose of 

communication with clients; 

 there was a strict and well disseminated policy restricting work phones to work use; 

 people had previously been dismissed for using work property for personal purposes; 

 the messages were sent during work hours; and 

 access to the content of his communications only occurred upon Mr Bǎrbulescu denying 

that their content was personal.  

Given the specific facts of the case, it should not be seen to pave the way for wholesale 

monitoring of private correspondence in the workplace. The Court also held that the Romanian 

County Court’s consideration of the messages as evidence was not inappropriate as no weight 

was attached to their content per se beyond them being unrelated to work.  

Australian context 

In the Australian context monitoring an employee’s phone may be restricted in several ways. It 

may constitute ‘interception’ and be prohibited under the Telecommunications (Interception and 

Access) Act 1979 (Cth). It is also restricted by the Privacy Act 1988 (Cth) if adequate notice to the 

staff is not given. We do not, however, have an equivalent to an article 8 right to privacy.  

The full text of the decision can be found here.  

Alexander Di Stefano is a Seasonal Clerk at King & Wood Mallesons. 

 

 

 

http://hudoc.echr.coe.int/eng?i=001-159906#{"itemid":["001-159906"]}
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Limiting civil partnerships in UK to same-sex couples does not breach 

ECHR 

R (Steinfeld and Keidan) v Secretary of State for Education [2016] EWHC 128 (Admin) (29 

January 2016) 

Summary 

The UK High Court held that the enactment of same-sex marriage legislation in 2013 did not 

render restrictions on opposite-sex couples entering into civil partnerships incompatible with the 

European Convention of Human Rights. 

Facts 

In 2004 the UK enacted the Civil Partnerships Act (the CPA) to allow same-sex couples to 

register as civil partners. The enactment provided formal recognition for same-sex relationships 

without having to amend marriage laws. 

The UK legislature returned to the issue in 2013, enacting the Marriage (Same Sex Couples) Act 

(the 2013 Act) which permitted same-sex couples to marry (from March 2014) and, should civil 

partners so elect, civil partnerships to be converted into marriages (from December 2014). 

Consequently, same-sex couples could have their relationship formally recognised through either 

civil partnership or marriage, while opposite-sex couples were limited to formal recognition 

through marriage. 

The 2013 Act obliged the Government to review the CPA, which the Government completed in 

mid-2014. The Government concluded in the review that no changes would be made to the CPA 

at that time. Justice Andrews described this as a decision to 'wait and see'. 

The Claimants are an opposite-sex couple living in a long-term relationship, with a child and also 

with ideological objections to the institution of marriage. They wished to enter into a civil 

partnership but were precluded from doing so by the CPA. Pursuant to the UK Human Rights Act 

1998, the Claimants sought a declaration that the CPA was – to the extent it limited the ability to 

enter into civil partnerships to same-sex couples – incompatible with Article 14 (the prohibition of 

discrimination) read together with Article 8 (the rights to family life and private life) of the 

Convention. 

Decision 

In the UK, a successful anti-discrimination (Article 14) claim requires the Claimant to establish 

that a personal interest close to the core of a Convention right – in this instance, the right to 

family life and private life (Article 8) – is infringed by the differential treatment. Justice Andrews 

followed the UK precedent in assessing the Article 14 claim with a staged analysis of: 

 whether there was an infringement falling within the ambit of the relevant right (Article 8); 

and 

 if there was such an infringement, whether it was objectively and legally justified. 

Ambit of a Convention right 

The Claimants accepted that exclusion of opposite-sex couples from entering into a civil 

partnership by reason of sexual orientation was lawful when first enacted. However, the 

Claimants argued that the 2013 Act had rendered the CPA unlawful as the UK had engaged in 

discrimination by extending marriage rights to same-sex couples without extending the ability to 

enter into civil partnerships to opposite-sex couples. 
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In response, the Government argued that the Court was bound by Wilson v Kitzinger [2006] 

EWHC 2022 (Fam) (Kitzinger). In Kitzinger, the treatment of a same-sex couple's lawful 

marriage in Canada as a civil partnership in the UK was held to be compatible with Articles 8 and 

14, read together. Such treatment was argued by the claimants in Kitzinger to be a devaluation of 

their relationship relative to relationships of opposite-sex couples and this argument was 

dismissed by the Court. The Government argued that since recognition only through civil 

partnership did not impinge upon the rights to family or private life in Kitzinger, the Claimants' 

argument that recognition only through marriage would impinge upon those rights was weak. 

Justice Andrews referred to the core values of the right to family life in Article 8 as '“love, trust, 

confidence, mutual dependence and unconstrained social intercourse” and held that the 

provisions of the CPA had neither interfered with these values, nor constrained social intercourse. 

Her Honour held that it was 'open to [the Claimants] to obtain formal state recognition by getting 

married' and that the only obstacle to their doing so was 'their conscience'. In relation to the right 

to private life, her Honour dismissed the allegation of interference by the State as 'even more 

tenuous'. 

Accordingly, her Honour dismissed the claim that the CPA restrictions were an infringement upon 

Article 8, but proceeded in the alternative to consider arguments as to justification. 

Objective and legal justification 

The European Court of Human Rights (European Court) affords States a 'margin of appreciation' 

in applying the Convention's prohibition on discrimination in a flexible way according to local 

needs and conditions. A difference in treatment within the ambit of a Convention right will not be 

declared incompatible with the Convention if there is an objective and reasonable justification for 

the infringement.  

The Claimants submitted that the Government's decision to wait-and-see was not objectively 

justifiable. The failure to specify when it proposed to address the discriminatory exclusion from 

the institution of civil partnership had no legitimate aim. The Claimants submitted that direct 

discrimination on the grounds of sexual orientation required the application of strict scrutiny and a 

narrow margin of appreciation. 

In reply, the Government argued that its decision to 'wait-and-see' was within the 'margin of 

appreciation' and had a legitimate aim. On the basis that there is no consensus between member 

states in extending civil partnerships to opposite-sex couples; that opposite-sex couples have not 

historically been subjected to adverse treatment on the grounds of their sexual orientation; and 

that the Claimants' issue ultimately concerned the timing of reform, the Government argued for a 

wide margin of appreciation. 

Justice Andrews dismissed the Claimants' application for a declaration of incompatibility. Her 

Honour held that the Government's decision to wait and see served a legitimate aim and the 

failure to provide a timeline for reform did not negate this aim. Her Honour noted that precedent 

from the European Court afforded member states 'relatively generous leeway as to the timing of 

introducing legislative changes in areas of social policy where there is no clear consensus among 

Member States'. Her Honour's judgment rested on considerations such as the 'light' impact on the 

Claimants; the difficulty for the Government in assessing the likely impact of the 2013 Act; the 

lack of a social consensus on the future of the CPA; and the cost and disruption of immediate 

change without a plan. 

 

http://www.bailii.org/ew/cases/EWHC/Fam/2006/2022.html
http://www.bailii.org/ew/cases/EWHC/Fam/2006/2022.html
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Commentary  

Justice Andrews applied recent European Court authority in the second stage of analysis of 

justification; however, such authorities were distinguished on their facts in considering the first 

stage of engagement. For the first stage of analysing whether an infringement engages the 

relevant right, her Honour resorted to the older UK decision of Kitzinger. The application of the 

narrow interpretation of Kitzinger to when a right is engaged has the potential to render lawful 

forms of discrimination on grounds of sexual orientation. 

The full decision can be found online here: https://www.judiciary.gov.uk/judgments/steinfeld-v-

the-secretary-of-state-for-education/ 

Patrick Easton is a Lawyer at Allens. 

Police had power to question journalists in contact with whistle blower 

Edward Snowden 

Regina (David Miranda) v Secretary of State for the Home Department; Commissioner of Police 

of the Metropolis [2016] EWCA Civ 6 

Summary 

The UK Court of Appeal has upheld the exercise of a police power under Schedule 7 of the 

Terrorism Act 2000 (UK) (the Act) to stop and question a person to determine whether they are 

or have been 'concerned in the commission, preparation or instigation of acts of terrorism'. 

Importantly, the Court has also declared that Schedule 7 is incompatible with the right to freedom 

of expression under article 10 of the European Convention of Human Rights (the Convention), 

insofar as it applies to journalistic material.  

Facts 

Glenn Greenwald and Laura Poitras were journalists who met Edward Snowden in 2013. Mr 

Snowden provided them with encrypted data including UK intelligence material which had been 

stolen from the National Security Agency (NSA) of the United States. This material formed the 

basis of articles in the Guardian newspaper on 6 and 7 June 2013 and on later dates. David 

Miranda, the plaintiff and a Brazilian citizen, is the spouse of Mr Greenwald.  

In August 2013, Mr Miranda travelled with the encrypted data from Rio de Janeiro to Berlin to 

collect further sensitive material from Ms Poitras. The Security Service (for which the first 

defendant is responsible) had been investigating Mr Snowden and was aware of Mr Miranda's 

movements. They briefed Detective Superintendent Stokley of SO 15, the Counter-Terrorism 

Command in the Metropolitan Police (the second defendant), to explore options to seize and 

analyse the sensitive material likely to be in his possession. DS Stokley decided to conduct a port 

stop under Schedule 7 of the Act, which allows an examining officer to stop and question a 

person entering or leaving the UK to determine whether she or he is or has been 'concerned in 

the commission, preparation or instigation of acts of terrorism'. 

To conduct a valid port stop, the Security Service had to make a request to the police via a 

'National Security Justification' (NSJ) document. After this, the Security Service had to provide 

information about the tactical aspects of the stop to counter-terrorism police officers in a Port 

Circulation Sheet (PCS). The NSJ was received by DS Stokley on Friday, 16 August 2013. It 

noted that Mr Miranda 'holds material which would be severely damaging to UK national security 

interests' and requested DS Stokley to carry out a port stop as the 'only way of mitigating the 

risks posed by Mr Miranda to UK national security'.  

https://www.judiciary.gov.uk/judgments/steinfeld-v-the-secretary-of-state-for-education/
https://www.judiciary.gov.uk/judgments/steinfeld-v-the-secretary-of-state-for-education/
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Two PCS forms were received at the National Ports Office on 16 August and 17 August 

respectively, but neither made clear that the purpose of the stop was to help determine whether 

Mr Miranda was someone concerned in the commission, preparation or instigation of acts of 

terrorism. Due to this, DI Woodford, the Ports Duty Officer at the time, was not satisfied that the 

use of Schedule 7 would be appropriate and lawful in the circumstances. A final PCS was then 

delivered to the police on 17 August specifying that:[Mr Miranda] is knowingly carrying material, 

the release of which would endanger people's lives. Additionally the disclosure, or threat of 

disclosure, is designed to influence a government, and is made for the purpose of promoting a 

political or ideological cause. This therefore falls within the definition of terrorism... DI Woodford 

was satisfied by this final PCS and Mr Miranda was stopped and detained at Heathrow airport 

under Schedule 7 while in transit on 18 August 2013. He was detained for nine hours, and the 

encrypted data was seized from him. Mr Miranda sought judicial review.  

Decision  

At first instance, the Divisional Court held that the exercise of the Schedule 7 power was lawful, 

proportionate, and compatible with the Convention. Mr Miranda raised five grounds of appeal as 

outlined below. There were two interveners in the appeal: Liberty, and Article 19, English Pen and 

the Media Legal Defence Initiative.  

Lord Dyson, the Master of the Rolls, delivered the leading judgement of the Court of Appeal. His 

Honour held that the exercise of Schedule 7 was lawful in the circumstances of this case. 

However, he disagreed with the reasoning of the Divisional Court and declared that Schedule 7 

was incompatible with article 10 of the Convention, and allowed the appeal in relation to that 

issue.  

The dominant purpose of the Schedule 7 port stop (Grounds 1 and 2) 

Mr Miranda's first ground of appeal was that the Divisional Court erred when characterising the 

purpose of the port stop by taking into account the Security Service's objectives in the NSJ and 

the state of mind of DS Stokley. Counsel for Mr Miranda argued that the Security Service's 

objectives fell outside of Schedule 7, which is only concerned with whether Mr Miranda appeared 

to be 'concerned with the commission, preparation or instigation of acts of terrorism'. Lord Dyson 

held that the true purpose of the stop was to give effect to the final PCS and that his was 

consistent with Schedule 7. Although there was overlap with the Security Service's objectives, his 

Honour noted that the police used their own independent judgment, and understood that they 

could not act as a conduit for the furtherance of the purposes of the Security Service, as 

evidenced by DI Woodford's rejection of the first and second PCS forms. Lord Dyson also 

considered that examining officers were free to rely on DS Stokley's assessments as he was their 

superior officer. 

Mr Miranda's second ground of appeal was that the Divisional Court failed to properly consider 

whether the act of publishing material could, in law, be defined as an act of 'terrorism'. The 

relevant definition of 'terrorism' in the Act covered acts or threats which: 

 endangered life, created a serious risk to the safety of the public or were designed to 

seriously disrupt an electronic system;  

 were designed to influence the government or an international governmental 

organisation or to intimidate the public or a section of the public; and  

 were for the purpose of advancing a political, religious, racial or ideological cause. 

Counsel for Mr Miranda argued that Parliament would not have intended a literal interpretation of 

this definition which would cover the act of publication. Such an interpretation would include 
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activity that was non-violent; in pursuit of a legitimate political cause; may 'endanger life' by 

accident; and where the person may be 'concerned' in such activity accidentally or without 

knowledge. For example, the publication of an article on religious grounds against the vaccination 

of children for diseases would be an act of terrorism if its publication were judged to create a 

serious risk to public health and if it was designed to influence government policy.  

Lord Dyson agreed and rejected the literal interpretation of 'terrorism' under the Act as it involves 

'according to the word "terrorism" a meaning which is far removed from its ordinary meaning'. 

Instead, his Honour imported a corresponding mental element, such that publication of material 

could amount to an act of terrorism if the published material endangers another person's life or 

creates a serious risk to the health or safety of the public; and the person publishing the material 

intends to have that effect (or is reckless as to whether or not it has that effect) provided that the 

other elements of 'terrorism' mentioned above are satisfied.   

The proportionality of the Schedule 7 'stop' (Grounds 3 and 4) 

Lord Dyson found that a court must consider the following when determining whether a measure 

is proportional to its objective:  

 whether its objective is sufficiently important to justify the limitation of a fundamental 

right;  

 whether it is rationally connected to that objective;  

 whether a less intrusive measure could have been used; and  

 whether, having regard to these matters and the severity of the consequences, a fair 

balance has been struck between the rights of the individual and the interests of the 

community.  

Mr Miranda's third ground of appeal was that the Divisional Court erred in its approach to the 

fourth stage. First, it failed to recognise the status of 'journalistic material', that is, 'material 

acquired or created for the purposes of journalism' in the balancing exercise. Second, it failed to 

consider whether there was evidence of any actual risk to public safety because the relevant 

evidence given by police officers was merely theoretical in nature.   

Lord Dyson agreed that the balancing exercise had to proceed on the basis that the material was 

or might have been journalistic material due to DS Stokley's knowledge from the NSJ that the 

material may have been journalistic in nature. However, his Honour rejected that the police 

evidence was merely theoretical, emphasising that when determining the proportionality of a 

decision taken by the police in the interests of national security, the court should accord a 

substantial degree of deference to their expertise in assessing the risk to national security and in 

weighing it against countervailing interests.  

Mr Miranda's fourth ground of appeal was that the use of Schedule 7 was disproportionate 

because an alternative, less intrusive mechanism was available, namely, a production order 

under Schedule 5 of the Act. Lord Dyson considered that although Schedule 7 was more intrusive 

than Schedule 5, it was also more effective because the primary purpose of the stop was to allow 

the police to question Mr Miranda. Also, neither the police nor the Security Service had specific 

knowledge of the contents of the sensitive material, which was required for the Schedule 5 

process.  

Schedule 7 is incompatible with the Convention (Ground 5) 
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Mr Miranda's fifth ground of appeal was that Schedule 7 was incompatible with article 10(2) of the 

Convention insofar as it applies to journalistic material because it was not 'prescribed by law' due 

to a lack of 'sufficient legal safeguards to avoid the risk that power will be exercised arbitrarily'.  

The Divisional Court relied  heavily on Beghal v Director of Public Prosecutions [2015] 3 WLR 

344, which held that Schedule 7 had sufficient safeguards to be compatible with the right to 

liberty (article 5) and the right to one's family and private life (article 8) under the Convention. As 

these safeguards apply with equal force to article 10 interferences, it was considered that if 

Schedule 7 is compatible with articles 5 and 8, it must also be compatible with article 10. Lord 

Dyson acknowledged the overlap but held that the rights are distinct, especially where article 10 

concerns freedom of journalistic expression.  

The Divisional Court ultimately held that the following 'important constraints' (amongst others) 

provided a safeguard to the arbitrary exercise of Schedule 7: 

 it was restricted to those passing into and out of the country;  

 it was only exercisable for a particular duration of time; 

 it was geographically confined; 

 it was subject to certain requirements including that explanatory notice is given; there is 

a procedure for complaint; consultation with a solicitor is offered; and records are kept; 

and  

 judicial review was available.  

Lord Dyson considered that the above constraints did not afford effective protection of article 10 

rights insofar as they concern journalistic material. In particular, his Honour noted at [113] that: 

If journalists and their sources can have no expectation of confidentiality, they 

may decide against providing information on sensitive matters of public 

interest. That is why the confidentiality of such information is so important. It is, 

therefore, of little or no relevance that the Schedule 7 powers may only be 

exercised in a confined geographical area or that a person may not be 

detained for longer than nine hours… In my view, the possibility of [judicial 

review] proceedings provides little protection against the damage that is done if 

journalistic material is disclosed and used in circumstances where this should 

not happen… Unlike the position in relation to article 5 and 8, the possibility of 

judicial review proceedings [in] journalistic material cases does not afford an 

adequate safeguard. 

Underlying this holding was the decision in Sanoma Uitgevers v The Netherlands [2011] EMLR 4, 

which made clear that judicial oversight is required prior to, or immediately following, 

interferences with article 10 rights where journalists are required to reveal their sources. The lack 

of such oversight meant that there were insufficient safeguards to make the interference with the 

right 'prescribed by law'. Although Sanoma dealt only with revealing a journalist's confidential 

source, his Honour saw no reason in principle for drawing a distinction between that and general 

journalistic material.   

Commentary 

By declaring that Schedule 7 is incompatible with the right to freedom of expression under the 

Convention, the Court of Appeal has sent a message to the UK Parliament that journalism 

deserves protection from the Schedule 7 regime. It remains to be seen whether the UK 

Parliament will make any legislative changes to the Schedule 7 regime to bring it into line with the 
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Convention. The most obvious amendment is to implement some form of impartial and 

independent scrutiny before, or in urgent cases, immediately after, Schedule 7 is invoked with 

respect to journalistic material.  

In March 2015, before this appeal was heard, the UK government amended the Code of Practice 

for examining officers under Schedule 7 so that they no longer examine journalistic material at all. 

In particular, paragraph 40 of the Code of Practice provides that examining officers 'should cease 

reviewing, and not copy, information which they have reasonable grounds for believing 

is…special procedure material [under section 14] of the Police and Criminal Evidence Act 1984'. 

Section 14 defines 'Special procedure material' as 'journalistic material'. Given this amendment, it 

may be that no further steps will be taken by the UK government following this decision.   

It is also worth noting that the Court of Appeal's discussion of the definition of 'terrorism' and its 

decision to move away from the strict literal approach adopted by the Divisional Court may go 

some way in assisting police and security authorities to exercise their police powers appropriately 

under the Act. 

Rohan Nanthakumar is a lawyer at Allens. 

 

NOTICEBOARD 

VLA Workshops: Aboriginal & Torres Strait Islander cultural awareness 

Ballarat workshop: Wednesday 13 April 2016; 1pm to 5pm 

Shepparton workshop: Thursday 28 April 2016; 1pm to 5pm 

Presenters: Kelly and Wanda from Kellawan Pty. Ltd. 

About the workshop 

 This half-day workshop is being offered in both Ballarat and Shepparton to enhance the 

skills of VLA and CLC lawyers to provide culturally safe legal assistance to Aboriginal 

clients. 

 Appreciate and understand Australian history from Aboriginal perspectives 

 Gain an understanding of: the issues confronting Aboriginal people today and the impact 

of successive government policies on Aboriginal lifestyles 

 Be aware of the kinds of assumptions or preconceived notions people have of Aboriginal 

people 

 Gain a knowledge and awareness of one's own cultural identity and an attitude of 

tolerance towards difference 

 Understand the barriers to accessing justice experienced by Aboriginal clients 

Registration 

This event is open to VLA and CLC lawyers. Places are limited. Book online using this link 

Note: Some lectures can be viewed by video conference from either a VLA regional office or your 

own workplace. Please contact the Administrative Services Manager at the office you wish to 

attend or email the PLE team at Victoria Legal Aid. 

 

 

http://communitylaw.us3.list-manage.com/track/click?u=fc60c3e97e4c9d872da1ac0d1&id=5291fdde35&e=8e46cb697d
mailto:ple@vla.vic.gov.au
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CPD units 

This event is presented as part of VLA’s Professional Legal Education program. The content has 

been designed to meet the CPD needs of lawyers in the CPD field of Professional Skills. Lawyers 

may claim one CPD unit for each hour attended (a maximum of 4 units for this event) as per the 

Legal Profession Uniform Continuing Professional Development (Solicitors) Rules 2015. 

More information 

If you would like more information or have any questions, please email the PLE team at Victoria 

Legal Aid. 

IQ2 2016 Series  

There are always two sides to every story. Get ready to rethink your point of view with IQ2 – the 

world’s leading forum for intelligent debate. 

Tickets for the 2016 season are no available. 

Tues 3 May – Animal rights should trump human interests 

Tues 23 Aug – Boomers owe a debt to the young 

Tues 25 Oct – Privacy is not for children 

More details online at www.ethics.org.au  

Comedy: Tom Ballard’s Boundless Plains to Share 

Melbourne International Comedy Festival 

Australia has a complicated history with boats. They've brought us disease, trade, cane toads, 

the America's Cup and Water Rats. 

Oh – and people. 

And fear. HEAPS of fear. 

Award-winning comedian and occasional-Tony-Jones Tom Ballard presents this unique and 

timely comedy event: a comprehensive comedy exploration about the facts, history and human 

cost of Australia's f*%ked up immigration policies. 

From our racist Federation to Tampa to Johnny Depp’s dogs, this show will make you piss 

yourself and cry so much the venue will be considered an “on-water matter”. 

Details and tickets here: http://www.comedyfestival.com.au/2016/season/shows/boundless-

plains-to-share-tom-ballard  

Human Rights Arts and Film Festival 

The Human Rights Law Centre is proud community partner of the Human Rights Arts and Film 

Festival. This year’s festival will kick off in Melbourne on 5 May. The program will be launched in 

coming weeks. 

 

 

http://communitylaw.us3.list-manage.com/track/click?u=fc60c3e97e4c9d872da1ac0d1&id=c7af076ea4&e=8e46cb697d
http://communitylaw.us3.list-manage.com/track/click?u=fc60c3e97e4c9d872da1ac0d1&id=c7af076ea4&e=8e46cb697d
mailto:ple@vla.vic.gov.au
http://www.ethics.org.au/
http://www.comedyfestival.com.au/2016/season/shows/boundless-plains-to-share-tom-ballard
http://www.comedyfestival.com.au/2016/season/shows/boundless-plains-to-share-tom-ballard
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RECENT HRLC MEDIA HIGHLIGHTS 

Australian democracy faces 'corrosive' decline – human rights centre 

report 

http://www.theguardian.com/australia-news/2016/feb/22/australian-democracy-faces-corrosive-

decline-human-rights-centre-report  

Paul Farrell, The Guardian Australia, 22 February 2016 

New report a 'wake-up call' on the state of rights and freedoms in 

Australia 

http://www.smh.com.au/federal-politics/political-news/new-report-a-wakeup-call-on-the-state-of-

rights-and-freedoms-in-australia-20160301-gn84ko.html#ixzz43EkbZaUr  

Alexandra Back, The Canberra Times, 2 March 2016 

Gay refugees on Nauru 'prisoners' in their home as Australia prepares to 

celebrate Mardi Gras 

http://www.smh.com.au/federal-politics/political-news/gay-refugees-on-nauru-prisoners-in-their-

home-as-australia-prepares-to-celebrate-mardi-gras-20160304-gnam2h.html#ixzz43El5XBzD   

Nicole Hasham, The Age, 5 March 2016 

Police tell inquest they thought Ms Dhu was 'fit and healthy' before death 

in custody 

http://www.theguardian.com/australia-news/2016/mar/17/police-tell-inquest-they-thought-ms-dhu-

was-fit-and-healthy-before-death-in-custody  

Calla Wahlquist, The Guardian Australia, 17 March 2016 

 

The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

The Human Rights Law Centre protects and promotes human rights in Australia and in Australian 

activities abroad. We do this through a strategic combination of legal action, advocacy, research 

and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267  
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