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IN THE COURTS 

We’ve been seeking to ensure women can 

safely access health services without being 

harassed and intimidated. 

AT THE UN 

We’ve been highlighting the High 

Commissioner for Human Rights’ scathing 

remarks about Australia’s contempt and 

hostility towards asylum seekers. 

IN PARLIAMENT  

We've argued that violence against women 

needs to be treated as the serious human 

rights abuse that it is. 

ON THE GROUND 

We’ve been speaking out against the 

Northern Territory’s regressive youth justice 

policies. 
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WOMEN’S RIGHTS 

Court hearing over safe access to East Melbourne fertility clinic 

Women should be able to safely access health services without being harassed and intimidated. 

The HRLC has been working with Maurice Blackburn Lawyers to run a case on behalf of a fertility 

clinic that has been besieged for decades by members of an anti-abortion group. 

4 June 2015 

A legal bid to ensure safe access for patients and staff at an East Melbourne fertility clinic has 

been heard before the Supreme Court. 

The Fertility Control Clinic has for decades been subject to harassment by members of the anti-

abortion group, Helpers of God’s Precious Infants. 

Last year, the clinic launched legal action against the Melbourne City Council over its failure to 

ensure women can safely access its medical services. 

Social justice law firm Maurice Blackburn and the Human Rights Law Centre are running the case 

on a pro-bono basis for the clinic, with the generous assistance of Peter Hanks QC, Kristen 

Walker QC and Therese McCarthy, who are also providing their services pro-bono. 

Elizabeth O’Shea, a senior associate at Maurice Blackburn, said: “This case is about ensuring 

that patients and staff can safely access the clinic without being harassed and intimidated by 

aggressive anti-abortion groups. 

“We will be asking the court to compel the Melbourne City Council to act against anyone who 

harasses the clinic’s patients and staff, and to establish safe access to the clinic so that people 

can enter without being subject to intimidation and harassment.” 

Emily Howie, director of advocacy at the Human Rights Law Centre, said: “Forcing women to run 

the gauntlet of harassment and intimidation in order to access health services is simply 

unacceptable. 

“The right to free speech is one thing, but when it’s part of a harmful set of behaviours 

deliberately constructed to impede a woman’s right to safely access health services, clearly 

something has to be done.”  

The legal case for the Fertility Control Clinic highlighted that the members of the anti-abortion 

group meet the definition of nuisance as outlined in Victoria’s Public Health and Wellbeing Act. 

Under this act, the council has a duty to address nuisance issues within its borders. 

The case ran run for two days and a decision is now pending. 

 

REFUGEE AND ASYLUM SEEKER RIGHTS 

UN Human Rights chief condemns Australian government’s “hostility and 

contempt” towards refugees 

At a time when Australia should be part of the solution, it’s being shamed on the world stage for 

being part of the problem. The UN’s High Commission for Human Rights has delivered another 

scathing assessment of Australia’s asylum seeker policies. 

16 June 2015 
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The United Nations High Commissioner for Human Rights, Mr Zeid Ra’ad Al Hussein, has 

delivered a scathing assessment of Australia’s treatment of refugees and asylum seekers at the 

UN Human Rights Council in Geneva overnight. 

The statement, detailing the High Commissioner’s “growing alarm” at the plight of asylum seekers 

worldwide, condemned “the hostility and contempt for these men, women and children that is so 

widespread among the country’s politicians” and added that Australia’s cruel deterrence policies 

had “set a poor benchmark for its regional neighbours”. 

Human Rights Law Centre Director of Legal Advocacy, Daniel Webb, said the High 

Commissioner’s criticisms of Australia were his strongest yet. 

“An urgent humanitarian crisis is unfolding both in Europe and in our region. Australia should be 

part of the solution. Instead, we’ve been singled out on the world stage as part of the problem,” 

said Mr Webb. 

The High Commissioner criticised Australia’s policies of offshore detention and boat turnbacks, 

noting they had been found to be in breach of international law. 

“The Government says its policies comply with international law and are a model for other nations 

to follow. Well, it is wrong on both counts and is being told so in crystal-clear terms on the world 

stage,” said Mr Webb.  

The statement also emphasises that asylum seekers are often forced to resort to irregular 

pathways to protection because they lack regular channels. “This does not make them criminals. 

It does not withdraw their right to be treated with dignity. On the contrary, their vulnerability cries 

out for humanity,” the statement reads. 

“Desperate people are resorting to unsafe and irregular pathways precisely because there is no 

safe and orderly alternative,” said Mr Webb. 

“The world’s refugees do not need crueller deterrence measures. They need safe and viable 

pathways to protection. That’s what Australia should be working with the UN and our neighbours 

to develop.” 

A copy of the full statement can be found here and follows remarks from the Commissioner last 

month that he was “dismayed” as Australia’s treatment of asylum seekers. 

Paying the people smugglers? Our explainer on what we know, what we 

don’t and what it means 

Intense secrecy and speculation has shrouded the allegations that the Australian Government 

paid the crew of an asylum seeker boat headed for New Zealand to return to Indonesia. Here’s 

our take on what’s happened and what it means for our asylum seeker policy. 

Were payments made? 

The boat crew, some of the asylum seekers and a local Indonesian police chief allege that an 

Australian official gave the crew around USD$30,000 to return to Indonesia after the boat was 

intercepted by Australian vessels in international waters. 

When the allegations were first put, the Immigration Minister, Peter Dutton, denied the payments 

had been made. However, the Prime Minister then refused to confirm or deny the payments were 

made, saying only that “the Australian government will do whatever we need to do to keep this 

evil trade stopped”. 

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16079&LangID=E
http://hrlc.org.au/un-human-rights-chief-dismayed-at-australias-treatment-of-asylum-seekers/
http://hrlc.org.au/un-human-rights-chief-dismayed-at-australias-treatment-of-asylum-seekers/
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It should be a simple thing to clear up but the Government is continuing its secrecy about 

“operational matters”. As our Executive Director Hugh de Kretser told The Sydney Morning 

Herald, “it’s a sad indictment against the state of our democracy that we are learning more about 

these critical human rights issues from Indonesia than from Canberra.” 

Isn’t this hypocritical? 

The government has sought to justify tremendous cruelty as being necessary to fight the “evil” 

people smugglers and to “smash their business model”. It would be extraordinary if the 

government was now paying those same individuals yet this may well have happened. 

Even if the payments weren’t made, the Prime Minister’s repeated failure to deny them surely 

signals to potential boat crews that they may be paid to turn their boats around. 

What about safety at sea? 

The allegations also undermine the Australian Government’s claims to be protecting lives at sea. 

The asylum seekers say Australia provided them with two boats to return to Indonesia. One of the 

boats ran out of fuel on the return journey and all 71 people, 6 crew and 65 asylum seekers, had 

to go on the one remaining boat. That boat then struck a reef off Rote Island and most of the 

crew and asylum seekers had to swim ashore. Some passengers, including women and children, 

remained on board and had to be rescued by another boat. 

If payments were made, did Australia break the law? 

If the payments were made, it seems likely that Australian, Indonesian and international laws 

were broken. 

Australia has agreed to international law obligations to combat people smuggling and Division 73 

of our own Criminal Code Act makes it an offence to “organise or facilitate” the illegal entry of 

someone into a foreign country like Indonesia. The offence carries up to 10 years jail or a 

$170,000 fine – and the penalties double if the offence relates to a group of at least 5 people. It is 

also an offence to provide “support or resources” that aid another person to commit a people 

smuggling offence in relation to a foreign country. 

The catch with these offences is that the Australian Attorney-General must authorise any 

prosecution. In other words, a Minister in the Government which is alleged to have committed the 

offence needs to authorise the prosecution. 

There are also serious  questions around whether there is any legal authority to make payments 

like this and around the powers of the Government to intercept the vessel given it was headed to 

New Zealand and was in international waters. 

Ultimately, the lawfulness of the  Government’s actions will depend on the facts. Facts are 

precisely what the Government refuses to disclose and in the process vital legal and democratic 

scrutiny is being subverted. 

Have payments been made before? 

Labor was strongly pushing for an end to the secrecy on the payments…until it was revealed 

they made payments to disrupt people smuggling operations in Indonesia. David Marr and Marian 

Wilkinson’s book Dark Victory also outlines details of claims of Australia made payments to 

disrupt operations in Indonesia under the Howard Government. This however, is the first time 

we’re aware of that a boat crew has allegedly been paid at sea to turn around. 

What does this mean for our relationship with Indonesia? 

http://www.smh.com.au/federal-politics/political-news/pressure-on-tony-abbott-to-explain-whether-australian-officials-paid-people-smugglers-20150612-ghmd8k.html
http://www.smh.com.au/federal-politics/political-news/pressure-on-tony-abbott-to-explain-whether-australian-officials-paid-people-smugglers-20150612-ghmd8k.html
http://www.abc.net.au/news/2015-06-17/indonesian-documents-detail-boat-turnback-and-alleged-payments/6551472
http://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf
http://www.austlii.edu.au/au/legis/cth/consol_act/cca1995115/sch1.html
http://www.smh.com.au/federal-politics/political-news/labor-opts-for-silence-as-past-people-smuggling-payment-allegations-surface-20150616-ghpk41.html
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Indonesia has demanded answers from Australia on the allegations. Our relationship with 

Indonesia has already been strained by our policy of boat turn-backs. When Australia breached 

Indonesian territorial waters six times in the space of two months last year, the Indonesian 

government made its displeasure clear, saying in a statement that it “deplores and rejects the 

violation of its sovereignty and territorial integrity”, and that “any such violation of whatever basis 

constitutes a serious matter in bilateral relations of the two countries”. Myopically, unlawfully and 

arrogantly, Australia has kept turning back boats regardless. The latest incident, and the 

Government’s continued secrecy, further damages our relationship with our close neighbour. 

What does this mean for our asylum seeker policy? 

Whether the payments were made or not, this episode is another sorry step in our march to avoid 

at all costs our international law obligations to provide protection to people fleeing persecution 

who arrive by sea. 

Is there a better way? 

Yes. As our Director of Legal Advocacy Daniel Webb explained on Al Jazeera this week, instead 

of punishing people seeking its protection and returning people to harm, Australia should work 

with the UN and our neighbours to develop safe and viable pathways to protection for people who 

need to seek it. 

Four measures Australia can immediately adopt are to: 

1. Work meaningfully with transit countries like Indonesia and Malaysia to improve 

conditions and legal protections for asylum seekers temporarily in those countries; 

2. Redirect some of the billions of dollars we spend on deterrence measures to the 

UNHCR to assist it to process and support asylum seekers in those transit countries; 

3. Increase the number of refugees we take from this UN resettlement pool; and 

4. Urge other nations with capacity to do so to follow our lead. 

As we work towards this genuine regional system we should respect important democratic and 

legal parameters. The veil of secrecy should be lifted. Human rights should be respected. 

Innocent people should not be punished for seeking our protection. 

What’s the Human Rights Law Centre doing about this? 

We’re actively advocating and pursuing legal action for a humane approach that complies with 

Australia’s international and domestic legal obligations. We continue to raise Australia’s breaches 

of international law at the UN. We were part of the legal team that challenged the high seas 

detention of 157 Tamil asylum seekers and established important limits on the Government’s 

power to turn back boats. We’re challenging the Australian Government’s power to run and fund 

offshore detention centres. We’re also actively exploring new challenges to the ever harsher and 

more secretive policies. 

  

VIOLENCE AGAINST WOMEN 

Event: Walking the Walk - Next Steps Against Family Violence 

The Wheeler Centre, in partnership with the Women’s Legal Service Victoria and the Human 

Rights Law Centre, presents a panel discussion on policy responses to Family Violence. 

Date:     Thursday 2 July 2015 

Time:     6.15pm – 7.15pm 

http://www.aljazeera.com/programmes/insidestory/2015/06/australia-paying-people-smugglers-150615202338736.html
http://hrlc.org.au/un-informed-of-australias-secretive-return-of-vietnamese-asylum-seekers/
http://hrlc.org.au/high-court-finds-that-detention-at-sea-of-157-tamil-asylum-seekers-was-not-a-breach-of-australian-domestic-law/
http://hrlc.org.au/highcourtchallenge/
http://hrlc.org.au/highcourtchallenge/
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Venue: Melbourne City Conference Centre, 333 Swanston Street, Melbourne 

Cost: $20 or $12 concession 

RSVP: Trybooking 

After her eleven-year-old son, Luke, was killed by his father in February 2014, Rosie Batty 

became one of Australia’s most visible advocates for victims of family violence. Her advocacy has 

led to a royal commission into family violence in Victoria; in January 2015, she was named 

Australian of the Year. 

Batty has succeeded in placing family violence squarely at the forefront of the national 

conversation. But, as she wrote in a recent article for The Saturday Paper: ‘…policy is what we 

need. Changing community awareness and being passionate are great things, but the problem 

also requires nitty-gritty stuff.’ 

We’ll investigate what this real, practical change in Australia’s relationship to family violence 

might look like – and grapple with questions of policy – with Human Rights Law Centre executive 

director Hugh de Kretser, sex discrimination commissioner Elizabeth Broderick, and co-chair of 

the National Congress of Australia’s First Peoples and the National Justice Coalition, Kirstie 

Parker. 

Alongside Rosie Batty and host Joanna Fletcher, they’ll explore what a proper and nuanced 

response to the complex issue of family violence might entail, and weigh up the roles of law 

enforcement, government, communities and the legal profession. 

Family Violence should be treated as the serious human rights violation 

that it is 

15 June 2015 

The Victorian Government has human rights obligations to prevent violence against women, to 

investigate, prosecute and punish perpetrators, and to provide reparations to victims, the Human 

Rights Law Centre has said in a submission to Victoria’s Royal Commission into Family Violence. 

Ruth Barson, HRLC senior lawyer, said preventing violence against women is one of the world’s 

most pressing challenges and that human rights law provides an important framework for 

addressing the issue. 

“Violence against women is a serious human rights violation that requires a sustained, well-

resourced and multifaceted response. One of the first ports of call should be ensuring women 

have equal access to justice, which requires adequately funded women’s specific legal and social 

services,” said Ms Barson. 

The HRLC’s submission highlights the importance of a whole-of-system response that focuses on 

prevention and provides for structural change, community engagement and individual remedies. 

“In addition to the Government’s obligations to address individual acts of violence, the 

Government must also put in place programs to address the underlying structural inequalities that 

facilitated the violence in the first place. This includes education programs that address the ways 

negative gender stereotypes sustain women’s social and economic inequality,” said Ms Barson. 

The HRLC highlighted that it is in the interests of eliminating violence against women that 

offender rehabilitation be the essential aim of punishment, and that the Commission should be 

cautious before recommending more punitive responses. It further highlighted the importance of 

long-term support for victims, in recognition of the deep trauma caused by violence. 

http://www.trybooking.com/Booking/BookingEventSummary.aspx?eid=139887
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“The criminal justice system’s ability to fully address violence against women should not be over-

emphasised. The criminal justice system often fails to rehabilitate offenders, and likewise fails to 

provide proper justice to victims. A criminal justice response should therefore exist alongside 

other equally important measures, like early intervention programs, restorative justice 

conferencing, long-term counseling services, and broader community education”, said Ms 

Barson. 

The HRLC’s submission also recommends that the Government not only look at the issue of 

violence against women through a gender lens, but that it take account of multiple and 

intersecting forms of discrimination, like racism. 

“Indigenous people have far higher rates of both victimisation and imprisonment than the general 

population. It is critically important that Indigenous people have a central role in decision making 

around responses to family violence which impact their communities,” said Ms Barson. 

The HRLC submission can be viewed here. 

 

YOUTH JUSTICE 

NT’s youth justice practices risk breaching human rights 

11 June 2015 

The Northern Territory’s youth justice practices risk breaching international human rights law by 

failing to prioritise the best interests of young people.   

The Human Rights Law Centre’s Senior Lawyer, Ruth Barson, said she was alarmed by the 

direction of youth justice policy in the Northern Territory and recent comments from Corrections 

Commissioner that troublesome young people ‘will only be given a bible and colouring-in book’, in 

response to two 16 year old boys escaping from detention.   

“The recent escape is a serious incident. But making conditions in detention worse is certainly not 

the answer. Evidence shows that the best way of stopping offending and keeping the community 

safe is to focus on rehabilitation and education. The Northern Territory should be embracing a 

smarter approach,” said Ms Barson. 

Late last year the two boys, along with all Darwin based youth detainees, were transferred to the 

old adult prison. The adults had been transferred from this facility after the NT Corrections 

Commissioner deemed the prison was “only fit for a bulldozer”. 

The Northern Territory has the highest youth imprisonment rate in the country. Over 95 percent of 

young people in prison are Indigenous. 

“Young people are different to adults. They are more vulnerable, less psychologically developed 

and have great prospects for rehabilitation. Rather than touting misguided and heavy handed 

responses, the Northern Territory should be targeting resources at reducing youth over-

imprisonment by addressing the reasons why young people get into trouble in the first place,” 

said Ms Barson. 

Earlier this year, the UN’s expert on torture tabled a report outlining current international 

benchmarks when it comes to detaining young people. It says that detention should be limited to 

exceptional cases; alternatives to detention should be favoured; punitive practices like solitary 

confinement should not be used; and young people should only be detained if it is in their best 

interests. 

http://hrlc.org.au/wp-content/uploads/2015/06/HRLC_Submission.pdf
http://hrlc.org.au/joint-statement-berrimah-prison-is-not-good-enough-for-territorys-most-vulnerable-kids/
http://hrlc.org.au/joint-statement-berrimah-prison-is-not-good-enough-for-territorys-most-vulnerable-kids/
http://hrlc.org.au/ausyouthjusticepracticesarefailing/
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Julian Cleary, Indigenous Peoples’ Rights Campaigner at Amnesty International, said that reports 

about the conditions in Darwin’s youth justice facility are extremely concerning. 

“Young people in detention should be held in age-appropriate facilities, which offer non-prison like 

environments and which are run by specialised staff trained in dealing with vulnerable young 

people. Housing young people in a maximum-security, adult prison and exposing them to punitive 

conditions is the opposite of best practice,” said Mr Cleary. 

Amnesty International recently released a report calling on all governments to address the crisis 

in Aboriginal youth over-imprisonment. The Report raised concerns about the conditions of youth 

detention in Darwin and Alice Springs. 

“When it comes to young people caught up in the criminal justice system, the focus should 

always be on early intervention, diversion and rehabilitation. If detention is necessary as a last 

resort, then the prison should be designed to enhance education and reintegration opportunities. 

The Northern Territory seems to be going in the opposite direction,” said Mr Cleary. 

 

PROMOTIONAL OFFER 

Subscribe to The Saturday Paper using ‘GiveHRLC’ code and 20% will go to the HRLC 

4 June 2015 

To support our End-of-Financial-Year Fundraising Appeal, our friends at The Saturday Paper will 

donate 20% to us from every subscription they receive in June using the promo code GiveHRLC. 

Subscribe today by clicking here or calling 1800 077 514 and make sure you use the promo 

code GiveHRLC. 

An engaged and well informed public is vital for the health of our democracy. The type of quality, 

in-depth journalism that we read in The Saturday Paper, helps our team stand up for human 

rights. 

Don’t miss this opportunity to subscribe to a great independent publication and support the 

Human Rights Law Centre’s efforts to protect and promote human rights in Australia and beyond. 

Subscribe today and make sure you use the promo code GiveHRLC. 

 

INDIGENOUS RIGHTS 

Opinion: Aboriginal deaths in custody - NT’s ‘paperless arrest’ police 

powers need urgent review 

This article was first published by The Age. 

A respected Aboriginal man from central Australia died in Darwin’s police cells two weeks ago. 

Few facts are known: he was taken into custody for minor alcohol-related offences, he was 

detained under new “paperless arrest” police powers, he was found dead in his cell about three 

hours later. 

The coronial inquest should provide the full facts and determine whether the death was 

avoidable. For now, the irrefutable reality is that yet another Aboriginal person has died the most 

inhuman of deaths: without family around, on a cold, concrete floor of a police cell. 

http://www.amnesty.org.au/images/uploads/aus/A_brighter_future_National_report.pdf
http://hrlc.org.au/stand-with-us-support-our-end-of-financial-year-fundraising-appeal/
http://www.thesaturdaypaper.com.au/givehrlc
http://www.thesaturdaypaper.com.au/givehrlc
http://www.theage.com.au/comment/aboriginal-deaths-in-custody-nts-paperless-arrest-police-powers-need-urgent-review-20150531-ghdf8u.html
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As a nation, we should be unified in an unwavering commitment to stop Aboriginal deaths in 

custody. All governments’ laws, policies and practices should support rather than undermine this 

end.  

The family and community trauma caused by a death in custody cannot be over-stated. Families 

must wait months, sometimes years, for answers. When the time comes, they are left sitting 

through a coronial inquiry learning the hard reality of their loss from people they’ve never met, 

giving evidence in a court room. Whatever the circumstances, they learn how their 

brother/son/husband/cousin tragically died in a context that most of us would find unfathomable. 

The devastating irony of the Northern Territory’s new paperless arrest laws and this death in 

custody can, to some extent, be understood by imagining the public outcry if, in 20 years, we’d 

largely failed to implement the recommendations of the Royal Commission into Institutional Child 

Sexual Abuse. And institutional child sexual abuse continued at similar levels. 

In 1987 the Royal Commission into Aboriginal Deaths in Custody was established in response to 

growing numbers of unexplained deaths in custody. The commission looked at Aboriginal deaths 

in custody in all states and territories, spanning a 10-year period. It resulted in more than 330 

expert recommendations for change. 

At the core of the recommendations is the straightforward equation: if we want to reduce 

Aboriginal deaths in custody, we need to reduce the rates at which Aboriginal people are taken 

into custody. In other words, custody should only be used as a last resort, reserved for the most 

serious of situations and where absolutely necessary. 

The Northern Territory’s “paperless arrest” laws are perhaps the antithesis of what the Royal 

Commission into Aboriginal Deaths in Custody had in mind. 

Introduced late last year, the laws give police the power to lock someone up for four hours for 

minor offences like making undue noise; swearing in public; or keeping a front yard untidy. These 

offences would normally only attract an on-the-spot fine. 

A person locked up under these powers has no effective opportunity to challenge their detention 

or to ask a court to release them. The police essentially act as both judge and jury. 

The Northern Territory’s Attorney-General said that the new paperless arrest laws make it simpler 

for police to “catch and release people”. Police have a tough job and every reasonable effort 

should be made to make their job easier, but efficiency is not the be-all and end-all: putting 

safeguards around police powers is entirely appropriate in a liberal democracy. 

A recent freedom of information application showed the paperless arrest laws have already been 

used an extraordinary amount of times – more than 700 times in their first three months of 

operation. It also showed that they are having a disproportionate impact: more than 75 per cent of 

people arrested have been Aboriginal. 

It is clear that these laws have and will continue to see more Aboriginal people locked up for 

minor offences. 

This inequality is perhaps unsurprising. In the Northern Territory, Aboriginal people comprise 

about 30 per cent of the general population, yet more than 85 per cent of the prison population. 

The Northern Territory’s imprisonment rate is around three times the national average, and closer 

to America’s than any other Australian jurisdiction. 

The paperless arrest laws are currently being challenged in the High Court of Australia. 

Irrespective of the court’s ultimate decision, this death and the evidence showing the laws’ 

disproportionate impact on Aboriginal people should prompt an urgent rethink. 
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The fact of the matter is, if you lock up vulnerable people, the risk of a tragic death in custody is 

increased. The royal commission taught us this, yet successive Aboriginal deaths in custody like 

Mr Ward in 2008 and Ms Dhu last year are horrible markers of this lesson-not-yet-learnt. And 

now, we are once again reminded that myopic governments have not grasped the magnitude of 

this lesson. 

Another Aboriginal person was locked up for minor offences and died in custody. On these bare 

facts alone, as a nation we should be outraged. 

Eddie Cubillo is the executive officer of the National Aboriginal and Torres Strait Islander Legal 

Services.  

Stolen Generation family seeks justice on legal costs 

It’s vital that the threat of crushing legal costs do not prevent important public interest legal cases 

from being brought to court. We're helping a 'stolen generation' family in WA to lodge an appeal 

in the High Court following an order for them to pay the state government's legal bill. 

18 June 2015 

A West Australian Aboriginal family have asked the High Court for permission to appeal against a 

decision that they pay legal costs to the Western Australian Government, following an 

unsuccessful stolen generations test case. 

The Human Rights Law Centre’s Senior Lawyer, Ruth Barson, said that the High Court 

application concerned important issues around access to justice. 

“It’s vital that the threat of crushing legal costs do not prevent important public interest legal cases 

from being brought,” said Ms Barson. 

Donald and Sylvia Collard, aged in their 80s, and seven of their children who were forcibly 

removed in the 1950s and 60s, sued the West Australian Government in 2013 for the damage 

caused as a result of their removal. 

Despite losing their claim, the Supreme Court of Western Australia ruled that the family’s case 

was so “rare and exceptional” that they shouldn’t have to pay the Western Australian 

Government’s legal costs. The Western Australian Government however, successfully appealed 

the costs decision. This month, the Human Rights Law Centre and the WA Aboriginal Legal 

Service helped the Collard family to commence the process of appealing that decision in the High 

Court. 

“Legal cases on issues of public importance, like redress for past policies of forced removal, are 

an important part of our legal system. While appropriate safeguards around litigation are vital, the 

ability to bring cases of public importance should not be restricted to the wealthy,” said Ms 

Barson. 

“Losing such a significant case was devastating for the Collards, so being left with the 

Government’s hefty legal bill is just like adding salt to their wounds,” said Ms Barson. 

CEO of the West Australian Aboriginal Legal Service, Dennis Eggington, said that the 

consequences of the stolen generations’ policies are devastating and ongoing. The Human 

Rights and Equal Opportunity Commission’s ‘Bringing Them Home Report’ found that at least 

one in ten Aboriginal and Torres Strait Islander children were removed from their families during 

the period 1910-1970. Bringing the test case was critically important for the Western Australian 

Aboriginal community, particularly given a stolen generations test case was successful in South 

Australia. 
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“Families who had their children stolen, or people who were forcibly removed and grew up away 

from their families, suffered and continue to suffer tremendous grief. The Collards’ case was 

about shedding light on this grief, and achieving some sense of justice,” said Mr Eggington. 

“Aboriginal people should have access to justice – particularly on such important public interest 

matters. Aboriginal people bringing important public interest legal cases shouldn’t face the threat 

of enormous legal costs being awarded against them,” said Mr Eggington. 

The Aboriginal Legal Service of Western Australia are representing the Collard family, along with 

barristers Ron Merkel QC and Dr Ben Gauntlett. The Human Rights Law Centre and King & 

Wood Mallesons are assisting with the application. The legal team is acting pro bono. 

Later this year, the High Court will decide whether to grant the Collards permission to appeal. 

 

EVENTS 

Towards a New Treaty on Business and Human Rights 

The Castan Centre for Human Rights Law and the Human Rights Law Centre present Professor 

Olivier De Schutter 

Date:     Tuesday 23 June 2015 

Time:     6.00pm – 7.15pm 

Venue:  Monash University Law Chambers, 555 Lonsdale Street, Melbourne 

RSVP:    castan.centre@monash.edu or 03 9905 3327 

Professor Olivier De Schutter was the UN Special Rapporteur on the right to food from 2008-

2014. He is now a member of the UN Committee on Economic Social and Cultural Rights, which 

monitors and supervises the International Covenant on Economic Social and Cultural Rights 

1966. He is a Professor at the Catholic University of Louvain and at the College of Europe 

(Natolin). He is also a Member of the Global Law School Faculty at New York University and is 

Visiting Professor at Columbia University. 

From 2004-2008, he was the General Secretary of the International Federation of Human Rights 

(FIDH) on the issue of globalization and human rights. In 2002-2006, he chaired the EU Network 

of Independent Experts on Fundamental Rights, a high-level group of experts which advised the 

European Union institutions on fundamental rights issues. He has acted on a number of 

occasions as expert for the Council of Europe and for the European Union. 

His publications are in the area of international human rights and globalisation, as well as 

fundamental rights in the EU, with a particular emphasis on economic and social rights and on 

the relationship between human rights and governance. 

Audio now available from: Striking the balance - freedom of religion and 

equality under the Equal Opportunity Act 

The HRLC and the Victorian Equal Opportunity and Human Rights Commission recently held a 

panel discussion and Q&A to discuss the impact of a Victorian Supreme Court case about a 

Christian youth camp’s refusal to take a booking from a community health orgnaisation running 

suicide prevention workshops for same sex attracted young people. 

The case, Christian Youth Camps (CYC) v Cobaw Community Health Services [2014] VSCA 75, 

was described by the President of the Court of Appeal as being of a scale and complexity without 

mailto:castan.centre@monash.edu
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precedent in Victorian anti-discrimination law. The case concerned CYCs’ refusal to take a 

holiday camp booking from Cobaw Community Health to run a suicide prevention workshop for 

same sex attracted young people because of the camp manager’s objection to homosexuality. 

Audio from the event is now available online at: 

http://www.humanrightscommission.vic.gov.au/index.php/news-and-events/events/item/1229-

striking-the-right-balance-freedom-of-religion-and-equality-under-the-equal-opportunity-act  

 

FUNDRAISING  

Human Rights Dinners 

Thanks to everyone who help make the Human Rights Dinners in Melbourne and Sydney such a 

success. Much fun was had and the events raised over $100,000 to be shared between the 

HRLC and Justice Connect. A copy of Professor Gillian Trigg’s speech is now available online 

here. 

Stand with us: Support our End-of-Financial-Year Fundraising Appeal 

Dear friends 

We’re facing unprecedented human rights challenges in Australia with the accelerating erosion of 

democratic freedoms, the weakening of vital safeguards and diminishing respect for international 

law.  

I’m asking you to stand with us in our efforts not just to hold the line, but to advance the 

protection of human rights in Australian law, policy and practice. 

Please support our End-of-Financial-Year Fundraising Appeal: Donate Now. 

Our strategic mix of legal action, advocacy, research and capacity-building delivers both justice 

for individuals and systemic change. 

We stand up for human rights… 

In the courts: 

 Challenging excessive police powers in the Northern Territory which disproportionately 

affect Aboriginal people. 

 Contesting the Government’s power to run and fund offshore detention centres. 

 Taking action to ensure women can access reproductive health services without being 

harassed and intimidated. 

 Establishing important limits on the Government’s powers to detain and turn back 

asylum seekers at sea. 

At the UN: 

 Alerting the UN to how Australia’s asylum seeker policies systematically violate the 

Convention Against Torture and other Ill-treatment. 

 Highlighting Australia’s failure to protect the human rights of Aboriginal and Torres Strait 

Islander peoples. 

 Supporting the passage of a landmark UN resolution on the rights of lesbian, gay, 

bisexual, transgender and intersex people. 

http://www.humanrightscommission.vic.gov.au/index.php/news-and-events/events/item/1229-striking-the-right-balance-freedom-of-religion-and-equality-under-the-equal-opportunity-act
http://www.humanrightscommission.vic.gov.au/index.php/news-and-events/events/item/1229-striking-the-right-balance-freedom-of-religion-and-equality-under-the-equal-opportunity-act
http://hrlc.org.au/humanrightsdinners2015/
http://hrlc.org.au/humanrightsdinners2015/
https://hrlrc.worldsecuresystems.com/donate
http://hrlc.org.au/high-court-action-against-nt-to-challenge-unprecedented-police-powers-which-will-disproportionately-impact-aboriginal-people/
http://hrlc.org.au/high-court-action-against-nt-to-challenge-unprecedented-police-powers-which-will-disproportionately-impact-aboriginal-people/
http://hrlc.org.au/highcourtchallenge/
http://hrlc.org.au/fertility-clinic-launches-legal-action-against-melbourne-city-council-to-ensure-safe-access-for-patients-and-staff/
http://hrlc.org.au/fertility-clinic-launches-legal-action-against-melbourne-city-council-to-ensure-safe-access-for-patients-and-staff/
http://hrlc.org.au/high-court-finds-that-detention-at-sea-of-157-tamil-asylum-seekers-was-not-a-breach-of-australian-domestic-law/
http://hrlc.org.au/high-court-finds-that-detention-at-sea-of-157-tamil-asylum-seekers-was-not-a-breach-of-australian-domestic-law/
http://hrlc.org.au/un-finds-australias-treatment-of-asylum-seekers-violates-the-convention-against-torture/
http://hrlc.org.au/un-finds-australias-treatment-of-asylum-seekers-violates-the-convention-against-torture/
http://hrlc.org.au/un-alerted-to-australias-over-imprisonment-of-aboriginal-and-torres-strait-islander-peoples/
http://hrlc.org.au/un-alerted-to-australias-over-imprisonment-of-aboriginal-and-torres-strait-islander-peoples/
http://hrlc.org.au/top-un-human-rights-body-condemns-violence-and-discrimination-on-the-basis-of-sexual-orientation-and-gender-identity/
http://hrlc.org.au/top-un-human-rights-body-condemns-violence-and-discrimination-on-the-basis-of-sexual-orientation-and-gender-identity/
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 Holding the Government to account for its increasing disrespect for scrutiny by the UN 

system. 

In parliament: 

 Securing historic legislative reforms to erase unjust criminal convictions left-over from 

when homosexuality was a crime. 

 Pursuing greater transparency for Australia’s involvement in covert US drone strikes. 

 Defeating Queensland’s unnecessary and discriminatory voter ID laws. 

 Pushing for law reform to ensure Australian authorities aren’t complicit in the death 

penalty abroad. 

In the community: 

 Establishing an unprecedented coalition of national organisations to ‘change the record’ 

on the crisis of over-imprisonment of Aboriginal and Torres Strait Islander peoples. 

 Successfully campaigning to retain strong and effective protections against racial 

vilification. 

 Providing expert legal support for the push for marriage equality. 

 Leading advocacy against government attacks on institutions and safeguards that 

protect our democracy and human rights. 

I’m so proud of the impact the HRLC is having – and this is only a sample of what our dedicated 

team of just eight staff have achieved. 

As always, none of this is possible without support from our pro bono and community partners – 

and from people like you. 

With less than 6% of our budget coming from government sources, private donations from people 

like you are vital to our success. 

For every dollar invested in our work, our partnerships enable us to leverage five times that value 

in pro bono work from the nation’s leading law firms and barristers. 

The Human Rights Law Centre will always provide principled human rights leadership. Stand with 

us: Support the End-of-Financial-Year Appeal now. 

Hugh de Kretser  

Executive Director, Human Rights Law Centre  

www.hrlc.org.au/donate  

  

http://hrlc.org.au/australias-hostility-to-be-highlighted-at-un-in-lead-up-to-major-human-rights-review/
http://hrlc.org.au/australias-hostility-to-be-highlighted-at-un-in-lead-up-to-major-human-rights-review/
http://hrlc.org.au/rights-groups-commend-victorian-parliament-for-erasing-gay-sex-convictions/
http://hrlc.org.au/rights-groups-commend-victorian-parliament-for-erasing-gay-sex-convictions/
http://hrlc.org.au/australias-drones-ambitions-must-be-tempered-with-far-greater-transparency-and-safeguards/
http://hrlc.org.au/queensland-government-set-to-repeal-discriminatory-voter-id-requirements/
http://hrlc.org.au/rights-groups-united-in-calling-on-australia-to-push-for-global-end-to-death-penalty/
http://hrlc.org.au/rights-groups-united-in-calling-on-australia-to-push-for-global-end-to-death-penalty/
http://hrlc.org.au/a-new-blueprint-for-reducing-aboriginal-imprisonment-rates-and-building-stronger-safer-communities/
http://hrlc.org.au/a-new-blueprint-for-reducing-aboriginal-imprisonment-rates-and-building-stronger-safer-communities/
http://hrlc.org.au/pm-tony-abbott-shows-leadership-by-scrapping-moves-to-water-down-australias-anti-hate-speech-laws/
http://hrlc.org.au/pm-tony-abbott-shows-leadership-by-scrapping-moves-to-water-down-australias-anti-hate-speech-laws/
http://hrlc.org.au/australian-government-succeeds-in-striking-down-act-marriage-laws-but-high-court-delivers-important-silver-lining/
http://hrlc.org.au/attacks-on-our-human-rights-commission-are-part-of-a-broader-disturbing-trend/
http://hrlc.org.au/attacks-on-our-human-rights-commission-are-part-of-a-broader-disturbing-trend/
https://hrlrc.worldsecuresystems.com/donate
http://www.hrlc.org.au/donate
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AUSTRALIAN HUMAN RIGHTS CASE NOTES 

High Court finds that non-violent homosexual advance can amount to 

provocation  

Lindsay v The Queen [2015] HCA 16 (6 May 2015)  

A recent decision of the High Court of Australia allows the partial defence of provocation to be left 

to a jury in circumstances where the accused claims to have been provoked by a non-violent 

homosexual advance.  

Facts 

The appellant was Michael Joseph Lindsay, an Aboriginal man aged 28 years at the date of the 

offence. On the evening of 31 March 2011, he and his de facto wife, Melissa, and a friend visited 

Hallett Cove Tavern. There, they met the deceased, a Caucasian man named Andrew Roger 

Negre, who was previously unknown to them. The appellant, his party and the deceased drank 

together at the tavern, before going to the appellant’s Hallett Cove home to continue drinking into 

the early morning.  

There were two incidents which contributed to the trial judge leaving provocation to the jury’s 

consideration. It was open for the jury to find that the deceased first straddled the seated 

appellant in a sexually suggestive manner. This upset the appellant and the appellant’s de facto 

wife who was also present. The appellant told the deceased not to do that again. Sometime later, 

the deceased repeatedly offered to pay the appellant for sex.  

The appellant then punched the deceased who fell to the floor. The appellant punched and kicked 

the deceased. The appellant then got a knife and repeatedly stabbed the deceased.  

Lindsay was tried before the Supreme Court of South Australia on the charge of murder. In South 

Australia, the partial defence of provocation under common law operates to reduce murder to 

manslaughter. The jury was directed that it was incumbent on the prosecution to prove that the 

appellant was not acting under provocation at the time of the killing. The appellant was convicted 

of murder. 

On appeal in the Court of Criminal Appeal of the Supreme Court of South Australia found that the 

directions given to the jury on the question of provocation were flawed. However, the Court of 

Appeal concluded that the evidence taken at its highest could not satisfy the objective limb of the 

partial defence of provocation – no reasonable jury could find that an ordinary person in 21st 

century Australia provoked to the degree that the appellant was provoked would have so far lost 

their self-control as to attack the deceased man as Lindsay did. As such, the defence of 

provocation should never have even been put to the jury, and so the erroneous directions did not 

produce a substantial miscarriage of justice. The appeal was therefore dismissed under the 

proviso to s353(1) of the Criminal Law Consolidation Act 1935 (SA).  

The appeal to the High Court of Australia was brought on three grounds.  

1. The trial judge was correct to leave provocation to the jury; 

2. The Court of Criminal Appeal's reasons for concluding the contrary wrongly took into 

account unidentified academic literature; and 

3. In the absence of an application by the prosecution it was wrong to apply the proviso. 
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Decision  

The appeal was unanimously allowed. The appellant’s conviction was quashed and a new trial 

was ordered.  

The Court found that the trial judge was correct to leave the question of provocation to the jury. 

The Court advocated caution before a court determines as a matter of law that contemporary 

attitudes to sexual relations amount to certain conduct being incapable of constituting 

provocation. The provocation must be assessed from the viewpoint of the accused.  

The High Court suggested that the Court of Appeal’s focus on contemporary attitudes to 

homosexuality did not prevent a jury considering that the ‘sting’ in the provocation lay, for 

example, in other aspects of the circumstances, such as the offer of sex for money in the 

appellant’s own home.  

It was open to a reasonable jury to find that an offer of money for sex by a Caucasian man to an 

Aboriginal man in the latter’s home and in front of his de facto wife and family may have a 

pungency that an unwelcome sexual advance by one man to another may not have. The 

assessment of severity of provocation and whether it satisfies the objective limb of the test for 

provocation were matters for the jury. Therefore it was wrong for the Court of Appeal to dismiss 

the appeal. 

Commentary  

This decision overturned the Court of Appeal’s view that the question of provocation has to be 

determined in light of contemporary attitudes and that a greater measure of self-control is 

expected as society develops. The High Court emphasized that the gravity of the provocation 

must be assessed from the standpoint of the accused.  

The High Court decision has prompted the South Australian Attorney-General to order an inquiry 

into what has been described as the ‘gay panic’ or homosexual advance defence, and the 

Greens have re-introduced a Bill to abolish this partial defence to murder. South Australia is one 

of the two remaining jurisdictions in Australia not to have completely abolished this category 

of provocation. The other jurisdiction is Queensland, where the incoming Government announced 

earlier this year its intention to legislate to remove any ability to rely on the partial defence.  

The full case can be found here: http://www.austlii.edu.au/au/cases/cth/HCA/2015/16.html 

Beatrice Paull is a volunteer at the Human Rights Law Centre.  

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Canadian Supreme Court overturns prohibition on euthanasia  

Carter v Canada (Attorney General), 2015 SCC 5 (6 February 2015)  

The Canadian Supreme Court has unanimously overturned the prohibition on assisted suicide 

and voluntary euthanasia contained in the Canadian Criminal Code. The Court found that the 

Code provisions infringe on the rights to life, liberty and security of the person, rights which are 

protected by the Canadian Charter of Rights and Freedoms.   

Subject to legislative reform, Canadian adults who are mentally competent and able to provide 

consent to the termination of their life, may now have a physician assisted death facilitated if their 

medical condition is grievous and irremediable so as to cause endurable and intolerable 

suffering.   

http://www.austlii.edu.au/au/cases/cth/HCA/2015/16.html
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Facts  

In 2009, Gloria Taylor (the plaintiff) was diagnosed with a fatal neurodegenerative disease that 

causes progressive muscle degeneration. The disease had caused her to lose the use of her 

hands and feet, and she would become unable to walk, chew, swallow, speak and eventually, 

breathe. She sought a physician-assisted death, an indictable offence in Canada under the Code. 

The criminalisation of assisted suicide and voluntary euthanasia by the Code meant that she 

would have to either commit suicide while she was still physically capable of doing so, or suffer a 

long and debilitating death. 

Ms Taylor issued proceedings against the state in the Supreme Court of British Columbia 

challenging the constitutional validity of the provisions of the Code which prohibit a person from 

consenting to death, and make aiding or abetting a person in the commission of suicide an 

indictable offence ("the prohibitions"). The challenge was brought on the basis that the 

prohibitions were invalid because they infringed upon the rights to life, liberty, equality and 

security of the person which are protected by the Charter. 

Ms Taylor was joined in her claim by a physician, the British Columbian Civil Liberties Association 

and two individuals who aided her mother's legally assisted suicide in Switzerland.  

At first instance, the trial judge held that the prohibitions were unconstitutional because they 

violated the rights protected by the Charter, by restricting a person's liberty and control over their 

bodily integrity. The trial judge also considered that the prohibitions imposed a disproportionate 

burden on people with physical disabilities which violated the right to equality. The trial judge was 

satisfied that there were sufficient measures to safeguard against misuse, including informed 

consent procedures and reliance on physicians to assess a patient's competence in assisted 

suicide decision-making.  

The state appealed to the British Columbian Court of Appeal on the grounds that the trial judge 

was bound to follow the previous decision in Rodriguez v British Columbia (Attorney General) 

[1993] 3 S.C.R. 519 (Rodriguez), which cast a blanket prohibition on assisted suicide. The Court 

of Appeal overturned the trial judge's decision, held that Rodriguez should be followed, and as 

such determined that the prohibitions did not infringe the rights protected by the Charter.  

Ms Taylor then appealed to the Supreme Court of Canada. The issues for determination were 

whether the prohibition on physician-assisted death in the Code violated the human rights 

protected by the Charter, and whether the decision of Rodriguez that confirmed the constitutional 

validity of the prohibitions ought to be overturned. 

Decision 

On 6 February 2015, the Supreme Court of Canada held that the assisted suicide and voluntary 

euthanasia prohibitions contained in the Code were void on the basis that the prohibitions 

infringed on Ms Taylor's rights to life, liberty and security of the person, rights which are protected 

by section 7 of the Charter. They found that the prohibitions may force a person to take their life 

prematurely out of fear that they may be incapable of doing so when they reach a point where 

their suffering becomes intolerable. The Court also emphasised the importance of individual 

autonomy and dignity in response to a grievous and irremediable medical condition which 

encroaches on a person's liberty and security of the person.  

In making its decision, the Court also considered, as required by section 1 of Charter, whether 

absolute prohibition was the minimal impairment to Ms Taylor’s rights to life, liberty and security 

of the person. It found that it was not.  
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Having found that the prohibitions infringed Ms Taylor's right to life, liberty and security of the 

person, the Court considered it was unnecessary to determine whether the prohibitions also 

infringed the right to equality without discrimination which is guaranteed by section 15 of the 

Charter. The Court also distinguished the decision of Rodriguez. 

The Court stated that the prohibitions resulted in people who were grievously and irremediably ill 

having only two options, “to take their own life prematurely, often by violent or dangerous means 

… or suffer until [they] die from natural causes' stating that, '[that] choice is cruel”.  

At the heart of its decision, the Court emphasised the balancing act between the autonomy and 

dignity of a competent adult who seeks death in response to a grave medical condition, and that 

of the sanctity of life and the need to protect those who are vulnerable. However, it considered 

that a strict regulatory regime was capable of protecting the vulnerable from abuse or error. The 

right of a competent adult to determine their own fate therefore outweighed the risks associated 

with assisted-suicide and voluntary euthanasia.  

The Court declared that the prohibitions were invalid, but suspended the operation of its 

declaration for 12 months. In contrast to the Court of Appeal, the Supreme Court decided that the 

legislature must be provided with an opportunity to draft appropriate legislation and regulatory 

regimes to govern physician assisted suicides. 

Commentary 

Assisted suicide has been a hotly contested political issue in Canada and Australia since the 

early 1990s. Despite much debate, assisted suicide remains criminalised in Australia. Besides 

Canada, assisted suicide and/or euthanasia is legal in the Netherlands, Luxembourg, Belgium, 

Colombia, Germany, Japan, Albania and Switzerland, with more restricted forms available to 

mentally competent and terminally ill adults in the United States in Oregon, Montana, Washington 

and Vermont.  

Whilst the Canadian government is yet to amend the Code to reflect the Court's decision, it will 

be important to note how the legislature drafts the provisions to allow for physician-assisted 

death. The international community will also be watching how Canada implements safeguards 

and regulatory regimes to protect vulnerable individuals from abuse or error.  

This decision will inform how other countries consider the criminalisation of euthanasia and 

physician assisted suicide. However, in Canada it is now clear that the legislature must define the 

scope of physician assisted suicides and ensure that the appropriate balance is struck between 

allowing individual autonomy in medical decision-making and protecting vulnerable individuals.  

The full decision can be found online here: https://scc-csc.lexum.com/scc-csc/scc-

csc/en/item/14637/index.do 

Jane Coventry is a Solicitor, and Kelsey Ippolito Graduate, at DLA Piper. 

UK High Court declares asylum seeker “Fast Track appeal” regime 

unlawful 

16 June 2015 

Detention Action v First-Tier Tribunal (Immigration and Asylum Chamber) and Upper Tribunal 

(Immigration and Asylum Chamber) and Lord Chancellor [2015] EWC 1689 (12 June 2015) 

The High Court of England and Wales has found that the “Fast Track” appeal process, which 

imposed extremely short timelines for hearing appeals against asylum seeker application 

decisions, was ultra vires, or beyond power, as a result of structural unfairness. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14637/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14637/index.do
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Facts 

When an asylum application is refused by the Secretary of State for the Home Department (‘the 

SSHD’), there is generally a right of appeal to the First-Tier Tribunal (Immigration and Asylum 

Chamber) (‘the FTT’). Decisions by the FTT can be appealed on a point of law to the Upper 

Tribunal (Immigration and Asylum Chamber) (‘the UT’). 

There are essentially two procedural regimes governing appeals to the FTT and the UT. The first 

procedural regime is known as ‘the Principal Rules’ and the second regime is referred to as ‘the 

Fast Track Rules’ (‘the FTR’), which establishes ‘the Fast Track appeals’ process. Appellants 

whose appeals are subject to the FTR had their asylum applications determined by the SSHD in 

a process known as Detained Fast Track (‘DFT’), as all applicants subjected to DFT are detained. 

Those appellants subject to the FTR are also detained for the duration of their appeals. 

The primary differences between the Principal Rules and the FTR are the much shorter time 

limits and more restrictive case management powers for the Tribunals. Shorter time limits 

included 2 working days to lodge a notice of appeal rather than 14 days, 2 working days rather 

than 28 days to provide any statement of evidence or record of interview relied upon by the 

Respondent and 3 working days rather than an unspecified time for the appeal to be heard by 

FTT. In practice, that meant that an appeal would normally be heard within 7 working days of the 

decision against which the appeal is brought. The more restricted case management powers 

severely curtailed the Tribunal’s ability to extend or shorten the time for complying with a rule, 

practice direction or direction, and presumed that all hearings would conclude the same day. 

The claimant is Detention Action, a charity set up in 1993 that campaigns on issues relevant to 

immigration detention. The claimant brought proceedings to the Queen’s Bench Division of the 

High Court of Justice, arguing that the procedural regime created by the FTR imposes such short 

deadlines, and curtails the FTT’s case management powers to such an extent, that justice cannot 

be done. The claimant also argued that significant procedural disadvantage to one party to 

adversarial litigation, the asylum seeker, was the consequence of a decision by the other party in 

that litigation, the SSHD. As a result, argued the claimant, the FTR are ultra vires because they 

do not comply with the requirements of section 22 of the Tribunals Courts and Enforcement Act 

2007 (‘the 2007 Act’), which is the enabling legislation for both the Principal Rules and the FTR. 

The claimant further argued that the FTR involved improper delegation to one party to the appeal, 

and that the FTR were contrary to the independence of the Tribunal judiciary. 

Decision 

Justice Nicol held that the FTR impinged on a minimum level of fairness, and were therefore ultra 

vires. He dismissed the claimant’s arguments in relation to delegation and judicial independence, 

holding that the FTR could neither be characterised as a delegation of power nor as an example 

of actual or apparent bias. 

In finding that the FTR were ultra vires, Nicol J set out the proper interpretation of the enabling 

legislation. Section 22(4) of the 2007 Act stipulates that Tribunal Procedure Rules should be 

made with a view to ensuring that (a) justice is done; (b) the tribunal system is accessible and 

fair; and (c) proceedings are handled quickly and efficiently. Accordingly, Nicol J held that it is 

clearly possible to make a different set of rules for a particularly category of appeals in the 

interests of dealing with the appeals in a quick and efficient manner. However, any separate set 

of rules must still be just, accessible and fair. Moreover, Nicol J held that “the objectives are not 

all of equal status…that justice be done, ought to have an element of priority” [56, iii]. He further 

held that the justice and fairness objectives contained in s. 22(4) did not mean that any rules that 
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could be unfair or unjust would be ultra vires. Instead, the FTR would only be ultra vires if “they 

have structural unfairness built into them” [56, v]. 

On the facts, Nicol J accepted that the FTR resulted in reduced costs to the SSHD and the 

Tribunal system. However, he also found that the FTR incorporated structural unfairness, as a 

result of: 

1. The appellant’s serious procedural disadvantage, as evidenced by the amount and kind 

of tasks a representative of the appellant would have to accomplish in the 7 working 

days before a hearing before the FTT [57]; 

2. The fact that the appellant is detained throughout the appeal process, leading to 

significant difficulties in preparing for the hearing [58]; 

3. The need to simultaneously prepare an application for taking the application out of the 

Fast Track appeals and the substantive appeal itself [58-59]; 

4. The FTT’s power to adjourn or take the appeal out of Fast Track are very limited and 

insufficient to ensure that justice would be done [60-62]. 

Nicol J ordered that the Fast Track appeal process be quashed, but granted a stay on that order 

taking effect to allow the Lord Chancellor and SSHD time to appeal his decision. Fast Track 

appeals will therefore continue to be heard until the appeal is heard. 

Commentary 

Although some aspects of the asylum application and appeals process have been successfully 

challenged in the past, the significance of this case is that, in Nicol J’s words, “This is the first 

time that the legality of the Fast Track Rules (whether in their current form or earlier versions) has 

been considered” [69]. In a previous High Court decision, Detention Action v SSHD, Justice 

Ouseley had found that certain aspects of the SSHD’s DFT were unlawful, but did not accept the 

broader attack on the Fast Track appeals process. The present case therefore sets out for the 

first time, in the asylum application appeal context, the limits to which justice and fairness can be 

curtailed in the interests of efficiency. 

This may have implications on the Fast Track Assessment and Removal (‘FTAR’) process for 

asylum seekers in Australia that has recently come into effect. The FTAR is explicitly modelled on 

the UK DFT system, which has already been found to carry an unacceptably high risk of 

unfairness because of the limitations on access to legal advice and representation. The High 

Court has also found that detention pending appeal did not meet the requirements of clarity and 

transparency, and could not be justified (see R (Detention Action) v SSHD [2014] EWCA Civ 

1634). The present case further confirms the risk of structural unfairness in fast tracking not only 

initial asylum claim assessments but the appeals process as well. 

The full text of the decision can be found here. 

André Dao is the editor-at-large of Right Now, a human rights media organisation. 

Police violated common law and Charter rights during the 2010 G20 

summit in Toronto  

30 March 2015 

Figueiras v Toronto (Police Services Board) 2015 ONCA 208 (30 March 2015) 

The Ontario Court of Appeal in Canada has unanimously held that Toronto Police breached the 

appellant’s rights to freedom of expression and liberty during the 2010 G20 summit when 

http://www.kaldorcentre.unsw.edu.au/publication/%E2%80%98fast-tracking%E2%80%99-refugee-status-determination#footnote35_0l62y0s
http://www.bailii.org/ew/cases/EWHC/Admin/2015/1689.html
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preventing him from entering a certain part of the city after he did not consent to a search of his 

belongings. The Court found that such conduct was not authorised as a common law police 

power.  

Facts 

On 27 June 2010, the second day of the G20 summit in Toronto, Paul Figueiras (the appellant) 

and four friends were stopped by police officers on their way to an animal rights demonstration. 

They were informed that if they wanted to continue walking in that direction they would need to be 

searched. 

The police officers, including Sergeant Charlebois were acting on instructions to patrol the street 

in the wake of violent demonstrations which had occurred the previous day. They also had 

decided that they would stop anyone who looked like a demonstrator and require that they be 

searched if they wished to proceed.  

When the appellant refused to consent to the search, Sergeant Charlebois grabbed the 

appellant’s shoulder and then pushed him away, telling him to “get moving”.  When the appellant 

protested that the search was a violation of his civil liberties, the officer told him “this ain’t Canada 

right now” and “there’s no civil rights here in this area”.  

The appellant applied to the Superior Court of Justice for a declaration that the police officers had 

violated his rights to freedom of expression, peaceful assembly and liberty under the Canadian 

Charter of Rights and Responsibilities ("Charter"). He also sought a declaration that Sergeant 

Charlebois had committed the tort of battery when he had grabbed and pushed him.  

Both the appellant and the officers agreed that the officers did not have any statutory authority to 

demand to search the appellant’s bag as a condition of walking on a public street, and that their 

conduct could only be authorised by law as a common law police power.   

At first instance, the judge dismissed the application, holding that the police officers’ conduct was 

authorised as an ancillary police power under the applicable test in R v Waterfield [1963] All ER 

659. The judge also found that the alleged battery was de minimis and nevertheless justified 

under section 25 of the Criminal Code RSC 1985 c. C-46, which permits police officers to use “as 

much force as necessary” in the course of law enforcement duties where officers act on 

reasonable grounds and their actions are authorised by law.  

The appellant appealed both aspects of the decision to the Court of Appeal.  

Decision 

The Court of Appeal overturned the Superior Court of Justice decision, holding that the officers' 

conduct was not authorised as a common law police power. The Court unanimously held that the 

respondents had violated the appellant’s Charter right to freedom of expression and the common 

law right to liberty (namely to travel unimpeded on a public highway), and made a declaration to 

that effect. The Court also declared that the Sergeant Charlebois had committed the tort of 

battery.   

Freedom of expression  

The Court found that the three step test for violation of the right to freedom of expression under 

the Charter, first adopted by the Supreme Court in Irwin Toy Ltd v Quebec (Attorney General) 

[1989] 1 SCR 927, had been met as the appellant had been engaged in expressive activity, 

namely protesting about animal rights; nothing about the method or location of the expressive 

activity removed it from the scope of "protected expression" under the Charter; and the conduct 
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of the police officers had both the purpose and the effect of restricting the appellant's freedom of 

expression, as he was not able to demonstrate as intended.  

Common law right to liberty 

The Court held that the trial judge had incorrectly applied the test in Waterfield, which provides 

that where an officer prima facie interferes with a person's liberty or property the Court must 

apply a two part test to determine whether the conduct falls within the scope of the common law 

police powers.   

The Court considered that there had been a prima facie interference with the appellant's liberty. 

Under the Waterfield test the Court was then required to determine: 

 Whether the conduct in question falls within the general scope of any duty imposed on 

the officer by statute or common law; and 

 If so, in the circumstances of the case, whether the execution of the police conduct in 

question involved a justifiable use of the powers associated with the engaged duty. 

Only the second component of the test was in issue in this case, as the parties agreed that the 

officers' actions fell within the scope of the police duty to preserve the peace. The Court held that 

the police conduct of restricting the movement of persons who did not submit to a search was not 

justified, as the conduct taken by the officers was "not reasonably necessary, and had little, if any 

impact in reducing threats to the public safety".  The Court noted that the officers only stopped 

some individuals, that persons who moved into the area via a different route would not have been 

stopped, and that violent protesters on the previous day had improvised weapons during the 

demonstration and had not brought them to the protest sites.  

Battery  

The Court found that the elements of the tort of battery had been made out, as Sergeant 

Charlebois' contact with the appellant was more than de minimis touching.  

It found further that Sergeant Charlebois could not rely on section 25 of the Criminal Code to 

justify his conduct, as there had been no statutory or common law authority for his actions.  The 

Court held that as the officer did not have any authority to stop the appellant and require that he 

submit to a search, he could not rely on section 25 as a defence.  

Commentary 

This decision is a timely examination of common law police powers, and is interesting in light of 

the recent Victorian Supreme Court decision in DPP v Kaba [2014] VSC 52. The Court in that 

case upheld a Magistrates' decision that police officers both exceeded their common law powers 

and breached human rights under the Victorian Charter of Human Rights and Responsibilities by 

subjecting the respondent to coercive questioning about his name and address.  

The full decision can be found online here: 

http://www.ontariocourts.ca/decisions/2015/2015ONCA0208.htm 

Elizabeth Cole is a Graduate at DLA Piper. 

 

 

 

http://www.ontariocourts.ca/decisions/2015/2015ONCA0208.htm
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NOTICEBOARD 

Castan Centre for Human Rights Law Conference 

24 July 2015  

As the human rights landscape becomes ever more challenging, Australia's only annual human 

rights conference grows ever more relevant.  

Join over 300 other attendees to listen to: 

 Adela Navarro Bello, General Director of Zeta Magazine, Mexico 

Topic: Journalism in Mexico: surviving corruption, the drugs war and impunity 

 Bret Walker SC, former Independent National Security Legislation Monitor 

Topic: Australia's terrorism laws 

 Fiona McCormack, CEO, Domestic Violence Victoria 

Topic: Women's rights are human rights Hillary Rodham Clinton once famouly stated 

 Helen Szoke, Chief Executive of Oxfam Australia 

Topic: Human rights in an age of rapidly rising inequality 

 Martin Hodgson, Senior Advocate, Foreign Prisoner Support Service 

Topic: Defending Australian prisoners overseas 

 Dennis Eggington, CEO, Aboriginal Legal Service WA 

Topic: The Proposal to Close Remote Communities in WA 

 Tim Wilson, Australian Human Rights Commissioner 

Topic: Human Rights and Business Rights: Friends or Foe 

 Paula Gerber, Deputy Director, Castan Centre for Human Rights Law 

Topic:Through the Looking Glass: Using the Convention on the Rights of the Child to 

Inform the Regulation of Surrogacy 

 Professor Sarah Joseph, Director, Castan Centre for Human Rights Law 

Topic: Operation Sovereign Borders, Offshore Detention and the Drownings Argument 

More info here: 

http://www.law.monash.edu.au/castancentre/conference/2015/conference2015.html 

Jobs 

A rare opportunity to work as a senior policy officer on the International Crimes Evidence Project 

based in Sydney at PIAC.  

Your chance to work for land rights with a leading Aboriginal organisation in Central Australia. 

The Central Land Council are looking for a lawyer.  

An exciting opportunity to lead GetUp’s human rights work in Sydney – they’re looking for a 

Human Rights Campaigns Director.   

Play a critical and lead role in building and developing Justice Connect, who are looking for a 

Melbourne based Fundraising Manager.  

 

 

 

http://www.law.monash.edu.au/castancentre/conference/2015/conference2015.html
http://www.ethicaljobs.com.au/Members/PIAC/senior-policy-officer-2013-international-crimes-evidence-project
http://www.ethicaljobs.com.au/Members/AdCorpCLC/lawyer-1
http://www.ethicaljobs.com.au/Members/GetUpAus/human-rights-campaigns-director
http://www.ethicaljobs.com.au/Members/PILCH/fundraising-manager-justice-connect
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ACOSS Conference: Advancing the common good 

The ACOSS National Conference is the annual meeting place for the community sector to 

discuss the policy and practice needed to tackle poverty and inequality, and to build an inclusive 

society in Australia. 

Details here: http://conference.acoss.org.au/ 

National CLCs Conference 2015 

The National Association of Community Legal Centres is hosting its 2015 Conference in 

Melbourne. Details here: http://www.naclc.org.au/cb_pages/current_conference.php 

 

RECENT HRLC MEDIA HIGHLIGHTS 

Writing in The Saturday Paper, Andre Dao looks at recent reforms to erase unjust convictions 

recorded when homosexual sex was illegal. 

 Andre Dao, The fight to expunge historic convictions for gay sex, The Saturday Paper ‚ 6 

June 2015 

Emily Howie comments to The Age on the importance of allowing the Human Rights 

Commissioners to do their job without fear of retaliation.  

 Michael Gordon, Revealed: How the UN told Abbott government to back off on Gillian 

Triggs, The Age, 9 June 2015 

Hugh de Kretser speaks to Seven News about the need for the Australian Government to be 

upfront with the Australian public about whether or not wads of cash were handed over to people 

smugglers. 

 Marija Jovanovic, Abbott criticised by Indonesia over cash to people smugglers, 7 News, 

13 June 2015 

Emily Howie talks to Nine News on the need to ensure women can safely access health services 

without being intimidated or harrassed. 

 Karen Michael, Melbourne fertility clinic takes council to court to ban protesters, Nine 

News, 3 June 2015 

Daniel Webb appeared on Al Jazeera’s Inside Story to discuss Australia’s punitive and illegal 

asylum seeker policies. 

 David Foster, Australia: Paying off people smugglers? Inside Story, 15 June2015 

 

 

 

 

 

http://conference.acoss.org.au/
http://www.naclc.org.au/cb_pages/current_conference.php
https://www.thesaturdaypaper.com.au/news/law-crime/2015/06/06/the-fight-expunge-historic-convictions-gay-sex/14335128001973#.VYKFhvmqpBd
http://www.smh.com.au/federal-politics/political-news/revealed-how-the-un-told-abbott-government-to-back-off-on-gillian-triggs-20150609-ghk224.html
http://www.smh.com.au/federal-politics/political-news/revealed-how-the-un-told-abbott-government-to-back-off-on-gillian-triggs-20150609-ghk224.html
https://au.news.yahoo.com/video/watch/28433929/abbott-criticised-by-indonesia/#page1
http://www.9news.com.au/national/2015/06/03/19/17/melbourne-fertility-clinic-takes-council-to-court-to-ban-antiabortion-protesters#Q34ssBd7vMBTzuhP.99
http://www.aljazeera.com/programmes/insidestory/2015/06/australia-paying-people-smugglers-150615202338736.html
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The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

The Human Rights Law Centre promotes human rights in Australia and beyond through a 

strategic mix of legal action, evidence-based advocacy, research and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267  

http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda

