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 OPINION 

The Human Rights Law Centre recently launched two websites, www.equalitylaw.org.au and 
www.humanrightsactionplan.org.au. Both sites feature a series of Guest Blogs, from which the 
following two pieces have been taken. In the first piece, former federal Minister and Chair of the 
Australian Human Rights Group, Susan Ryan, highlights the pressing need to engage in efforts 
to improve human rights protections. In the second piece, retired judge of the Supreme Court of 
Canada, Claire L’Heureux-Dubé, discusses society’s deep-seated desire for justice and 
equality. 

It’s time: progress does not need to wait on constitutional change 

The question of Australia's deficit in human rights protection is live and urgent. Progress is 
happening but we need more soon.  

When the Rudd Government, finally responding to the Brennan Report on the National Human 
Rights Consultation, decided to reject its key recommendation for an Australian human rights act 
or charter, many of us were severely disappointed. Brennan had documented massive support 
for a human rights act. This support was from people, such as those with disability or Indigenous 
Australians, suffering serious damage to their own rights. Support, reinforced by strong evidence, 
also came from hundreds of non-government organisations that work on a daily basis with 
individuals whose rights are transgressed by government laws, polices and processes. 

There was to be no Charter at this stage but all was not lost. Attorney General Robert McClelland 
proposed a “Human Rights Framework”. This would include funds for human rights education and 
legislation to improve parliament's scrutiny of human rights and ensure that all laws reflect 
Australia's commitments under the seven major international rights treaties. The education funds 
have now been allocated. It is to be hoped the scrutiny legislation will be passed soon, with cross 
party support.  

The Framework also promised greater domestic and international engagement on human rights. 
In pursuit of this promise the National Action Plan, NAP, is being developed with extensive 
participation. A welcome indication that the government is serious about the NAP is its response 
to the recent Universal Periodic Review exercise. The UPR is a UN based process whereby the 
country under review submits its human rights performance to assessment by other UN 
members. The Australian Government cooperated openly and actively with this assessment and 
is now giving serious consideration to the 145 recommendations made by 50 UN member 
countries. 

The report found that Australia, as would only be expected from a robust, wealthy democracy, 
has in general a strong human rights record. A number of key areas however have been put in 
the “can-do-better” category. According to the UPR report, Australia needs a human rights 
charter. Mandatory detention of asylum seekers, Indigenous disadvantage and the absence of 
same sex marriage rights were also highlighted for action. In each of these areas, progress does 
not need to wait on constitutional change, or even major legislative reform. 

The parliament has the power to abolish mandatory detention. Will this happen? For a long time 
now debate in parliament and in the community has been extremely polarised. Elements of the 
media use public ignorance to whip up fear. Supporters of an end to mandatory detention take 
some heart from the Gillard Government's improvements in detention conditions, but we need 
more vigorous advocacy, with the Government, the Opposition and the media. 

http://www.equalitylaw.org.au/
http://www.humanrightsactionplan.org.au/
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Same sex marriage rights already attract substantial community support. Eventually as that 
support grows, parliament will respond. When parliament decides to reflect these majority 
community expectations, simple amendment of the Commonwealth Marriage Act will achieve the 
objective. 

Indigenous disadvantage is currently addressed through commonwealth funding of education, 
health and community projects. More must happen and more effectively. Indigenous leadership 
and views must play a more powerful part in all decisions. 

The question of constitutional reform here is under active consideration with a designated body 
consulting the community about including specific Indigenous rights in the Constitution, at least 
by way of recognition in the Preamble. 

We are on a tight timetable. The Attorney General is to give the formal response to the 145 UPR 
recommendations by this June. In the long run change will come from the people, but over the 
next few months we must act to make sure all legislators are informed of the true extent of voters' 
support for these improvements. 

Susan Ryan AO is Chair Australian Human Rights Group 

Equality is imperative for a better world 

From time immemorial, human beings have thirsted for justice. Our pursuit of this ideal has 
necessarily translated into a long and difficult search for truth, impartiality and, ultimately, 
equality. For, as Alexis de Toqueville has said, equality is the foundation upon which all other 
rights are built.  

As we look to existing human rights, it is essential that our focus be on equality. For if equality is 
a controlling principle, our approach to this ideal is telling. If equality does not shape all other 
rights, then other rights can only be symbolic, devoid of true meaning. Equality is the most 
powerful tool for the advancement of rights. And the search for equality is, indeed, a human rights 
issue.  

Equality is important to all of us because of our deep-seated desire for justice. Inequality is 
injustice. And from inequality and injustice flows oppression. Inequality fosters hate, social unrest, 
wars and revolutions as well as many other ills in societal and private relationships. We presently 
have such examples unraveling before our eyes in the social unrest in the Middle-East.  

Oppression can have no place in the society we are struggling to mould for our children and 
grandchildren.  

Though ‘globalization’ is the current buzzword, we must remember that the international dialogue 
about equality has been taking place for many, many years. Indeed the notion of equality is an 
ancient one.  

While equality has taken on different meanings over the centuries, it has matured as the societies 
we live in became more conscious and self-aware. Indeed, the notion of equality is constantly 
being recast, as we become increasingly cognisant that the constituent elements of society do 
not conform to white male-dominated values and power structures. 

Equality is gaining recognition as an important issue throughout the world. In our global village, 
equality is an issue that concerns and affects us all. The revitalized international commitment to 
equality is apparent in a number of areas. The principle of equality is embodied in international 
documents as the Universal Declaration of Rights, the Convention on the Elimination of All Forms 
of Discrimination Against Women and the International Covenant on Civil and Political Rights, to 
name only a few. It is the dominant theme of new constitutions such as those in South Africa, 
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Canada and India. The value and imperative of equality must also be central to the Australian 
Government’s ‘consolidation’ of national anti-discrimination laws.  

Growing international links are influencing and changing judicial decisions particularly at the level 
of apex courts throughout the world. Reference to international law and human rights instruments 
by courts in discharging their constitutional mandate do strengthen and develop a common 
language of equality through human rights.  

The rich, contextual understanding of equality emphasizes dignity and respect for all. It 
recognizes that true equality requires substantive change and accommodation rather than simply 
formalistic egalitarian treatment. (See the Declaration of the Principles of Equality.)  

In this sense, substantive equality recognizes that equality is not ‘being the same’ but is instead 
about taking stock of differences. Equality is about promoting an equal sense of self-worth. It is 
about treating people with equal concern, equal respect and equal consideration. In Canada, 
these are the values that underlie equality and which have shaped our jurisprudence in human 
rights. 

Speaking the language of equality will ensure justice for all, a better world for all. 

Claire L’Heureux-Dubé is a Judge in Residence, Laval University, Faculty of Law, Quebec, 
Canada and a retired judge of the Supreme Court of Canada. 

 

 NEWS IN BRIEF 

UN High Commissioner for Human Rights says Australia in violation of 
international law 

On her visit to Australia, Navi Pillay, the UN High Commissioner for Human Rights, has been 
highly critical of the Australian Government’s policies regarding asylum seekers explaining the 
Malaysian solution would violate international law. She also told Prime Minister Gillard that 
Aboriginal and Torres Straight Islander peoples suffered deep hurt and pain because of the 
policies imposed upon them. Ms Pillay appealed to Australian hearts to be more humane to the 
treatment of asylum seekers. (See further details below.) 

The ‘Malaysia solution’ 

In an attempt to deter people smugglers, Prime Minister Gillard announced a possible deal with 
Malaysia to trade 800 recently arrived asylum seekers for 4,000 UNHCR-assessed refugees and 
her intention to lobby the PNG government to re-open the Australian detention centre there. 
Criticisms of the plans include the fact that Malaysia is not a signatory to the Refugee 
Convention; that the proposal punishes vulnerable people; and it diminishes Australia’s 
commitment to its human rights obligations. The criticisms aren’t limited to the Australian side of 
the proposed deal – Malaysian lawyers and jurists have questioned the legality of the proposal. 

Human rights watchdog calls for end to mandatory detention  

Australia's human rights watchdog has called for an end to the mandatory detention of asylum 
seekers, citing suicides, riots and depression. The Australian Human Rights Commission has 
released a report about immigration detention at Villawood noting that prolonged detention was 
causing serious mental problems. 

http://www.equalrightstrust.org/endorse/index.htm
http://www.abc.net.au/news/stories/2011/05/24/3224958.htm
http://www.abc.net.au/news/stories/2011/05/25/3226610.htm
http://www.humanrights.gov.au/about/media/news/2011/43_11.html
http://www.smh.com.au/national/australia-malaysia-to-trade-asylum-seekers-gillard-20110507-1ed1a.html
http://www.smh.com.au/national/australia-malaysia-to-trade-asylum-seekers-gillard-20110507-1ed1a.html
http://www.theage.com.au/opinion/politics/compassion-goes-overboard-20110508-1ee6x.html
http://www.theage.com.au/opinion/politics/blogs/gengreens/busting-the-asylum-seeker-myths-20110509-1efjd.html
http://www.theage.com.au/opinion/politics/blogs/gengreens/busting-the-asylum-seeker-myths-20110509-1efjd.html
http://www.theage.com.au/opinion/politics/punishing-the-innocent-20110509-1efom.html
http://www.smh.com.au/opinion/politics/asylum-deal-shameful-and-inhumane-20110511-1eitw.html
http://www.smh.com.au/opinion/politics/asylum-deal-shameful-and-inhumane-20110511-1eitw.html
http://www.smh.com.au/world/malaysians-challenge-dubious-deal-20110514-1enci.html
http://www.humanrights.gov.au/human_rights/immigration/idc2011_villawood.pdf
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West Australian Government takes responsibility for 2008 death in 
custody 

The WA Government has pleaded guilty to its role in the death of Aboriginal elder Mr Ward, who 
died of heatstroke after being transported across the goldfields in the back of a searing hot prison 
van in 2008. 

Over 70% of filed asylum seeker claims are overturned on appeal 

The Department of Immigration revealed a policy to reduce the recognition rate of refugee 
applications. Appeals from negative decisions are assessed by independent reviewers, who 
overturned 641 of the 910 cases it reviewed between October 2008 and March 2011. 

Police charge creator of Facebook hate page 

A former member of the ADF who created a Facebook page publicly naming and vilifying 
homosexual personnel has been charged for threats linked to the page. 

Legality questioned in raid which killed Osama Bin Laden  

Despite widespread political support for the action, prominent international human rights lawyers 
warn that the killing risks undermining the rule of law and making vengeance synonymous with 
justice – as seen in statements by high-ranking US officials, including Secretary of State Hillary 
Clinton, who stated: "Osama bin Laden is dead and justice has been done”. 

Australia to consider joining the call to ban cluster munitions 

The Senate is set to consider legislation implementing Australia’s obligations under the UN 
Convention on Cluster Munitions. Supporters of the ban on the weapons warn that the proposed 
legislation is too weak and fails to meet Australia’s obligations under the treaty. 

Federal Government to implement recent High Court voting decisions 

Federal parliament has passed legislation to overturn a ban on prisoners voting and to increase 
the amount of time people have to enrol once an election is called.The legislation restores the 
right of prisoners serving a sentence under three years to vote and voter enrolment will remain 
open for seven days after election writs are issued. 

Intervention intentions questionable 

Pat Anderson, the Indigenous expert who co-wrote the Little Children Are Sacred report, which 
triggered the Northern Territory emergency intervention, has blasted the program as neither well-
intentioned nor well-evidenced, saying many of the programme’s elements were deeply 
problematic and added to the sense of disempowerment felt by many Indigenous people. She 
noted that some elements, such as restrictions on alcohol and pornography, were necessary. 
However, she sees the failure to consult Indigenous populations as highly problematic and 
believes many actions compound the problems faced by Indigenous people. 

 

http://www.abc.net.au/news/stories/2011/05/05/3209042.htm
http://www.theaustralian.com.au/national-affairs/asylum-claim-decisions-in-a-state-of-chaos/story-fn59niix-1226048039242
http://www.theaustralian.com.au/national-affairs/asylum-claim-decisions-in-a-state-of-chaos/story-fn59niix-1226048039242
http://www.theage.com.au/national/exadf-man-on-gay-hate-charge-20110505-1eabq.html
http://www.guardian.co.uk/world/2011/may/03/osama-bin-laden-killing-legality?CMP=twt_fd
http://www.theage.com.au/opinion/we-must-do-more-to-help-rid-the-world-of-these-foul-weapons-20110501-1e2t6.html?skin=text-only
http://www.abc.net.au/news/stories/2011/05/14/3216941.htm
http://www.abc.net.au/news/stories/2011/05/14/3216941.htm
http://www.theage.com.au/national/teen-pleads-for-halt-to-cluster-bombs-20110508-1eeaa.html
http://www.abc.net.au/news/stories/2011/05/11/3214020.htm
http://www.theaustralian.com.au/news/nation/intervention-based-on-ignorance-anderson/story-e6frg6nf-1226050762666
http://www.theaustralian.com.au/news/nation/intervention-based-on-ignorance-anderson/story-e6frg6nf-1226050762666
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Calls for the decriminalisation of begging 

On the back of a successful appeal by a homeless man of conviction for begging in the CBD, the 
PILCH Homeless Persons’ Legal Clinic has called for overhaul of the offences designed to punish 
beggars.  

Victoria – anti-discrimination and equal opportunity 

The Victorian Government’s efforts to introduce legislation which would substantially weaken 
Victoria’s Equal Opportunity laws and allow greater discrimination by religious organisations, 
have received a set back. Government MP Mary Wooldridge was not in the chamber to cast her 
vote, and the Government did not have the numbers to pass the Bill. The Opposition claims the 
bill cannot be reintroduced any time within the next four years, but the Government has indicated 
it will try to have a fresh vote taken when Parliament resumes next week. 

 

 

 INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

UN Committee on the Rights of Persons with Disabilities adopts its first 
concluding observations 

At its fifth session in April 2011, the United Nations Committee on the Rights of Persons with 
Disabilities adopted its very first Concluding Observations. The Convention on the Rights of 
Persons with Disabilities was adopted by the UN General Assembly in December 2006 and came 
into force in May 2008 following ratification by twenty states. Australia ratified the Disability 
Convention on 17 July 2008. 

During its examination of the initial report of Tunisia, the Disability Committee commended the 
delegation for its participation despite the country being in the midst of democratic revolution. The 
consideration of Tunisia underscored the continuing obligations of States parties to engage in the 
treaty reporting process, even in situations of turmoil. It attracted a good deal of attention and 
participation from national and international disabled people's organisations. The Committee aims 
for these concluding observations to help all potential contributors, including disability 
organisations and NGOs, to assist Governments in implementing the Convention. During the 
same session, the Committee adopted a list of issues on the second report of a State party that it 
will examine, namely the initial report of Spain.  

The Concluding Observations, as well as other relevant documentation, can be found on the 
Committee on the Rights of Persons with Disabilities website. 

Australia submitted its initial report on its compliance with the Disability Convention in December 
2010 and is likely to be reviewed by the Disability Committee in 2012.  

 

 

 

http://www.abc.net.au/news/stories/2011/05/17/3219135.htm
http://www.theage.com.au/opinion/politics/blogs/the-dreyfus-files/removing-the-antidiscrimination-shield-20110513-1el4u.html#ixzz1NEGRfJl3
http://www.theage.com.au/opinion/politics/blogs/the-dreyfus-files/removing-the-antidiscrimination-shield-20110513-1el4u.html#ixzz1NEGRfJl3
http://www.abc.net.au/news/stories/2011/05/26/3228145.htm
http://www.theage.com.au/victoria/ministers-error-sinks-equality-law-change-20110526-1f6b6.html
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Session5.aspx
http://www.ag.gov.au/www/agd/agd.nsf/Page/Humanrightsandanti-discrimination_Humanrights#latest
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 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Detention of asylum seekers casts a shadow over Australia’s human 
rights record: UN Human Rights Commissioner 

During her visit to Australia, the United Nations High Commissioner for Human Rights, Navi 
Pillay, was highly critical of the Australian Government’s asylum seeker policies. 

At a speech in Sydney, Ms Pillay said Australia’s proposed deal with Malaysia to exchange 
asylum seekers was likely to violate international law. 

"If Australia is serious about this policy of sending 800 people out to Malaysia, then I think it 
violates refugee law. They cannot send individuals to a country that has not ratified the torture 
convention, the convention on refugees,” Ms Pillay said. 

Ms Pillay said, like Australia’s mandatory detention policy in general, the deal would be expensive 
and that Australia should instead concentrate on speeding up the processing of asylum seekers. 

At a meeting with Prime Minister Julia Gillard in Canberra, Ms Pillay launched a wide ranging 
attack on the Government’s disturbing policies of arbitrary detention which she said can lead to 
suicide. Ms Pillay also told the PM that Aboriginal and Torres Straight Islanders suffered deep 
hurt and pain because of the policies imposed upon them and inappropriate and inflexible policies 
were stifling efforts by Indigenous people to improve their communities. 

"There should be a major effort to ensure not just consultation with the communities concerned in 
any future measures, but also their consent and active participation," Ms Pillay said. 

Her visit, at the invitation of Foreign Minister Kevin Rudd, forms part of Australia’s efforts to 
strengthen the international human rights system. Mr Rudd said promoting and protecting human 
rights at home and abroad underpinned Australia’s ongoing efforts to further good governance, 
freedom, democracy and the rule of law globally.  

Ms Pallay made the following opening remarks at her press conference held in Canberra: 

Good afternoon, 

It has been a great pleasure to visit Australia, and I wish I could have stayed more than six days, 
to see more of the country, meet more Australians and immerse myself more fully in the wide 
range of human rights issues that have come up during my visit. I would like to thank the 
Government for inviting me, for its warm hospitality and for its frank and honest dialogue. 

During my six-day mission, I have visited Darwin, Cairns, Sydney and Canberra. I have met with 
Government Ministers, including the Prime Minister, Foreign Minister, Chief Minister of the 
Northern Territory and Indigenous local government representatives. I visited two immigration 
detention centres in Darwin and an Aboriginal community in Yarrabah, outside Cairns in Far 
North Queensland. I have also met with Indigenous people, migrants, NGOs and the Australian 
Human Rights Commission, and spoken at three events, including a packed public meeting at the 
Sydney Town Hall on 23 May. 

I know Australia’s media, like media in many countries, will be more interested in criticism than 
praise. But I would like to stress that Australia has a strong history of commitment to human 
rights at the international level, and also of course a robust system of democratic institutions. I 
would in particular like to commend the Australian Government’s efforts to promote the rights of 
persons with disabilities, as well as the rights of older persons. Historically, the international 
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community has been slow to act on behalf of these two groups, and Australia’s initiatives are 
examples of good practice that are models for other countries. 

Australia’s human rights record has recently been examined under the Universal Periodic Review 
procedure of the United Nations Human Rights Council and the Government will be reporting 
back next month on the recommendations it will accept. I welcome the Government’s Human 
Rights Framework as a mechanism for implementing the recommendations of international 
bodies, but I also hope that it will be a stepping stone to a fully fledged Human Rights Act. During 
my meetings I have also urged Australia to continue to show leadership in advancing human 
rights internationally by promoting its good practices and integrating human rights more explicitly 
into its foreign policy and aid programs. 

Australia has also been at the forefront of advancing women’s leadership and has taken positive 
measure to combat violence against women. It has set up a strong national human rights 
commission and has been active in promoting the establishment of such commissions elsewhere 
in the region. In this context, I welcome the decision to appoint two new full-time Commissioners 
in the Australian Human Rights Commission to focus on discrimination on the grounds of race 
and age. During my meeting with the Prime Minister, I have encouraged the creation of another 
Commissioner to specifically address child rights. 

I will now turn to the two main human rights issues which are a constant source of friction here in 
Australia and of attention abroad. These are, of course, issues relating to the treatment of 
Australia’s Indigenous peoples and asylum-seekers. I welcome the advances the Government 
has made in addressing some of the disadvantages faced by Aboriginal and Torres Strait 
Islander peoples. In particular, I welcome the National Apology and Australia’s formal recognition 
of the UN Declaration on the Rights of Indigenous Peoples, along with the significant investment 
being made to improve Aboriginal and Torres Strait Islander health and education. However, I 
believe these efforts are being undermined by policies that fail to recognise the right to self-
determination for Indigenous people, which is a key element of the UN Declaration. 

In my discussions with Aboriginal people, I could sense the deep hurt and pain that they have 
suffered because of government policies that are imposed on them. I also saw Aboriginal people 
making great efforts to improve their communities, but noted that their efforts are often stifled by 
inappropriate and inflexible policies that fail to empower the most effective, local solutions. I 
would urge a fundamental rethink of the measures being taken under the Northern Territory 
Emergency Response. There should be a major effort to ensure not just consultation with the 
communities concerned in any future measures, but also their consent and active participation. 
Such a course of action would be in line with the UN Declaration. 

In my discussions with the Prime Minister and the Minister for Immigration and Citizenship, I have 
reiterated the long-standing concerns expressed by UN human rights treaty bodies that 
Australia’s mandatory immigration detention regime is in breach of Australia’s international 
human rights obligations. Australia’s mandatory detention policy has for many years cast a 
shadow over Australia’s human rights record. Thousands of men, women and – most disturbingly 
of all – children have been held in Australian detention centres for prolonged periods, even 
though they have committed no crime. 

When detention is mandatory and does not take into account individual circumstances, it can be 
considered arbitrary, and therefore in breach of international law. Mandatory detention is also a 
practice that can – and has – led to suicides, self-harming and deep trauma. While recognizing 
that there have been some improvements in recent years, I have also raised concerns regarding 
the length of detention, as well as delays in processing security checks and in releasing children 
and families into the community. 
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During my visit to immigration detention centres in Darwin, I saw the grim despondency of asylum 
seekers, waiting for months, or in some cases well over a year, to be released. These people, 
who arrive with such relief and hope after experiencing trauma in their home countries, should not 
be treated in this way. 

I heard from Ministers Bowen and Rudd about the proposed bilateral agreement between 
Australia and Malaysia for the processing of asylum seekers and resettlement of refugees. I 
recognise the need to combat people smuggling in the region, but stressed that bilateral 
arrangements for asylum seekers must have adequate safeguards to ensure compliance with 
international human rights standards. 

These include ensuring that there is no real risk of breach of the principles of the 1951 Refugee 
Convention and the Convention against Torture – which Australia has ratified, but Malaysia has 
not. In my experience, assurances of compliance with these standards are not sufficient, and 
should be legally entrenched. 

The consequence of the constant political refrain that Australia is being ‘flooded’ by people who 
are ‘queue jumpers’ has resulted in a stigmatization of an entire group of people, irrespective of 
where they have come from or what dangers they may have fled. I urge the leaders of all 
Australia’s political parties to take a principled and courageous stand to break this ingrained 
political habit of demonizing asylum-seekers. 

During my meetings with migrant representatives and foreign students, I also heard first-hand 
how different groups face discrimination and racism in the community, particularly associated with 
Islamophobia and fears of terrorism. 

Australia has such strong foundations, with functioning institutions that have checks and balances 
and a proud tradition of egalitarianism. It is therefore disappointing to find that the system is 
failing to protect certain groups. The issues of Indigenous disadvantage and the treatment of 
asylum seekers need to be tackled through a human rights based approach, not driven by short 
term electoral advantage and political goals. 

Thank you for your attention. 

Campaign to release children from immigration detention 

Save the Children Australia have launched a new advocacy campaign to get children out of 
immigration detention in Australia. Right now, in Australia more than 1,000 children are held in 
immigration detention. More than 400 of these are unaccompanied and without family support. 

Last year, the Federal Government announced plans to move ‘significant numbers’ of children 
and family groups out of detention facilities and into ‘community-based accommodation’ by June 
2011. Save the Children is concerned that this announcement has not yet translated into action 
for the majority of children and families in detention.  

Save the Children Australia is campaigning to get children out of detention and for a legislative 
framework that will prohibit the mandatory detention of children.  

Save the Children Australia is working independently and as part of various coalitions to:  

1. Hold the Government to account on its promise to have children out of detention by 
June 2011.  

2. Reform Australia’s Migration Act to meet our obligations under the United Nations 
Convention on the Rights of the Child and include a presumption against the detention 
of children for immigration purposes. 
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3. Ensure that the conditions of ‘community accommodation’ allow children to attend 
school, receive early childhood education and provide for other basic rights, such as a 
space to play. 

4. Determine how their own programs can assist these children. 

Save the Children Australia has launched a postcard campaign demanding the immediate 
release of these children and a change to the current law. They hope to have thousands of 
personalized postcards arrive at the office of Federal Immigration Minister, Chris Bowen MP.  

If you would like some postcards to circulate among your friends, workplace and networks, 
please email action@savethechildren.org.au with your details and they will post them to you.  

For further information visit www.savethechildren.org.au/detention.  

State of the world’s human rights: Amnesty releases 2011 Human Rights 
Report 

On 13 May 2011, Amnesty released its annual report, which investigates the state of human 
rights worldwide. The report identifies and discusses global human rights issues and trends, key 
human rights issues by region and extensive country specific data including Australia. 

Globally, the Amnesty report identifies 13 major human rights issues, being: 

 corporate accountability for human rights abuses; 

 discrimination; 

 gender-based concerns, including violence against women and girls, the right to access 
to health care and maternal mortality; 

 housing rights; 

 impediments to freedom of movement; 

 inequality and development; 

 justice, both domestic and international; 

 rights issues stemming from conflict situations; 

 state violence and impunity; 

 the curtailment of freedom of expression; 

 the rights of Indigenous peoples; 

 the securitisation of human rights in the context of counter-terror measures; and 

 torture. 

Australia-specific findings 

Amnesty identifies three key areas of Australia’s human rights regime which require attention: 

1. Indigenous peoples’ rights; 

2. the rights of refugees and asylum-seekers; and  

3. violence against women and children. 

Indigenous peoples’ rights 

While commending the government’s reinstatement of the Racial Discrimination Act in respect of 
the Northern Territory Intervention, Amnesty notes that this only partially restored human rights 
protections for affected individuals and did not provide redress for damage suffered due to 
discrimination under the suspension nor means to redress continuing discrimination. 

mailto:action@savethechildren.org.au
http://www.savethechildren.org.au/detention
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Amnesty also draws attention to the disproportionate rate of Indigenous imprisonment as well as 
the high rate Indigenous deaths in custody. 

Refugees and asylum-seekers 

Amnesty documents the failings of Australia’s asylum policy, including: the suspension of visa 
processing for certain groups of asylum-seekers; the impact, particularly on mental health, of 
mandatory, indefinite detention in poor conditions; and the proposal to increase detention 
capacity by a further 1,200 places. While Amnesty notes the government’s commitment to 
release ‘several hundred children and families’, they also note that many of these newly created 
places are intended to house the same. 

The report also documents that the forcible removal of three Sri Lankan asylum-seekers resulted 
in their subsequent arrest and torture, suggesting the need to review the process of assessing 
those claiming asylum. 

Violence against women and children 

Amnesty commends the Government’s commitment to address violence against women and their 
children and the development of a National Action Plan to reduce that violence. 

Positive developments 

Amnesty notes the introduction of legislation which creates a distinct offence of torture in 
domestic criminal law. The legislation also comprehensively abolishes the death penalty and 
prevents its reinstatement.   

The report is online at: http://www.amnesty.org/en/annual-report/2011. 

Liz Austin is a volunteer with the Human Rights Law Centre 

Greater protections against sexual harassment and discrimination 

The Human Rights Law Centre welcomes the passage of the Sex and Age Discrimination 
Legislation Amendment Act 2010. The Act introduces a number of positive amendments to 
Australia’s anti-discrimination regime, including: 

 the extension of protections from discrimination on the grounds of family responsibilities; 

 improved protection from sexual harassment for students and workers; 

 the inclusion of breastfeeding as a separate ground of discrimination and 

 the establishment of an Age Discrimination Commissioner. 

The HRLC reiterates the concern expressed by the Australian Human Rights Commission 
regarding the exemption in the Act which allows state and territory laws to prevent trans people 
changing their legal sex on identity documents if they are married.   

The HRLC’s submission to the Senate Committee on the Sex and Age Discrimination Legislation 
Amendment Bill 2010 is available here.  

Rachel Ball is Director of Policy and Campaigns at the Human Rights Law Centre. 

Human rights are everyone’s business 

Human rights currently sit high on the political agenda – both in this country and abroad. 

Internationally, we are witnessing turmoil across many countries, including perhaps most 
significantly in the Middle East, as peoples struggle to enjoy their right to live free and dignified 
lives under democratically elected governments. Here at home most of us are spared comparable 
challenges but we should not be complacent. The Australian Human Rights Commission has 

http://www.amnesty.org/en/annual-report/2011
http://www.humanrights.gov.au/about/media/media_releases/2011/43_11.html
http://www.hrlrc.org.au/content/topics/equality/gender-and-age-equality-submission-to-inquiry-into-the-sex-and-age-discrimination-legislation-amendment-bill-26-oct-2010/
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made addressing violence, harassment and bullying, along with improving community 
understanding of human rights, priority areas of our work because of our firm commitment to the 
right of every individual in our country to live the free and dignified life, and be treated with the 
respect, that we would choose for ourselves. 

As Australian citizens we will soon have the opportunity to participate in an important democratic 
process that touches on respect. National consultations will shortly start on whether, and how, we 
should reform our Constitution to reflect the reality of the prior occupation, and continuing 
existence, of Aboriginal and Torres Strait Islander peoples as the first Australians. Hopefully, this 
will be the first of a many public meetings that will canvass the need for reform and, as I hope, 
persuade the Australian community to resoundingly say ‘yes’ to a Constitution that appropriately 
recognizes and respects our nation's first peoples. 

There is also a pressing need in our country for an informed debate on other issues that touch on 
respect for individuals and groups in our community. The Northern Territory Emergency 
Response Act – ‘The Intervention’ – and its future is one such issue and immigration and refugee 
policy is another. In each case we should have a policy that respects the dignity of those affected 
by it.  

There must be genuine engagement with Aboriginal people and effective communication which 
recognises their right to self-determination between governments and Aboriginal communities on 
all issues affecting them.  

Our immigration and refugee policy must also be one that does not degrade but rather respects 
the dignity of those who claim our protection. It must be a policy that does not promote the 
trafficking of people but does respond in a fair way, in accordance with our capacity, to the 
consequences of persecution and conflict in other countries. A policy which does not lead to 
individuals, including children, being arbitrarily detained - and for far too long. And a policy that 
promotes regional cooperation while also ensuring compliance with our international obligations 
such as those set out in the International Covenant on Civil and Political Rights, the Convention 
on the Rights of the Child and the Refugee Convention. 

The Hon Catherine Branson QC is President of the Australian Human Rights Commission. This 
is an edited extract of her speech to Human Rights 2011 at Sydney Town Hall on 23 May 2011. 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Four-year review of the Victorian Charter: Make a submission and have 
your say! 

The Victorian Attorney-General recently announced a review of the Charter of Human Rights and 
Responsibilities Act 2006 after four years of its operation. The review is being conducted by the 
Scrutiny of Acts and Regulations Committee, with public submissions to the Committee due by 10 
June 2011.   

Four years after the introduction of the Victorian Charter, evidence is emerging that the Victorian 
Charter is having a beneficial impact on the operation of government and individuals in the 
community. The review of the Victorian Charter presents a significant opportunity to strengthen 
and enhance its operation.   
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The Human Rights Law Centre has prepared a Position Paper which sets out our views on key 
proposals for reform of the Victorian Charter in order to strengthen the legal protection and 
practical realisation of human rights in Victoria.   

It is crucial that individuals and organisations that have had personal experiences working with 
the Victorian Charter have their say and make their views known to the Committee. The 
Committee has indicated, and the Terms of Reference make clear, that the review will focus on 
the operation and impact of the Charter to date. For this reason, personal stories and 
experiences of working with the Victoria Charter – both positive and negative – will be crucial to 
provide the Committee with the important evidence it needs to make an accurate assessment of 
the Charter’s effectiveness and options for improvement.   

Further information about the review of the Victorian Charter, including materials and resources 
to assist individuals and organisations to make a submission, is available at: 
www.hrlc.org.au/content/four-year-review-of-the-victorian-charter/. 

Victorian Equal Opportunity and Human Rights Commission’s annual 
report on the operation of the Victorian Charter 

The Victorian Attorney General recently tabled the Victorian Equal Opportunity and Human 
Rights Commission’s 2010 Report on the operation of the Victorian Charter, Talking Rights, in 
parliament. 

The Report found ‘clear evidence that the Charter is making a genuine difference for individuals 
and communities’. The Report noted a number of themes which emerged in the course of the 
Commission’s review: 

 when used appropriately, the Charter prevents breaches of human rights by taking rights 
into account at the front end of government operations;  

 practical application of the Charter can be seen through matters being heard in courts 
and tribunals, where guidance on its application is emerging; 

 there is also a significant parliamentary dialogue, although the role of the Scrutiny of 
Acts and Regulation Committee is crucial to informing parliamentary debate and must 
be developed;  

 community consultation recorded strong support for the protection of human rights 
through a mechanism like the Charter;  

 given its focus is on cultural change, the Charter’s continued implementation needs 
strong leadership and commitment; and 

 when parliament passes laws which are inconsistent with, or override, human rights, 
transparent reporting on those laws and their operation should be mandatory. 

The Report found a positive cultural change is taking place within government. Accounting for 
and implementing human rights considerations is becoming entrenched in governmental 
practices and procedures. When applied well, the Charter’s impact is clear and positive, for 
although the values enshrined in the Charter already exist within the public service, the Charter 
provides a strong and clear framework for public authorities to work within. However, the Report 
noted that a consistent and thorough approach is needed to ensure implementation of the 
Charter across all government agencies and to ensure that all staff understand how the Charter 
applies to their work.   

The Report observed that a more consistent approach and application of the Charter would better 
enable public authorities to deliver better outcomes for all Victorians and would assist in reducing 

http://www.hrlc.org.au/files/Review-of-the-Victorian-Charter-HRLC-Position-Paper.pdf
http://www.hrlc.org.au/content/charter-review-making-a-submission/
http://www.hrlc.org.au/content/four-year-review-of-the-victorian-charter/
http://www.humanrightscommission.vic.gov.au/charterreport


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 14 

 

 

 

 

 

 

 

 

 

 

the time spent by the courts and VCAT on matters which could be avoided through better 
consultation, analysis and planning at the public service level. 

Although the Report noted four years was a relatively short time in which to adequately assess 
the Charter’s impact, the Commission has seen increasing sophistication in the utilisation and 
application of the Charter in that time. Public authorities are not only training and reporting on the 
Charter; they are using the Charter to assist their decision making processes, enhance 
accountability and raise service standards, with the result of ‘achieving fairer, more inclusive and 
better services’ for all Victorians. 

The Commission similarly observed greater clarification in the use of the Charter in the courts 
and VCAT in that time. While there have not been many Charter cases, those cases have 
provided valuable guidance on the interpretation of the meaning and scope of human rights which 
has clarified governmental responsibilities under the Charter which in turn has strengthened the 
law and policy-making process.   

The Report is also accompanied by three consultation reports with the Victorian community which 
examine the following discrete human rights issues: 

 economic, social and cultural rights and the Charter; 

 the rights of people with disabilities and the Charter; and 

 consulting with Victoria’s Indigenous community about the right to self-determination and 
the Charter. 

The Report, and the consultation reports, as well as the information provided by Victorian public 
authorities to compile the Report, are available at 
www.humanrightscommission.vic.gov.au/charterreport. 

Zara Durnan is a lawyer with Lander and Rogers on secondment with the Human Rights Law 
Centre. 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Right to equality and anti-discrimination exemptions 

Thales Australia Limited and ADI Munitions Pty Ltd (Anti-Discrimination) [2011] VCAT 729 (29 
April 2011) 

Summary 

In this decision the Tribunal granted an exemption from certain provisions of the Equal 
Opportunity Act 1995 (Vic) (EO Act) to companies carrying out contracts with American firms in 
the defence industry. The Tribunal held that although granting an exemption may limit the rights 
to equality and privacy under ss 8 and 13 of the Charter, it was justified under s 7(2). 

Facts 

The companies had been granted exemptions in 2004 and 2007. This was the first application by 
the companies since the Charter came into force. 

The companies’ projects included designing, manufacturing and servicing military vehicles and 
guns and exporting them to the United States. The companies also supplied munitions to the 
Australian Defence Force. 

http://www.humanrightscommission.vic.gov.au/charterreport
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United States law required the companies to provide the US State Department with the 
nationalities of all persons who had access to ‘controlled material’, and to undertake not to allow 
access to controlled material to persons of certain nationalities. 

The companies sought an exemption to enable them to collect and share information regarding 
the nationalities of employees and prospective employees, and to refuse to hire prospective 
employees on the basis of their nationality. Without the exemption the companies would be in 
breach of the EO Act’s prohibitions on race discrimination in the area of employment. 

Decision 

The Tribunal followed the approach of Senior Member McKenzie in Raytheon Australia Pty Ltd 
[2011] VCAT 796. It first determined that s 83 of the EO Act, which provides the Tribunal with its 
exemption power, could be interpreted consistently with human rights, pursuant to s 32 of the 
Charter. This was because the provision gave the Tribunal an unfettered discretion, which could 
be exercised human-rights consistently. Indeed pursuant to s 38 of the Charter, the Tribunal was 
obliged to exercise its discretion in a human-rights compliant manner. 

In fulfilling its obligation under s 38 of the Charter, the Tribunal proceeded on the basis that 
granting an exemption might limit the rights against discrimination and arbitrary interference with 
privacy in ss 8 and 13 of the Charter. However it found that any such limit would be justified 
under s 7(2).  

The Tribunal found that the purpose of the limitation was highly important in that if the exemption 
were not granted, the companies may not be able to operate in Australia, which would have flow-
on implications for the Government and defence of Australia. It found that the limitation went no 
further than necessary to achieve this purpose, because the exemption was tailored so as to 
allow discrimination only where necessary to comply with US law, and was conditional on certain 
reporting obligations. It was also relevant that the exemption had previously been applied in as 
limited a way as possible, without complaint from the workforce. 

Discussion 

The Tribunal commented on the concept of ‘arbitrariness’ in s 13(a) of the Charter. The Tribunal 
noted with approval the discussion of the meaning of the word ‘arbitrary’ by Kaye J in WBM v 
Chief Commissioner of Police [2010] VSC 219. It commented that it is arguable that there was no 
risk of arbitrary interference with privacy in the present case, because any interference with 
privacy would be authorised by the exemption, and therefore not unlawful. Regrettably, this is to 
conflate the concepts of arbitrariness and unlawfulness, which are expressed separately in the 
Charter and bear different meanings under human rights jurisprudence. 

Of further interest is the Tribunal’s acceptance that s 13 is, despite its internal modifier, subject to 
s 7(2). That is, that an interference with privacy could be arbitrary but still justified as reasonable 
under s 7(2).   

The decision is at http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VCAT/2011/729.html.  

Hamish McLachlan is a Lawyer in the Social Inclusion and Equality Program at Victoria Legal 
Aid. 

Court supports Charter protection of privacy in police interviews 

DPP v KW [2011] VCC (2 May 2011) 

The County Court recently handed down a decision in relation to the use by Victoria Police of 
‘pretext conversations’ to gather evidence. The matter involved an application by KW to have 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VCAT/2011/729.html
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evidence of a recording of a phone conversation between himself and the complainant excluded 
in his trial. This recording had been made at a police station using police equipment, although 
that equipment was operated by the complainant. No warrant had been obtained for the use of 
this equipment on the basis of Victoria Police’s view that the ‘participant surveillance’ exemption 
under the Surveillance Devices Act applied to this method of evidence gathering.  

The Defendant, and the Victorian Equal Opportunity and Human Rights Commission (VEOHRC), 
argued that the word ‘use’ in the relevant provision of the Surveillance Devices Act should be 
interpreted using the Charter and its right to privacy to include the manner in which the police 
‘used’ the surveillance device here – by setting up their own equipment and instructing the 
complainant in how to use it. The Court accepted these submissions and held that the Charter 
required this section to be read in this more rights protective manner. As a result, police will now 
have to obtain a warrant under the Surveillance Devices Act before they ‘use’ a surveillance 
device through another person, as they are required to in all other circumstances.  

This is a great result because it requires a level of independent scrutiny when privacy is invaded 
by police surveillance and closes a perceived loophole in the legislative regime. The invasion of 
privacy involved in covert surveillance is far more likely to be "reasonable" under s 7 of the 
Charter if a court has been satisfied that a warrant is justified than if the police have made the 
decision unilaterally.  

The defendant and VEOHRC also argued that the police had breached s 38 of the Charter by 
failing to give proper consideration to the right to privacy when making the decision to tape KW’s 
conversation. The Court agreed, finding that the police had acted unlawfully under s 38 because 
there was no consideration of KW’s right to privacy before deciding to record the conversation. 
However, the Court held that the right to silence in s 24 of the Charter was not limited by the 
police because the complainant was not acting as ‘agent’ for the police in the sense developed by 
the common law. The second ground of unlawfulness under s 38 of the Charter was therefore not 
made out. 

His Honour dealt with the issue of ‘proper consideration’ under the Charter by noting that ‘proper 
consideration’ of the privacy right in the context of covert surveillance requires the police to seek 
a warrant rather than doing the considering themselves: 

The point is there was not proper consideration of the right the accused had not to have 
his privacy unlawfully or arbitrarily interfered with. As the great weight of international 
jurisprudence makes plain the proper consideration of the right not to have privacy 
unlawfully or arbitrarily interfered with is by having the process independently authorised 
by the granting of a warrant by a court. This was not done and the unlawfulness in the 
sense of a breach of s 6(1) of the SDA occurred. (at [150]) 

This is an interesting treatment of s 38 and it perhaps conflates the Charter’s ‘act consistently’ 
command with the ‘proper consideration’ requirement. It appears to require that someone other 
than the public authority in question do the considering, which might be the result of the 
requirement to act consistently. 

The result of this case was that the unlawfulness arising from s 38 of the Charter and the breach 
of the Surveillance Devices Act enlivened the Court’s discretion under the Evidence Act to 
exclude the recording. VEOHRC had argued that the discretion to exclude evidence under that 
Act should itself be interpreted in a Charter-consistent manner, however the Court decided that 
because the standard interpretation of that act is not incompatible with Charter rights, it did not 
need to be interpreted any differently because of the Charter. Judge Mullaly exercised his 
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discretion not to exclude the evidence because the desirability of admitting it outweighed the 
undesirability: 

In my view this does not give curial approval to breaches of the SDA or to warrantless 
recordings of private conversations by the police. Rather it balances all the particular facts 
and circumstances of this case. It recognises the unusual nature of the offence to be tried 
and in particular the role of the spoken word in the elements of the offence together with 
the high probative value of the evidence. I have considered all the circumstances that lead 
the informant to obtain the evidence in the way he did. I have considered the heavy weight 
of the human rights involved and the importance of the state adhering strictly to 
transparent independent and balanced procedures before interfering with privacy and 
using the product against someone in a criminal trial. (at [209]) 

The defendant is considering appealing the decision not to exclude the disputed evidence.  

Sarala Fitzgerald is a Senior Adviser at the legal unit of the Victorian Equal Opportunity and 
Human Rights Commission 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

NZ Bill of Rights requires courts to give legislation the meaning which 
‘least restricts’ human rights 

Valerie Morse v The Police [2010] NZSC 45 (6 May 2011) 

Summary 

The Supreme Court of New Zealand has found that the right to freedom of expression contained 
in s 14 of the Bill of Rights Act 1990 (NZ) requires an objective approach to the determination of 
charges of offensive or disorderly behaviour for the purposes of s 4(1)(a) of the Summary 
Offences Act 1981 (NZ). The provision is directed at behaviour which, when objectively 
assessed, disrupts order in, or within view of, a public space. Whether those present are offended 
as a matter of fact, is only one consideration to be taken into account. 

Facts 

The appellant Valerie Morse, a member of the group Peace Action Wellington, attended a protest 
on ANZAC day 2007, at which she set fire to a New Zealand flag. The protest was organised to 
oppose New Zealand's military involvement in Afghanistan and other foreign conflicts. The 
appellant was charged with behaving “in an offensive or disorderly manner … in or within view of 
any public place'” under s 4(1)(a) of the Summary Offences Act 1981 (NZ). The appellant 
admitted to having set the flag alight in the grounds of Victoria University, within view of those 
attending the dawn service across the road at the Wellington Cenotaph. On conviction, the 
appellant was ordered to pay a fine of $500, court costs and witness fees. Her appeals to the 
High Court and the Court of Appeal were dismissed. Her further appeal to the Supreme Court of 
New Zealand raised the meaning of s 4(1)(a) in the context of her right to freedom of expression 
under s 14 of the Bill of Rights. 

Decision 

The leading judgment was delivered by Elias CJ, who found that the first task of the Court was to 
interpret the public order offence in accordance with s 6 of the Bill of Rights, which 'requires the 
meaning the least restrictive of the rights in Part 2 to be given to the provision.'   
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Elias CJ found that the words 'offensive' and 'disorderly' were both directed at the preservation of 
public order. Thus it is not sufficient that persons present be offended if public order is not 
disrupted. Similarly, the conduct complained of need not be violent or likely to lead to violence. 
However, the relevant behaviour must be such as to interfere with use of the public space by any 
member of the public, as through intimidation, bullying, or the creation of alarm or unease at a 
level that inhibits recourse to the place. 

Elias CJ stated that the text, purpose, and context of the offences described by s 4(1)(a) make it 
clear they are concerned, not with the protection of individuals from upset, but rather with 'the 
protection of the public from disorder calculated to interfere with the public’s normal activities'. 
The conviction was therefore entered on an erroneous view of the elements of the offence. What 
constitutes 'offensive' behaviour was wrongly treated as a contextual judgment arrived at after 
balancing the interests of the appellant against the impact of her expression on the feelings of 
those present. 

The offence provision was then considered in the context of the freedom of expression protected 
by s 14 of the Bill of Rights.  Preservation of public order is recognised by art 19 of the 
International Covenant on Civil and Political Rights (on which s 14 is based) to be a basis on 
which the freedom of expression recognised by s 14 of the Bill of Rights is properly limited. Elias 
CJ considered that s 4(1)(a) of the Summary Offences Act 1981 was intended by Parliament to 
limit freedom of speech in order to protect public order, stating that: '”other offences strike similar 
legislative balances in protection of other legitimate interests.'” However, 'offensive' behaviour is 
behaviour which, objectively assessed, disrupts order in a public space. As Anderson J stated, 
s 4(1)(a) of the Summary Offences Act 1981 must be interpreted in light of ss 5, 6, and 14 of the 
Bill of Rights, notwithstanding that in ordinary speech insulting or offensive language is language 
which reasonably does or would be expected to wound feelings. Since this approach to the 
interpretation of the offence differed from the view taken in the District Court, Elias CJ considered 
that the hearing had miscarried. Further, given the four years already taken in the lengthy appeal 
process, and the maximum available penalty of only NZ$1000, the Court did not consider it 
necessary to order a retrial. The conviction was set aside. 

Relevance to the Victorian Charter 

The decision is relevant to the interpretation and application of provisions in the Charter of 
Human Rights and Responsibilities Act 2006 (Vic) which are equivalent to ss 5, 6 and 14 of the 
Bill of Rights. For example, Elias CJ's statement that s 6 of the BORA requires the least 
restrictive meaning to be given to the protected rights could be applied to the interpretation of 
s 32 of the Charter, which also requires statutory provisions to be interpreted compatibly with 
human rights, to the extent that this is consistent with the purpose of the provision. In particular, 
the decision may be persuasive in the context of interpreting statutory provisions which purport to 
impose a limit on the right to freedom of expression contained in s 15 of the Charter. Under 
s 15(3)(b), that right may be subject to lawful restrictions reasonably necessary to protect public 
order. The decision suggests that the right to freedom of expression protected by the Charter 
should be given a wide scope. It is arguable that the elements of statutory offences designed to 
protect public order will not be satisfied unless, when assessed objectively, public order has been 
disrupted. 

The decision is at http://www.nzlii.org/nz/cases/NZSC/2011/45.html.  

Katherine Cooke is a lawyer at Allens Arthur Robinson. 

http://www.nzlii.org/nz/cases/NZSC/2011/45.html
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Police use of force to control demonstrators only permissible where there 
are no other means whatsoever to prevent breach of the peace 

Moos & Anor, R (on the application of) v Police of the Metropolis [2011] EWHC 957 (Admin) (14 
April 2011)  

Summary 

The England and Wales High Court recently concluded that action taken by the police to contain 
and then later disperse G20 protestors constituted an unlawful use of force, in the circumstances.  

The decision crystallises principles regarding in which circumstances the right to assemble and 
protest will legitimately be curtailed on the grounds of preventing a breach of the peace.  

Facts 

The case arises out of claims made by two demonstrators who took part in an assembly against 
the 2009 G20 summit, held in London.   

There were two protests running simultaneously at the time of the summit. One of the 
demonstrations was held outside the Royal Exchange and was described as being ‘seriously 
violent’, involving property damage and the burning of a branch of the Royal Bank of Scotland. 
The second was located a distance away, in Bishopsgate near a building called the Carbon 
Exchange. This second assembly was termed the ‘Climate Camp’ and was less disorderly and 
relatively peaceful, with many protesters bringing camping and cooking equipment, intending on 
staying at the site overnight.  

Police were anxious that protestors at the Royal Exchange would join those at the Climate Camp 
and intensify the demonstrations there. Accordingly, the police undertook a number of actions, 
including the containment of the Climate Camp protests between 7 pm and 11:15 pm and 
subsequent attempts to disperse the group by use of force in some instances, including ‘shield 
strikes’ and the use of batons. One of the claimants, Mr Moos, who was taking part in the 
demonstration, was not permitted to leave once containment commenced, although he was 
suffering from dehydration.  

The claimants sought judicial review of the police actions, alleging that they represented an 
unlawful use of force.  

Decision  

The key issue before the Court was whether the police containment of Climate Camp was 
“necessary, proportionate and justified in law”. The police actions would be lawful if they were 
reasonable steps to prevent a breach of the peace. Otherwise, they would constitute an unlawful 
deprivation of liberty in contravention of art 5 of the European Convention on Human Rights. 

The question of the lawfulness of the police action hinged on whether they reasonably 
apprehended an imminent breach of the peace at the Climate Camp or associated with the 
Climate Camp, such that its containment was reasonably necessary.   

The Court noted that the requirement of imminence or immediacy was an essential condition of 
the test, however, its application was flexible and must be judged contextually. Likewise, the 
Court set an appropriately high bar, indicating that the precondition of necessity would only be 
met in “truly extreme and exceptional circumstances”. Accordingly, curtailing the lawful exercise 
of a person’s rights should only take place where the police reasonably believed that “there [was] 
no other means whatsoever to prevent an imminent breach of the peace”.  
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Further, the Court opined that even when police action could lawfully be taken to prevent a 
breach of the peace, it must only be done in good faith and as a “last resort catering for situations 
about to descend into violence”. Though sympathetic to the difficult situation faced by the police, 
who they found were acting in good faith to best deal with what had been a “gruelling day”, the 
Court ultimately found in favour of the claimants.  

The Court made the following findings: 

 whilst there was justification to contain the protest outside the Royal Exchange due to 
the violence occurring there, there was no similar justification for such action at the 
Climate Camp by virtue of the conduct at that site alone; 

 there was no reasonably apprehended breach of the peace, either imminently or 
otherwise to justify the containment of the Climate Camp at 7 pm;  

 whilst there was a risk that there would be breaches of the peace resulting from the 
arrival of demonstrators from the Royal Exchange, this risk was not imminent sufficient 
to justify containment;  

 but for the containment, there would have been no need for release arrangements and 
the use of force; and  

 where force was used, such in the ‘pushing operation’ undertaken by the police, it was 
neither necessary nor proportionate, and the release policies in some instances were 
unduly inflexible.   

Whilst the Court was at pains to not be prescriptive in relation to the way in which police should 
handle such matters, they did take the view that it was necessary to provide training to officers 
and clear instructions regarding the circumstances in which the use of force was justified.   

Also noteworthy, the Court took the view that the invoking s 14 of the Public Order Act 1986 
(which permits senior police officers to enforce conditions on a public assembly) to clear the 
Climate Camp at the close of the day was fully justified, in light of the fact that it had run for 12 
hours and would otherwise cause severe public interference by blocking one of the main access 
points into and out of the city.  

Relevance to the Victorian Charter 

Pursuant to s 32(2) of the Charter, Victorian Courts would be entitled to consider the decision of 
Moos & Anor in interpreting the rights afforded under the Charter.   

The language and substance of s 21 of the Charter, to an extent, mirror that of art 5 of the ECHR, 
which enshrines the right to liberty and security and was under consideration in Moos & Anor. 
Under section 21 of the Charter, a person must not be subjected to arbitrary arrest or detention 
except on grounds and in accordance with procedures established by law. The decision may also 
be relevant in relation to section 16 of the Charter, which provides that every person has the right 
of peaceful assembly.  

The decision is significant as it provides clarity regarding the circumstances in which a person’s 
liberty, security of person and right to assemble may be restricted on the grounds of preventing a 
breach of the peace.  

The decision is at http://www.bailii.org/ew/cases/EWHC/Admin/2011/957.html.  

Alysia Abeyratne is a Solicitor with the Human Rights Law Group at Mallesons Stephen Jaques 

 

 

http://www.bailii.org/ew/cases/EWHC/Admin/2011/957.html
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Does the State have a positive obligation to provide housing? 

TG, R (on the application of) v London Borough of Lambeth [2011] EWCA Civ 526 (6 May 2011) 

Summary 

The UK Court of Appeal has considered whether a failure to provide housing and other supports 
to a vulnerable young person breaches their positive obligation to respect the right to a private 
life. The Court has signposted that ordinarily only failures that amount to ‘inhuman and degrading 
treatment’ will breach the UK’s positive obligation. 

Facts 

As a teenager, the appellant (TG) got into some trouble with the police and came to the attention 
of the local authority’s Youth Offending Service (YOS). As a result of his deteriorating relationship 
with his mother, the YOS referred TG to the Lambeth housing department, which provided him 
with accommodation for some seven months, when he was aged 16 and 17. Lambeth contended 
that the assistance was provided under the Housing Act 1996, although TG should have been 
provided with assistance under the Children’s Act 1989. By not referring TG for support under the 
Children’s Act, Lambeth failed to adhere to laws and practices for referring vulnerable young 
people to appropriate supports, which was a systemic failure by many local authorities, according 
to the accepted submissions of Shelter, acting as intervener. Had he been provided with 
assistance under the Children’s Act, TG would have been entitled to certain benefits, including 
continuing access to housing. TG applied for judicial review of Lambeth’s decision that he was 
not a ‘former relevant child’ and therefore not entitled to continuing support. 

The Court of Appeal (Neuberger MR, Wilson and Toulson LLJ) held that the failures of Lambeth 
and its staff were a breach of their duties, and declared that TG was a ‘former relevant child’ and 
therefore entitled to the continuing assistance. 

The Court of Appeal then turned to consider TG’s claim for damages for Lambeth’s past failures, 
as TG alleged that these failures ‘represent an infringement of his rights under Article 8 of the 
[European Convention on Human Rights] to respect for his private life’ (at [31]). 

Held 

The Court accepted that ‘Article 8 can impose positive obligations on public authorities’ ([33]), 
and cited a number of European and UK cases in support of that proposition. However, those 
cases ‘never held that a failure of the state to provide financial or other support to a person 
represented a violation of Article 8’ ([34]), with one domestic exception: R (Bernard) v Enfield LB 
[2002] EWHC 2282 Admin. In that case: 

…those entitled to care under s.21 [of the National Assistance Act 1948] were ‘a 
particularly vulnerable group’, for whom positive measures by way of community care had 
to be taken in order to enable them to enjoy, so far as possible, a normal private and 
family life; and ...  that Enfield's breach of statutory duty had condemned the claimants ‘to 
living conditions which made it virtually impossible for them to have any meaningful private 
or family life’, their rights under Article 8 had been infringed. 

In considering Bernard and later cases, the Court accepted general propositions of the operation 
of Article 8 (at [40]), including: 

 that the European Court of Human Rights ‘had always drawn back from imposing on 
states, by reference to Article 8, the obligation to provide a home or any other form of 
financial support’; 

http://www.bailii.org/ew/cases/EWHC/Admin/2002/2282.html
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 that the UK’s welfare system provided benefits which ‘went far beyond any positive 
action required by the convention’; 

 while the European Court of Human Rights had recognised the possibility that Article 8 
might in special circumstances require a state to provide positive welfare support such 
as housing, it had made plain that neither Article 8 nor even Article 3 imposed such a 
requirement as a matter of course; but 

 that, if a failure of support degraded a person's circumstances down to the level 
identified in Article 3, the latter required that it be provided. 

(Article 3 provides that a person has a right to freedom from inhuman or degrading treatment, 
which would be a greater infringement of rights than interference with Article 8 rights and would 
impose stronger positive obligations on states.) 

The Court also distinguished Bernard on the basis that the rights were more readily engaged 
where a family unit is involved, while TG was an individual. 

Having considered forerunning cases, the Court then turned to consider the actual loss suffered 
by TG, inquiring as to “the likely impact on the Appellant in his private and social and work life of 
having been given a lawful level of support” ([45]). The Court concluded (at [45]) that: 

The truth is that these various duties cast by Parliament upon the state to aid the personal 
development of a person who is or has been an adolescent in need, which raise the bar of 
welfare provision to him to an appropriately high level, of which we should all be modestly 
proud and which in my view we should strive to retain in being notwithstanding the state's 
temporary financial difficulties, are the creature of statute and enforceable on that basis. A 
failure to discharge the duties might lead to an infringement of that person's right under 
Article 3; but otherwise the consequences of failure are likely to be – as in this case they 
certainly are – far too nebulous, far too speculative and, insofar as discernible, far too 
slight to lead to a conclusion that the failure infringes his right to respect for his private life 
under Article 8.  

The Court rejected TG’s claim for damages. 

Relevance to the Victorian Charter 

At international law (and as recognised by the UK Court of Appeal), states have a positive 
obligation to respect human rights; this provides that states must go further than abstaining from 
interference in the enjoyment of human rights, and must also take positive actions to promote 
those human rights. This is often misunderstood as meaning that governments will be obliged to 
expend resources in a particular way, or ensure that every person obtains a base (high) level of 
living that is consistent with the aspirations of human rights laws. 

Cases such as TG show that, while there may be positive obligations imposed on states, these 
matters will be balanced with the competing rights, responsibilities and obligations of 
governments and peoples. TG (and the cases that go before it) acknowledge that the state may 
so infringe and neglect the human rights of vulnerable people to whom it owes a positive duty, 
that remedies may need to be provided. This approach ensures that governments are 
accountable for the services that they provide, while courts have a role to play in ensuring that 
human rights are enforced in egregious breaches of human rights. This is an appropriate 
safeguard to ensure that governments meet the norms and standards articulated in human rights 
laws, and sought by their constituent communities. 

The decision can be accessed at http://www.bailii.org/ew/cases/EWCA/Civ/2011/526.html. 

James Farrell is Manager and Principal Lawyer of the PILCH Homeless Persons’ Legal Clinic. 

https://office.pilch.org.au/exchweb/bin/redir.asp?URL=http://www.bailii.org/ew/cases/EWCA/Civ/2011/526.html
http://www.pilch.org.au/hplc/
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Mosley’s privacy breached in orgy case, but limited rights to seek an 
injunction 

Mosley v the United Kingdom (48009/08) (10 May 2011) 

Summary 

The European Court of Human Rights has ruled against former Formula One boss Max Mosley in 
the latest round of the well-publicised litigation he initiated in 2008 after the UK newspaper News 
of the World published an article and photographs alleging he had participated in sexual activities 
with five prostitutes in a London flat. 

On 10 May 2011, the Court unanimously held that there had not been any violation of Mr 
Mosley’s right to protection of private and family (as protected by article 8 of the European 
Convention on Human Rights) arising from the United Kingdom’s failure to impose on 
newspapers a legal duty to notify a person prior to publishing material which may breach the 
person’s article 8 rights, thus giving them the opportunity to seek in interim injunction preventing 
publication. 

Facts 

In March 2008, News of the World published a front page article about Mr Mosley entitled “F1 
boss has sick Nazi orgy with 5 hookers”, accompanied by further stories and photographs inside 
the newspaper.  

Mr Mosley initiated proceedings against News of the World, seeking injunctive relief and 
damages for breach of confidence and invasion of privacy. While the High Court refused to grant 
an interim injunction because the information had already been published extensively enough 
that it was no longer confidential, at trial the High Court held that there was no public interest 
justifying publication and thus Mr Mosley’s right to privacy had been breached. The High Court 
allowed Mr Mosley ₤60,000 in damages for the breach, and ₤420,000 for legal costs. 

Mr Mosley lodged a complaint with the European Court of Human Rights later in 2008 alleging 
that despite the monetary compensation he remained a victim of Convention violation because 
News of the World was not legally required to notify him in advance of publication of the material 
in question. He alleged this constituted a breach of article 8 (the right to privacy) alone, and when 
read together with article 13 (the right to an effective remedy) 

The central questions before the Court were: 

 Did the Government have a positive obligation to protect Mosley’s privacy by imposing a 
legal duty on News of the World (and all media in the general case) to warn him in 
advance of publication; thus allowing him to seek an interim injunction? 

 Would such a requirement strike the correct balance between the privacy interests 
protected under Article 8 and freedom of expression (Article 10)? 

 Are privacy damages adequate remedies for invasions of privacy and had Max Mosley 
exhausted his remedies?  

Decision 

At the outset the British Government argued that Mr Mosley was no longer a victim of Convention 
violation because he had been compensated by an award of damages (and costs) and that he 
had not exhausted his domestic remedies by not appealing a decision to refuse him exemplary 
damages or an account of profits. The Court held that he remained a victim because no amount 
of money could remedy his complaint about the lack of a pre-notification requirement, and of the 
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alternative domestic remedies referred to by the British Government none were relevant to his 
specific complaint before the Court. 

On the substantive complaint, the Court relied heavily on the margin of appreciation afforded to 
states in relation to the measures they adopt to protect people’s right to privacy. In the case of the 
United Kingdom, the Court emphasised the fact that a number of measures have been put in 
place to protect an individual’s article 8 rights. More broadly the Court noted that Mr Mosley had 
not provided any examples of other jurisdictions in which a pre-notification requirement existed. 
The Court also referred to previous jurisprudence in which it ‘implicitly accepted’ that damages 
following publication did provide an adequate remedy for article 8 breaches where newspapers 
publish private information which is later held to be not in the public interest and thus not justified 
(eg Von Hannover v. Germany, no. 59320/00 and Armonienė v. Lithuania, no. 36919/02). 

In conclusion, the Court expressed the view that the newspaper’s conduct was open to severe 
criticism and acknowledged that the private lives of persons in the public arena have become “a 
highly lucrative commodity for certain sectors of the media”. Nevertheless, the Court held that 
compliance with article 8 does not require a legally binding pre-notification requirement because 
of: 

 the possible ‘chilling effect’ of imposing such a duty; 

 significant doubts about its effectiveness; and 

 the wide margin of appreciation afforded to states to determine appropriate methods to 
secure respect for the right to private life. 

Relevance to the Victorian Charter 

The Court’s decision that a legally binding pre-notification requirement is not required to be 
introduced for a state to comply with article 8 of the European Convention suggests that the 
voluntary introduction of such a measure by Governments is unlikely. Further, the decision 
suggests that if such a requirement was introduced in Victoria, for example, there is in fact a risk 
it would be incompatible with the right to freedom of expression, particularly if it was accompanied 
by punitive fines and criminal sanctions. 

Jonathan Kelp is Senior Associate and Coordinator of the Mallesons Stephen Jaques Human 
Rights Law Group  

 

HRLC POLICY WORK 

National Human Rights Action Plan website launched 

As part of Australia's Human Rights Framework, the Australian Government is developing a new 
National Human Rights Action Plan. This presents an opportunity to systematically consider 
Australia's strengths and address our shortcomings in human rights laws and practice. The 
Human Rights Law Centre has created a new website www.humanrightsactionplan.org.au to 
provide NGOs with information about the National Action Plan process, and generate ideas for 
submissions to the Government's formal consultation process. 

To prepare NGOs for the Attorney-General's Department's consultation process, the Human 
Rights Law Centre in partnership with other NGOs will conduct a few small workshops in 
Melbourne, Sydney, Brisbane, Canberra, Darwin and Perth during June and July 2011. The 

http://www.humanrightsactionplan.org.au/
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workshops will consider the draft Baseline Study and develop ideas for actions to be included in 
the National Action Plan.  

Numbers at the workshops are strictly limited but if you are interested in attending, please contact 
Emily Howie. We cannot guarantee a place at the workshops but we are interested to support 
interested NGOs and community organisations with resources and will endeavour to include as 
many interested people possible in the workshops.  

Please feel free to comment on the guest blogs on the website and join in the twitter conversation 
by including the #nhrap hash-tag in your tweets. (We ask that you ensure your comments are 
relevant and constructive. The HRLC will delete any comments considered offensive.) 

UPR: Australia must move from ‘best practice engagement’ to ‘best 
practice implementation’ 

On 16 May 2011, the UPR NGO Coalition submitted a written statement on the UPR for 
consideration under Item 6 of the Agenda at the 17th Session of the UN Human Rights Council in 
June. That statement is set out below. 

NGO Coalition Statement on the Universal Periodic Review of Australia 

The draft report of the Working Group on the Universal Periodic Review of Australia contains 145 
recommendations. Together, these recommendations constitute a comprehensive and practical 
framework to improve the promotion and protection of human rights in Australia. 

The recommendations address and respond to a range of significant human rights issues, 
including in relation to the rights of Aboriginal and Torres Strait Islander peoples, Australian 
immigration policy and the practice of mandatory immigration detention, the lack of adequate 
legal protection of human rights, gender equality and the empowerment of women, prison 
conditions and oversight, police training and use of force, discrimination against minority groups, 
and disability rights, among others.  

The recommendations reflect the constructive and positive engagement of the Australian 
Government with the UPR, the research, advocacy and scrutiny of NGOs and the Australian 
Human Rights Commission, and the active and informed engagement of the UN Human Rights 
Council and States. 

The NGO Coalition considers that the recommendations contained in the Draft Report represent, 
in large part, a constructive, detailed and accurate assessment of current human rights issues 
and challenges in Australia. We encourage the Australian Government to give appropriate and 
adequate attention to all of the issues the subject of the UPR recommendations, including 
particularly those recommendations that are inconsistent with current government policy. 

In particular, the NGO Coalition considers that Australia should commit to the following major 

systemic and institutional reforms. 

1. Australia should fully incorporate its international human rights obligations into domestic 
law (with the aim of eventual Constitutional entrenchment) by introducing a 
comprehensive, judicially enforceable federal Human Rights Act. 

2. Australia should enact comprehensive legislation that addresses all prohibited grounds 
of discrimination, promotes substantive equality and provides mechanisms to prevent 
and effective remedies to redress systemic and intersectional discrimination. 

3. The Government should engage in further consultation with Aboriginal and Torres Strait 
Islander peoples as to implementation of the United Nations Declaration on the Rights of 

http://www.equalitylaw.org.au/nhrap/contact
http://www.equalitylaw.org.au/nhrap/guest-blogs
http://www.hrlc.org.au/files/Australian-NGO-Coalition-written-statement1.pdf
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Indigenous Peoples and the recommendations of the Report on Australia by the Special 
Rapporteur on the Rights of Indigenous Peoples (A/HRC/15/47.Add.4). 

4. Consistent with Australia’s stated commitment to the universality and interdependence 
of human rights, together with accountability for breaches, the Government should 
expedite ratification of the Optional Protocol to the International Covenant on Economic, 
Social and Cultural Rights, the Optional Protocol to the Convention against Torture, the 
International Convention on the Protection of the Rights of All Migrant Workers and ILO 
Convention 169 on Indigenous and Tribal Peoples. 

5. Australia should establish effective institutional mechanisms to systematically and 
transparently follow up on and implement the recommendations and views of UN human 
rights bodies.  

While, overall, Australia’s engagement with the UPR, including the Government’s engagement 
with civil society, has been very constructive, the NGO Coalition records its concern that 
statements made by the Australian delegation during the interactive dialogue do not reflect 
Australian law, policy or practice on immigration detention. The actual facts on immigration 
detention in Australia are as follows: 

1. Australian law provides for mandatory immigration detention of ‘unlawful non-citizens’ 
and does not allow for judicial consideration of the need for detention in individual cases. 
Immigration detention is not, as the Australian Government asserted, a measure of last 
resort. Asylum seekers who arrive in Australia informally are detained as a matter of 
course before other options have been exhausted. Further, the law does not impose 
time limits on immigration detention and the Government may and does detain people in 
immigration detention indefinitely. 

2. Detention is not only used as a last resort or for the shortest practicable time. As of 15 
April 2011 there were 6872 people in immigration detention across Australia 
(Department of Immigration and Citizenship (Community and Detention Services 
Division), “Immigration Detention Statistics Summary”, April 2011). More than 4200 of 
those people had been detained for longer than six months, and 1222 people had been 
detained for longer than 12 months. As at May 2011, around 900 asylum seekers 
accepted as refugees by the Immigration Department were being detained while 
awaiting the completion of security checks. 

3. The Australian Government’s statement to the Human Rights Council that children and 
their families would not be detained in ‘immigration detention centres’ refers to a policy 
that children will not be detained in particular high-security facilities. However, as at 15 
April 2011, there were 1048 children detained in other secure facilities within the 
immigration detention network where they are kept under guard and have no freedom of 
movement. Since the Australian Government’s announcement in October 2010 that it 
would move unaccompanied minors and vulnerable family groups out of immigration 
detention facilities and into community-based accommodation, the number of children in 
detention has increased by more than 300. 

In light of these facts, the NGO Coalition calls on Australia to take immediate steps to: 

1. repeal the provisions of the Migration Act 1958 relating to mandatory detention; 

2. enact legislation to ensure that asylum seekers are detained only where strictly 
necessary and as a last resort; 

3. enact legislation to ensure that no children are held in immigration detention; 
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4. provide for regular, periodic, judicial review of a person’s detention; 

5. codify in law time limitations on immigration detention; and 

6. ensure that all detainees have adequate access to legal counsel, interpreters, 
communication facilities, education, physical and mental health services and social, 
cultural and religious support networks. 

Australia is a democratic, stable and wealthy country and the Australian Government has stated 
that it is committed to improving the “protection and promotion of human rights at home, within 
our region and around the world” (Australia’s Human Rights Framework, p 7). Despite this, there 
are significant gaps in Australia’s legal and institutional protection of human rights and the 
practical realisation of human rights on the ground. With the primary purpose of the Universal 
Periodic Review in Geneva being to improve the promotion, protection and realisation of human 
rights in the State under review, the challenge and opportunity for Australia is to effectively 
implement the 145 recommendations on the ground. This will require principled leadership and 
commitment from the Australian Government, and ongoing coordination and dialogue between 
the federal, state and territory governments, the Australian Human Rights Commission, NGOs 
and civil society. 

Australia’s immediate follow up to the UPR should include the development of concrete plans for 
implementation, clear identification of responsible actors, and the setting of clear timeframes, 
targets and benchmarks. Member states also have an important role to play, including by 
encouraging Australia to make a mid-term report to the Council on the implementation of UPR 
recommendations and by pursuing those recommendations in their bilateral relations and 
dialogues with Australia. 

The NGO Coalition looks forward to working with the Australian Government, the Australian 
Human Rights Commission, the UN Human Rights Council, States and other civil society actors 
to ensure that UPR recommendations are accepted and implemented and make a real difference 
to the promotion, protection and fulfillment of human rights on the ground. 

Phil Lynch is Executive Director of the Human Rights Law Centre 

Addressing systemic discrimination and promoting equality: Submission 
to Government on the consolidation of Federal anti-discrimination laws 

The Human Rights Law Centre’s paper, Advance Australia Fair: Addressing Systemic 
Discrimination and Promoting Equality, is intended to inform the Government’s consolidation of 
Federal anti-discrimination laws and focuses on the need for the law to contribute to a more equal 
society by recognising and addressing systemic discrimination. 

Overview and Summary 

There are four Federal statutes governing discrimination law: the Racial Discrimination Act 1975 
(Cth), the Sex Discrimination Act 1984 (Cth), the Disability Discrimination Act 1992 (Cth), and the 
Age Discrimination Act 2004 (Cth). The Australian Human Rights Commission Act 1986 (Cth) 
governs, amongst other things, the procedure for obtaining redress in discrimination matters. 

In April 2010, the Federal Government announced its intention to streamline the Federal 
antidiscrimination Acts into a single comprehensive law (Consolidation Project). 

The Federal Government stated: 

A single Act will address current inconsistencies and make the system more user-
friendly by clarifying relevant rights and obligations. It will also provide the opportunity to 
review the complaints handling process and the related role and functions of the 

http://www.hrlc.org.au/files/Advance-Australia-Fair-Addressing-Systemic-Discrimination-and-Promoting-Equality.pdf
http://www.hrlc.org.au/files/Advance-Australia-Fair-Addressing-Systemic-Discrimination-and-Promoting-Equality.pdf
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Australian Human Rights Commission. Importantly, there will be no diminution of 
existing protections currently available at the Federal level. 

The Federal Government has indicated that the exposure draft legislation for the consolidated 
anti-discrimination law will be released sometime in 2011. 

The Consolidated Act should strengthen and modernise Australia’s Federal anti-discrimination 
laws. In this paper, the HRLC focuses on the need for the law to contribute to a more equal 
society by recognising and addressing systemic discrimination. 

In order for the law to effectively eliminate barriers to equality, it must recognise and address the 
systemic discrimination that is entrenched in institutions, policies and practices. Systemic 
discrimination creates and perpetuates disadvantage for whole groups of people and is not 
effectively addressed through individual complaints.4 If we recognise and respond to systemic 
discrimination, we will address the causes as well as the symptoms of inequality, thereby 
ensuring that discrimination does not occur in the first place and creating a fairer, more just and 
more inclusive Australia. 

This paper explores how the reactive nature of the current regime does little to address systemic 
discrimination and promote substantive equality and makes a series of recommendations 
designed to ensure that the Consolidated Act is an effective tool in addressing systemic 
discrimination. 

The HRLC would like to thank Clayton Utz, a leading Australian law firm, for their substantial 
assistance in researching and drafting this submission. 

Rachel Ball is Director of Policy and Campaigns with the Human Rights Law Centre 

Call for independent body to investigate police shootings 

On 1 and 2 May 2011 there were two police shootings in Victoria, one of which was fatal. 

In response, the Federation of Community Legal Centres, Flemington Kensington Community 
Legal Centre, Darebin Legal Centre and the Human Rights Law Centre wrote to three Victorian 
Ministers requesting that an independent body be properly empowered and resourced to 
investigate police shootings and deaths in custody. 

The letter is available at http://www.hrlc.org.au/files/LtrtoMinisters_May2011.pdf.  

Emily Howie is Director of Strategic Litigation and Advocacy with the Human Rights Law Centre 

Queensland’s fundamental legislative principles should include human 
rights considerations 

The HRLC has made a submission to the Queensland Parliament’s review of its ‘fundamental 
legislative principles’ (FLP). At various stages of the lawmaking process in Queensland, proposed 
Bills and subordinate legislation are assessed for consistency with FLP, which is defined under 
section 4 of the Legislative Standards Act 1992 (Qld).  

The HRLC has proposed that the definition of FLP be amended to include a requirement that 
legislation has sufficient regard to Australia’s international human rights obligations. This 
requirement reflects Queensland’s responsibilities under international law and contemporary 
community expectations about legislative standards. The HRLC considers that such a 
requirement will enhance the legislative and policy development process in Queensland. 

http://www.hrlc.org.au/files/LtrtoMinisters_May2011.pdf
http://www.hrlc.org.au/files/HRLC-Submission-Review-of-the-meaning-of-Qld-fundamental-legislative-principles.pdf
http://www.hrlc.org.au/files/HRLC-Submission-Review-of-the-meaning-of-Qld-fundamental-legislative-principles.pdf
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The HRLC also made submissions about improving the quality of information provided to 
parliament regarding the consistency of proposed law with FLP, and strengthening education 
measures to improve the understanding of Queensland citizens of their rights and liberties. 

Michael Griffith is a lawyer from Mallesons Stephen Jaques on secondment with the Human 
Rights Law Centre. 

 

HRLC CASEWORK 

HRLC represents teenager in immigration detention centre 

The Asylum Seeker Resource Centre recently engaged the HRLC to represent a teenage boy 
who had been transferred to an Immigration Detention Centre (IDC) from an Immigration Transit 
Accommodation (ITA) facility. The boy had no family or friends with him at the IDC. He had been 
the subject of sexually suggestive threats by adult detainees at the IDC and was fearful of being 
assaulted. The boy had an identification card that identified him as 16 years old but the 
Department of Immigration and Citizenship (DIAC) considered that he was 18. 

On 10 May 2011 the HRLC wrote to DIAC setting out our concerns about the boy’s physical and 
mental safety at the IDC. The HRLC noted DIAC’s obligations (in particular those arising under 
s.4AAA of the Immigration (Guardianship of Children) Act 1946 (Cth)) to provide for the boy’s 
basic human needs and safeguard him from clear risks to his well-being. The HRLC also noted 
the Government’s policy that children will only be detained as a measure of last resort for the 
shortest practicable time and in the least restrictive form appropriate to their circumstances. 

The HRLC asked DIAC to take immediate action to remove the boy from the IDC and place him 
in more suitable accommodation. This request was reiterated to DIAC on 11 May 2011. On 12 
May 2011 DIAC transferred the boy from the IDC and returned him to the ITA without the need 
for further action by the HRLC. 

The HRLC wishes to thank Chris Horan of the Victorian Bar for his pro bono advice in the 
resolution of this matter. 

Michael Griffith is a lawyer from Mallesons Stephen Jaques on secondment with the Human 
Rights Law Centre. 

HRLC acts for Aboriginal activist in landmark High Court case on 
representative democracy and political participation 

To what extent does the Australian Constitution entrench the principle of representative 
democracy and protect the right to freedom of political communication? Is it permissible, for 
example, for the state to impose parole conditions on a person that prevent him or her from 
attending public meetings or speaking to or interacting whatsoever with the media? These are 
among the highly restrictive parole conditions imposed on Aboriginal advocate and activist Lex 
Wotton.  

Mr Wotton was convicted of offences associated with the Palm Island riots that followed the death 
of Mulrunji Doomadgee in police custody in 2004. He was released on parole under strict 
conditions imposed under the Corrective Services Act 2006 (Qld) in 2010. 

In August, a Full Court of the High Court will hear a constitutional challenge to the parole 
conditions and legislation. The case – which is being run on behalf of Mr Wotton by a legal team 
comprising Allens Arthur Robinson, Levitt Robinson Solicitors, Ron Merkel QC, Kristen Walker,  
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Alistair Pound and the Human Rights Law Centre – raises significant issues regarding the nature 
and scope of the constitutionally implied freedom of communication on government and political 
matters.  

The HRLC’s involvement in this case builds on our previous experience acting in the landmark 
representative democracy cases of Roach v AEC (2007) and Rowe v AEC (2010). 

Phil Lynch is the Executive Director of the Human Rights Law Centre 

Victories in High Court completed with amended legislation protecting the 
right to vote 

Following up on two landmark High Court cases, Federal Parliament has passed legislation to 
overturn a ban on prisoners voting and to increase the amount of time people have to enrol once 
an election is called.  

Pursuant to the amendments to the Electoral Act 1918 (Cth), prisoners serving sentences of less 
than three years will now be able to vote and people will have seven days to enrol after election 
writs are issued.  

The HRLC played key roles in both cases which gave rise to these amendments, Roach v 
Commonwealth and Rowe v Commonwealth, and welcomes the legislation as a victory for 
representative democracy, political participation and accountable government.  

 

 

HRLC MEDIA COVERAGE 

The Centre has featured in the following media coverage since the last Bulletin: 

 Alex Boxsell, High Court to hear Palm Island case, The Australian Financial Review 27 
May 2011 

 Chris Merritt, Charter neutrality lost on human rights chief, The Australian, 27 May 2011 

 Farah Farouque, Parolee to challenge gag order, The Age, 26 May 2011 

 Agence France-Presse, UN blasts Australia over Malaysia boatpeople plan, MSN News, 
25 May 2011 

 Michael Edwards, UN questions legality of Malaysia refugee swap, ABC News online, 
24 May 2011 

 Milanda Rout, ALP vows tougher NT grog curbs, The Australian, 24 May 2011 

 Phil Lynch interview re ‘Malaysia Solution’, ABC News (TV) Breakfast, 24 May 2011 

 Malaysia asylum deal 'illegal', Sky News, 24 May 2011 

 Liz Hobday, Sentencing debate prompts fresh criticism of terror laws, PM (ABC Radio), 
24 May 2011 

 Xinhua,UN questions legality of Australia's asylum seeker deal with Malaysia, China’s 
People’s Daily, 24 May 2011 

 Farrah Tomazin, 'Equality chief lashes mooted law changes', The Age, 22 May 2011  

 Michael Magnusson, 'Expert warns of equal rights rollback', MCV, 17 May 2011  

http://afr.com/p/national/legal_affairs/high_court_to_hear_palm_island_case_BiteOYkdfakpgH4ITSPqWM?hl
http://www.theaustralian.com.au/business/legal-affairs/charter-neutrality-lost-on-human-rights-chief/story-e6frg97x-1226063674602
http://www.theage.com.au/national/parolee-to-challenge-gag-order-20110525-1f4f8.html
http://news.ph.msn.com/regional/article.aspx?cp-documentid=4865359
http://www.abc.net.au/news/stories/2011/05/24/3224958.htm
http://www.theaustralian.com.au/in-depth/aboriginal-australia/alp-vows-tougher-nt-grog-curbs/story-e6frgd9f-1226061476524
http://www.skynews.com.au/local/article.aspx?id=616724&vId
http://www.abc.net.au/pm/content/2011/s3225823.htm
http://english.peopledaily.com.cn/90001/90777/90851/7389567.html
http://www.theage.com.au/victoria/equality-chief-lashes-mooted-law-changes-20110521-1ey4h.html
http://www.mcv.gaynewsnetwork.com.au/news/expert-warns-of-equal-rights-rollback-008810.html
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 Chris Merritt, 'Exposed: bid to rig Victoria’s charter review', The Australian, 13 May 2011  

 Jeff Waters, 'Australia accused of misleading UN', The World Today (ABC Radio), 5 
May 2011  

 

 SEMINARS & EVENTS 

The Annual Castan Centre for Human Rights Law Conference 

9:15am – 4:30pm, Friday 22 July 2011 
Spring Street Conference Centre, 1 Spring Street, Melbourne 

The program for the Castan Centre for Human Rights’ annual conference includes  Mr Jeffrey L. 
Bleich, United States Ambassador to Australia, on ‘Corporate Social Responsibility and the Right 
to Connect (to websites, to the internet and to each other)’, Mr Rex Wild QC, Barrister and co-
author of the Little Children are Sacred report into child abuse in the Northern Territory, on 
‘Intervention, Interference or Invasion?’ and Professor Samina Yasmeen, Director of the Centre 
for Muslim States and Societies at the University of Western Australia on ‘Islamophobia and 
Multicultural Australia’. 

For further program and registration details, click here. 

Amnesty International’s Human Rights Conference 

6 to 8 October 2011 

Royal on The Park Hotel, Corner of Albert and Alice Streets, Brisbane 

Celebrate 50 years of Amnesty International at their Human Rights Conference in Brisbane this 
October. 

Salil Shetty, Amnesty International’s Secretary General will be delivering an address to the 
conference on the state of the world’s human rights. Come along and hear amazing personal 
stories, take part in robust discussions with top international speakers and learn about new ways 
to defend human rights. For more information check the conference website. 

Law and Religion - Legal Regulation of Religious Groups, Organisations 
and Communities 

15-16 July 2011,  

Melbourne Law School 

The Centre for Comparative Constitutional Studies at Melbourne Law School and the 
International Center for Law and Religion Studies at Brigham Young Law School are pleased to 
invite you to an international conference on: Law and Religion - Legal Regulation of Religious 
Groups, Organisations and Communities. Keynote Speakers include: Professor John Witte Jr, 
Emory University (US); Professor Rik Torfs, Catholic University of Leuven (Belgium); Dr Edward 
J. Larson Pepperdine University (US); Ratna Osman, Sisters in Islam (Malaysia). For further 
information download a registration form. 

 

 

http://www.theaustralian.com.au/business/legal-affairs/exposed-bid-to-rig-victorias-charter-review/story-e6frg97x-1226054950855
http://www.abc.net.au/worldtoday/content/2011/s3208564.htm
http://www.law.monash.edu.au/castancentre/events/2011/conference-2011.html
http://hrc.amnesty.org.au/
http://cccs.law.unimelb.edu.au/files/Registration.pdf
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The 2011 Human Rights Dinner 

Hosted by the Human Rights Law Centre and PILCH, the 2011 Human Rights Dinner was held in 
Melbourne on 6 May. It was a great opportunity for the human rights movement to celebrate a 
year of successes and re-commit to the struggle against inequality and injustice. The Dinner was 
attended by over 300 people from diverse organisations – the community sector, community legal 
centre, human rights advocacy organisations, judges, parliamentarians, the private legal 
profession, the Victorian Bar, the business community and philanthropic sector. 

That diversity was personified by the keynote speakers: Simon McKeon, 2011 Australian of the 
Year and an investment banker and private sector lawyer by profession, and Dr Cassandra 
Goldie, CEO of the Australian Council of Social Service with a background in the legal aid and 
community sectors.  

In an introductory speech Phil Lynch, Executive Director of the HRLC, reflected that 2011 is a 
year of great challenges for human rights in Australia, including in relation to strengthening the 
legal protection of human rights and equality, reforming conditions and oversight of places of 
detention, and Indigenous empowerment and participation. In her remarks, Fiona McLeay, 
Executive Director of PILCH, reflected on the critical role of community legal centres and pro 
bono lawyers in effecting progressive social change.  

The night culminated in a silent auction with some great prizes, including dinner for two with each 
of the Hon Rob McClelland, Justice Michael Kirby and Tim Costello. All in all, it was a fabulous 
night and a great way to celebrate in style human rights and the movement of which we are all 
part. We hope you can join us at the event in 2012! 

A big thank you to all of the businesses and individuals who donated prizes for the auction.  

 Julian Burnside 

 Michael Kirby 

 Tim Costello 

 Robert McClelland 

 Gary Mills at Jamsheed Magnum Wines 

 Geoffrey Robertson 

 David Webb 

 Eagle Ridge 

 Rob Hulls 

 Hopscotch Films 

 Renegade Films 

 Bundit Puangthong 

Human Rights Arts and Film Festival 

With the Melbourne program concluding on 22 May, the HRAFF now heads to Alice Springs, 
Canberra, Sydney, Byron Bay, Brisbane, Adelaide and Perth. Check out the program at the 
HRAFF website. 

 

http://www.julianburnside.com/
http://www.michaelkirby.com.au/
http://www.worldvision.com.au/
http://www.attorneygeneral.gov.au/
http://www.jamsheed.com.au/
http://www.geoffreyrobertson.com/index.html
http://thinkingaboutsuicide.org/blog/5
http://www.eagleridge.com.au/
http://www.parliament.vic.gov.au/members/id/107
http://www.hopscotchfilms.com.au/home/
http://www.renegade.com.au/
http://www.bundit.com.au/
http://hraff.org.au/
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 RESOURCES 

Book review: Current trends in the regulation of same sex relationships 
(Federation Press, 2010) 

Current Trends in the Regulation of Same Sex Relationships considers the evolution of rights 
protecting same sex attracted people. Under the editorship of Paula Gerber and Adiva Sifris, the 
contributors cover a range of topics related to the rights of same sex attracted people. In 
particular, the contributors focus on the legal recognition of same sex marriage and the rights of 
same sex couples to parent, and to be legally recognised in their role as parents.   

In the first chapter, Lesbian Parenting in Australia: Demosprudence and Legal Change, Adiva 
Sifris looks at changes in the demographic structure of Australia in order to understand the 
interaction between societal attitudes and law changes. Sifris considers the trend towards 
individualism and the rights of the individual as significant factors in influencing the acceptance of 
new family forms within the identity of the Australian family. In particular, the paper reviews the 
processes that led to lesbian couples in Victoria being able to access clinical fertility treatment 
and laws that recognised the same sex partner of a woman who has undergone an assisted 
conception procedure as the parent of her partner’s child. One of the messages Sifris raises is 
the way same sex attracted people and gay and lesbian lobby groups in Victoria created an 
environment conducive for legal reform. The coordinated efforts of individual lesbian parents and 
grandparents, along with lobby groups, created an image of common families raising children 
while simultaneously being exposed to uncommon conditions amounting to discrimination. The 
submissions made by individuals and groups combined with the volume of submissions received 
by the Victorian Government pushed a contentious issue into the media spotlight, creating the 
impetus for legal reform.  

In her chapter titled, The Best Interest of Children in Same Sex Families Paula Gerber considers 
the rights of same sex children under international law. Under international law the rights of a 
child are enshrined in the Convention on the Rights of a Child (CRC), of which 193 nation States 
are signatories. Gerber's analysis arises out of art 3(1) of the CRC, which compels nation States 
to act in '”he best interests of the child”. The paper concludes that states which fail to recognise 
the family of a same sex child, through the legalisation of same sex marriage and/or who do not 
recognise non biological parents, are failing to confer upon a child of a same sex couple the 
same rights that are a available to a child of a heterosexual couple. Gerber concludes that states 
who do not implement such laws are not acting in the best interest of the Child, and are in breach 
of their obligations under international law.  

The third chapter, The Geography of Same Sex Families in Australia: Implications for Regulatory 
Reform, by Andrew Gorman Murray and Chris Brennan Horley analyses census data to make 
conclusions about the geographic composition of same sex couples. Their research confirms 
popular stereotypes of large inner city same sex attracted populations in Melbourne and Sydney. 
The research also echoes some the messages identified in the first chapter; in particular, that 
societal attitudes influence law reform. This is evidenced by policy implemented by local inner city 
councils in Melbourne and Sydney to protect gay rights. For example, the City of Sydney 
Relationships Declaration Program (2005), the City of Melbourne Relationship Declaration 
Register (2007), the City of Yarra Relationship Declaration Register (2007) and the Civil 
Partnerships Act 2008 (ACT). 
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While the research confirms certain stereotypes, this chapter identifies other trends at odds with 
popular stereotypes. For instance:  

 considerable populations of same sex attracted couples live in suburban Melbourne, the 
East Central Highlands in Victoria, Central Northern Territory, the northern coastal areas 
of NSW, Far North QLD and Southern Tasmania; 

 over 40% of same sex attracted couples in Australia live in areas where there are 
considerably less same sex attracted couples than certain regional areas and many 
inner city areas; 

 the concentration of same sex female couples is higher in outer suburban areas; and 

 the population distribution of same sex parents is more diffuse than same sex couples 
without children. 

The authors conclude that the problems facing same sex attracted couples in these areas is that 
previous research has concluded that these localities were ‘non gay areas’ and therefore services 
tailored to the needs of gay and lesbians are often not extended to these communities.   

This chapter is an important reminder that policies and law reforms affecting same sex attracted 
people need to be developed in such a way that they meet the needs of all same sex attracted 
people. In practice, this means ensuring that the reach of change extends into areas beyond the 
inner city areas of our large capitals. Gorman Murray and Brennan Horley conclude that while 
“same sex groups are a social minority, they are not a geographical minority.” 

The following chapter, Pragmatic Imbalances: Australian Lesbian and Gay Foster Carers 
Negotiating the Current Legal Context, by Damien Riggs looks at one of the four ways in which 
same sex attracted couples can play a parenting role, this being as foster carers. In Australia, 
foster parenting is more popular than adoption for children whose parents cannot care for them.  

While the demand for lesbian and gay foster carers has increased, Riggs notes the absence of 
any reference in foster carer legislation in South Australia, Victoria and Queensland to equal 
opportunity and anti-discrimination laws. Riggs goes onto say that the potential for discrimination 
against same sex attracted couples who are foster carers exposes a further area that requires the 
attention of policy makers and law reformers.  

In ‘Regulation of Same Sex Relationships: Social Construction of Marriage’, Charlotte Frew looks 
at the development of marriage as an institution. The evolution of marriage is analysed to 
illustrate how previously prohibited partnerships, like those between Anglicans and Catholics and 
between a widowed man and his sister in law after the death of his wife, are now legally 
recognised partnerships for the purposes of marriage. Frew also raises the importance of the 
relationship between the church and state and the impact this relationship has had on the 
evolution of legal reforms to widen the scope of marriage. Frew concludes by suggesting that 
marriage laws in Australia have been more influenced by liberty and pragmatism rather than 
religious boundaries. Drawing on recent polling suggesting that 60% of the community support 
same sex relationship recognition, the likelihood of existing marriage laws being expanded to 
include same sex attracted people is considered high.  

Jamie Gardner’s article, Same Sex Marriage: A Worldwide Trend? reviews ten countries that 
have legalised same sex marriage to identify factors that have led to the removal of longstanding 
barriers preventing the legalisation of such laws. Gardiner identifies the following factors that are 
at the forefront of the trend towards same sex marriage.  

 Same sex marriage often evolves from another, lesser form of relationship recognition, 
like a partnership registration scheme. 
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 Where there is regional legislative capacity, relationship recognition occurs sporadically 
before it becomes uniform.  

 Legalisation of same sex marriage is generally preceded and/or accompanied by laws 
proscribing discrimination on the basis of sexual orientation. 

 Lesbian and gay activists have, over many years, played an important role in securing 
same sex marriage legislation. 

 Left wing or centre left governments have been a major factor in achieving same sex 
marriage, as distinct from right wing oppositions and religious groups who have delayed 
or prevented progress. 

In the final chapter, The Right to Same Sex Marriage in South Africa Jacqueline Heaton 
considers the recognition of same sex marriage in South Africa. The legalisation of same sex 
marriage in South Africa is seen as a considerable achievement, given the country’s past. 
However, the South African experience in this area provides lessons for countries which are yet 
to legalise same sex marriage. Heaton argues that the right to same sex marriage in South Africa 
has failed to consider problems experienced by same sex couples in family law, in particular, 
because these same sex relationship laws use heterosexual civil marriage as the statutory 
yardstick. This has resulted in residual inequalities and uncertainties faced by same sex couples 
who exercise their right to be married. While same sex marriage exists in South Africa systematic 
problems remain which need to be addressed by policy makers in South Africa to ensure that the 
rights available to same sex couples equate with the rights available to heterosexual couples.  

The contributors in this book highlight a growing global trend towards the recognition of same sex 
marriage and equal rights for same sex attracted parents. As national communities around the 
world have become more accepting of same sex attracted people, atates have in turn gone down 
the path of conferring equal rights on same sex people. In the foreword, Michael Kirby quotes 
from a speech of the Spanish Prime Minister made in support of same sex marriage rights in his 
country.  

Today, Spanish society answers to a group of people who, during many years, have been 
humiliated, whose rights have been ignored, whose dignity has been offended, their 
identity denied and their liberty oppressed.  Today, Spanish society grants them the 
respect they deserve, recognised their rights, restores their dignity, affirms their identity 
and restores their liberty...Today we can offer [our children] a beautiful lesson: every right 
gained, each access to liberty has been the result of the struggle and sacrifice of many 
people that serve our recognition and praise. 

Kirby then asks why Australia has been so slow to embrace reform in this area Jamie Gardiner 
concluded in his piece that the convergence of State and Territory laws protecting sexual 
orientation, the varied legislative instruments establishing registered partnership schemes 
throughout Australia, and the election of minority ALP Government in late 2010 created an 
environment conducive to legalising same sex marriage in Australia. In light of Julia Gillard’s 
ongoing opposition to same sex marriage and opinion polls suggesting that her government will 
struggle to be re-elected, it appears that public opinion is likely to remain well ahead of law reform 
in this area.  

Heath Paynter is lawyer with Russell Kennedy on secondment with the Human Rights Law 
Centre 
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Australian Human Rights Register thanks you for your submissions 

Thank you for your contributions to the Register this past year! Submissions for 2011 have now 
closed, and we’re hard at work preparing our Report to be released in July using your stories. 
Please send any late submissions you may have for this Register period to us as soon as 
possible so we may include your clients’ stories in the Report. 

Submissions for the 2012 Register are now open. Help us get next year’s Register off to a flying 
start and make the submission of your clients’ stories a habit. Remember, we want to hear them 
all – both positive and negative – and your organisation’s input is critical to ensure all areas of 
advocacy and state's issues are adequately documented. 

What is the Register? 

The Australian Human Rights Register provides a quick and easy opportunity for NGOs to 
document human rights developments in Australia. The Register provides an annual record of 
human rights stories from across Australia, documenting the current state of human rights by 
tracking both positive and negative human rights developments. Your contribution will help 
ensure the better protection and enhancement of human rights in Australia and raise awareness 
of human rights in the community.  

The Register allows NGO contributors to share the human rights stories that have arisen in case 
work and service delivery. Once closed, we will prepare an annual report from the submissions to 
the register to be used as a tool of advocacy, in documentation and submissions, in public 
speaking and communication with key decision-makers, including the United Nations bodies 
responsible for advancing human rights, media and lobbying for improved outcomes and human 
rights.  

Please note that the Register only takes entries from NGOs and not from individuals. Tell your 
clients’ stories by submitting them to the Register at: www.hrlrc.org.au/australianhuman-rights-
register/  

If your organisation wishes to make entries to the Register but does not have capacity to do so, 
please feel free to contact us at HumanRightsRegister@hrlrc.org.au or on (03) 8636 4450.   

We hope to hear from you!  

Liz Austin is a volunteer lawyer with the Human Rights Law Resource Centre and Coordinator of 
the Australian Human Rights Register 

 

 HUMAN RIGHTS JOBS 

The Danish Institute for Human Rights 

The Human Rights and Business Department is part of The Danish Institute for Human Rights 
devoted to business and its impact on human rights. The Department has the world’s largest 
business-focused teams of human rights specialists, and is currently advertising a number of 
positions, including: Analyst, Human Rights Advisor and Interns. 

Aboriginal Family Violence Prevention and Legal Service 

Aboriginal Family Violence Prevention and Legal Service Victoria is seeking a paralegal support 
worker for their Collingwood head office. This is a great opportunity to work for a Koori legal 

www.hrlrc.org.au/australianhuman-rights-register/
www.hrlrc.org.au/australianhuman-rights-register/
mailto:HumanRightsRegister@hrlrc.org.au
http://www.humanrightsbusiness.org/?f=aboutus/opportunities
http://www.humanrightsbusiness.org/?f=aboutus/opportunities
http://www.fvpls.org/VacantPositions.php
http://www.fvpls.org/VacantPositions.php
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service, providing assistance to lawyers, client support and contributing to community activities. 
Applicants for this position must be female, and preferably of Aboriginal or Torres Strait Islander 
descent. 

 

 FOREIGN CORRESPONDENT 

The business of human rights 

Following up on the work of the UN’s Special Representative of the Secretary-General on human 
rights and transnational corporations and other business enterprises, a number of civil society 
organisations including Amnesty International, Human Rights Watch, the International 
Commission of Jurists and the HRLC, have signed the following joint statement aimed at 
advancing the global business and human rights agenda. 

The mandate of the Special Representative of the Secretary-General (SRSG) on human rights 
and transnational corporations and other business enterprises, Prof. John Ruggie, will come to an 
end in June. As the Human Rights Council considers his final report, it should take the 
opportunity to reaffirm its goal to advance the protection of human rights in relation to business 
activity and assess progress to that end. Importantly, it also should establish a robust follow-on 
mechanism that builds on and complements the substantial work of the SRSG 

We recognize the SRSG’s commitment to addressing business and human rights issues and the 
progress achieved during his tenure. We appreciate in particular that the ‘Protect, Respect, 
Remedy’ framework put forward by the SRSG and adopted by the Council in 2008 broadly 
reinforces core human rights principles. The challenge remains ensuring that in practice States 
uphold their duty to protect, companies meet their responsibility to respect, and victims are able 
to exercise their right to an effective remedy. At present, major gaps in protection leave 
individuals and communities vulnerable to abuse, serious obstacles impede them when they seek 
redress, and those responsible are only rarely held to account.  It is vital that the Council’s work 
on business and human rights address this reality and respond to the needs of victims. 

In his final report before the Council, the SRSG offers numerous suggestions to States and 
companies in the form of  Guiding Principles for the Implementation of the UN Protect, Respect, 
Remedy Framework. The Guiding Principles do address a range of topics in a useful manner; 
however, some important issues that merit attention are not adequately reflected or addressed. 

To further facilitate implementation of the Framework and address outstanding issues consistent 
with international human rights standards, additional steps are needed. For example, the SRSG 
himself has recognized that supplementary measures such as a multilateral legal instrument on 
business and human rights may be required to provide greater clarity and increase legal 
protections. 

More generally, there is a clear need for a strong follow-on mechanism to complement the work 
to date. We note that the SRSG mandate lacked the standard capacity of other UN Special 
Procedures to receive information relating to specific-instances and conduct country visits. We 
firmly believe that the Council should bring the business and human rights mandate in line with 
other thematic mandates by including the explicit remit to seek and receive information 
concerning alleged business-related human rights abuses. In this way, the Council can learn how 
the Framework and Guiding Principles are applied in practice, with a view to identifying relevant 
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issues, informing future action and ensuring that the perspectives and experiences of victims of 
human rights abuse are considered. 

With this in mind, we urge the Council to follow up on the SRSG’s work and advance the global 
business and human rights agenda by establishing a Special Procedure to perform the following 
priority functions: 

 Assess the implementation by States and non-State actors of the ‘Protect, Respect and 
Remedy’ Framework, with reference to the proposed Guiding Principles and to all 
applicable and relevant international responsibilities and obligations, including by 
carrying out country visits, collecting best practices and receiving and seeking 
information from States, businesses, rights-holders and other relevant sources, and by 
issuing recommendations to relevant States, business and other non-State actors. 

 With a view to developing an international legal instrument, analyze the options for 
addressing weaknesses and inconsistencies in the legal protection of human rights 
including, but not limited to, those related to gross human rights abuses and make 
recommendations for action.  This analysis might best take the form of a consultative 
and comprehensive report to be issued with a view to advancing an inter-governmental 
standard setting process. 

 Make any other supplemental recommendations to States and businesses and 
elaborate additional guidance as needed, especially in a manner which responds to the 
experiences and difficulties faced by victims of business-related human rights abuse in 
relation to access to justice. 

We also support the inclusion in a new mandate of functions, such as those below, to help ensure 
that the work of the Special Procedure is well integrated and responsive to stakeholders: 

 Carry out periodic consultative reviews with stakeholders to evaluate the functionality of 
the Guiding Principles and to consider other relevant issues. 

 Identify and where practicable facilitate advisory and capacity-building services to 
governments, civil society and victims of business-related human rights abuses, in 
collaboration with the Office of the High Commissioner for Human Rights. 

 Coordinate with other international, regional and national mechanisms to ensure the 
highest standards of human rights protection across relevant multilateral, regional and 
national organs and instruments. 

 

IF I WERE ATTORNEY-GENERAL… 

Preventing slavery and human trafficking 

Dr Mark Zirnsak 

If I were Attorney General, I would take action to assist in global efforts to end human trafficking 
and slavery, by addressing goods imported into Australia where these crimes have been used in 
the production of the goods. 

There can be no doubt there are goods entering Australia that are produced using slavery or 
trafficked labour. The US Department of Labor has identified a wide range of goods that involved 
the use of forced labour and exploited child labour that are imported into the US. These goods 
include footwear, textiles, cocoa, bricks, carpets, clothing, cotton, gems, rice, silk, palm oil, rubber 
and pornography. For example, the US Department of State estimates that more than 109,000 

http://www.dol.gov/ilab/programs/ocft/pdf/2009tvpra.pdf
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children in Cote d’Ivoire’s cocoa industry work under “the worst forms of child labor”, and that 
some 10,000 are victims of human trafficking or enslavement. Cote d’Ivoire supplies 
approximately 40% of the world’s cocoa supplying brands like Nestlé and Mars. 

Many of the same goods from the same countries are imported into Australia. For those goods 
where trade figures exist, over $600 million of goods in categories where there is a risk that 
forced labour or exploited child labour were used in the production were imported into Australia in 
2009–2010. 

While the Australian Government has made it an offence for any Australian individual or company 
to engage in any financial transaction involving a slave, regardless of where it occurs in the world, 
no effort is currently made to identify Australian companies importing goods that involve the use 
of slavery in their production. The result is that no Australian company has been prosecuted for 
being associated with slavery in the production of goods they have imported and sold. 

Slavery is recognised internationally as a serious criminal offence, and human trafficking is 
achieving similar recognition. Other countries around the world, especially the US, are taking 
slavery and human trafficking in the supply chains of companies with growing seriousness and 
introducing measures to address the problem.  

One of the reasons Australia needs to act is law and, especially, law enforcement is inadequate 
in combating slavery and human trafficking in a number of countries that Australia imports goods 
from. While many of these countries have made commendable efforts to combat slave labour, 
forced labour and trafficked labour, support from the demand side of the equation by consumer 
countries like Australia would assist in eradicating these abuses.  

Further, goods produced with the involvement of slavery or trafficked labour meet the 
international definition for the proceeds of crime. Australia is a State Party to the UN Convention 
Against Corruption (UNCAC). Article 2 of UNCAC defines “Proceeds of Crime” as “any property 
derived from or obtained, directly or indirectly, through the commission of an offence”. By this 
definition, goods produced through the use of slavery and trafficked labour and any revenue 
generated from the sale of such goods are proceeds of crime. 

As Attorney General I would commission research, similar to that conducted by the US 
Department of Labor, to identify goods being imported into Australia where there is a high risk of 
human trafficking and slavery having been involved in their production. I would seek to introduce 
Australian legislation to match the US Trafficking Victims Protection Reauthorisation Act 2005 
which requires the Government to take action to create standards to reduce the likelihood that 
imported goods involve the use of exploited child labour or forced labour. This would include 
working with industries identified as carrying a significant risk to take meaningful steps to monitor 
their supply chains and take any necessary corrective action.  

I would seek the introduction of Australian legislation to match the California Supply Chain 
Transparency Act (SB657) to require businesses importing goods at risk of slavery or human 
trafficking being involved in their production to disclose publicly what actions they are taking to 
ensure these crimes are not in their supply chain. 

I would seek amendment to the Financial Management and Accountability Act 1997 to ensure 
that, in government procurement, companies would need to provide evidence they have taken 
reasonable steps to ensure slavery and human trafficking had not been involved in the production 
of goods, where such a risk exists for the goods in question. 

For industries where the risk of slavery and human trafficking in the production of goods was high 
and where the industry failed to demonstrate a willingness to take effective steps to end these 
abuses, I would seek the introduction of mandatory certification standards. We already see 

http://www.dfat.gov.au/publications/stats-pubs/cot-fy-2009-10.pdf
http://www.antislavery.org.au/resources/legal-resources/key-australian-legislation/39-the-commonwealth-criminal-code.html
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examples of mandatory certification being applied to illegally sourced timber and wood products 
through the US Lacey Act, with the Australian Government currently looking at doing something 
similar through the Illegal Logging Prohibition Bill 2011. Mandatory certification is also required of 
diamonds to ensure they are not ‘conflict diamonds’ through the Kimberly Process in which 75 
countries participate. This certification process only deals with the problem of diamonds being 
used to finance rebel groups in armed conflict, and currently lacks standards to address forced 
labour in the production of the diamonds. The mandatory certification standards I would seek to 
introduce would aim to deal specifically with slavery and human trafficking. 

Ending slavery and human trafficking needs action in the source countries where these abuses 
occur. However, it also requires action by consumer countries like Australia. We should not seek 
to benefit from the cheaper prices of goods produced with these abuses in their supply chain, but 
instead should be willing to make it clear we will not be the willing recipients of such goods.  

Dr Mark Zirnsak is Director of the Justice and International Mission Synod of Victoria and 
Tasmania, Uniting Church in Australia. Mark is also the National Coordinator of the Australian 
Network to Ban Landmines, Chair of the Victorian InterChurch Gambling Taskforce and Chair of 
the Victorian Council of Churches Social Questions Committee.  
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The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is a leading community legal centre.   

The Centre promotes and protects human rights through policy analysis, advocacy, strategic 
litigation and capacity building.   

Through these activities, the Centre contributes to the alleviation of poverty and disadvantage 
and the promotion of freedom, dignity and equality.   

The Centre is a registered charity.  Donations are gratefully received and fully tax deductible. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda 
ABN: 31 117 719 267 

 

Follow us at http://twitter.com/rightsagenda for updates as they occur; 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre; and 

Visit www.hrlrc.org.au every Friday for a weekly human rights news summary.   
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