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END OF FINANCIAL YEAR HUMAN RIGHTS APPEAL 

Thank You! 

Dear supporters 

I’m very pleased to report that our end of financial year appeal raised $48,585. 

Thank you to everyone who supported the Human Rights Law Centre during this and previous 

appeals. Without your support our ability to provide strong, principled and independent human 

rights advocacy would be greatly diminished. 

Thank you. 

Hugh de Kretser 

Executive Director 

Human Rights Law Centre 

 

 

 OPINION 

Lets help Victoria Police beat racism 

The consultation phase of the Victoria Police inquiry into racial profiling has four weeks to 

go. Victoria Police are currently accepting submissions from the public about their ‘field contact’ 

policy and cross-cultural training. Community networks, youth agencies, Aboriginal, health and 

legal organisations are preparing powerful submissions about the impacts of discriminatory 

policing and what we, as community agencies, expect as a minimum response from Victoria 

Police. The call to prevent racial profiling is growing. 

Abhorrently racist stubby holders, produced by police officers in both Sunshine and Bairnsdale 

have been exposed over recent weeks, along with an emailed photo, described by Chief 

Commissioner Ken Lay as "mind-numbing" showing two female officers posing with an arrested 

Sudanese man. This very recent photo, sounding very much like a 'trophy shot', commonly seen 

from war zones, has resulted in the two officers being suspended, and tells us something about 

how far Victoria Police needs to go before everyday practice meets basic human rights 

standards. 

We welcome Chief Commissioner Lay's firm condemnation of these racist incidents. "You'll 

probably see significant action by Victoria Police against members who behave in an overtly 

racist way," he told ABC radio recently. But these incidents only reflect what is happening on the 

streets of Melbourne and in regional Victoria. They reflect the experiences of so many of our 

clients who report horrific racist assaults and beatings, and so many members of the public who 

experience extraordinary attention from police each and every day.  

"I've been stopped countless times during my mid teens for random searches and the requiring of 

my ID. So much to the extent police officers memorised the names of myself and that of my 

peers," reports a 20 year old Somalian Australian who has made a submission to the inquiry. 

'Countless' field contacts with police, even though not all would involve any 'overt' racism, have 

an enormously detrimental, health, psychological and exclusionary impact on young people and 

their communities. 

http://www.police.vic.gov.au/content.asp?Document_ID=39350
http://www.theage.com.au/victoria/call-to-prevent-police-racial-profiling-20130627-2p04o.html
http://www.heraldsun.com.au/news/law-order/cop-shop-stubby-holder-mocks-sudanese/story-fni0fee2-1226655498860
http://news.ninemsn.com.au/national/2013/06/26/10/19/no-place-in-vic-for-racist-cops-ken-lay
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Daniel Haile-Michael, the lead applicant in the Race Discrimination Case which sparked this 

inquiry, has consistently articulated why racially discriminatory policing needs to stop: 

“Racial profiling makes you feel like you will never belong in society. That 

you’re not welcome here, and that you are a second-class citizen no matter 

what … For any migrant community, police are a reflection of the government 

and the mainstream community.” 

As a nation, Australia has been enriched economically, socially and culturally by successive 

waves of migrants and refugees. Our immigration program is lauded as a ‘secret to our nation’s 

success’ and an invaluable economic and cultural asset for Victoria. Victoria claims to be a global 

leader in multicultural affairs, promoting a cohesive multicultural, multilingual and multifaith 

society. 

But despite this, many years of brave testimony from Aboriginal and African Australian 

communities, media reports and the Race Discrimination Case itself, have all highlighted 

systemic racism within and by Victorian police. 

Reynah Tang, President of the Law Institute of Victoria said last month that: 

“Racial profiling is discriminatory and often affects the most marginalised 

minority groups. It has health and social consequences, including making 

people fearful and mistrustful of police. We need to banish racial profiling 

entirely.”  

We couldn’t agree more.  

The real challenge for Victoria Police is moving beyond the idea of 'bad apples' - individuals who 

display overtly racist views. 

There are two systemic issues at play which are yet to be acknowledged by the Chief 

Commissioner.  

One is the antagonistic and often racist culture that persists in many regions and police stations 

toward sections of our communities.  

The second is a more widespread 'implicit bias' within operational policing that sees such a huge 

disproportion of police contacts between white kids and black kids.  

These biases are tolerated, ignored, minimised or re-enforced by Sergeants and more senior 

officers and training fails to address these often hidden and unconscious stereotypes and 

assumptions. These are the more difficult systemic issues that we hope will be revealed to 

Commissioner Lay from this inquiry. 

International experience tells us that real change can happen. 

The recent UK Stop and Think Again Report showed that when racial profiling is reduced, police 

are not only more effective at solving crime, but are more trusted by the communities in which 

they work. The changes adopted in the UK include training in lawful and proportionate use of the 

stop powers and the transparent collection and monitoring of racial bias stats down to the local 

level and individual officers. The UK police regions concerned have seen reductions of up to 50 

per cent in overall stops and, in some regions at least, a fall in disproportionate usage against 

ethnic minorities.  

The Ottawa Police Service also recently began its Traffic Stop Race Data Project, during which 

Ottawa Police Officers, by their observation only, will record the race of the driver at all traffic 

stops for a two year period.  

http://www.immi.gov.au/media/success_stories/
http://www.immi.gov.au/media/success_stories/
http://www.theage.com.au/opinion/no-one-should-be-stopped-by-police-just-because-theyre-black-20130218-2end5.html
http://www.equalityhumanrights.com/key-projects/race-in-britain/stop-and-think-again/
http://ottawapolice.ca/en/community/diversitymatters/racialprofiling.aspx
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The race data collection project both acknowledges and seeks to address community concerns 

about racial profiling and is seen as a crucial step in ensuring bias free policing. This exemplary 

openness and accountability would go a long way in building community trust and confidence in 

Victoria. 

We have already outlined the key steps we believe will be most effective in ending racial profiling. 

Far more robust and assertive anti-racism training that effectively trains out deeply held 

prejudicial stereotypes, along with transparent race stop data collection and monitoring will be 

significant steps towards more inclusive and human rights focused policing.  

We now have an easy to fill out online form and submission templates available for organisations 

and individuals. The latest submission from a young African Australia stated: 

"I have seen first hand on how this issue affected many young people including 

me. Additionally, I know of friends and relatives that were brutally beaten by 

police without provocation. What's more, the issue affects the whole society, as 

it causes division and alienation, which is why I wish to submit this inquiry. I am 

calling for greater police accountability in the use of police powers to stop and 

search approaches."  

Another 17 year old African Australian has written: 

“I have been interrogated and feeling uncomfortable to even walk or wait 

around train stations because I am afraid of being asked for my identification 

for no reason.”  

There will be many more accounts like this before the consultation ends on July 31
st
.  

It’s heartening that Victoria Police has taken on this inquiry seriously and is genuinely willing to 

listen to community concerns. Calls to enact accountability mechanisms to deal with racism within 

and by Victoria Police will continue to grow as this inquiry progresses.  

If you are concerned about racism and its impacts in our society or are working with vulnerable 

members of our community that may have had negative and troubling encounters with the police 

you are well placed to contribute. 

All members of our community should be able to lead healthy, safe lives free from being stopped 

by police simply because of their race or ethnicity. Together, let's help Victoria Police beat 

racism. 

Anthony Kelly is the Executive Officer at Flemington & Kensington Community Legal Centre  

http://www.communitylaw.org.au/flemingtonkensington/cb_pages/racialprofiling.php#Steps%20to%20Address%20RP
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/victoria_police_inquiry_2013.php
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 NEWS IN BRIEF 

Foreign Minister puts Refugee Review Tribunal in his sights 

Following the appointment of Kevin Rudd as PM, Foreign Minister Bob Carr, called for a tougher 

asylum seeker assessment regime to stem the growing number of what he describes as 

economic migrants. His comments have been widely criticised – former PM Malcolm Fraser 

described them as ‘total fantasy’, the Australian Human Rights Commission’s Gillian Trigg said 

there was no evidence for the claims, and prominent refugee advocate Julian Burnside has 

accused him of behaving like a bigot. Until last week, Australia had not processed the claims of 

asylum seekers who had arrived after 2012. 

Business as usual for new Immigration Minister 

The new Immigration Minister Tony Burke has all but ruled out allowing impoverished asylum 

seekers living in the community the right to work, but has approved the release of 18 asylum 

seeker children from migration detention. An estimated total of 1800 children remain in detention. 

Nauruan court rules asylum-seekers can be held for the purpose of 

processing their claims 

The Supreme Court of Nauru has dismissed a challenge against the lawfulness of detaining 

asylum-seekers in the country but has left open the question of whether "excessive" detention is 

lawful. Meanwhile, Nauru’s new president has put on hold plans for asylum seekers to roam from 

''open camps'' on the island, and is warning accommodation for women and children may not be 

ready until next year. 

Secretive, non-reviewable ASIO assessments keep refugees detained 

More than 50 people who have been found to be genuine refugees remain in immigration 

detention indefinitely due to ASIO security assessments which are secret and can’t be 

challenged. However, a pending High Court case being run by the Refugee and Immigration 

Legal Centre is set to challenge the lawfulness of their indefinite detention. The case comes after 

the Government recently dodged an earlier challenge by releasing a Sri Lankan man and his 

family from four years of detention only days before the scheduled High Court hearing.  

Political jostling on constitutional recognition for Australia’s first peoples 

PM Kevin Rudd said he wants to work with opposition on push to recognise Indigenous 

Australians in the Constitution in the next term, but has infuriated the opposition leader by 

seeming to doubt the Coalition’s support for constitutional recognition. 

Landmark case for sex and gender diversity 

In an Australian first, the NSW Court of Appeal has given people who do not identify as male or 

female formal legal recognition. It is the first decision that recognises that 'sex' is not binary. 

However, the NSW Government is seeking to appeal the decision in the High Court. 

http://www.abc.net.au/lateline/content/2013/s3792346.htm
http://www.abc.net.au/lateline/content/2013/s3792346.htm
http://www.theage.com.au/federal-politics/political-news/fraser-brands-carrs-economic-migrants-as-total-fantasy-20130703-2parp.html
http://www.theage.com.au/federal-politics/political-news/fraser-brands-carrs-economic-migrants-as-total-fantasy-20130703-2parp.html
http://www.abc.net.au/news/2013-07-02/human-rights-commission-economic-migrants/4792924
http://www.abc.net.au/news/2013-07-02/human-rights-commission-economic-migrants/4792924
http://www.brisbanetimes.com.au/federal-politics/political-news/foreign-minister-being-a-bigot-over-asylum-seekers-20130710-2pp7t.html
http://www.3aw.com.au/blogs/3aw-drive-blog-with-tom-elliott/bob-carr-hangs-up-on-interview/20130703-2pbt3.html
http://www.3aw.com.au/blogs/3aw-drive-blog-with-tom-elliott/bob-carr-hangs-up-on-interview/20130703-2pbt3.html
http://www.theage.com.au/federal-politics/political-news/asylum-seekers-unlikely-to-receive-work-rights-20130709-2pod9.html
http://www.theage.com.au/federal-politics/political-news/asylum-seekers-unlikely-to-receive-work-rights-20130709-2pod9.html
http://www.abc.net.au/news/2013-07-07/burke-urged-to-remove-children-from-detention/4804032
http://www.abc.net.au/news/2013-07-07/burke-urged-to-remove-children-from-detention/4804032
http://www.sbs.com.au/news/article/1785476/Govt-defends-detention-of-children
http://www.theaustralian.com.au/national-affairs/immigration/nauru-court-dismisses-burnside-challenge-but-leaves-door-open/story-fn9hm1gu-1226667122217
http://www.theaustralian.com.au/national-affairs/immigration/nauru-court-dismisses-burnside-challenge-but-leaves-door-open/story-fn9hm1gu-1226667122217
http://www.theage.com.au/federal-politics/political-news/nauru-puts-open-camps-plan-on-hold-20130705-2phlk.html#ixzz2YhFbVyvb
http://www.theage.com.au/federal-politics/political-news/nauru-puts-open-camps-plan-on-hold-20130705-2phlk.html#ixzz2YhFbVyvb
http://www.theage.com.au/national/locked-away-without-hope-20130710-2pqic.html#ixzz2YhCmV3mH
http://www.theage.com.au/national/locked-away-without-hope-20130710-2pqic.html#ixzz2YhCmV3mH
http://www.smh.com.au/national/asylum-seekers-are-put-in-no-mans-land-20101121-182mh.html
http://www.theage.com.au/federal-politics/political-news/mothers-case-to-test-detention-power-20130705-2phli.html#ixzz2YhIdr9e9
http://www.theage.com.au/federal-politics/political-news/mothers-case-to-test-detention-power-20130705-2phli.html#ixzz2YhIdr9e9
http://www.hrlc.org.au/government-releases-refugee-family-from-indefinite-detention-days-before-high-court-challenge
http://www.abc.net.au/news/2013-07-10/rudd-abbott-swap-blame-over-indigenous-recognition-delay/4811116
http://www.abc.net.au/news/2013-07-10/rudd-abbott-swap-blame-over-indigenous-recognition-delay/4811116
http://www.guardian.co.uk/world/2013/jul/10/kevin-rudd-abbott-indigenous-recognition
http://www.guardian.co.uk/world/2013/jul/10/kevin-rudd-abbott-indigenous-recognition
http://www.smh.com.au/national/please-just-call-me-norrie-this-is-a-whole-new-agenda-20130531-2nhmo.html
http://www.smh.com.au/national/please-just-call-me-norrie-this-is-a-whole-new-agenda-20130531-2nhmo.html
http://www.abc.net.au/7.30/content/2013/s3798646.htm
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Private schools defend right to expel gay students 

A bid in NSW to overturn controversial laws allowing private schools to expel students simply 

because they are gay has been rejected by some faith-based schools as a threat to their religious 

freedom. 

Broome cop bashing video under wraps 

The court-ordered release of confronting CCTV footage showing a West Australian policeman 

apparently assaulting two prisoners is in limbo after his lawyer applied for leave to appeal. 

Sam-sex couples in Tasmania will soon be able to adopt 

A bid to allow same-sex couples to legally adopt is reaching its final hurdle, with a Bill to allow 

same-sex adoption before the Tasmanian Upper House. 

Rudd reiterates Australian recognition of Indonesia’s sovereignty over 

Papua 

During his visit to Indonesia, PM Kevin Rudd raised the issue of West Papua with President 

Yudhoyono, but his commitment to help Indonesia develop the Papuan provinces has been meet 

with concern from human rights activists. 

 

 

 HRLC POLICY WORK AND CASE WORK 

Government releases refugee family from indefinite detention days before 

High Court challenge 

The Government has dodged a High Court challenge to its indefinite detention of people who 

have been proven to be genuine refugees by releasing a Sri Lankan man and his family who had 

been detained for four years. 

Despite having been found to be a genuine refugee in September 2009, Rahavan 

Yogachchandran, his wife and their three children had been detained on the basis that he and his 

wife were assessed as a security risk by ASIO. They were not given specific reasons for ASIO’s 

decision and were denied any legal avenue to challenge it. 

“It was terrible spending so long in detention. One of my children was born in detention. My 

children would always ask me why we were detained. They were so confused and didn’t 

understand. There was nothing I could tell them,” Mr Yogachchandran said. 

The Human Rights Law Centre’s Senior Lawyer, Daniel Webb, said Mr Yogachchandran’s case 

may have had significant implications for other refugees in the legal limbo of being indefinitely 

detained on the basis of ASIO assessments. 

“Rahavan and his family spent four long years locked up. Then, days before the highest court in 

the land was to consider the fairness and lawfulness of our Government’s treatment of Rahavan, 

he’s suddenly released. That’s great news for our client, but it shouldn’t take the threat of a High 

Court case for fundamental human rights to be respected,” said Mr Webb. 

http://www.smh.com.au/nsw/schools-defend-right-to-expel-gays-20130706-2pirh.html#ixzz2YhNjbBiS
http://www.smh.com.au/nsw/schools-defend-right-to-expel-gays-20130706-2pirh.html#ixzz2YhNjbBiS
http://www.watoday.com.au/wa-news/broome-cop-bashing-video-still-under-wraps-20130703-2pbic.html#ixzz2YhOB19Co
http://www.watoday.com.au/wa-news/broome-cop-bashing-video-still-under-wraps-20130703-2pbic.html#ixzz2YhOB19Co
http://www.themercury.com.au/article/2013/06/27/382255_tasmania-news.html
http://www.thejakartaglobe.com/news/rudd-reiterates-recognition-of-indonesias-sovereignty-over-papua/
http://www.thejakartapost.com/news/2013/07/07/australian-pm-s-offer-papua-raises-suspicion.html
http://www.thejakartapost.com/news/2013/07/07/australian-pm-s-offer-papua-raises-suspicion.html
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Mr Yogachchandran said that whilst being very happy, he was puzzled about the timing of his 

release. 

“We have spent four years in detention and then all of sudden we’re told we are not a risk. I am 

really happy to be out of detention but it’s hard to enjoy because we have suffered so much. 

These four years have been a sad part of my life and we can’t get them back. The whole time I 

could not see any future for myself or my family,” said Mr Yogachchandran. 

Rahavan’s release is the first time that the new independent review process, conducted by former 

Federal Court judge Margaret Stone, has led to the withdrawal of a negative security 

assessment. This review process can only make recommendations and does not legally bind 

ASIO or the Government. 

Mr Webb said he hoped the withdrawal of Rahavan’s negative assessment showed that the 

process was being taken seriously, but warned that it was no substitute for proper and legally 

enforceable review. 

“There’s no other context in Australian law where a person can be locked up indefinitely without a 

detailed explanation as to why and without having the right to a legally binding review of the 

decision. This has to change,” said Mr Webb. 

Mr Yogachchandran, a farmer from the north of Sri Lanka, arrived in Australia in July 2009 after 

he and his family escaped the conflict in which his father and brother were killed. The family had 

been in detention ever since their arrival. 

“I’m looking forward to finding a place to settle in. I want my children to get a proper education. 

Nobody knows what the future holds, but if things go well I want to do some farming. I am a 

positive and friendly person and I’m looking forward to being a part of the Australian community,” 

said Rahavan. 

Improved protections for LGBTI people welcomed 

Long overdue legal protections for lesbian, gay, bisexual, transgender and intersex (LGBTI) 

people have been welcomed by leading human rights organisations and LGBTI community 

groups. 

The HRLC’s Director of Advocacy, Anna Brown, said the passage of the Sex Discrimination 

(Sexual Orientation, Gender Identity and Intersex Status) Amendment Bill 2013 was a historic 

advance for the rights of LGBTI people and their families. 

“These laws finally deliver legal protections from discrimination at a national level, filling important 

gaps in protection and setting a new national standard for the protection of transgender, intersex 

and gender diverse people,” Ms Brown said. 

The Sex Discrimination (Sexual Orientation, Gender Identity and Intersex Status) Amendment Bill 

2013 achieved passage through the Australian Parliament on Tuesday evening when the House 

of Representatives approved the Bill, including amendments opposed by the Opposition in the 

Senate. 

The Bill extends protections under the Sex Discrimination Act 1984 (Cth) to the new attributes of 

‘gender identity’, ‘sexual orientation’, ‘intersex status’ and ‘relationship status’. The Bill also 

ensures that Commonwealth funded aged-care providers are not able to discrimination in the 

delivery of services to elderly LGBTI people. 

Ms Brown welcomed the limitation on discrimination in aged care, an important first step in the 

removal of the broad exemptions for religious organisations, which are unjustified and 

inconsistent with Australia’s obligations under international human rights law. 
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“Contrary to recent public statements by the Coalition, freedom of religion does not supersede or 

‘trump’ other rights, and must be balanced with the right to equality, particularly when public funds 

and vulnerable people are involved,” said Ms Brown. 

The Coalition’s lack of support for the Government’s amendment to limit discrimination in aged 

care has been met with disappointment and surprise, considering that large faith based aged 

care providers such as Catholic Health Australia, UnitingCare, Anglicare Australia and Mission 

Australia, have publicly supported the reforms. 

“These laws help ensure that LGBTI Australians, many of whom lived through years of 

criminalisation, stigmatisation and exclusion, are treated with dignity and respect as they age,” 

added Ms Brown. 

The Human Rights Law Centre has been closely involved in the development and passage of the 

SDA Bill. This culminated in intensive work in the weeks and days the Bill was debated in the 

parliament, including important advocacy work on the ground in Canberra. Working closely with 

key LGBTI advocates and the offices of the responsible Ministers, we briefed and met with 

members of the Coalition and Government, as well the independents and the Greens, to secure 

support for the passage of the legislation through both houses of parliament.  

“Nationally, 33 per cent of aged care providers are religiously run. In some geographical areas 

this can equate to between 70 to 100 per cent of available places in their area. The luxury of 

choice is simply not available for many people,” said Ms Brown. 

“LGBTI Australians continue to suffer significant levels of violence, harassment, and 

discrimination in Australian society due to long held prejudices. The HRLC welcomes the 

advances in this important legislation, but a lot of work still lies ahead to achieve true equality for 

LGBTI communities and their families,” Ms Brown said. 

The SDA Bill was introduced after the Government shelved its Human Rights and Anti-

Discrimination Bill which would have consolidated federal anti-discrimination legislation — a 

decision met with extreme disappointment from the HRLC and other rights organisations. 

A copy of the HRLC’s submission on the SDA Bill is available here. 

State Government restores public housing residents’ political rights 

Victorian Government rules that limited public housing residents’ political rights have been 

removed following legal advocacy by the Human Rights Law Centre on behalf of two residents of 

the Atherton Gardens public housing estate in Fitzroy. 

Hugh de Kretser, Executive Director of the HRLC, welcomed the changes saying, “The new 

policy is a big improvement and is broadly consistent with human rights. The key will be seeing 

how the policy is implemented but overall, this is a good outcome for public housing residents 

that shows the value of Victoria’s Human Rights Charter in action.” 

The previous policies expressly banned residents from holding political rallies of any kind on 

housing estates and banned residents from placing political information on noticeboards. They 

also locked out elected politicians and candidates from estates by banning door knocking and 

barring them from booking community facilities. 

Under the new policy, the express ban on political rallies and notices has been removed and the 

outright ban on door knocking by politicians has also been overturned. 

Brandan Sahnkovich, a client of the HRLC who has lived at Fitzroy’s Atherton Gardens estate 

since 2002, said, “It’s good that they’ve made the changes and I’m looking forward to seeing that 

they’re implemented properly. We took this issue up because we were being treated differently 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=15820873&KID=109129&LID=509320&O=http%3a%2f%2fwww.crikey.com.au%2f2013%2f06%2f18%2fchurch-owned-aged-care-providers-dont-want-exemption-from-laws%2f
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=15820873&KID=109129&LID=509293&O=http%3a%2f%2fwww.hrlc.org.au%2f16971
http://www.hrlc.org.au/wp-content/uploads/2013/04/Letter-to-Ms-Gill-Callister-cc-The-Hon-Wendy-Lovell-MLC-17.04.13.pdf
http://www.dhs.vic.gov.au/about-the-department/documents-and-resources/policies,-guidelines-and-legislation/access-to-common-areas-on-public-housing-estates
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from the rest of the population. This was about ensuring the same rights for public housing 

tenants as other Victorians.” 

The HRLC assisted Mr Sahnkovich and another resident to advocate for changes to the policies, 

relying on freedom of expression and peaceful assembly rights in Victoria’s Human Rights 

Charter. 

“There was a strong case that aspects of the old policies breached residents’ rights to freedom of 

expression and peaceful assembly which are protected under Victoria’s Human Rights Charter,” 

said Mr de Kretser. 

He added that the new policy could be further improved by providing guidance on approval 

requirements under the policy and by improving the media access policy. “Approval processes 

need to occur in timely way and be consistent with the Human Rights Charter.” 

Proposed Queensland youth justice reforms: right questions, wrong 

answers 

A range of proposed reforms to the youth justice system currently being considered by the 

Queensland Government would be harmful, ineffective and raise serious human rights concerns, 

according to the HRLC. 

“The key to making Queensland safer is implementing evidence-based policies that focus on 

doing what research shows is effective in reducing crime,” said the HRLC’s Ben Schokman. 

“Regrettably many of the policies being considered by the Queensland Government, such as boot 

camps and criminalising bail breaches, are unlikely to reduce crime by young people and may 

actually increase the risk of reoffending.” 

According to the HRLC’s submission, the proposals fail to respect the fundamental principle that 

the best interests of the child is a primary consideration and also raise a range of concerns with 

specific rights relating to young people in the criminal justice system. 

“Crimes rates in Queensland are actually decreasing, yet the government persists with this ‘tough 

on crime’ rhetoric which at the end of day will be ineffective, counterproductive and extremely 

expensive,” said Mr Schokman. 

The Queensland Government’s consultation paper released in March 2013 asks ‘what can we do 

to respond to the causes of crime’ and identifies the key causes of youth crime such as child 

neglect, exposure to violence during childhood, poor education, drug and alcohol abuse and 

mental health problems. 

“The Government is asking the right questions but coming up with the wrong answers,” said Mr 

Schokman. “Any reforms must address the actual causes of youth crime through measures such 

as early intervention programs that target at-risk children and youth and which have been found 

to be cost effective ways to reduce crime.” 

“The Queensland Government should invest heavily in this area and abandon plans for 

expensive and potentially counter-productive reforms that focus on increased criminalisation and 

punishment.” 

“We are also extremely concerned that the proposals would have a disproportionate effect on 

young Aboriginal and Torres Strait lslander peoples and that many of the proposals are entirely 

inconsistent with the recommendations of the Royal Commission into Aboriginal Deaths in 

Custody,” said Mr Schokman 
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The HRLC’s submission makes a range of practical recommendations to ensure that the 

proposals are consistent with human rights principles and will be effective at reducing crime and 

making communities safer. 

A copy of the HRLC’s submission is available here. 

Current asylum seeker policies fail to safeguard basic human rights, 

concludes Parliamentary Committee 

Australia’s offshore processing laws do not comply with fundamental human rights principles, 

concluded the Parliamentary Joint Committee on Human Rights in its report tabled in Parliament. 

The Committee conducted an inquiry into various aspects of the current offshore processing 

regime following requests from the HRLC, together with the Asylum Seeker Resource Centre and 

the Australian Human Rights Commission. 

In its report, the Committee finds that the Government has failed to demonstrate that Australia’s 

current asylum seeker policies uphold fundamental human protections in key human rights 

treaties. 

Senior Lawyer at the Human Rights Law Centre, Daniel Webb, said that the Committee’s findings 

should dispel any doubt about the compatibility of Australia’s treatment of asylum seekers with 

international law. 

“The findings are crystal clear – our punitive offshore processing regime violates the fundamental 

human rights of people, including unaccompanied children, who come here seeking protection,” 

said Mr Webb. 

The Committee was particularly concerned by the human rights implications of the ‘no-advantage’ 

policy, the central pillar of the Government’s current approach to asylum seekers.  

“The no-advantage principle is rightly criticized by the Committee as being vague, ill-defined and 

punitive,” said Mr Webb. 

The Committee also refuted persistent claims by the Government that Australia is not responsible 

under international law for human rights violations experienced by asylum seekers transferred 

offshore. 

“We welcome the Committee’s finding that Australia’s human rights obligations don’t end at our 

borders. We simply cannot contract out of our human rights responsibilities,” said Mr Webb. 

The Committee recognised the importance of exploring all reasonable options to reduce the loss 

of life at sea, but concludes that the current polices unreasonably and disproportionately limit 

fundamental human rights. 

“It is a tragedy that people die at sea when seeking asylum, but punishing survivors is not an 

effective, humane or lawful policy response. We must focus on working with source countries to 

develop safe pathways to protection for those who need to seek it,” said Mr Webb. 

The Committee launched the inquiry after the Government failed to provide statements examining 

the human rights implications of various aspects of its reforms. 

“The Committee should be congratulated for doing what the Government failed to do itself – 

subject important laws to rigorous human rights scrutiny,” said Mr Webb. 

http://www.hrlc.org.au/queensland-youth-justice-proposals-misguided-and-raise-human-rights-concerns
http://www.hrlc.org.au/offshore-processing-regime-breaches-fundamental-human-rights-hrlc-tells-parliamentary-inquiry
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=humanrights_ctte/reports/index.htm
http://www.hrlc.org.au/parliament-launches-inquiry-into-significant-human-rights-concerns-raised-by-offshore-processing
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Serious concerns raised over Australia’s human rights record at UN 

Serious violations continue to blight Australia’s human rights record, according to a joint NGO 

statement delivered to the United Nations Human Rights Council in Geneva by the Human Rights 

Law Centre’s Director of Advocacy, Anna Brown. 

“Two years after Australia made a number of welcome human rights commitments to the 

international community, serious violations continue to blight Australia’s human rights record and 

we have witnessed regression in key areas,” Ms Brown said. 

Australia is due to provide its mid-term report to the Human Rights Council on progress in 

implementing a number of recommendations accepted during its Universal Periodic Review 

(UPR) by the Human Rights Council, the UN’s chief human rights body, in 2011. Two years ago, 

NGOs welcomed Australia’s acceptance of a large number of UPR recommendations and its 

commitment to translate them into practical action. Two years later, however, NGOs in Australia 

are disappointed by the lack of progress. 

The joint NGO statement highlighted a number of concerns relating to the treatment of asylum 

seekers and refugees. 

“Off-shore processing has been re-introduced with over 850 asylum seekers held in austere 

conditions in Papua New Guinea and Nauru, and not one claim has been processed since 

August 2012,” said Ms Brown. 

“1632 children are currently held in immigration detention in flagrant disregard of international 

human rights standards and the Government’s own policies,” added Ms Brown. “56 people are 

indefinitely detained following adverse security assessments, in a legal black hole without judicial 

oversight, ” she said. 

“Disturbingly, Australia has introduced a policy of ‘screening out’ asylum seekers arriving from 

particular countries. ‘Screening out’ involves returning asylum seekers to their country of origin 

even before they have an opportunity to lodge an asylum claim, in clear breach of Australia’s 

obligation of non-refoulement under the Refugee Convention,” added Ms Brown. 

Australia’s continuing failures in relation to Aboriginal and Torres Strait Islander peoples were 

also raised. 

“Indigenous peoples in Australia continue to be among the most incarcerated in the world, with 

rates continuing to rise,” said Ms Brown. “Indigenous young people make up 97% of the juvenile 

prison population in the Northern Territory.” 

NGOs did welcome the release of a National Human Rights Action Plan in 2012, actions such as 

the establishment of a new Children’s Commissioner and National Disability Insurance Scheme, 

and steps to improve recognition of sex and gender diversity in Government documentation. 

“Despite a number of positive steps, we are disappointed by the lack of sustained implementation 

and accountability measures in Australia’s new Human Rights Action Plan,” said Ms Brown. 

The indefinite deferral of the Federal Government’s longstanding commitment to consolidate and 

strengthen federal anti-discrimination laws also attracted criticism, given it was a key commitment 

under Australia’s Universal Periodic Review and the Federal Government’s Human Rights 

Framework. However, the introduction of the Sex Discrimination Amendment Bill 2013 (Cth) was 

recognised as a positive recent development. “The introduction of a Bill to prohibit discrimination 

against lesbian, gay, bisexual, transgender and intersex people represents a long overdue but 

significant advance for these communities and their families,” said Ms Brown. 

Australia’s lack of statutory protection of human rights continues to attract criticism. “We are a 

stable, democratic and highly developed state with a government that espouses a commitment to 
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human rights leadership. Yet we are the only modern democracy without a Human Rights Act or 

Charter,” said Ms Brown. 

Australia is due to review its Human Rights Framework in 2014 and will be reviewed again by its 

peers at the Human Rights Council in 2015. 

For further information on Australia’s UPR and the NGO Coalition, please click here. 

For a complete copy of the statement delivered on behalf of the Human Rights Law Centre, the 

National Association of Community Legal Centres Inc and Kingsford Legal Centre, please click 

here. 

Australia Council changes guidelines on proof of Aboriginal identity 

The Australia Council for the Arts has amended its guidelines for assessing applications for 

funding from Aboriginal and Torres Strait Islander peoples for Indigenous Arts grants following a 

submission provided on behalf of well-known Aboriginal actor Uncle Jack Charles.  

Together with the Fitzroy Legal Service, the HRLC assisted Uncle Jack to make a submission to 

the Australia Council outlining how its policy of requiring Aboriginal and Torres Strait Islander 

peoples to provide a certificate or letter of authenticity of their Aboriginality was inconsistent with 

existing legal principle and should be amended. 

The submission outlined how the Australia Council’s strict eligibility requirement may have 

resulted in a situation where an Aboriginal person or Torres Strait Islander is denied funding 

because he/she is unable to produce a certificate or letter from a recognised organisation that 

confirms his/her Aboriginal or Torres Strait Islander identity. The existing legal definition of an 

“Aboriginal person” involves a more flexible consideration of three elements: (i) descent; (ii) self-

identification; and (iii) community acceptance. Accordingly, the submission explained that it would 

be more appropriate for the Council to establish a set of guidelines which are flexible enough to 

be applied so as to accommodate the individual circumstances of each applicant. This approach 

is particularly important given ‘the widely divergent and differing histories and experiences of the 

process by which an Aboriginal person acquires and develops an Aboriginal identity’. 

On 28 June 2013, the Australia Council announced a new application model which substantially 

adopted the recommendations made in the submission. 

The HRLC made the submission on behalf of Uncle Jack Charles with the pro bono assistance of 

DLA Piper and Ron Merkel QC. 

High Court upholds criminal laws applying only to Aboriginal 

communities as being beneficial “special measures” 

The High Court of Australia has dismissed an appeal by a resident of Palm Island, Ms Joan 

Maloney, against her conviction for possession of alcohol in a restricted area contrary to 

provisions of the Liquor Act 1992 (Qld). Ms Maloney claimed that the legislative regime breached 

the Racial Discrimination Act 1975 (Cth) (RDA) because it could not properly be regarding as 

being a “special measure” for the benefit of Aboriginal peoples. 

The HRLC assisted the National Congress of Australia’s First Peoples to intervene as an ‘amicus 

curiae’ to make submissions to the Court about the proper interpretation and application of 

sections 8 and 10 of the RDA and the meaning of “special measures”. The submissions made by 

Congress focused on the International Convention on the Elimination of All Forms of Racial 

Discrimination (CERD) and the UN Declaration on the Rights of Indigenous Peoples and the 

requirement under those instruments that informed consent be central to all decisions that affect 

http://www.hrlc.org.au/upr
http://www.hrlc.org.au/wp-content/uploads/2013/06/Joint-NGO-statement-on-UPR-Final-Version.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/06/Joint-NGO-statement-on-UPR-Final-Version.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/07/FLS-HRLC-Submission-to-the-Arts-Council-on-behalf-of-Uncle-Jack-Charles.pdf
http://www.australiacouncil.gov.au/news/items/news-features/New-application-process-for-indigenous-arts-funding
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Aboriginal and Torres Strait Islander communities and in particular the development of “special 

measures”. 

Unfortunately, the High Court’s decision constitutes a very strict, literal interpretation of the text of 

sections 8 and 10 of the RDA and articles 1(4) and 2(2) of CERD. While the judgment contains 

references to various international sources, such as general comments of UN treaty bodies, the 

Court did not find that these materials were authoritative or persuasive sources in support of an 

interpretation of the RDA consistent with established jurisprudence on the meaning and content 

of special measures under international law. 

Interestingly, one week after the High Court’s decision the Parliamentary Joint Committee on 

Human Rights released its report on the Stronger Futures legislation, which also included an 

assessment of the High Court’s decision in Maloney. The Committee observed that the High 

Court decision adopts “a number of conclusions which are arguably not in conformity with the 

current state of international law and practice relating to special measures” and recommends that 

section 10 of the RDA be reviewed in light of the decision in Maloney. 

A copy of the submissions made by the National Congress is available here. 

National Congress was assisted on a pro bono basis by the HRLC, together with barristers Ron 

Merkel QC, Debbie Mortimer SC, Melinda Richards and Sarala Fitzgerald and Allens Linklaters. 

A case note on the High Court’s decision is below. 

 

 

2013 SPECIAL CHILDREN’S RIGHTS EDITION  

Each year, King & Wood Mallesons and the National Children’s and Youth Law Centre, work with 

the Human Rights Law Centre to published a special edition of Rights Agenda that focuses 

exclusively on human rights and legal issues affecting children and young people. 

Child Rights: In Search of Leadership 

The 2013 Special Children’s Rights Edition of Rights Agenda discusses key civil and political 

rights issues confronting Australia’s children.  

One year on from Australia’s review by the UN Committee on the Rights of the Child, it is clear 

that there remains a lot to be done if Australia is to address the Committee’s concerns, 

particularly on the nation’s youth justice systems and the economic, social and cultural 

determinants of youth offending. 

The issues discussed in this special edition need to be addressed as a matter of urgency. And 

yet, many will recognise that these issues and the debates surrounding them have been on the 

public agenda for decades. Clearly, children’s rights in Australia are in desperate need of 

someone to reinvigorate and lead the debates. With this in mind, this special edition also 

introduces Australia’s first National Children’s Commissioner, Ms Megan Mitchell. 

This is the fourth Special Children’s Rights Edition of Rights Agenda and is developed through 

collaboration between the Human Rights Law Centre, King & Wood Mallesons and the National 

Children’s and Youth Law Centre. I thank our partners for their continuing support of this 

important publication. 

Matthew Keeley 

Director, National Children’s and Youth Law Centre 

http://www.hrlc.org.au/wp-content/uploads/2012/12/Submissions_National_Congress_of_Australias_First_Peoples1.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/07/HRLC_Bulletin_2013_CHILDRENS_EDITION.pdf
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 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Extradition while application to ECHR pending does not justify stay of 

proceedings 

Mokbel v The Queen [2013] VSCA 118 (17 May 2013)  

Summary 

The Victorian Court of Appeal has refused Antonios Sajih (Tony) Mokbel leave to appeal against 

a conviction and sentence relating to three serious drug offences. The Court upheld the decision 

at first instance that complaints about the conduct of Australian authorities (who accepted Mr 

Mokbel’s extradition whilst he had an application to the European Court of Human Rights on foot) 

fell far short of justifying a permanent stay of his criminal charges. 

Facts 

In early 2006, while on trial for drug offences in the Supreme Court of Victoria, Mr Mokbel fled to 

Greece. On 5 June 2007, he was taken into custody in Greece. On 5 July 2007, Australia formally 

requested that Greece extradite Mr Mokbel, in order for him to serve the sentence already 

imposed and to face further drug charges in Australia.  

Mr Mokbel unsuccessfully challenged the validity of the extradition request in the Australian 

Federal Court, Full Federal Court, and High Court. On 26 July 2007, the Court of Appeal in 

Athens upheld Australia’s request, ordering Mr Mokbel’s extradition. Mr Mokbel appealed the 

decision to the Greek Supreme Court, which confirmed the order for extradition.  

On 9 April 2008, Mr Mokbel lodged an application for “provisional protective measures” with the 

ECHR. He asserted that for Greece to extradite him would violate rights set out in the European 

Convention on Human Rights.  

In May 2008, the Greek Minister of Justice ordered Mr Mokbel’s extradition and he was escorted 

back to Australia. At that stage, there had not yet been any communication between the ECHR 

and the Greek Government regarding Mr Mokbel’s application. No order for provisional protective 

measures had been made.  

Back in Australia, Mr Mokbel applied for a permanent stay of the further criminal proceedings 

against him. He argued that because his extradition had occurred while his application to the 

ECHR was pending, it would be an abuse of process for him to be prosecuted. He failed in three 

successive applications and was convicted of three drug offences.  

He sought leave to appeal the conviction on the ground that the third stay application should have 

succeeded. In order to succeed, Mr Mokbel was required to show:  

 that Greece had violated its obligations under the Convention; and  

 that Australia had accepted his surrender by Greece with knowledge of the unlawfulness 

of Greece’s conduct. 

Decision 

Whether Greece had violated its obligations under the Convention  

Article 34 of the Convention provides that:  
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The Court may receive applications from any person, nongovernmental 

organisation or group of individuals claiming to be the victim of a violation by 

one of the High Contracting Parties of the rights set forth in the Convention or 

the Protocols thereto. The High Contracting Parties undertake not to hinder in 

any way the effective exercise of this right. 

Mr Mokbel contended that Greece had violated this article because his extradition “hindered…the 

effective exercise of [his] right” to advance a claim before the ECHR alleging human rights 

breaches. His counsel acknowledged, however, that they could point to no ECHR authority nor 

any academic writing on the subject, which supported that contention.  

The Victorian Court of Appeal considered the current state of Convention law and concluded that: 

the only relevant proposition that has, to date, been authoritatively established 

is that a Contracting State violates art 34 if it extradites a person in defiance of 

interim measures of which the State has been notified.  

This was not the case for Mr Mokbel. At the time of his extradition, the ECHR had made no order 

for interim measures. There was therefore no legal obstacle to Mr Mokbel’s extradition.  

The Victorian Court of Appeal went on to explain why it considered itself confined to the current 

state of Convention jurisprudence:  

For obvious reasons, it would be neither appropriate nor practicable for the 

Australian court to reach a conclusion based on speculation about how the 

relevant area of foreign law might be extended or developed in the future. 

Moreover, unless the breach of foreign law was plain, there is most unlikely to 

have been relevant knowledge of unlawfulness on the part of the requesting 

Australian authorities. 

Whether Australia had accepted Mr Mokbel’s surrender by Greece with knowledge of the 

unlawfulness of Greece’s conduct 

As there was no illegality by Greek authorities, it was strictly unnecessary to consider the second 

issue. The Court nevertheless briefly recorded its view, as the issue was explored in argument.  

It was observed that “[i]n the absence of obvious or glaring illegality of that kind, Australia as the 

requesting country will ordinarily be entitled to rely on assurances from the surrendering country 

that there is no impediment to the surrender under the applicable foreign law.”  

Australian officials had relied on the assurance of the Greek government that, in the absence of 

interim measures, there was no impediment to Mr Mokbel’s extradition. That assurance was 

consistent with internal legal advice and Australia’s reliance upon it was reasonable.  

Commentary 

This case provides a useful overview of the current state of ECHR jurisprudence on article 34 of 

the Convention. At present, article 34 does not prohibit a Convention State from extraditing a 

person merely because they have filed an application with the ECHR for interim measures. As 

the trial judge observed, if that were the case an applicant would obtain “all of the practical 

benefits of interim measures merely by making his application and then notifying” the requesting 

state. It would render the interim measures sought unnecessary. 

Also interesting is the commentary on how the Court should approach the task of ascertaining 

applicable European law. The Attorney-General for the Commonwealth intervened in the 

proceeding, submitting that the operation of the Convention was a matter of foreign law and 

therefore a question of fact to be proved by expert evidence. The Court noted that if the 

Convention could be regarded as international law, rather than foreign law, there is authority for 
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the proposition that it need not be the subject of strict proof. The Court resolved the issue by 

noting that neither party had raised the point and that there was therefore tacit agreement that the 

trial judge could proceed without formal proof as to the various Convention matters raised.  

The case also confirms that a country requesting extradition will ordinarily be entitled to rely on 

assurances from the surrendering country that there is no impediment to the surrender under 

foreign law. Foreign authorities have a closer understanding of their own law and are better 

placed to make the assessment.  

This decision is available online at: http://www.austlii.edu.au/au/cases/vic/VSCA/2013/118.html  

Emma Newnham, Law Graduate, King & Wood Mallesons Human Rights Law Group  

Working with children checks – assessing risk and balancing competing 

rights 

ZZ v Secretary, Department of Justice [2013] VSC 267 (22 May 2013) 

Summary 

The Victorian Supreme Court has upheld the appeals of a man who was refused an assessment 

notice and an accreditation that he needed to work as a bus driver. The court found that in 

assessing whether the man was “a risk” to children, rather than an “unjustifiable risk”, the VCAT 

had misapplied the statutory test. Justice Bell also found that VCAT failed to consider, among 

other things, the relevance of the applicant’s right to work in weighing up whether it was in the 

public interest for him to be given the required clearances.  

Facts 

ZZ wished to work as a bus driver, which would put him into unsupervised contact with children. 

He therefore applied for an assessment notice under the Working with Children Act 2005 (Vic) 

(‘WWC Act’) and a driver accreditation under the Transport (Compliance and Miscellaneous) Act 

1983 (Vic) (‘TCM Act’). ZZ was refused both the assessment notice and the driver accreditation. 

ZZ had committed criminal offences (which were not sex or child related) some ten years ago. 

The offences included incitement to murder his wife, for which he was sentenced to imprisonment 

for six years with a non-parole period of three years and six months. He had been in no further 

trouble with the police since being released on parole in 2006. 

The Secretary to the Department of Justice and then VCAT, refused to give the assessment 

notice because they considered that it would put the safety of children at risk and would not be in 

the public interest. In relation to the driver accreditation, the Department of Transport decided 

only that it was not in the public interest to grant the accreditation. 

On appeal, Justice Bell considered two main issues: 

 whether the tribunal misapplied the statutory test in asking itself whether ZZ posed “a 

risk” rather than an “unjustifiable risk” to children; and 

 whether the tribunal failed to consider “all the circumstances”, and in particular ZZ’s right 

to work, in evaluating whether it was in the public interest to give him an assessment 

notice. 

Decision 

Argument proceeded without consideration of the Charter of Human Rights and Responsibilities 

Act 2006 (Vic). However, Justice Bell stated that it was “impossible to avoid those issues, 

especially as the interpretive principle in section 32(1) of the Charter is mandatory”. 

http://www.austlii.edu.au/au/cases/vic/VSCA/2013/118.html
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Thus, Justice Bell stated that in determining whether an assessment notice or driver accreditation 

should be granted, the relevant test is not whether the individual would pose any or no risk to 

children, but rather whether the individual would pose an unjustifiable risk. Discussing the 

decision of Justice Kyrou in Maleckas [2011] VSC 227, his Honour stated: 

the proper evaluation of the nature and degree of the risk on which [Kyrou J] 

insisted is consistent with Australia’s international obligations and compatible 

with the human rights in the Charter. 

In relation to the WWC Act, Justice Bell highlighted that the Act seeks to protect children from 

physical and sexual harm. It does this through “preventing certain persons from performing work 

which is likely to bring them into unsupervised contact with children”. Thus, “these mechanisms 

protect and promote the human rights of children in significant ways”.  

Justice Bell undertook lengthy consideration of what particular rights constitute the human rights 

of children, quoting Geraldine Van Bueren in The International Law on the Rights of the Child as 

a child’s human rights being concerned with: 

the four P’s: the participation of children in decisions affecting their own destiny; the 

protection of children against discrimination and all forms of neglect and exploitation; 

the prevention of harm to children; and the provision of assistance for their basic 

needs. 

His Honour then observed that the consideration of children’s human rights needs to be balanced 

against a consideration ZZ’s right to work. The right to work is recognised in article 23(1) of the 

Universal Declaration of Human Rights and article 6(1) of the International Covenent on 

Economic, Social and Cultural rights. Recognising the interdependency and connectedness of 

human rights, Justice Bell also found that the right to privacy in article 17 of the International 

Covenant on Civil and Political rights and section 13(a) of the Victorian Charter can be engaged 

by restriction on the right to work. 

As Justice Bell stated: 

An underlying rationale of human rights is enhancing respect for human 

dignity. Work is an aspect of human dignity. There is a close relationship 

between private life and work. Therefore, it can readily be appreciated why the 

right to work is a human right, why it incorporates freedom of choice of work 

and why it is intimately connected with other human rights. 

Ultimately, Justice Bell found that the Tribunal had erred in law by considering whether ZZ posed 

a risk, rather than whether that risk was unjustifiable. The Tribunal had also erred in failing to 

consider all the factors pertinent to an assessment of the public interest, including ZZ’s relevant 

human rights as well as the rights of children. 

Commentary 

The case recognises the relevance of the right to work and the right to privacy in the assessment 

of applications under the WWC Act and the TCM Act. The tests set out in the legislation, as well 

as the broader consideration of the public interest, require weight to be attached to both the rights 

of children and the rights of applicants. Proper consideration of all relevant rights better ensures 

that any rights limitations are necessary and proportionate.  

More generally, the decision confirms the importance of administrative decision-makers 

considering all, rather than just some, of the human rights implications of its decision-making – a 

key purpose of the Victorian Charter’s dialogue model.   
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This decision is available online at: http://www.austlii.edu.au/cgi-

bin/sinodisp/au/cases/vic/VSC/2013/267 

Alex Lockie, Law Graduate, King & Wood Mallesons Human Rights Law Group 

Palm Island alcohol restrictions are “special measures” 

Maloney v The Queen [2013] HCA 28 (19 June 2013) 

Summary 

The High Court has provided insight into the scope and operation of “special measures” under 

the Racial Discrimination Act 1975 (Cth) (RDA), holding that laws and regulations restricting the 

possession of alcohol on Palm Island were for the benefit of Aboriginal peoples. Contrary to 

statements of leading UN bodies such as the Committee on the Elimination of Racial 

Discrimination (UN Committee) and the UN Expert Mechanism on the Rights of Indigenous 

Peoples, the Court has found that special measures do not require either consultation with or the 

informed consent of an affected community. 

Facts  

The appellant, Ms Joan Maloney, was convicted on 27 October 2010 in the Palm Island 

Magistrates Court for possession of a quantity of alcohol above the prescribed limit contained in 

section 168B of the Liquor Act 1992 (Qld). Schedule 1R of the Liquor Act prescribes limits as to 

the quantity and nature of alcohol that may be possessed by persons on Palm Island, an almost 

entirely Aboriginal community. 

The appellant, an Aboriginal woman, appealed her conviction to the Townsville District Court and 

subsequently to the Queensland Court of Appeal on the basis that the relevant provisions of the 

Liquor Act breached section 10 of the RDA and were therefore invalid pursuant to section 109 of 

the Constitution. Both appeals were unsuccessful and the appellant subsequently sought and 

was granted leave to appeal to the High Court of Australia. 

The respondent argued that the relevant provisions of the Liquor Act were a “special measure” 

permitted by section 8 of the RDA because they were designed to address the significant issues 

associated with alcohol on Palm Island. Under section 8 of the RDA, a measure will not constitute 

discrimination under section 10 if it can be established that the measure is a special measure. 

The National Congress of Australia's First Peoples, the national representative body for 

Aboriginal and Torres Strait Islander peoples, was granted leave to be heard as amicus curiae. 

The submissions made by National Congress focused on international human rights standards 

relating to the participation of Aboriginal and Torres Strait Islander peoples in decision making 

and the role of consultation and informed consent in the characterisation of special measures. 

The Australian Human Rights Commission was also granted leave to appear as amicus curiae.  

Decision  

The Court held by a majority of 5-1 (Justice Kiefel dissenting) that the relevant provisions of the 

Liquor Act were discriminatory under section 10 of the RDA. However, the Court unanimously 

dismissed the appeal on the basis that the relevant provisions were "special measures" within the 

meaning of section 8 of the RDA. The Court also unanimously held that neither consultation with 

beneficiaries, nor their consent, are prerequisites for a special measure under the RDA.  

Equality Before the Law – Section 10 of the RDA 

In addressing whether section 10 of the RDA was breached by the relevant provisions of the 

Liquor Act, the Court held by a 5-1 majority that a fundamental human right – the right to own 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2013/267
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2013/267
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property – had been infringed. Chief Justice French held that the impugned provisions had the 

effect that Aboriginal and Torres Strait Islander persons who were the Palm Island community, 

including the appellant, could not enjoy a right of ownership of property to the same extent as 

non-Indigenous people outside that community.   

Justice Kiefel rejected the notion that the relevant right was that of the right to own property. Her 

Honour concluded that the relevant right is the freedom to possess alcohol for consumption; a 

right which is enjoyed by groups elsewhere in Queensland and which is denied to the residents of 

Palm Island. On this identification, her Honour rejected the idea that the relevant right can be 

characterised as a "human right" and, as such, concluded that the impugned provisions did not 

engage section 10 of the RDA. 

Special Measures –Section 8 of the RDA 

The appellant submitted that the liquor restrictions could not be characterised as a special 

measure because they criminalised certain conduct and were therefore disproportionate to the 

need to have some alcohol management plan for Palm Island. The Court unanimously found that 

the liquor provisions were properly characterised as a "special measure" for the purposes of 

section 8 of the RDA, however the approach taken by each judge in reaching that finding differed 

slightly. The Court was divided on the issue of whether the words "as may be necessary" in 

Art 1(4) of CERD implied a test of proportionality or reasonable necessity into section 8 of the 

RDA.  

Justices Hayne and Crennan considered that section 8 requires considerations of whether less 

restrictive alternative measures are available to achieve the same objectives, but found that there 

was no material before the Court which would allow it to assess the capacity of alternative and 

less restrictive means to effect an equivalent protection of the Palm Island community. 

Chief Justice French found that if the measure can be seen to be appropriate and adapted, it was 

not for the Court to consider if a less restrictive option was available. His Honour stated that 

where: 

… the character of a special measure depends in part upon a political assessment about 

the need for advancement of a racial group and the measure that is likely to secure the 

advancement necessary, the Court must accept the assessment made by the political 

branch of government. 

Consultation and Informed Consent 

The appellant, as well as the National Congress and Australian Human Rights Commission (both 

intervening as amicus curiae), argued that in accordance with international human rights law valid 

special measures required either the free, prior and informed consent, or alternatively 

consultation with the affected community. They drew from various international sources regarding 

the interpretation of the rights of Indigenous peoples and special measures under CERD and the 

UN Declaration on the Rights of Indigenous Peoples, including General Recommendations of the 

Committee on the Elimination of Racial Discrimination, the UN Special Rapporteur on the Rights 

of Indigenous Peoples, and the UN Expert Mechanism on the Rights of Indigenous Peoples. 

The Court unanimously held (although it was not strictly necessary for Justice Kiefel to decide) 

that neither consultation with, nor the consent of, those people affected is a legal requirement for 

a "special measure" under section 8 of the RDA. The Court found that there is no basis in the 

RDA, or in the text of CERD, for imposing either a consultation or consent requirement.  

In particular, Chief Justice French rejected the submission that extraneous material, such as 

General Recommendation No 32 on special measures adopted in 2009 by the Committee on the 

Elimination of Racial Discrimination or the advice of the UN Expert Mechanism on the Rights of 
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Indigenous Peoples, should bear upon the meaning to be given to "special measure" in section 8 

of the RDA. His Honour emphasised that the text of Art 1(4) of the Convention, as imported by 

the RDA, did not bring with it consultation as a definitional element of a "special measure" and, as 

such, the Court could not import such a requirement into domestic legislation. Chief Justice 

French also emphasised that international practice occurring after the enactment of the RDA 

cannot authorise an Australian court to alter the meaning of that legislation. 

Chief Justice French did acknowledge that prior consultation with an affected community “as a 

matter of common sense … is likely to be essential to the practical implementation of that 

measure.” 

HRLC Commentary 

The High Court’s decision is significant with respect to the interpretation and operation of sections 

8 and 10 of the RDA in several key aspects. While a reasonably broad approach was taken to the 

identification of a relevant human right that may be engaged under section 10 of the RDA, the 

Court has arguably adopted a narrow approach to the interpretation of special measures under 

section 8 and afforded a wide margin of appreciation to the legislature in assessing whether a 

special measure is for the benefit of particular group.  

The Court’s decision also demonstrates some of the limitations associated with incorporating 

Australia’s international human rights obligations into the interpretation of domestic laws, even 

where the operation of a domestic law is the domestic incorporation of an international treaty 

signed and ratified by Australia. 

Despite the operation of Article 31(3) of the Vienna Convention on the Law of Treaties (1969) 

regarding the interpretation of international treaties, Chief Justice French held that the 

interpretation of the RDA is limited in Australia by the constraints of the judicial function. Further, 

Justice Bell held that neither the recommendations of the Committee on the Elimination of Racial 

Discrimination, nor the provisions of the UN Declaration on the Rights of Indigenous Peoples, 

constitute extrinsic materials of the kind contemplated by Article 31(3) of the Vienna Convention. 

Justice Crennan similarly characterised the materials as non-binding and extraneous, holding that 

in accordance with principles of statutory construction such materials could not be elevated over 

the language of an international convention to which State Parties have agreed.  

Notwithstanding the above, it was accepted by a majority of the Court that consultation may be a 

relevant consideration in relation to whether a measure can be characterised as a "special 

measure" for the purposes of section 8 of the RDA. Chief Justice French accepted the appellant's 

submission that in the absence of genuine consultation with those to be affected by a special 

measure, it may be open to a court to conclude that the measure is not reasonably capable of 

being appropriate and adapted for the sole purpose it purports to serve.  

This decision is available online at: http://www.austlii.edu.au/au/cases/cth/HCA/2013/28.html 

This casenote was prepared by the HRLC with the assistance of Malcolm Stephens, 

Tim Maxwell, Anna Payten, Ben Friis-O'Toole, Rowan Platt and Alyse Richmond from 

Allens. 

The Human Rights Law Centre, with the assistance of Allens, acted for the National Congress of 

Australia's First Peoples 

http://www.austlii.edu.au/au/cases/cth/HCA/2013/28.html
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Court overturns male‒female binary understanding of sex, recognises sex 

may be non-specific 

Norrie v NSW Registrar of Births, Deaths and Marriages [2013] NSWCA 145 (31 May 2013) 

Summary 

The NSW Court of Appeal has recognised that “sex” can mean more than male and female, 

allowing for the legal recognition of individuals who identify as neither. Asked to interpret the word 

“sex” in the Births, Deaths and Marriages Registration Act 1995 (NSW), the Court overturned a 

decision of the Administrative Decisions Tribunal Appeals Panel ruling that, contrary to the 

Appeals Panel decision, it was open to the Registrar to register as person’s sex as “non-specific”. 

Facts 

Born with male sex characteristics, Norrie (the appellant) never identified as male and in the 

1980s underwent sex affirmation surgery. Following this Norrie did not identify with either the 

male or female gender, nor was Norrie physically unambiguously male or female. In 2009 Norrie 

applied to for a Recognised Details Certificate (Norrie wasn’t born in NSW) stating sex “non 

specific” rather than male. At the same time Norrie also registered for a Change of Name 

certificate, also recording her sex as “non specific”. 

Initially successful, she was informed three months later that the Registrar had made a mistake 

and the Recognised Details Certificate was invalid; the Change of Name Certificate was reissued 

with the sex field as “not stated”. When asked for reasons, the Registrar stated that only male or 

female could be recorded for a person’s sex. Norrie appealed this decision to the Administrative 

Decisions Tribunal and the ADT Appeals Panel, both of which agreed with the Registrar. Norrie 

then took the case to the NSW Court of Appeal.  

Law and argument 

The primary question before the court in this case was whether the word “sex” on birth certificates 

could mean anything other than male and female.  

The Act in question provides for the registering of “registrable information” with the Registrar, 

including a person’s birth, name, sex, marriage and death. In 1996, the Act was amended to 

include Part 5A, which allows persons who have undergone sex affirmation surgery to change 

their sex on the register and be issued with a new birth certificate. For those born outside NSW, 

they could receive a Recognised Details Certificate. The legislation stated: 

32DA Application to register change of sex 

(1) A person who is 18 or above: 

(a) who is an Australian citizen or permanent resident of Australia, and 

(b) who lives, and has lived for at least one year, in New South Wales, and 

(c) who has undergone a sex affirmation procedure, and 

(d) who is not married, and 

(e) whose birth is not registered under this Act or a corresponding law, 

may apply to the Registrar, in a form approved by the Registrar, for the 

registration of the person's sex in the Register  
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Section 32A defines “sex affirmation procedure” as follows: 

sex affirmation procedure means a surgical procedure involving the alteration 

of a person's reproductive organs carried out: 

(a) for the purpose of assisting a person to be considered to be a member of 

the opposite sex, or 

(b) to correct or eliminate ambiguities relating to the sex of the person.  

The amending legislation also introduced protection against discrimination for Transgender 

persons into the Anti-Discrimination Act 1977 (NSW). Sex is not defined in the primary or 

amending legislation. 

The case concerned the meaning of the word “sex” in both sections 32A(b) and 32DA. Norrie 

claimed to have had surgery to correct or eliminate ambiguities relating to the sex of the person. 

In support of the application, Norrie provided two statutory declarations from doctors stating that 

the surgery had been undertaken and that Norrie’s sex was non-specific. Norrie noted that the 

legislation itself does not explicitly confine the meaning of sex to male and female; section 32A(b) 

recognises that a person may not be unambiguously male or female. Previous case law had also 

recognised that a person’s physical sex characteristics may not be unambiguously male or 

female and that a person’s gender identity should be taken into account when determining their 

sex for the purposes of birth certificates. 

The Registrar contended that the word should be given its ordinary meaning, that is, male and 

female. As other legislation seemed to be premised on a binary construction of “sex”, it would be 

contrary to the purpose of the Act, which was to clarify a person’s legal status, to enable to 

registration of a sex not recognised in any other state law. The Registrar also contended that the 

meaning of sex should remain constant throughout the Act. 

Decision 

In construing the legislation, the Court noted that Part 5A of the legislation was beneficial 

legislation and that, as such, it should be given a liberal construction, rather than a literal or 

technical one that is unreasonable or unnatural. Regard must be had to its context and legislative 

purpose.   

The Court dismissed concerns that a non-binary definition of sex may cause difficulties with other 

legislation where sex is used in a binary sense saying that “is a matter for consideration by the 

legislature and/or law reform bodies”. 

The Court noted that language develops, evolves and changes. The fact that a word is currently 

evolving does not mean the traditional meaning of the word must be taken as an absolute 

meaning, nor is a dictionary definition necessarily a statement of a word’s ordinary meaning. 

Developments in the last two decades evidence an increased understanding that sexual identity 

is not dependent solely upon physical characteristics and is not necessarily unambiguous. 

Taking into account the previous case law and noting that section 32A(b) expressly recognises 

the existence of sexual ambiguities, “the proper construction of the word ‘sex’ in Pt 5A and 

s32DC in particular, points to a meaning that is not confined to ‘male’ and ‘female’.” It therefore 

follows, that a person is entitled to have an entry in the Register of a sex other than male or 

female. It was therefore open to the Registrar to register Norrie’s sex, depending on the evidence 

put before it, as non-specific. 

The court did not confine the Registrar’s powers to male, female and non-specific; rather, it noted 

that there may be, in some cases, good reason for other options to be recorded, such as intersex 

and androgynous. 
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Finally, two judges noted that Part 5A only relates to people who personally do not identify as 

male or female and who choose to change their sex to reflect this. It is a matter of choice for an 

individual and the Court ensured this was highlighted in the judgment. 

The NSW Registrar of Births, Deaths and Marriages has now sought special leave to appeal to 

the High Court. 

Commentary 

This is the first time a court in Australia has recognised a legally valid alternative to the traditional 

binary male‒female view of sex. At the moment the decision is confined to people in NSW who 

fulfil the requirements under Part 5A of the Act. It is possible, however, that this decision will act 

as a precedent both for other areas of law and also other states’ equivalents to the NSW Act. 

Norrie’s case is the latest development regarding legal recognition of transgender, intersex and 

gender diverse peoples. While there have been reports of states such as Western Australia and 

Victoria issuing certificates to individuals without an ‘F’ or ‘M’ marker, it was only recently that a 

more sophisticated approach to sex recognition has been applied consistently across Australia. In 

2011 the Federal Government allowed individuals greater ability to be issued a passport with an 

‘X’ marker and recognised transgender people as their affirmed gender without the need for 

surgery. The Government is now expanding their passports policy to all government records 

under their “Guidelines on the Recognition of Gender”. In the last few decades the Australian 

courts have considered a number of cases raising the issues of recognition of sex. Through 

cases such as AB v Western Australia [2011] HCA 42 and Kevin v Attorney-General (Cth) [2001] 

FamCA 1074 a body of jurisprudence is slowly being built that recognises that sex is more 

nuanced and complex than a simple ‘male’ and ‘female’ binary. Finally, the Federal Government 

recently passed the Sex Discrimination Amendment (Sexual Orientation, Gender Identity and 

Intersex Status) Act 2013 that provides protection against discrimination on the basis of sexual 

orientation, gender identity and intersex status. 

This decision is available online at: 

http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=165088 

Emily Christie is a lawyer seconded from DLA Piper to the Human Rights Law Centre. 

 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Failure to take reasonable steps to promote representative jury a breach 

of the right to a fair hearing 

R v Kokopenace, 2013 ONCA 389 (14 June 2013) (Ontario Court of Appeal) 

Summary 

The Ontario Court of Appeal has held that the government of Ontario's failure to take adequate 

steps to promote the inclusion of Aboriginal on-reserve residents in a pool of potential jurors 

amounted to a violation of the right to a representative jury owed to a defendant in a criminal trial, 

a right protected by the Canadian Charter of Rights and Freedoms.   

Facts 

In 2008, the appellant, Kokopenace, was convicted of manslaughter in the Superior Court in the 

District of Kenora, Ontario. He appealed this conviction to the Court of Appeal on the ground that 

http://www.caselaw.nsw.gov.au/action/PJUDG?jgmtid=165088
http://www.canlii.org/eliisa/highlight.do?text=%22charter+of+rights%22&language=en&searchTitle=Advanced+Search&path=/en/on/onca/doc/2013/2013onca389/2013onca389.html&searchUrlHash=AAAAAQATImNoYXJ0ZXIgb2YgcmlnaHRzIgAAAAAAAAE
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the petit jury that had convicted him was improperly constituted because it had been derived from 

a jury roll that, because of the process used to prepare it, did not adequately allow for the 

inclusion of Aboriginal on-reserve residents. The appellant alleged that this was a violation of his 

constitutional rights under sections 11(d) and (f) of the Charter, as well as contrary to the Juries 

Act R.S.O 1990. c. J.3 (the Act). 

Section 11 of the Charter provides that any person charged with an offence has the right to:  

(d) be presumed innocent until proven guilty according to the law in a fair and public 

hearing by an independent and impartial tribunal; 

… 

(f) … the benefit of trial by jury where the maximum punishment for the offence is 

imprisonment for five years or a more severe punishment. 

These rights, particularly section 11(f), have previously been interpreted by the Supreme Court of 

Canada as creating a "representativeness" right for jury trials (see R v Sherratt [1991] 1 SCR 

509). The present case concerns the scope of that right. 

In Ontario, the selection of a petit jury is the culmination of a three-step process (the first two of 

which are governed by the Act): 

1. A jury roll for each judicial district (in this case Kenora) is prepared each year by sending 

notices to individuals randomly selected from the district's adult population. From the 

eligible responses received, the jury roll for that year is formed. 

2. Names are selected from the jury roll to make up the jury panels for particular court 

sittings. 

3. A petit jury for a particular criminal jury trial is selected from the jury panel. 

The appellant argued that the process governing the first stage was defective, as it did not allow 

for adequate representation of Aboriginal on-reserve residents on the 2008 jury roll. This in turn 

meant that the jury that had convicted him was unrepresentative.  

In the years leading up to the making of the 2008 jury roll, the state was aware that it had a 

continuing and worsening problem with ensuring representation of Aboriginal on-reserve 

residents on jury rolls; indeed, as early as 1994 it was apparent that this was an issue. The main 

cause of this was a very low on-reserve return rate for jury notices (10 percent in 2008 compared 

to more than 55 percent for off-reserve notices). However, the state did little to rectify this, with 

the Court finding that no genuine attempts had been made to engage with Aboriginal leaders in 

order to determine the cause(s) of the poor response rates or the steps that could be taken to 

encourage on-reserve representation.  

By 2008, this unresolved problem meant that although on-reserve residents comprised almost a 

third of the District of Kenora's population, they formed only 4.1% of the jury roll.  

Decision 

Three separate opinions were delivered in this case, with Justice Laforme delivering the leading 

judgment (Justice Goudge concurring in a separate opinion) and Justice Rouleau dissenting. 

Justice Laforme began by determining the nature of the representativeness right created by the 

Charter (an analysis with which Justices Goudge and Rouleau wholly agreed). In Justice 

Laforme's opinion, this right was derived not only from section 11(f) (as previously held by the 

Supreme Court) but also from section 11(d): the right to an impartial tribunal included the right to 

an impartial jury, and representativeness was an important means of ensuring a jury's 

impartiality.  
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Critically, Justice Laforme found that this right "must inform the entire process of jury selection. 

Only if the process begins with a properly representative jury roll, can the petit jury randomly 

derived from it have the required element of representativeness." Furthermore, the essential 

quality of the representativeness right, as highlighted in previous cases, is that it seeks to avoid 

the systematic exclusion of persons with distinct perspectives from the jury process. Justice 

Laforme found that there was no doubt that Aboriginal on-reserve residents brought a distinct 

perspective to the jury process, and therefore their inclusion on the jury roll was important for 

ensuring representativeness. 

However, as explained by Justice Laforme, the scope of this right is inherently qualified. All of the 

judges agreed that the fact that the 2008 jury roll did not adequately represent on-reserve 

residents was not itself a Charter violation. Rather, the ultimate issue for the Court to determine, 

as framed by Justice Laforme, was whether the state's process for preparing the jury roll had 

involved "reasonable efforts to seek to provide a fair opportunity for the distinctive perspectives of 

Aboriginal on-reserve residents to be included" (emphasis added). This formulation of the 

representativeness right was echoed by Justice Rouleau. 

While the judges thus agreed upon the legal test to be applied, they disagreed as to whether the 

state had taken adequate steps to discharge its constitutional obligation. The majority found that 

not enough had been done by the state to address the problems with on-reserve residents in 

order to promote representativeness. Despite what the state knew and ought to have known 

about the significance of the problem, "the causes were never investigated so that different 

modalities of engagement could be undertaken … [t]he integrity of the process was 

fundamentally compromised by the inattention paid by the state to a known and worsening 

problem, year after year." 

Justice Rouleau, by contrast, found that given what was known at the time and the sheer 

complexity of the problem – and also taking into account the deference due to the governmental 

process – the state had taken reasonable steps to address the problems of which they 

reasonably could have been aware, and had thus discharged its obligation.  

Commentary 

Section 24 of the Victorian Charter is similar to section 11(d) of the Canadian Charter, as both 

provide for the right to a fair hearing before an impartial tribunal.  

The Ontario Court of Appeal found that in the context of a jury trial, the right to impartiality 

contained in section 11(d) gave rise to a right to a representative jury, and that it is not the final 

outcome (ie whether the jury is in fact representative) that will determine whether there has been 

a violation of this right, but rather the process that is used to form a jury.  

Were a Victorian court to interpret section 24 in the context of a criminal jury trial, it is possible 

that the same conclusion would be reached, in respect of both the right to a representative jury 

being found in section 24, as well as the scope of that right being limited to the requirement that 

the state take reasonable efforts to guard that right. It should be noted, however, that in 

Kokopenace, the Court found that the efforts of the state to address the issue with on-reserve 

representation needed to be evaluated in the context of the state's "special relationship" with the 

Aboriginal population, as mandated by the common law of Canada. Therefore, what was 

considered "reasonable" in the particular circumstances of Kokopenace may not be considered 

reasonable in other cases. 

This decision is available online at: 

http://www.canlii.org/en/on/onca/doc/2013/2013onca389/2013onca389.html 

Chris Gordon is a Law Graduate at Allens Linklaters. 

http://www.canlii.org/en/on/onca/doc/2013/2013onca389/2013onca389.html
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Security concerns don’t trump basic procedural rights 

ZZ v Secretary of State for the Home Department [2013] EUECJ C-300/11 (04 June 2013) 

Summary 

The Court of Justice of the European Communities (EU Court of Justice) has held that a person 

refused entry to an EU state on security grounds has a fundamental right to receive reasons for 

the decision. Notwithstanding security considerations, EU states have a core minimum obligation 

to provide enough information to enable the affected person to understand the basis of the 

decision and prepare a defence.   

Facts 

A key feature of the European Union is freedom of movement for residents and their families 

between states. This is protected under the Charter of Fundamental Rights of the European 

Union (the Charter) and a separate EU Directive to member states (2004/38/EC). States do, 

however, retain discretion to refuse entry at the state’s borders on public policy, security or health 

grounds under the same EU Directive.  

Under the Directive, a state that refuses to allow a EU resident or their family to enter that country 

is required to inform the person “precisely and in full” of the grounds on which the decision was 

made unless this would be “contrary to State security interests”. The Directive also provides that 

all persons refused entry in these circumstances must have the right to access judicial and 

administrative review procedures in the member state so they can challenge the legality of the 

decision and the facts relied on to come to that decision.  

ZZ, a dual French and Algerian citizen with permanent UK residency, was denied re-entry to the 

UK after he travelled to Algeria. He was not informed “precisely and in full” of the reasons for the 

decision. ZZ appealed the Secretary of State’s decision to the UK’s Special Immigration Appeals 

Committee (SIAC). SIAC, in its “open” decision, acknowledged that ZZ had received “little of the 

case against” him, which effectively prevented him preparing an appeal and defence.  

Two people known as Special Advocates, appointed under UK legislation to represent ZZ’s 

interests, were given access to more information during a “closed” hearing. While those Special 

Advocates were tasked with assisting ZZ, they were not allowed to discuss the matter with ZZ or 

obtain instructions after viewing the confidential information that was not disclosed to ZZ.  

ZZ appealed SIAC’s decision affirming the Secretary of State’s original decision to the UK Court 

of Appeal. The UK Court of Appeal held that it was open to SIAC on the basis of available 

information to decide that ZZ should not be granted entry to the UK on public policy grounds, but 

queried whether failure to disclose any substantive reasons for the decision to ZZ breached the 

authority’s obligations under the EU Directive.   

The UK Court of Appeal referred this question for a preliminary ruling to the EU Court of Justice, 

which has jurisdiction to issue rulings to ensure that all states interpret and apply EU laws and 

directives consistently. The UK Court asked if the Directive allows states to derogate from the 

rule that persons will be told “precisely and in full” about the reasons for refusing entry where it is 

contrary to state security interests, does that allow a state to tell the person nothing? 

Alternatively, is there an obligation to provide at least some information? If so, how much? 

Decision 

The EU Court of Justice affirmed that EU Directives must be interpreted and applied consistently 

with the European Charter of Human Rights, which provides that every person whose right to 

freedom of movement is violated is entitled to an effective legal remedy. Based on existing 
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jurisprudence, the EU Court of Justice affirmed that the fundamental right to an effective legal 

remedy is undermined if the parties have not received reasons for decisions affecting their rights.  

While it may be reasonable for the state not to disclose its reasoning “precisely and in full” for 

security reasons, the EU Court of Justice held this does not entitle a state to withhold all 

information about the reasons for its decision. Any limits on the right to pursue an effective legal 

remedy, including access to reasons or evidence, must be proportionate and go no further than 

strictly necessary to protect state interests. States have a core minimum obligation to disclose the 

“essence” of the grounds of the decision.  

The EU Court of Justice also held that SIAC or the relevant decision-maker has the burden of 

proving that disclosure would compromise state security. It cautioned that the UK Court of Appeal 

could not defer to SIAC’s own assessment of what could be disclosed because there was every 

possibility that SIAC could get it wrong. The UK Court has an obligation to receive and review the 

evidence underpinning the decision not to disclose reasons.  

In the event the UK Court of Appeal determines that state security does not prevent full 

disclosure of the grounds for the decision, the EU Court of Justice stated that it was incumbent on 

the UK Court to give the Secretary of State and his department the opportunity to disclose the 

grounds for the decision in accordance with the Directive and the Charter.  

If they continue to withhold reasons the, UK Court of Appeal should make a finding about the 

legality of the decision solely on the information that was made available to ZZ, excluding any 

evidence that was not provided to ZZ.  

Separate to the core minimum obligation to provide reasons, the EU Court of Justice held that 

throughout the judicial review proceeding, restrictions on access to documents and evidence 

should also go no further than strictly necessary to protect state security interests and balance 

the right to effective judicial protection.  

Commentary  

This is the latest in a series of cases in which regional and international human rights bodies 

have found there is a core minimum obligation under relevant human rights instruments to 

provide sufficient information to persons detained or refused entry to a state to enable them to 

understand the basis on which it was made and mount a defence (see for instance the UN 

Human Rights Committee in Caldas v Uruguay, CCPR/C/OP/2 (1990)).  

This core minimum obligation is not currently met in Australia. Refugees who are given negative 

security assessments by ASIO are indefinitely detained without any statutory right to adequate 

reasons and without access to binding merits review. Profoundly important decisions continue to 

be made through a process that is closed, secretive and insulated. 

Since October 2012 a non-binding review of ASIO security assessments may be conducted by 

the retired Federal Court Judge Margaret Stone. While the Stone review is a step in the right 

direction, it does not guarantee the right to receive adequate reasons explaining the basis on 

which the decision was made. When the review is conducted, ASIO is required to provide an 

unclassified version of their reasons to the reviewer on the understanding it may be provided to 

the affected person. Because there is no core minimum obligation under Australian domestic 

legislation, the obligation to provide an unclassified statement of reasons may be reduced to 

nothing if ASIO determines that disclosing even the essence of the grounds for the decision 

would be contrary to national security interests.  

The need for greater transparency and legislative protection of the fundamental rights to a fair 

trial and access to a judicial remedy in these situations was noted in the UN High Commissioner 
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for Refugees recommendations to the Australian Independent Review of the Intelligence 

Community in 2011. The UNHCR adopted a similar approach to the EU Court of Justice noting 

that the “point of departure is that open disclosure of all prejudicial information should be 

encouraged and the use of classified information in determinations which affect refugee status or 

associated rights should only be maintained on an exceptional basis.” Even where national 

security justifies limitations on disclosure the UNHCR said, the affected person “should be 

provided as much information as possible to ensure a fair determination process in accordance 

with natural justice.” 

This decision is available online at: http://www.bailii.org/eu/cases/EUECJ/2013/C30011.html 

Madeleine Forster is a lawyer seconded from DLA Piper to the Human Rights Law Centre 

Human rights and gender equality and the limits of customary law on 

traditional polygamous marriages 

Mayelane v Ngwenyama (CCT 57/12) [2013] ZACC 14 (30 May 2013) 

Summary 

The Constitutional Court of South Africa has ruled that, in polygynous marriages (polygamy in 

which a man has more than one wife) under customary law, the first wife’s permission must be 

obtained before a second marriage can be entered into. The court drew on the Constitutional 

requirement that customary law be developed in line with Constitutional principles. As failure to 

obtain the first wife’s consent would breach the Constitutional principles of equality and inherent 

dignity of the person, such a requirement could legitimately be imposed upon customary law in 

South Africa.  

Facts 

Ms Mayelane (the applicant) and Mr Moyana, both of the Xitsonga people, married in 1984 in 

accordance with Xitsonga customary law. In 2008, Ms Ngwenyama (first respondent) also 

purported to marry Mr Moyana according to Xitsonga customary law. In 2009, Mr Moyana passed 

away. Ms Mayelane brought a claim stating that Ms Ngenyama’s marriage was invalid as, among 

other things, she had not consented to the second marriage and that, under either the 

Recognition of Customary Marriages Act 120 of 1998 (the Act), the Constitution of South Africa or 

customary Xitsonga law, consent of the first wife is required for a second marriage to be entered 

into. 

Ms Ngwenyama claimed that consent was not required under the Act . Ms Ngwenyama also 

argued that there is insufficient information on record to make definitive findings on whether 

consent is a requirement under customary law for the validity of subsequent marriages and what 

the consequences would be if consent is not obtained. 

Law 

In determining whether customary law required consent of the first wife, the court first had to 

establish the content of the customary norms. This requires a different approach to that of 

common or legislative laws, requiring consideration of the traditions of the community, the right of 

communities that observe customary laws to develop those laws and balancing of flexibility and 

development against the need for legal certainty. The court takes a more inquisitorial route with 

regards to the content of customary law: the courts must takes steps to satisfy themselves as to 

the content of customary laws, including possible customary meanings for certain phrases such 

as “consent”, rather than imposing common law interpretations.  

http://www.bailii.org/eu/cases/EUECJ/2013/C30011.html
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The Act provides for the recognition and regulation of customary marriages in South Africa. It 

recognises traditional customary requirements and ceremony, while at the same time imposing 

certain requirements such as minimum ages, consent of both parties and providing equality 

between men and women in a marriage.  

Section 211(3) of the Constitution states that “courts must apply customary law when that law is 

applicable, subject to the Constitution and any legislation that specifically deals with customary 

law. Section 39(2) provides that when developing customary law a court “must promote the spirit, 

purpose and objects of the Bill or Rights”. Specifically, sections 9 and 10 guarantee the rights to 

equality and human dignity. The court also noted that development of customary law in 

congruence with the Constitution must be done in a participatory manner by those who live the 

custom, recognising that the values of the Constitution may have different ways of being 

recognised by different groups. 

Decision 

The court stated that a requirement for consent could arise in one of three ways; as an express 

stipulation of the Act, as a rule of Xitsonga customary law or as a requirement of the Constitution. 

The court held that the Act makes no mention of the first wife’s consent being a requirement. The 

court declined to interpret the Act as imposing further validity requirements other than those 

expressly laid out as it would undermine the scheme of the Act which specifically allows for the 

recognition of customary requirements.  

In regards to customary Xitsonga law, the court found that while there was contradictory evidence 

as to whether a first wife could refuse consent for a second marriage. 

The court then, although this was not strictly required for the current case, considered whether 

the rights to equality and human dignity amount to a requirement that customary law be 

developed to require the consent of the first wife before a subsequent customary marriage can be 

validly entered into. 

The court took note of the fact that if a woman is unable to control whether or not a second wife 

enters into her family, she is rendered incapable of considering or protecting her own position. 

She cannot take an informed decision on her personal life, her sexual or reproductive health or 

the proprietary consequences of a subsequent marriage, completely undermining any notion of a 

wife’s equality with her husband. In addition, the right to dignity includes the right-bearers 

entitlement to make choices and decisions about her or his life: “Autonomy and control over one’s 

personal circumstances is a fundamental aspect of human dignity…a wife has no effective 

autonomy over her family life if her husband is entitled to take a second wife without her consent.” 

The court went on to say, “given that marriage is a highly personal and private contract, it would 

be a blatant intrusion on the dignity of one partner to introduce a new member to that union 

without obtaining that partner’s consent”. 

The court therefore concluded that customary law (not merely Xitsonga law) must be developed 

to include, to the extent that it does not yet do so, a requirement that the consent of the first wife 

be obtained in order for a second customary marriage to be valid.  

Three of the dissenting judges held that while it had been established that in Xitsonga customary 

law consent of the first wife is required, it was outside the scope of the court to then develop 

customary law such that consent is required even in communities where that was not formerly the 

practice. This was not a question put before the court and was therefore not properly pleaded, 

nor was evidence put forward. 
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Commentary 

As noted in the judgment itself, the matter raises fundamental issues regarding the relationship 

between customary law, legislation dealing specifically with customary law and the human rights 

enshrined in the Constitution. It extends the jurisprudence relating to the development of 

customary law in line with Constitutional requirements. 

Indeed, this is the first time the court had actually been involved in an incremental development of 

customary law as contemplated in section 39(2) of the Constitution. As the court itself recognised, 

customary law developed in communities that favoured the interests of men and often to the 

grave disadvantage of women and children. The court noted that it must afford customary law the 

respect it deserves but must also ensure customary law develops in accordance with the 

normative framework of the Constitution. 

Human rights jurisprudence often struggles with the tension between respect for traditional 

cultural practices and the obligations imposed by international human rights. The canon of human 

rights treaties at times specifically calls for the eradication of traditional practices, particularly 

when harmful to young girls, while at other times calling for the protection of cultural values, 

ceremonies and religion. The South African Constitutional requirement that customary law be 

developed in line with constitutional principles is an interesting approach to reconciling customary 

and human rights law. 

It should be noted that the court decision does not comment on the validity of polygynous 

marriages as a legal institution, despite their inherent inequality (men may marry more than once, 

women may not). The court specifically noted that polygynous marriages “differentiate between 

men and women” in this way but that their validity was not challenged by either party and so the 

court “must work within a framework that assumes its existence and validity”. The court thus left 

open the possibility for a constitutional challenge to the validity of polygyny as inherently 

discriminatory on the basis of gender and therefore unconstitutional.  

This decision is available online at: http://www.constitutionalcourt.org.za/Archimages/20904.PDF 

Emily Christie is a lawyer seconded from DLA Piper to the Human Rights Law Centre 

 

 

INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

Australia bids for spot on the UN Human Rights Council 

Australia recently announced its intention to seek election to the UN Human Rights Council in 

2018. The Council is the UN’s peak human rights body. It is responsible for strengthening the 

promotion and protection of human rights around the globe, for addressing situations of human 

rights violations and making recommendations on them. The Council comprises 47 UN Member 

States, which are elected by the UN General Assembly. 

Phil Lynch, Director of the International Service for Human Rights in Geneva, has noted that 

Australia's election is far from assured. Even having an exemplary human rights record is no 

guarantee of victory ‒ as Sweden's recent unsuccessful candidacy demonstrates.  

Human rights advocates have raised serious concerns about Australia’s human rights record, 

including in relation to the off-shore processing of asylum seekers and the high rates of 

incarceration of Australia’s Indigenous people. Over the next five years, Australia should show 

http://www.constitutionalcourt.org.za/Archimages/20904.PDF
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that it can implement its human rights commitments and make sure the promotion and protection 

of human rights plays a more significant role in Australia’s domestic and foreign policy. 

 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Human Rights Watch to establish in Australia 

The Australian government’s decision to list Human Rights Watch’s Australian affiliate, Human 

Rights Watch Australia, as a Deductible Gift Recipient is a welcome step, Human Rights Watch 

has said.  

The specific listing, which was enacted on June 28, 2013, in legislation by parliament, will enable 

HRWA to offer its supporters in Australia the ability to make tax deductible donations and ensure 

the charity is able to operate sustainably into the future. 

“We are very pleased that the government has listed Human Rights Watch Australia as a 

Deductible Gift Recipient, so we can become a permanent member of the national human rights 

community,” said Kenneth Roth, executive director. “Human Rights Watch doesn’t accept 

government money but relies entirely on private philanthropy, so having DGR status is critical to 

our new Australia office.” 

Human Rights Watch has long engaged with the Australian government on domestic and foreign 

policy matters in Canberra, and in Australian embassies. Australia has been a longstanding 

proponent of human rights, especially in the Asia-Pacific region but also around the world. 

Indeed, its growing global prominence on human rights is underscored by its long record of 

supporting the UN human rights treaties and mechanisms, its contributions to UN peacekeeping, 

and its current membership on the UN Security Council. 

“Our new Australia affiliate will allow Human Rights Watch to work much more closely with the 

government, on Australia’s international obligations and on its ability to persuade other countries 

to respect the same,” Roth said. 

Human Rights Watch is also pleased to announce that Elaine Pearson will be the new director for 

Human Rights Watch Australia, which will be based in Sydney. 

 Pearson, an Australian national from Perth, will take up her position in late August 2013, at which 

point Human Rights Watch Australia will officially launch and become operational. In 2007, 

Pearson was appointed deputy director of the Asia division at Human Rights Watch, supervising 

work across Asia. She has regularly briefed journalists, government officials, and senior UN staff. 

Pearson, an expert on human trafficking and migration issues, has worked for the International 

Labour Organization and the UN Development Fund for Women, and led the first trafficking 

program at Anti-Slavery International in London. Pearson holds degrees in law and arts from 

Australia’s Murdoch University and recently completed a masters degree in public policy at 

Princeton University’s Woodrow Wilson School of Public and International Affairs. 

“It’s an incredible honor to be launching Human Rights Watch’s affiliate in Australia,” Pearson 

said. “I look forward to working with our local supporters, especially our new Australia Committee, 

to build a strong Human Rights Watch presence in Australia and the region.” 
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Senate Committee report into “justice reinvestment” as a means of 

combating Australia’s growing imprisonment rates 

The Senate Legal and Constitutional Affairs References Committee has released a report on the 

value of a justice reinvestment approach to criminal justice in Australia. The concept of justice 

reinvestment involves redirecting government money spent on prisons towards initiatives aimed 

at addressing the underlying social and economic determinants of crime. 

The Committee’s report investigates the drivers behind the growth in Australia’s imprisonment 

rates, the social and economic costs and consequences of imprisonment, and the benefits of a 

justice reinvestment approach to address these issues. The report also considers the over-

representation of disadvantaged groups in Australian prisons, including Aboriginal and Torres 

Strait Islander peoples and people experiencing mental ill-health. 

The majority report of the Committee makes a series of recommendations on the role that can be 

played by the Commonwealth Government in promoting a justice reinvestment approach in 

Australia. These recommendations include ensuring long term sustainable funding, the 

identification of relevant data required, a trial using a place-based approach, and the 

establishment of an independent central body to play a coordinating role among states and 

territories. 

A copy of the Committee’s report is available here.  

A copy of the HRLC’s submission to the inquiry, which focuses on how a human rights framework 

supports the adoption of a justice reinvestment approach, is available here. 

Senate Committee recommends greater human rights scrutiny for 

decisions by Australia’s export credit agency  

The Senate Standing Committee on Foreign Affairs and Trade has recommended greater 

transparency, accountability and focus on human rights and environmental consequences when 

the statutory Export Finance and Insurance Corporation (EFIC) makes decisions to finance local 

and international projects involving Australian companies.  

The EFIC (New Mandate and Other Measures) Bill 2013 introduces changes to the EFIC’s 

operations following review by the Australian Productivity Commission. The Productivity 

Commission endorsed many of the recommendations it received from community organisations 

including the HRLC (See the HRLC submission here). It recommended, among other things, 

removing the freedom of information exemption for the EFIC given the importance of public 

scrutiny of projects with social impacts and including a statutory obligation on EFIC to comply 

with Australia’s human rights obligations. 

The government did not adopt these recommendations in the Bill. Acknowledging this gap, the 

Senate Committee recommended reviewing current freedom of information exemptions for EFIC 

functions and encouraged the Minister to incorporate current accepted human rights and 

environmental standards (such as the United Nations Guiding Principles for Business and Human 

Rights) into the Minister’s Statement of Expectations to the EFIC. It also suggested these 

standards could be incorporated as ‘indicative standards’ in the EFIC Act which sets out how 

EFIC will exercise its duties. 

The HRLC is a member of the EFIC Multi Stakeholder Forum (MSF). HRLC endorsed the 

submission of Jubilee Australia, another member of the MSF, to the Senate Committee.  

The Bill was not passed in the Winter session of Parliament. A copy of the Senate Committee’s 

report is available here. 

http://www.aph.gov.au/parliamentary_business/committees/senate_committees?url=legcon_ctte/justice_reinvestment/report/index.htm
http://www.hrlc.org.au/submission-the-value-of-a-justice-reinvestment-approach-to-criminal-justice-in-australia
http://www.pc.gov.au/projects/inquiry/export-credit/report
http://www.pc.gov.au/projects/inquiry/export-credit/report
http://www.hrlc.org.au/australias-export-credit-agency-must-be-reformed-to-better-protect-human-rights-in-developing-countries
http://www.jubileeaustralia.org/page/resources
http://www.aph.gov.au/parliamentary_business/committees/senate_committees?url=fadt_ctte/completed_inquiries/2010-13/efic_bill_2013_43/report/index.htm


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 33 

 

 

 

 

 

 

 

 

 

 

Parliamentary Joint Committee finds Stronger Futures legislation 

threatens human rights 

The Parliamentary Joint Committee on Human Rights has expressed concern about whether the 

Stronger Futures package of legislation complies with Australia’s human rights obligations. The 

Stronger Futures legislation was introduced in 2012 and expanded and extended the operation of 

the Northern Territory Emergency response for a further period of 10 years. Particular measures, 

such as income management, were expanded beyond the Northern Territory into prescribed 

areas around the country. 

The Committee raises two major concerns with the Stronger Futures policies. The first regards 

the lack of full involvement of affected communities, both in the formulation and implementation of 

policies. The right of self-determination under human rights treaties, especially when considered 

in the context of Indigenous Peoples, requires meaningful consultation and in many cases free, 

prior and informed consent of affected populations. The Committee recognises the Federal 

Government’s efforts in consulting local communities, but urges widespread and ongoing 

consultation and cooperation in the implementation, monitoring and evaluation of policies.  

The second major concern raised by the Committee related to the limitations on human rights 

imposed by some of the Stronger Futures measures. The Committee disputes the assertion that 

the measures restricting certain rights are not discriminatory because they constitute “special 

measures”. The Committee asserts that special measures, as understood under international law, 

should not have, as an objective or result, the restriction of rights. The Federal Government must 

therefore demonstrate that measures that restrict human rights are justifiable by means other 

than resorting to special measures. The Government bears the onus in proving that a limitation to 

a right pursues a legitimate objective, that there is a rational connection between the measure 

and the objective, and that the measure is proportionate. 

The Stronger Futures legislation overwhelmingly affects Aboriginal and Torres Strait Islander 

peoples, and the Committee reports that although the UN Declaration on the Rights of Indigenous 

Peoples is not enshrined in domestic law, it is an important and relevant instrument for the 

Committee’s work, providing guidance in interpreting the scope of the rights that fall within its 

mandate. 

While the Committee supports the Government’s objectives to enhance the protection of certain 

fundamental rights through its policies, it warns that certain measures, namely the income 

management and school enrolment and attendance measures, represent strong incursions into 

family and private life. The report recommends that the Committee continue to oversee the 

implementation of measures to ensure they are effective and accepted by affected populations.  

The Committee’s full report is available here. 

Positive developments recognise diversity in sex and gender 

It’s been a big couple of months for transgender, intersex and gender diverse people in Australia. 

On 13 June the Australian Government released Guidelines on the Recognition of Sex and 

Gender to develop a nationally consistent approach to recognising sex and gender in government 

records. These new national guidelines ensure that transgender, intersex and gender diverse 

people are treated respectfully and sensitively by federal government departments and agencies 

in the collection of records and information.  

The release of the Guidelines follow reforms made to passports in 2011. These changes meant 

that sex reassignment surgery was no longer a prerequisite for a passport to be issued in a 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=humanrights_ctte/reports/index.htm
http://www.ag.gov.au/Publications/Pages/AustralianGovernmentGuidelinesontheRecognitionofSexandGender.aspx
http://www.ag.gov.au/Publications/Pages/AustralianGovernmentGuidelinesontheRecognitionofSexandGender.aspx
http://www.foreignminister.gov.au/releases/2011/kr_mr_110914b.html
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person’s affirmed gender and gave individuals greater access to the use of an ‘X’ marker rather 

than only ‘F’ or ‘M’. The new Guidelines extend the passports policy to all government 

documentation and records. The Guidelines ensure that where sex and/or gender information is 

collected and recorded in a personal record, individuals are given the option to select M (male), F 

(female) or X (Indeterminate/Intersex/Unspecified). Rather than requiring a birth certificate 

recording the individual’s sex, individuals can be recognised as their affirmed sex and/or gender 

on the basis of a statement from a registered medical practitioner or psychologist.  

The Guidelines were developed in consultation with intersex, transgender and gender diverse 

people across Australia and have been welcomed by community groups and advocates such as 

Organisation Intersex International Australia, A Gender Agenda and Transgender Victoria.  

The release of the proposed guidelines coincides with an important review by the Australian 

Bureau of Statistics’ (ABS) of its “Sex Standard”, the framework through which the ABS collects 

statistical information on ‘sex’. The review sought submissions from the community focusing on 

whether the Sex Standard should acknowledge the distinction between ‘sex’ and ‘gender’ and on 

the inclusion of a third ‘sex/gender’ category of ‘intersex or indeterminate’. The ABS is expected 

to publish the results of the review later this year. 

The release of the Guidelines has occurred alongside the passage of new federal laws that 

outlaw discrimination on the basis of gender identity and intersex status and also coincides with a 

decision of the NSW Court of Appeal (Norrie v NSW Registrar of Births Deaths and Marriages) 

that found that ‘sex’ can mean something other than male or female. The landmark decision is 

currently the subject of an application for special leave to the High Court.   

Read more about the National Guidelines on Sex and Gender here. 

Read more about the ABS review of the Sex Standard here. 

Read more about Norrie’s Case in a case note prepared by HRLC secondee lawyer Emily 

Christie in this edition of the Bulletin.  

 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Call for research participants: Experiences of people with disabilities 

reporting crime 

The Victorian Equal Opportunity and Human Rights Commission is conducting research into the 

experiences of people with disabilities in Victoria when they report crime.  

The project aims to: 

 identify the nature and extent of crimes against people with disabilities in Victoria; 

 understand what barriers people with disabilities face when reporting crime and gaining 

redress; and 

 work with Victoria Police and other authorities to break down these barriers and provide 

better services to people with disabilities. 

The project is focusing on crimes against the person. These include assault, family violence, 

sexual assault, indecent assault, and causing serious injury and covers crimes that occur at 

home, on the street, on transport, and in services such as disability services and hospitals.  

http://www.facebook.com/l.php?u=http%3A%2F%2Fgaynewsnetwork.com.au%2Fnews%2Fnational%2F11207-new-gender-recognition-guidelines-released.html&h=hAQEAG_cWAQFwP509ZO9pPvwrd9YBZDCv8_9WedYitBRh6w&enc=AZPmtHRxpOK-kac9W6wyhF1008NE9q7AKxLUgfSKG5mfbZBjR_MwyZDdRgm-eFFXCHLfvUsKWwiA0xDAqdoWR-dX&s=1
http://oii.org.au/21597/ten-years-of-x-passports-and-no-protection-from-discrimination/
http://vglrl.us2.list-manage.com/track/click?u=09e120d0432682a87dccacd51&id=87fb9fd268&e=660d10d357
http://www.hrlc.org.au/improved-protections-for-lgbti-people-welcomed
http://www.austlii.edu.au/au/cases/nsw/NSWCA/2013/145.html
http://www.ag.gov.au/Publications/Pages/AustralianGovernmentGuidelinesontheRecognitionofSexandGender.aspx
http://www.abs.gov.au/websitedbs/D3310114.nsf/home/Review+of+the+Sex+Standard
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Over the next 12 months, the Commission will gather information from: 

 confidential surveys for people with disabilities, carers and family members, service 

workers and advocates; 

 focus groups with people with disabilities, as well as focus groups of service providers 

who work with people with disabilities, and with police; 

 interviews with key informants and experts; 

 case study interviews with people with disabilities who have experienced crimes against 

the person; and 

 de-identified statistics from Department of Justice, Victoria Police, Department of Human 

Services, the Disability Services Commissioner, and the Office of the Public Advocate. 

See here for more information. 

Abortion law reform in Tasmania  

The Tasmanian Government is calling for submissions regarding the proposal to decriminalise 

abortion through the introduction of the Reproductive Health (Access to Terminations) Bill 2013. 

The Bill provides for terminations before 16 weeks with a woman’s consent and after 16 weeks if 

a medical practitioner, in consultation with another practitioner, reasonably believes that the 

continuation of the pregnancy would ‘involve greater risk of injury to the physical or mental health 

of the pregnant woman than if the pregnancy were terminated.’ Submissions are due on 22nd 

July 2013. The Bill and guidelines for submissions are available here.  

 

 

HRLC MEDIA COVERAGE 

The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

 Daniel Webb, Stop Inventing Facts About Asylum Seekers, New Matilda‚ 10 July 2013  

 Sam Drummond, The uninvited lens, Ramp Up‚ 5 July 2013  

 Alana Schetzer, Death knell for doorknock rules, The Weekly Review - Melbourne 

Times‚ 4 July 2013  

 Christopher Gillett, Victorians’ private phone and email records spied on by councils, 

government departments and other organisations, Herald Sun‚ 2 July 2013  

 Anna Brown, Coalition denies a place for LGBTI elders, Gay News Network‚ 26 June 

2013  

 The Conversation Hour, Hugh de Kretser, Jared Genser, Bishop Geoffrey Robinson, 

ABC's 774‚ 25 June 2013  

 Dan Harrison, Liberal MP to cross floor in support of gay equality, Sydney Morning 

Herald‚ 19 June 2013  

 Oliver Milman, Victoria parole system under fire after Jill Meagher case, The Guardian‚ 

19 June 2013  

 Jane Lee, Coalition to deport refugees convicted of nearly any crime, The Age‚ 18 June 

2013  

http://www.humanrightscommission.vic.gov.au/index.php/component/k2/item/620-survey-experiences-of-people-with-disabilities-reporting-crime
http://www.humanrightscommission.vic.gov.au/index.php/component/k2/item/619-experiences-of-people-with-disabilities-reporting-crime
http://www.parliament.tas.gov.au/ctee/Council/GovAdminA_RHB.htm
http://newmatilda.com/2013/07/10/stop-inventing-facts-about-asylum-seekers
http://www.abc.net.au/rampup/articles/2013/07/05/3796816.htm
http://www.theweeklyreviewmelbournetimes.com.au/story/1616680/death-knell-for-doorknock-rules/?cs=1471
http://www.heraldsun.com.au/news/law-order/victorians-private-phone-and-email-records-spied-on-by-councils-government-departments-and-other-organisations/story-fni0fee2-1226672826414
http://www.heraldsun.com.au/news/law-order/victorians-private-phone-and-email-records-spied-on-by-councils-government-departments-and-other-organisations/story-fni0fee2-1226672826414
http://gaynewsnetwork.com.au/viewpoint/viewpoint/11297-coalition-denies-a-place-for-lgbti-elders.html
http://www.abc.net.au/local/audio/2013/06/26/3790059.htm?site=melbourne
http://www.smh.com.au/opinion/political-news/liberal-mp-to-cross-floor-in-support-of-gay-equality-20130619-2oj67.html
http://m.guardian.co.uk/world/2013/jun/19/australia
http://www.theage.com.au/opinion/political-news/coalition-to-deport-refugees-convicted-of-nearly-any-crime-20130617-2oekn.html
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 Esther Gallois, Asylum seekers lost in the process, The Wire‚  14 June 2013  

 Zara Zaher, Australia fails to progress on human rights: HRLC, SBS - Podcasts‚  12 

June 2013  

 

 

 SEMINARS & EVENTS 

National Association of Community Legal Centres Annual Conference 

24-26 July, Cairns 

NACLC’s annual conference provides an important opportunity for workers from CLCs to get 

together and learn from each other, hear from inspirational and interesting speakers and 

recharge their batteries. Click here for details. 

International Commission of Jurists Fundraising Dinner 

26 July, Melbourne 

The Annual ICJ Victoria Fundraising Dinner will feature the Commonwealth Attorney-General, the 

Hon Mark Dreyfus QC MP will being interviewed by Leigh Sales, host of the ABC current affairs 

program 7.30. Details online here. 

Annual Castan Centre for Human Rights Law Conference 

26 July, Melbourne 

The Castan Centre brings together the work of human rights scholars, practitioners and 

advocates from a wide range of disciplines for a full day program of human rights lectures and 

discussions. For details see: http://www.law.monash.edu.au/castancentre/ 

Kim Pate, Debbie Kilroy & Amanda George in conversation 

6pm 7 August, Melbourne 

Flat Out and the Centre for Human Rights of Imprisoned People are excited to be holding an 

event featuring  Kim Pate, a visiting Canadian scholar and human rights activist, speaking 

alongside Debbie Kilroy and Amanda George. 

The event will provide a space for continuing the conversation on the harms of imprisonment and 

the importance of confronting the law and order debate in Victoria that is currently lunging 

towards harsher sentences and prison expansion rather than investing in initiative that would 

address the root causes of social issues. For details see: http://www.flatout.org.au/events/ 

People’s Hearing into Racism and Policing 

17 & 18 August, Melbourne 

If you have experienced racial or religious profiling by police, or if your family, group or 

community have been impacted by racially discriminatory policing this is your chance to tell your 

story. The Flemington Kensington Community Legal Centre’s People’s Hearing is a safe and 

supportive opportunity to ensure community voices are heard. For more information see: 

http://www.imarayouth.org/peoples-hearing/ 

http://www.thewire.org.au/storyDetail.aspx?ID=10471#2
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/271933/Australia-fails-to-progress-on-human-rights-HRLC
http://www.naclc.org.au/cb_pages/naclc_conference.php
https://sites.google.com/site/icjvictoria/
http://www.law.monash.edu.au/castancentre/
http://www.flatout.org.au/events/
http://www.imarayouth.org/peoples-hearing/
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Human Rights vs Restrictive Practices forum 

30 August, Brisbane  

People with intellectual or cognitive disability who have challenging behaviour may be subjected 

to restrictive practices in Queensland – physical, mechanical, chemical restraint, containment and 

seclusion. Queensland Advocacy Incorporated and co-sponsor Anti-Discrimination Commission 

Qld invite you to a forum to explore alternatives to restrictive practices for people with disability in 

Queensland. See here for more information. 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 

protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 

attainment of equality through a strategic combination of research, advocacy, litigation and 

education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267 

 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  

http://www.qai.org.au/
http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda
http://twitter.com/rightsagenda
http://www.facebook.com/pages/HumanRightsLawResourceCentre

