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THANK YOU! 

Human Rights Week Challenge 
The HRLC is delighted to advise that we received $53,535 in private donations during our Human 
Rights Week fundraising challenge. With the match funding contributed by our generous law firm 
partners, King & Wood Mallesons, DLA Piper and Allens, together with the Oak Foundation, this 
means we raised a total of $98,535! 

Funds raised from the Appeal are particularly valuable as, being “untied”, they support our core 
work and enable us to be nimble, flexible and responsive, which is critical in a rapidly changing 
environment.  

Thanks again for your amazing support of this appeal and our work. 

 

 OPINION 

‘Screening out’ asylum seekers undermines rule of law and risks 
returning people to face torture 
The Australian Government risks perpetrating grave human rights violations when it ‘screens out’ 
and returns asylum seekers before their cases have been properly assessed.   

Processes under the Migration Act exist to determine whether asylum seekers require Australia’s 
protection from torture or persecution, but ‘screened out’ asylum seekers never make it through 
the gate. They are denied access to the Australian legal system. Instead, they are interviewed 
with no legal advice, no information about their rights, no transparency and no independent 
review. The Government appears to be using a quick and dirty process to bypass fundamental 
human rights protections. 

The closest equivalent in the criminal justice system would be if a police officer conducted the 
initial police interview of a suspect without a lawyer present, decided that the suspect was guilty 
and so dispensed with the courts, judges, juries, rules of evidence and appeals mechanisms and 
just sent the accused to prison. 

The Government’s claims that screening out is ‘consistent with our legal obligations’ and ‘what we 
do at airports every day when people arrive without a visa’ are disingenuous and dangerous. 

A tourist who has forgotten to apply for a visa is not in the same position as a Tamil who has fled 
Sri Lanka by boat. In the first case the return home might mean the early end to a holiday. In the 
second case the risks are much more profound and we should be extremely cautious about 
involuntary return. 

Of course it is not illegal to send someone home if they do not engage our protection obligations 
under the Refugee Convention or other human rights treaties.  However, we don’t know what 
risks are faced by many of the Sri Lankans who have been screened out.  More importantly, 
neither does the Australian Government. Secret screening out interviews cannot do the job of the 
legal system. 

Some of those who were screened out may have been ‘economic migrants’ and could be 
returned safely, but how would we know? We don’t know what questions are asked in the 
screening out process and we don’t know what answers are given.  We do know that many of 
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those who have been returned are immediately imprisoned and left at the mercy of those they 
claim to fear. 

What if the officer who decides that a person should be screened out gets it wrong?  More often 
than not they do. More than 80 percent of protection visa refusals are overturned following 
independent review. In those cases, had it not been for a review process, the Australian 
Government would have sent the person back to their country of origin to face serious human 
rights abuses. 

It is a grave violation of international law, known as ‘refoulement’, to deliver a victim of abuse 
back into the hands of their persecutor. Refoulement is a real risk when people are involuntarily 
returned to Sri Lanka.  The end of the civil war has not put a stop to serious human rights 
violations in that country.  Reputable reports – including by the US State Department – show that 
arbitrary arrest, detention and torture are still systematic and widespread, particularly against the 
Tamil minority.  The Australian Government has itself raised concerns about disappearances and 
torture in Sri Lanka in the UN Human Rights Council and a conservative Canadian Government 
has threatened to boycott a Commonwealth Heads of Government meeting in Colombo next year 
unless there is substantial improvement in the protection of basic rights. 

Earlier this year, Human Rights Watch reported on 13 cases of alleged torture of failed Tamil 
asylum seekers who had been returned to Sri Lanka by the UK.  One man told Human Rights 
Watch about his torture at the headquarters of the Criminal Investigation Department in Colombo 
and at an army camp in northern Sri Lanka. “I was hung upside down and beaten with truncheons 
and hot metal rods. I was stripped naked in both detention sites. I was sexually abused on two or 
three occasions in Vavuniya. The perpetrators were uniformed army personnel.” These claims 
were supported by medical evidence. When Australia returns a Sri Lankan who has been 
‘screened out’ they are delivered directly into the custody of the Criminal Investigation 
Department. 

The Refugees Convention had its genesis in the international community’s recognition of the 
catastrophic consequences that flow from closing our eyes and our borders to those in need of 
protection.  While not every person who comes to Australia by boat is a refugee, the majority are. 
We should be scrupulously diligent about ensuring that those persons are not inadvertently 
returned to torture or persecution; a real risk associated with a screening out system that 
sidesteps due process. 

Given the stakes, surely it is reasonable to expect an open and fair system.  The process already 
set out in our migration laws would be a good start. 

Rachel Ball is the Director of Advocacy and Campaigns at the Human Rights Law Centre 
www.hrlc.org.au. She is on Twitter: @RachelHRLC  

http://www.hrlc.org.au/�
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 NEWS IN BRIEF 

Foreign aid budget to cover Australia’s costs of detaining asylum seekers 
The Government’s decision to divert $375 million from the foreign aid budget to cover the costs of 
detaining refugees in Australia has drawn sharp criticism from aid groups accusing the “Gillard 
Grinch government” of taking from the poor, to give to itself. Foreign Minister, Bob Carr said 
money spent on refugees was legitimate aid regardless of where it was spent, but members of 
Labor’s backbench see it as a cut to the aid budget. Shadow Minister for Foreign Affairs, Julie 
Bishop said the move sent a bad message for the beginning of Australia's two-year stint on the 
UN Security Council given the Government promised to increase the foreign aid budget as part of 
its campaign to win the seat. 

UN warns Australia on moral duty to refugees 
Australia and Nauru could be in breach of their international obligations to protect refugees, the 
United Nations High Commissioner for Refugees has found in a scathing report which said the 
‘no-advantage’ policy was inconsistent with both countries' responsibility to protect the rights of 
refugees. 

Overcrowding in immigration detention unsafe 
The Australian Human Rights Commission says overcrowding is making immigration facilities on 
Christmas Island unsafe for women and children, while claims that asylum seekers on Nauru are 
living in leaking tents have been confirmed by the Salvation Army, which is providing 
humanitarian support in Nauru under contract to the Government. 

Apology for past forced adoption practices 
Prime Minister Julia Gillard will offer a formal apology regarding the forced adoption practices of 
the 1950s, 60s and 70s. The apology follows a landmark inquiry by the Senate, which found up to 
250,000 babies were forcibly taken from their mothers who were mostly young and unmarried.  

Prisoner seeks restraining order to prevent body searches 
An inmate at Victoria's Fulham Prison is suing the jail's operators over what he claims are illegal 
body searches being conducted on prisoners without consent. 

AFL to step up in campaign against homophobia 
The AFL's first ‘gay pride’ game is being proposed and set to be launched next season, between 
the 2012 Grand Finalists, Sydney and Hawthorn as part of a broader plan to tackle homophobia 
and make football more inclusive. 

Native title win in Queensland 
The Federal Court has recognised the native title rights of traditional owners in north-west 
Queensland ending a 16 year legal campaign by the Indjalandji Dhidhanu people. 

http://www.theage.com.au/opinion/political-news/foreign-aid-shift-draws-protests-20121218-2bl8o.html�
http://www.theage.com.au/opinion/political-news/foreign-aid-shift-draws-protests-20121218-2bl8o.html�
http://www.theage.com.au/opinion/editorial/playing-the-peaandthimble-with-foreign-aid-20121219-2blmv.html�
http://www.sbs.com.au/news/article/1721479/Charities-label-PM-a-Grinch-over-aid-cut�
http://www.sbs.com.au/news/article/1721479/Charities-label-PM-a-Grinch-over-aid-cut�
http://www.theaustralian.com.au/national-affairs/bob-carr-confirms-aid-budget-shift/story-fn59niix-1226538662294�
http://afr.com/p/national/diversion_of_foreign_aid_absolutely_krbkM981Vf4zB3uWj3RiVO�
http://www.abc.net.au/news/2012-12-17/australia-to-cut-aid-to-fund-asylum-seeker-costs/4432606�
http://www.abc.net.au/news/2012-12-17/australia-to-cut-aid-to-fund-asylum-seeker-costs/4432606�
http://www.theage.com.au/opinion/political-news/united-nations-warns-of-moral-duty-to-refugees-20121214-2bf94.html#ixzz2FUlrF7Kv�
http://www.theage.com.au/opinion/political-news/united-nations-warns-of-moral-duty-to-refugees-20121214-2bf94.html#ixzz2FUlrF7Kv�
http://www.theage.com.au/opinion/political-news/united-nations-warns-of-moral-duty-to-refugees-20121214-2bf94.html#ixzz2FUlrF7Kv�
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/246025/Detention-overcrowding-a-danger-to-women-and-children�
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/246025/Detention-overcrowding-a-danger-to-women-and-children�
http://www.abc.net.au/news/2012-12-13/salvation-army-determined-to-deliver-on-nauru-despite-27tough-/4426682�
http://www.abc.net.au/news/2012-12-13/salvation-army-determined-to-deliver-on-nauru-despite-27tough-/4426682�
http://www.abc.net.au/news/2012-12-19/gillard-to-apologise-for-forced-adoptions/4435002�
http://www.theage.com.au/victoria/fulham-prison-sued-for-sexual-abuse-20121218-2bkji.html#ixzz2FUaMQRBS�
http://www.theage.com.au/victoria/fulham-prison-sued-for-sexual-abuse-20121218-2bkji.html#ixzz2FUaMQRBS�
http://www.theage.com.au/victoria/pride-v-prejudice-afl-shows-flag-20121215-2bgkt.html�
http://www.abc.net.au/news/2012-12-19/native-title-nod-ends-long-legal-fight/4435838�
http://www.abc.net.au/news/2012-12-19/native-title-nod-ends-long-legal-fight/4435838�
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International Criminal Court acquits Congolese warlord 
For the first time the Hague-based ICC, the world's only permanent war crimes tribunal, has 
acquitted a suspect. The court said prosecutors failed to prove Mathieu Ngudjolo Chui guilty of 
the murder of 200 people in a 2003 attack on a village using child soldiers. 

 

 HRLC POLICY WORK AND CASE WORK 

Human Rights Law Centre receives prestigious award 
The Human Rights Law Centre is honoured to receive the Australian Human Rights Law Award 
for 2012. The Award, which is jointly conferred by the Australian Human Rights Commission and 
the Law Council of Australia, is made annually to an organisation or individual with a proven track 
record in promoting and advancing human rights in Australia. 

The HRLC was conferred the prestigious award for its positive impact over the last seven years in 
promoting and protecting human rights through evidence-based advocacy, strategic litigation and 
education. The citation particularly recognised the HRLC’s success in “securing constitutional 
recognition of the right to vote, improving access to healthcare for prisoners, strengthening 
legislative protection of human rights, and holding Australia to account for its human rights 
obligations on the international stage”. 

Accepting the Award, HRLC Executive Director Phil Lynch said, “This Award recognises the 
importance and impact of the HRLC’s work for individual justice, government accountability and 
systemic human rights reform. This impact is only possible thanks to the remarkable dedication 
and support of our many partners, including pro bono law firms and barristers, community legal 
centres, human rights advocacy organisations and our generous donors.” 

Mr Lynch said that this support is evident in the HRLC’s current Human Rights Week Appeal, in 
which three leading national law firms have agreed to match fund, dollar for dollar, all private 
donations. 

Mr Lynch said that while the last seven years has taught the HRLC that human rights reform is 
often frustratingly slow and incremental, “human rights defenders must seize opportunities for 
change”. 

“The Government’s Human Rights and Anti-Discrimination Bill 2012 will, if enacted, make equal 
opportunity laws more effective, accessible and efficient,” said Mr Lynch. 

He nominated the success of a referendum to recognise Aboriginal and Torres Strait Islander 
peoples in the Constitution, and to enshrine the right to non-discrimination on the grounds of 
race, as a key opportunity to advance Indigenous rights in Australia. 

Mr Lynch also said that recent developments, especially in the area of refugee and asylum 
seeker rights, demonstrate that “human rights defenders must be constantly vigilant to guard 
against regression”. 

“It is a national shame that, over the last decade, a bipartisan policy of prolonged, mandatory and 
indefinite immigration detention has been endorsed by the High Court and that highly vulnerable 
people are now warehoused in tents in Papua New Guinea and Nauru.” 

Mr Lynch also said that it should be a matter of concern to all Australians that Aboriginal and 
Torres Strait Islander peoples are incarcerated at over 15 times the rate of non-Indigenous 
adults, while Indigenous children are almost 24 times more likely to be in detention. 

http://www.abc.net.au/news/2012-12-18/icc-acquits-congolese-warlord/4434914�
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“The ratification and implementation of the Optional Protocol to the Convention against Torture, 
an international treaty which requires independent monitoring and inspections of all places of 
detention, should be an urgent priority for national, state and territory governments,” he said. 

The HRLC also congratulated the other outstanding shortlisted nominees for the Human Rights 
Law Award: 

• Scott McDougall, the Director of Caxton Legal Centre in Brisbane for over ten years; and 

• Sarah Westwood and Victorian Legal Aid for their outstanding advocacy on behalf of 
poor Indonesian boat crew, including children, charged with people smuggling offences 
which carry an odious mandatory prison term. 

High Court hears landmark case on race discrimination and “special 
measures” 
On 11 December, the High Court heard a landmark case on Aboriginal and Torres Strait Islander 
Peoples rights to equality, non-discrimination and self-determination. 

The Human Rights Law Centre is assisting the National Congress of Australia’s First Peoples to 
make an application to be heard as an “amicus curiae” providing information to support the High 
Court in the Maloney v The Queen case. 

The HRLC’s Indigenous Rights Director, Ben Schokman, said it was supporting Congress so all 
Australians can be treated equally. 

“This is an important case that will consider the content and meaning of ‘special measures’ under 
the Racial Discrimination Act,” Mr Schokman said.  

The case will examine a set of Queensland criminal laws that apply only to Aboriginal and Torres 
Strait Islander communities and the Court will assess whether these special measures are for the 
“advancement” of those communities. 

The International Convention on the Elimination of All Forms of Racial Discrimination and the UN 
Declaration on the Rights of Indigenous Peoples require that the right of self-determination and 
informed consent be central considerations for decisions that affect Aboriginal and Torres Strait 
Islander communities. 

“If the government is genuinely committed to making a positive difference for Aboriginal 
communities, it must respect and empower those communities, not impose pre-determined 
solutions,” Mr Schokman said. “The direct involvement of affected communities not only respects 
the fundamental principle of equality, but also ensures that government policies are far more 
likely to be effective in addressing Aboriginal disadvantage.” 

Congress is being assisted on a pro bono basis by the HRLC, together with barristers Ron Merkel 
QC, Debbie Mortimer SC, Melinda Richards and Sarala Fitzgerald and leading international law 
firm Allens. 

A copy of the submissions made by Congress is available here. 

Further information about the High Court proceedings, including relevant court documents, is 
available at http://www.hcourt.gov.au/cases/case_b57-2012. 

http://www.hrlc.org.au/wp-content/uploads/2012/12/Submissions_National_Congress_of_Australias_First_Peoples1.pdf�
http://www.hcourt.gov.au/cases/case_b57-2012�
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Offshore processing regime breaches fundamental human rights, HRLC 
tells parliamentary inquiry 
Australia’s offshore processing laws and policy are fundamentally incompatible with Australia’s 
obligations under international law, the Human Rights Law Centre told the federal Parliamentary 
Joint Committee on Human Rights. 

The Committee is conducting an inquiry into the offshore processing regime following requests 
from the HRLC, together with the Asylum Seeker Resource Centre and the Australian Human 
Rights Commission. 

Giving evidence to the inquiry, the HRLC said that while Australia has an obligation under the 
Protocol against the Smuggling of Migrants by Land, Sea and Air to “combat the smuggling of 
migrants”, that Protocol explicitly provides that it must do so in a way that doesn’t violate human 
rights. 

“Too many have lost their lives at sea when seeking asylum. However, punishing those who 
survive is not a necessary, humane or lawful policy response,” said HRLC Executive Director Phil 
Lynch. “Instead of punishing victims of persecution so as to send a message to others, policies 
should instead focus on alleviating poverty and promoting human rights and security in source 
countries and offering vulnerable people safer pathways to protection.” 

The HRLC told the Committee that the offshore processing regime breaches Australia’s human 
rights obligations in at least six ways. 

• First, the reforms subject asylum seekers to punitive treatment on account of their mode 
of arrival, contrary to article 31 of the Refugee Convention. Although the objective of the 
reforms may be to deter people from coming to Australia by boat, their effect is to punish 
those who have already arrived. 

• Second, under the regime, asylum seekers are transferred offshore, where they are 
subject to mandatory, prolonged, indefinite and unreviewable detention in breach of 
article 9 of the International Covenant on Civil and Political Rights. 

• Third, under the regime, asylum seekers are transferred to conditions which, according 
to the UN refugee agency, are “below international standards” and, together with 
significant processing delays, are “likely to have a significant and detrimental impact on 
the mental and physical health of asylum-seekers”. Further, low quality refugee status 
determination processes increase the risk of refugees being denied the protection to 
which they are entitled and instead being subject to refoulemement. These 
circumstances give rise to likely violations of article 3 of the Convention against Torture, 
articles 7 and 10 of the ICCPR and article 12 of the International Covenant on 
Economic, Social and Cultural Rights. 

• Fourth, the reforms provide for the removal of unaccompanied children to offshore 
processing locations without any obligation on the part of the Minister to consider the 
best interests of the child. This places Australia in breach of article 3 of the Convention 
on the Rights of the Child to ensure that the best interests of a child are a primary 
consideration in all actions concerning them. 

• Fifth, the reforms confer the Minister with the discretion to determine whether an asylum 
seeker should be sent offshore without any regard to the rules of natural justice. This 
breaches Australia’s obligations under article 14 of the ICCPR to ensure that, in the 
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determination of rights and obligations, a person must have access to the courts and is 
entitled to a full and fair hearing. 

• Sixth, the offshore processing act enables the Minister to designate any country as a 
regional processing country, regardless of the human rights protections afforded in that 
country either under international or domestic law. That is, there is a statutory power to 
disregard international human rights protections in designating regional processing 
countries and, in the case of both Nauru and PNG, the Minister has expressly 
acknowledged that he has disregarded human rights. This fundamentally undermines 
the international rule of law. 

Responding to assertions by Australian Government officials that Australia is not responsible for 
respecting and protecting the rights of asylum seekers transferred offshore, the HRLC told the 
Committee that “Australia’s human rights obligations do not end at our borders. We can’t just 
contract out of our human rights obligations.” 

Citing the UN Human Rights Committee, Mr Lynch told the inquiry that, “As a principle of 
international law, Australia has an extraterritorial obligation to protect the human rights of persons 
over whom it exercises effective jurisdiction or control. That is manifestly the case where asylum 
seekers are detained in offshore facilities that are funded and effectively managed by Australia in 
order to give effect to Australian government policy.” 

In closing, the HRLC called on the Committee to strongly recommend to the Government that, in 
the event it persists with offshore processing policies, “the legislation must be amended to better 
safeguard human rights.” 

According to Mr Lynch, “The recognition and protection of human rights should be a mandatory, 
relevant consideration for the Minister in determining whether to designate a country, in making 
an individualized assessment as to whether a person should be sent offshore, and in determining 
where they are sent. Further, in accordance with principles of the rule of law and executive 
accountability, these ministerial decisions should be fully reviewable in Australian courts.” 

Australia must not deport asylum seekers to possible torture without due 
process 
The Human Rights Law Centre has submitted an appeal for urgent action to the UN Special 
Rapporteur on Torture in relation to the situation of a group of eight Tamil asylum seekers who 
have travelled to Australia from Sri Lanka by boat. 

The men are currently held at Wickham Point Immigration Detention Centre in Australia. 

The HRLC is instructed that the men are in need of protection but have been or may be 
“screened out” of refugee status assessments procedures and denied the opportunity to make a 
protection claim under the Refugee Convention as incorporated into Australian law. 

The HRLC considers that, in the circumstances, the men’s deportation to Sri Lanka would 
contravene the Refugee Convention and Australia’s non-refoulement obligations under the 
International Covenant on Civil and Political Rights and the Convention Against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment. While the human rights situation in 
Sri Lanka has improved since the end of the civil war in 2009, it is well documented and accepted 
that serious human rights violations – including arbitrary arrest, detention, systemic discrimination 
and even torture – remain widespread in the country, particularly against the Tamil minority. 

In previous documented cases, “screened out” asylum seekers have been given just 24 hours 
notice prior to involuntary return to Sri Lanka. The appeal for urgent action therefore requests that 

http://www.hrlc.org.au/wp-content/uploads/2012/12/Request-for-Urgent-Action-Australia-12-Dec-20122.pdf�
http://www.hrlc.org.au/wp-content/uploads/2012/12/Request-for-Urgent-Action-Australia-12-Dec-20122.pdf�
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the Special Rapporteur urgently investigate and respond to the situation, with a view to ensuring 
that: 

• Australia desist from involuntarily returning the men to Sri Lanka in potential violation of 
the non-refoulement provisions of the Refugee Convention, the International Covenant 
on Civil and Political Rights and the Convention Against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment; and 

• the Complainants be permitted and facilitated to make a protection visa application in 
accordance with the Migration Act 1958, including by ensuring that the men have access 
to adequate legal advice and translation and interpretative services. 

Australian Government and Opposition should seek human rights 
assurances from Sri Lanka 
Australia’s Foreign Minister should have sought assurances that Australia’s cooperation with Sri 
Lanka to prevent people smuggling is not exposing asylum seekers to torture, arbitrary detention, 
systemic discrimination and other gross human rights violations. 

Foreign Minister Bob Carr travel to Sri Lanka in December, together with officials from the 
Department of Immigration and Citizenship, for a series of meetings on people smuggling and 
border security. 

The Human Rights Law Centre called on Carr and the Australian delegation to ensure that 
respect for human rights and accountability for human rights violations are central to all 
discussions with their Sri Lankan counterparts. 

“It was very pleasing that the Australian Government raised concerns at the UN Human Rights 
Council in Geneva last month about the need for the Sri Lankan Government to take urgent 
action to combat ongoing torture, abuse and abductions by police and security forces,” said Phil 
Lynch, Executive Director of the Human Rights Law Centre. “While it may be desirable to 
dissuade asylum seekers from making dangerous boat journeys, it is also critical that Australia 
provides pathways to protection for people at real risk of persecution and harm”. 

The Human Rights Law Centre has serious concerns about the increased “screening out” and 
return of boat arrivals, particularly from Sri Lanka, before their cases have been properly 
assessed. 

“Of course it is appropriate that Australia takes steps and measures to prevent people-smuggling, 
but such measures must be compatible with international law and should seek to protect asylum 
seekers, not interfere with their right to seek asylum. They should never compound or expose 
people to further human rights dangers,” said Mr Lynch. 

Mr Lynch welcomed media reports that the Australian delegation would seek assurances from Sri 
Lanka that returned asylum seekers do not face persecution, but said that such assurances 
should be legally enshrined in bilateral agreements and arrangements between the countries.  

“It is well documented that asylum seekers returned to Sri Lanka from the United Kingdom have 
been subject to arbitrary detention, torture, rape and other serious human rights abuses. It would 
be a grave violation of Australia’s international obligations to return people to such harm,” said Mr 
Lynch 

Over the last year, a number of highly credible institutions and organisations – including the US 
State Department, Human Rights Watch, the UN Committee against Torture and the International 
Crisis Group – have published reports which highlight ongoing human rights issues in Sri Lanka, 
including systemic harassment and discrimination against the Tamil minority. They have also 
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highlighted the need for proper accountability for human rights violations, particularly those 
perpetrated during the civil war which concluded in 2009. 

The Foreign Minister’s visit to Sri Lanka came about a month ahead of a planned visit to the 
country by Deputy Opposition Leader Julie Bishop and Opposition Immigration spokesperson 
Scott Morrison, who recently re-iterated that a Coalition Government would seek to intercept and 
return all boats to Sri Lanka. Such a policy would be manifestly incompatible with international 
law. 

“While not every person who comes to Australia by boat is a refugee, a significant number are. 
We should be scrupulously diligent about ensuring that those persons are not returned to torture 
or persecution; a real risk associated both with boat turn backs and with a screening out system 
that sidesteps due process,” said Rachel Ball, Director of Policy with the HRLC. “The Refugees 
Convention had its genesis in the international community’s recognition of the catastrophic 
consequences that flow from closing our eyes and our borders to those in need of protection.” 

New Human Rights Action Plan a step forward for rights but needs 
stronger accountability measures 
On 10 December 2012, the Australian Government released the final version of its National 
Human Rights Action Plan (NHRAP). The NHRAP represents a key plank of Australia’s Human 
Rights Framework and is intended to “outline future action for the promotion and protection of 
rights in Australia”. 

The HRLC’s Director of Advocacy, Anna Brown, welcomed the final version of the NHRAP, but 
said it should be strengthened to ensure more effective monitoring, implementation and 
measurement of human rights. 

“The NHRAP is an important way of ensuring Australia’s international obligations are translated 
into practical, measureable action to improve the realisation of rights in Australia,” said Ms Brown.  

”The NHRAP helps Australia move from ‘talking the talk’ to ‘walking the walk’ when it comes to 
implementing commitments made during Australia’s Universal Periodic Review by the UN Human 
Rights Council,” said Ms Brown. 

The NHRAP has been updated to include developments since the exposure draft was released, 
highlighting a number of human rights achievements in 2012 but also significant human rights 
concerns, such as the re-introduction of off-shore processing of asylum seekers and the passage 
of the damaging ‘Stronger Futures’ legislation. 

 “It goes without saying that any Government actions that do not promote human rights should 
not be included in a human rights action plan, including flagrant violations of international 
obligations such as the off-shore processing regime,” said Ms Brown. 

The HRLC and other NGOs remain concerned about the NHRAP’s effectiveness.  

“While the final plan represents a commendable list of 355 actions, it falls short of international 
best practice in a number of respects,” said Ms Brown. “We asked the Government to redraft 
actions to be goal or objective oriented and instead in many cases the action remains focused on 
‘inputs’ and funding amounts rather than how and when particular measures of success will be 
reached.” 

The NRHAP provides timeframes for only 35% of actions and performance indicators for 9%. 

 “It’s pleasing to see that the Government has responded to feedback from civil society and 
included an increased level of detail to better explain particular actions and their timeframes in 
some areas. However, the development of performance indicators and timeframes for all actions 

http://www.ag.gov.au/Humanrightsandantidiscrimination/Australiashumanrightsframework/Pages/NationalHumanRightsActionPlan.aspx�
http://www.ag.gov.au/Humanrightsandantidiscrimination/Australiashumanrightsframework/Pages/NationalHumanRightsActionPlan.aspx�
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is essential if we want the NHRAP to drive sustained action and make a difference on the 
ground,” added Ms Brown. 

In addition, the Australian Government has not offered an explanation for the removal or watering 
down of a number of the actions that were included in the exposure draft of the NHRAP released 
earlier in 2012. 

“It’s disappointing to see key planks of the Government’s Human Rights Framework, such as 
education and capacity building, significantly weakened through the withdrawal of future funding,” 
said Ms Brown. 

“The Government has also removed the modest commitment to develop a suite of human rights 
indicators in favour of a limited pilot project, a significant weakness that leaves us without a 
systematic method of measuring the effectiveness of Government policy in improving the human 
rights situation on the ground,” said Ms Brown. “Without a robust plan for implementation, 
monitoring and evaluation, the NHRAP runs the risk of stalling without any substantive results.” 

The NHRAP should also drive action by State and Territory governments but without any 
contributions by NSW, Queensland and Western Australia this will be a difficult feat, and a 
number of commitments made by Victoria have been removed in the final version of the NHRAP.  

“The lack of participation by some States in the NHRAP process is very disappointing and calls 
into question their commitment to human rights,” said Ms Brown. 

The Attorney-General’s Department will be providing the HRLC with additional information about 
the removal of certain actions from the NHRAP and this information will be made available on the 
NHRAP website. 

For more information and resources on the National Human Rights Action Plan process please 
visit the HRLC’s dedicated website www.humanrightsactionplan.org.au. 

UN Human Rights Committee asks Australia to explain human rights 
record 
The UN Human Rights Committee has asked Australia to explain how a range of laws, policies 
and practices are compatible with international human rights standards ahead of a major review 
of Australia’s human rights record. 

The Committee of independent experts is responsible for monitoring states’ compliance with the 
International Covenant on Civil and Political Rights. Australia was last reviewed in 2009 and has 
been asked by the Committee to respond to a “List of Issues” by December 2013. 

“The issues raised by the Committee correspond with major areas of human rights concern 
identified by Australian non-government and community organisations,” said the HRLC’s Director 
of International Human Rights Advocacy, Ben Schokman. 

“The expert treaty body has asked the government to explain, for example, how Australia can 
adequately protect human rights in the absence of a national Human Rights Act. It has also 
raised prima facie concerns with issues such as violence against women, the necessity and 
proportionality of Australia’s counter-terrorism laws, the human rights compatibility of the 
continuing Northern Territory intervention, and discrimination against a range of vulnerable 
groups,” said Mr Schokman. 

The Committee asked particularly detailed questions about Australia’s refugee and asylum 
seeker policies: 

http://www.humanrightsactionplan.org.au/nhrap/index.htm�
http://www.hrlc.org.au/wp-content/uploads/2012/12/CCPR.C.AUS_.Q.6.pdf�
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• “Please explain how the transferring of asylum seekers to third countries for the 
processing of their claims is consistent with the State party’s obligations under the 
Covenant, most significantly non-refoulement obligations.” 

• “Please explain whether the State party plans to reform or abolish the system of 
mandatory detention without individualised determination of necessity in cases of illegal 
entry.” 

The Committee also expressed concern about the “disproportionately high rate of incarceration of 
Indigenous people” and the lack of access to “appropriate health care for people experiencing 
mental illness”. 

According to Mr Schokman, “It should be a matter of concern to all Australians that Aboriginal 
and Torres Strait Islander peoples are incarcerated at over 15 times the rate of non-Indigenous 
adults, while Indigenous children are almost 24 times more likely to be in detention.” 

“The ratification and implementation of the Optional Protocol to the Convention against Torture, 
an international treaty which requires independent monitoring and inspections of all places of 
detention, should be an urgent priority for national, state and territory governments,” he said. 

The Committee has asked Australia to provide detailed responses to its questions by December 
2013. 

A copy of the HRLC’s written submission to the Human Rights Committee is available here. 

Together with other leading NGOs, the HRLC also provided an oral briefing to the Committee in 
November 2012. 

http://www.hrlc.org.au/review-of-australias-compliance-with-the-iccpr-2012�
http://www.hrlc.org.au/holding-australia-to-account-at-the-un-hrlc-briefs-un-human-rights-committee-on-australia�
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 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

One size does not fit all when children come to court 
A & B v Children's Court of Victoria & Ors [2012] VSC 589 (5 December 2012) 

Summary 

In this case, the Supreme Court of Victoria found that two sisters, aged 9 and 11, had the right to 
instruct their own lawyer.  

Facts 
Two sisters, aged 9 and 11, were the subject of protection applications after one of them 
sustained a bloody nose following a physical assault by their mother. The other sister witnessed 
the assault and experienced significant distress as a result. The children were removed from their 
mother’s care and began living with their aunt. They each gave instructions to a solicitor from 
Victorian Legal Aid that they wanted to continue living with their aunt and to have no contact with 
their mother. They told the solicitor that they “do not want to see her, talk to her on the phone or 
receive any correspondence from her.” 

Decision 
The Children’s Court found that the two girls were not mature enough to give instructions to a 
lawyer and therefore should be represented by a lawyer who acted in accordance with what the 
lawyer considered to be in the best interest of the children, rather than according to the children’s 
express wishes. Such representation prioritises what an adult considers to be in the best interests 
of a child over the child’s own wishes. 

The Honourable Justice Garde, in a landmark ruling, overturned the decision of the Children’s 
Court, stating that in assessing whether children are mature enough to give instructions the court 
is required to: 

have regard to considerations wider than the child’s age alone  … [and] 
requires an assessment of the child’s development and capacity to give 
instructions. This is dependent on whether the child can understand the nature 
of some or all of the issues in the proceedings and is able to appreciate the 
consequences which may follow from the instructions that are given, and the 
decisions being made. 

His Honour found that the sisters had the capacity, insight and language to be able to give 
instructions to a lawyer on many of the issues in the case, and that the Children’s Court erred in 
assessing their maturity on the basis of their chronological age alone. Further, the fact that they 
may not have been mature enough to give instructions on some matters (relating to allegations of 
sexual abuse and drug usage) should not impact on their capacity to give instructions on the key 
issue of whether they wished to have any contact with their mother. 

Commentary 

The decision of the Victorian Supreme Court is consistent with the UN Convention on the Rights 
of the Child which recognises that children have a right to be heard and participate in decisions 
that affect them. Justice Garde referred to the Convention and international case law surrounding 
it extensively in his judgment. Article 12 provides that: 

http://www2.ohchr.org/english/law/crc.htm#art12�
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1.States Parties shall assure to the child who is capable of forming his or her 
own views the right to express those views freely in all matters affecting the 
child, the views of the child being given due weight in accordance with the age 
and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to 
be heard in any judicial and administrative proceedings affecting the child, 
either directly, or through a representative or an appropriate body, in a manner 
consistent with the procedural rules of national law. 

The UN Committee on the Rights of the Child has issued a General Comment elaborating on 
exactly what article 12 means. In this General Comments they explicitly discourage governments 
and courts “from introducing age limits either in law or in practice which would restrict the child’s 
right to be heard in all matters affecting her or him”. They also make it clear that a lawyer 
representing a child should act on the basis of the child’s instructions, not on the basis of what 
they perceive to be in the best interest of the child. 

In light of this international human rights norm and Justice Garde’s decision in A & B v Children’s 
Court of Victoria, the Victorian Government’s reported plans to remove the right of children under 
10 to be represented by lawyers in child protection cases is a concern. The Government appears 
to be doing exactly what Justice Garde and the UN Committee on the Rights of the Child have 
both cautioned against, that is, assessing children’s maturity based solely on a chronological 
number, rather than a wider consideration of their capacity, maturity and wishes. 

Children have a right to be heard in decisions that affect them and the Victorian Government 
should reconsider its plans to deny children under the age of 10 the right to instruct a lawyer to 
represent them in child protection cases. When it comes to children, it is clear that one size does 
not fit all, and assessments should be made on a case by case basis as to whether a child is 
mature enough to instruct a lawyer, rather than according to an inflexible rule based on arbitrary 
factors such as the child’s age. 

This decision is available online at: http://www.austlii.edu.au/au/cases/vic/VSC/2012/589.html 

Paula Gerber and Melissa Castan, Castan Centre for Human Rights Law, Monash University. 

This article was first published on the Castan Centre for Human Rights Law blog. 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Collection of data and the right to privacy 
MM v United Kingdom [2012] ECHR 1906 (13 November 2012) 

Summary 

In this case, the European Court of Human Rights considered the collection, retention and use of 
data in regards to the scope of the right to privacy. 

Facts 
MM (the applicant) had been offered employment as a Health Care Family Support Worker in 
September 2006, subject to vetting. The applicant accordingly consented to a criminal record 
check and disclosed details of a previous family incident in April 2000 where she had taken her 
grandson away for two days without the parents’ permission during a domestic dispute.  

http://www2.ohchr.org/english/bodies/crc/comments.htm�
http://www2.ohchr.org/english/bodies/crc/comments.htm�
http://www.heraldsun.com.au/news/victoria/rule-change-to-banish-lawyers-from-child-protection-cases/story-e6frf7kx-1226516921914�
http://www.heraldsun.com.au/news/victoria/rule-change-to-banish-lawyers-from-child-protection-cases/story-e6frf7kx-1226516921914�
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As a result the applicant was arrested but the Director of Public Prosecutions subsequently 
issued a “caution” instead of commencing criminal proceedings for child abduction. The applicant 
was later advised by police in writing that her caution would remain on record for five years and 
expire in November 2005. 

However, the offer of employment was subsequently withdrawn on account of the applicant’s 
criminal record revealing a caution for child abduction.  

The applicant’s caution had not been removed from her criminal record after the five year period 
had elapsed, because a policy change prior to the expiry of that five year period meant that “all 
convictions and cautions, where the injured party is a child, are kept on the record system for 
life”. 

In correspondence with the Criminal Records Office, it was noted that “the child did not suffer any 
harm” and that no harm was intended. Despite attempts to have the caution removed, the 
applicant was informed by the Detective Superintendent of the Northern Ireland Police Service 
that the caution would not be removed from police records. Instead it was proposed that an 
explanatory note may be added to the criminal record.  

The applicant was interviewed for another position as a Family Support Worker in February 2007 
and consented to a criminal record check but was unsuccessful; no reasons were provided. 

Submissions 
The applicant argued that: 

• the retention of the caution data violated the applicant’s right to respect for her private 
life, under article 8(1) of the Convention for the Protection of Human Rights and 
Fundamental Freedoms because it had affected her ability to secure employment in her 
chosen field;  

• the retention of the caution data on the criminal record for a prolonged period was 
disproportionate;  

• given the applicant was not considered a general threat to children, the retention of this 
data was not furthering the legitimate aim of protecting children; and 

• no review process existed to assess the necessity of the continued retention of the 
caution data.  

The United Kingdom argued that the retention of criminal record data by the police was an 
inevitable and commonplace feature of any effective and proper criminal justice system and did 
not interfere with article 8 rights in any meaningful way and that in any event, it is a legitimate 
interference with the right, under article 8(2) of the Convention, being: public safety, the 
prevention of disorder and crime, the protection of health or morals or the protection of the rights 
and freedoms of others.  

In reference to retention of the record, the United Kingdom argued that it was a judgment for the 
individual police force in question in accordance with a margin of appreciation.  

As for disclosure of the record, the United Kingdom argued that an assessment of the need for 
disclosure was a policy judgment of the State and, again, fell within the margin of appreciation 
where regard was given to both the objectives of the legislation and the relevance of the 
information to the employment being sought. 
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Decision 
The European Court of Human Rights confirmed that both the storage of information relating to 
an individual’s private life and the release of that information fell within the scope of article 8(1), 
and the UK had indeed violated article 8 of the Convention. 

The Court found that the data was “personal data” under the Council of Europe’s Data Protection 
Convention and notwithstanding that the data contained in the criminal record is public 
information, the systemic retention “means that they are available for disclosure long after the 
event when everyone other than the person concerned is likely to have forgotten about it … thus 
as the conviction or caution itself recedes into the past, it becomes a part of the person’s private 
life which must be respected”. 

In making this finding, the Court recognised that there may be a need for a comprehensive record 
of all cautions, conviction, warnings, reprimands, acquittals and other information. However, it 
found that it is unlikely that article 8 will be complied with where an indiscriminate and open-
ended collection of criminal record data is not constrained by “clear and detailed statutory 
regulations clarifying the safeguards applicable and setting out the rules governing, inter alia, the 
circumstances in which data can be collected, the duration of their storage, the use to which they 
can be put and the circumstances in which they may be destroyed”. 

Critical to the Court’s findings was the fact that there was no statutory framework in Northern 
Ireland which governed the collection and storage of data regarding the administration of cautions 
at the time. The process was in fact carried out in line with the police’s common law powers and 
guided by general principles set out in the Data Protection Act 1998.  

There was also no statutory framework which governed the disclosure and communication of 
caution data in Northern Ireland by the police to prospective employers. 

In the absence of a statutory regime, police officials were relied on policy documents which the 
Court observed revealed that: 

• the recording and initial retention of caution data are intended in practice to be automatic 
(regardless of seriousness of the offence); 

• there is a presumption in favour of retention; and 

• the review schedule (introduced in 2008) requires police to retain data for “public 
protection matters” until the relevant person is deemed to have reached one hundred 
years of age. 

The Court focused on the “absence of a clear legislative framework for the collection and storage 
of data, and the lack of clarity as to the scope, extent and restrictions of the common law powers 
of the police to retain and disclose caution data.” The Court further highlighted its concerns about 
the “absence of any mechanism for independent review of a decision to retain or disclose data”.  

In relation to mandatory disclosure of the records, the Court was critical of the fact that no 
distinction was made on the basis of: 

• the nature of the offence;  

• the time which has elapsed since the offence took place (in this case almost 12 years); 
nor  

• the relevance of the data to the employment sought.  

Given the cumulative effect of these shortcomings, the Court was not satisfied that there were 
then, nor now, sufficient safeguards in the system for retention and disclosure of criminal record 
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data to ensure that data relating to the applicant’s private life has not been, and will not be, 
disclosed in violation of her article 8 right to respect for her private life. 

Commentary 
This significant decision sets a benchmark for establishing when the collection of an individual’s 
data and records (even if collected by government bodies on public interest grounds) may 
interfere with an individual’s right to privacy and freedom from interference. Where the collection, 
retention or disclosure of such information is being challenged, the Court has suggested that 
consideration must be given to real effect of a statutory framework, which may violate the right to 
respect for one’s private life if it includes: an arbitrary and indefinite collection and retention of 
data; a mandatory disclosure requirement; and a requirement which limits or prohibits an 
independent review. 

The decision is available online at: http://www.bailii.org/eu/cases/ECHR/2012/1906.html 

Richard Griffin is a lawyer at Lander & Rogers currently on secondment to the HRLC. 

Absence of legislation no excuse for failure to protect against domestic 
servitude 
CN v United Kingdom [2012] ECHR 1911 (13 November 2012) 

Summary 
The European Court of Human Rights found against the Government of the United Kingdom 
where authorities failed to adequately investigate allegations of forced domestic servitude 
because at the time of the offence there was a lacuna in the law.  

Facts  
The applicant travelled to the UK from Uganda in 2002 in order to escape the sexual and physical 
violence she had experienced in Uganda. A relative helped the applicant to obtain a false 
passport and visa but upon arrival in the UK, the relative confiscated these documents. Shortly 
after the applicant’s arrival in the UK, her relative introduced her to an agent who ran a business 
providing carers and security personnel for profit. The applicant began to work as a live-in carer 
for an elderly Iraqi couple who required constant and demanding care. The applicant was given a 
few hours leave once a month but on these occasions she was picked up by the agent and taken 
to her relative’s house. The applicant’s relative constantly warned her not to engage with 
strangers, he threatened her with denunciation to the immigration authorities and failed to keep 
the applicant’s wage as agreed (the agent paid the applicant’s wage to the relative to “protect” the 
applicant from being discovered by immigration authorities). The applicant managed to alert the 
authorities to her situation and, after collapsing in public, she was diagnosed with HIV and 
psychosis.  

The applicant applied for asylum which was rejected by the Secretary of State for the Home 
Department on the grounds that the applicant could access protection in Uganda to prevent 
further sexually motivated attacks and that the applicant could have escaped from her relative 
earlier than she did. The applicant appealed this decision which was rejected by an Immigration 
Judge due to the “implausible” nature of the case.  

The Metropolitan Police Human Trafficking Team “investigated” the applicant’s allegations but 
denied that there was any evidence of trafficking for domestic servitude. The police refused to 
advance the case any further, eventually conceding that “there was no offence in English criminal 
law which applied to the facts of the case”, that is, no legislation existed at the time in relation to 

http://www.bailii.org/eu/cases/ECHR/2012/1906.html�
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“sole and specific allegations of domestic servitude where trafficking is not a factor”. The criminal 
offence of slavery, servitude and forced or compulsory labour under the Coroners and Justice Act 
2009 received royal assent on 12 November 2009, three years after the applicant escaped the 
situation of forced labour.  

The applicant complained that at the time of her ill-treatment the UK Government was in breach 
of its positive obligations under article 4 of the International Labour Organisation Forced Labour 
Convention to have in place criminal laws penalising forced labour and servitude. Article 4 of the 
Convention provides that no one shall be held in slavery or servitude and that no one shall be 
required to perform forced or compulsory labour.  

The UK Government argued that the applicant’s case was manifestly ill-founded and therefore 
inadmissible because there was insufficient evidence to conclude that the applicant had been 
subjected to the kind of treatment prohibited by article 4 of the Convention. The Government 
further argued that the protection afforded by English law against conduct prohibited by article 4 
was sufficient to discharge the positive obligation on the State. 

Decision 
The European Court of Human Rights found that the police investigation into the applicant’s 
complaints of domestic servitude was ineffective due to the absence of specific legislation 
criminalising such treatment.  

The Court referred to its previous decision in Siliadin v France where it found that provisions in 
the French Criminal Code, which concerned exploitation through labour, were not sufficiently 
specific and were too restrictive to protect the applicant’s rights under article 4 of the Convention. 
In view of its decision in Siliadin, the Court found that the legislative provisions in force in the UK 
at the relevant time were inadequate to afford practical and effective protection against treatment 
falling within the scope of article 4 of the Convention. The Court found that the police were unable 
to investigate and penalise the treatment complained of as they were limited to investigating and 
penalising existing criminal offences such as trafficking, false imprisonment, kidnapping, grievous 
bodily harm and others.  

The Court awarded the applicant EUR 8,000 in non-pecuniary damages and EUR 20,000 in 
costs.  

Commentary 
The right to freedom from slavery, servitude or forced labour in article 4 of the Convention is 
reflected in article 11 of the Victorian Charter of Human Rights, which provides that “a person 
must not be held in slavery or servitude [and] must not be made to perform forced or compulsory 
labour”.  

While this judgment will not be binding on Victorian courts, it may be relevant as the wording of 
the Convention and Charter is essentially identical.  

Australian anti-slavery jurisprudence has largely focused on trafficking into prostitution. In recent 
years, a focus has shifted toward other types of slavery such as domestic servitude. The 
Queensland Court of Appeal in R v Kovacs [2009] 2 Qd R 51 as well as the High Court in R v 
Tang (2008) 237 CLR 1 have taken a broad view of the definition of “slavery” in the Criminal 
Code Act 1995 (Cth) with the High Court noting that “more subtle forms of control and possession 
rather than physical threats and force can be used to establish ‘slavery’ under the Criminal 
Code”.  

These recent Australian decisions represent a willingness on the part of the judicature to protect 
those vulnerable persons not protected by obvious means. This is in stark contrast to the UK 
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authorities in CN v United Kingdom, where a lacuna in the law remained largely unaddressed for 
a period of more than three years.  

The decision can be found online at: http://www.bailii.org/eu/cases/ECHR/2012/1911.html. 

Emily Brott is solicitor at King & Wood Mallesons. 

Life without parole and the prohibition on inhuman or degrading 
treatment 
Oakes and Others v R [2012] EWCACrim 2434 (21 November 2012) 

Summary 
The England and Wales Court of Appeal has held that the discretionary imposition of life 
sentences with no possibility of parole does not necessarily violate the European Convention on 
Human Rights’ prohibition on inhuman and degrading treatment or punishment. The decision 
comes a week before the Grand Chamber of the European Court of Human Rights hears a case 
addressing similar questions.  

Facts and relevant law 

The five appellants were all men convicted of aggravated murder or rape between the years 
2004–2012. Four of the men were sentenced to life imprisonment without the possibility of parole, 
while the fifth was sentenced to life with the possibility of release after 30 years. 

In England and Wales, murder carries a mandatory life sentence while sexual crimes may attract 
a life sentence depending upon their gravity. When imposing a life sentence, the judge will 
specify a minimum period of imprisonment to be served before the prisoner will be eligible for 
release. For particularly serious crimes where the convicted person is at least 21 years old, this 
minimum period may constitute a “whole life order”, meaning that that the prisoner will never be 
eligible for parole. Release may occur on compassionate grounds, at the Secretary of State for 
Justice’s discretion, when the prisoner is either terminally ill or seriously incapacitated.  According 
to schedule 21 of the Criminal Justice Act 2003, judges may use a whole life minimum term as a 
starting point for multiple murders involving: premeditation; abduction; sexual or sadistic conduct; 
the killing of a child with sadistic or sexual aims; or political, religious or ideological motivations.  

The five appellants sought to challenge the minimum term ordered by the trial judge in their 
respective cases. One of the appellants submitted that schedule 21, by authorising the imposition 
of a whole life minimum term, violates the prohibition of inhuman and degrading treatment and 
punishment in article 3 of the Convention.  

Decision  
The Appeal Court affirmed its previous decision in R v Bieber [2009] 1 WLR 223 and the House 
of Lords’ decision in R (Wellington) v Home Secretary [2009] 1 AC 335. In coming to its decision, 
the Appeal Court examined relevant ECHR jurisprudence.  

In Kafkaris v Cyprus [2008] ECHR 21906/04, the ECHR held that “irreducible” life sentences may 
violate article 3 of the Convention. The Court in Beiber interpreted Kafkaris to mean that 
“irreducible” life sentences do not violate article 3 provided that their imposition can be justified on 
the grounds of just punishment or deterrence. The Appeal Court further found that whole-life 
orders were not “irreducible” sentences because of the possibility of compassionate release by 
the Secretary of State.  

In the 2012 decision of Vinter and Others v UK, ECHR 66069/09, 131/10, 3896/10, the ECHR’s 
Fourth Section held that a life sentence may be inhumane and degrading if it can be shown that:  

http://www.bailii.org/eu/cases/ECHR/2012/1911.html�
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• the prisoner’s continuing detention cannot be justified on legitimate penal grounds such 
as just punishment, deterrence or protection of the public, and  

• there is no possibility of reviewing and reducing the sentence.  

The majority did not rule on whether there the life orders imposed were “irreducible” as they 
found that that all sentences under consideration were still justifiable on “penological grounds”.  

Three of the seven judges in Vinter dissented. They argued that the whole-life orders in the UK 
breached article 3 as the limited possibility of compassionate release did not “remove the 
hopelessness inherent in a sentence of life imprisonment from which, … there is no possibility 
whatsoever of release while the prisoner is still well enough to have any sort of life outside 
prison.” 

The case has since been referred to the Grand Chamber. 

Relying upon the above decisions, the Appeal Court in Oakes held that, if, after a consideration of 
the aggravating and mitigating factors, a court found the seriousness of the crime warranted a 
whole life order, this did not contravene article 3. The Appeal Court stressed that whole life orders 
are made only in exceptional circumstances for the gravest of crimes, as provided for in schedule 
21 of the Criminal Justice Act. As schedule 21 merely permits rather than mandates a whole life 
order, and because such permission is generally reserved for the most serious of cases, 
schedule 21 does not contravene article 3 of the Convention.  

Although finding no contravention of the Convention, the Appeal Court proceeded to review the 
five appellants’ sentences against the schedule 21 guidelines. The court substituted three of the 
life orders with 40, 25 and 10 year minimum sentences, and maintained the life and 30 year 
minimum sentence of the two other appellants.  

Commentary 
It is disappointing that the Appeal Court in Oakes did not consider whether the Secretary of 
State’s power to grant compassionate release is sufficient to classify whole life orders as 
“reducible”. No in-depth consideration was given to when and how compassionate relief 
provisions could be applied to reduce a prisoner’s life term, the extent to which these powers 
render a life sentence “reducible” or the impact such reducibility (or lack thereof) has on 
compatibility with article 3 of the Convention. While acknowledging that life without parole may 
constitute inhuman or degrading treatment at a future point in time when a prisoner’s continued 
detention can no longer be justified on “penalogical grounds”, the Appeal Court did not then take 
the next step and consider whether there is an adequate domestic mechanism in place to reduce 
sentences when reduction is appropriate.   

Under the previous sentencing system whereby the Secretary of State imposed whole-life orders, 
an automatic review of such sentences was undertaken after 25 years. In his review, the 
Secretary of State would also consider if the prisoner’s progress while in jail justified a reduction 
of the term. This mandatory review mechanism was removed when the responsibility for granting 
of whole-life orders was moved from the executive to the judiciary.  

This decision comes a week before the Grand Chamber of the ECHR begins its consideration of 
Vinter. Hopefully the ECHR will address this question of the “irreducibility” of whole-life orders in 
the UK.  

This decision is available online at: http://www.bailii.org/ew/cases/EWCA/Crim/2012/2435.html 
Naomi Kinsella is an Australian lawyer currently working with the American Bar Association Rule 
of Law Initiative. 

http://www.bailii.org/ew/cases/EWCA/Crim/2012/2435.html�
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Protection from arbitrary eviction for Roma community in Bulgaria  
Naidenova et al v Bulgaria, UN Doc CCPR/C/106/D/2073/2011 (27 November 2012) 

Summary 
A Roma community that had lived for over 70 years in an informal settlement on municipal land in 
Bulgaria was issued with an eviction order on the basis that the buildings were constructed 
without the proper permits on municipal property. The UN Human Rights Committee considered 
that, in light of all the circumstances, the execution of the eviction order would violate the right of 
the Roma community to not be arbitrarily evicted from their homes under article 17 of the 
International Covenant on Civil and Political Rights unless satisfactory replacement housing was 
made available to them beforehand.   

Facts 
For over 70 years, Bulgarian nationals of Roma ethnicity in the Dobri Jeliazkov community 
(applicants) have lived in an informal settlement on municipal land in Sofia, Bulgaria. During that 
time, public authorities had recognised the applicants’ housing, including by providing individual 
mail service, publicly regulated services such as electricity, and by the police registering their 
address.  

On 12 July 2006, the mayor of the Sofia Metropolitan Municipality (SMM) requested the 
applicants to voluntarily leave on the basis that their houses had been constructed unlawfully on 
municipal land. They did not comply with this request and on 24 July 2006, the SMM issued an 
eviction order against the applicants on the basis that domestic laws allowed for the eviction of 
individuals and demolition of buildings constructed without the proper permits on municipal 
property.   

This order was appealed to the Sofia City Court, which granted an injunction preventing any 
eviction pending the examination of their appeal. On 15 April 2008, the Sofia City Court ruled that 
the eviction order was lawful. The applicants appealed the Sofia City Court’s decision to the 
Supreme Administrative Court. The decision was upheld on 28 October 2009 by the Supreme 
Administrative Court, which allowed the order to be subject to imminent execution.   

On 26 March 2011, the SMM issued a protocol for execution of the eviction order which was 
handed to the applicants on 23 June 2011.   

By the time the communication was submitted to the Human Rights Committee, there were ten 
households in the Dobri Jeliazkov community under imminent threat of forced eviction and 
demolition. The applicants claimed that: 

• none of them had yet been offered alternative housing;   

• no meaningful consultation had taken place with the community; and  

• the mayor of the SMM had stated that the municipality could not provide alternative 
housing for the families, since they lived there illegally.   

The applicants brought the complaint to the Human Rights Committee claiming that:  

• the forced evictions and threatened forced evictions amount to a violation of article 17 
(the right to not be subjected to arbitrary or unlawful interference with home), read in 
conjunction with article 2 (right to non-discrimination), of the ICCPR; and 

• the threatened forced evictions amount to a violation of article 26 (right to equal 
protection under the law) read in conjunction with article 2 of the ICCPR.  

 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 22 

 

 

 

 

 

 

 

 

 

 

Decision  
Admissibility 

While the Human Rights committee determined that the claims under article 17 were admissible 
because the applicants had exhausted all effective and available domestic remedies, it 
determined that its claims under article 2 and 26 were not admissible as it was unclear whether 
the allegations had been raised domestically and it considered that they were insufficiently 
substantiated for the purposes of admissibility.   

Protection from arbitrary eviction 

The Human Rights Committee considered article 17 of the ICCPR which states that:  

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, 
home or correspondence, nor to unlawful attacks on his honour and reputation.  

2. Everyone has the right to the protection of the law against such interference or attacks.  

The Human Rights Committee found that the applicants’ houses are their “homes” within the 
meaning of article 17 of the ICCPR in light of their long, continuous residence on the land and the 
acquiescence of the State, irrespective of the fact that they are not the lawful owners of the plot of 
land on which the houses had been constructed.    

The Human Rights Committee noted that under article 17 of the ICCPR, it is necessary for any 
interference with the home to not only be lawful, but also not to be arbitrary. It considered that the 
concept of arbitrariness in article 17 is intended to guarantee that even interference provided for 
by law should be in accordance with the provisions, aims and objectives of the ICCPR and should 
be, in any event, reasonable in the particular circumstances.   

The Human Rights Committee noted that while the State party’s authorities are in principle 
entitled to remove the applicants, their lack of property rights over the plot of municipal land was 
the only stated justification for issuing the eviction order and the State party has not identified any 
urgent reason for forcibly evicting the applicants from their homes before providing them with 
adequate alternative accommodation.    

Despite the fact that the State party’s authorities acquiesced to the applicants living informally on 
municipal land for over 70 years resulting in them developing strong links to the Dobri Jeliazkov 
site and building a community there, the Human Rights Committee noted that the municipal 
authorities and the State party’s courts were not required to have regard to any of these special 
circumstances, the various interests involved or to consider the reasonableness of the immediate 
eviction of the applicants.  

The Human Rights Committee found that in light of the special circumstances cited above, by not 
giving due consideration to the consequences of the applicants’ eviction from Dobri Jeliazkov, 
such as the risk of them becoming homeless, the State party would interfere arbitrarily with the 
applicants’ homes, and thereby violate the applicants’ rights under article 17 of the ICCPR, if it 
enforced the eviction order of 24 July 2006 without immediately making available satisfactory 
replacement housing.    

In accordance with article 2, paragraph 3(a) of the ICCPR, the Human Rights Committee stated 
that the State is under an obligation to provide the applicants with an effective remedy, including 
refraining from evicting them from the Dobri Jeliazkov community until satisfactory replacement 
housing is immediately available to them.   

Commentary  

The right to not be unlawfully and arbitrarily evicted from one’s home is highly relevant in the 
Victorian context.   
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In Victoria, when a person is occupying premises, such as public housing, without a licence or the 
consent from the Office of Housing, the Office of Housing is entitled to apply for a possession 
order at the Victorian Civil and Administrative Tribunal pursuant to section 344 under the 
Residential Tenancies Act 1997 (Vic). Even when a person has a lawfully recognised residency 
right such as a public housing tenancy agreement, the public housing tenant could be issued with 
a notice to vacate and evicted without cause on a few months’ notice even where that person has 
lived in that home for years or they are elderly or in ill-health or would face homelessness.  

While the equivalent to article 17(1) of the ICCPR is contained in section 13(a) of the Charter of 
Human Rights and Responsibilities 2008 (Vic) and section 38 of the Charter makes it unlawful for 
a public authority to act in a way that is incompatible with a human right or, in making a decision, 
to fail to give proper consideration to a relevant human rights, in practice, the Charter does not 
offer strong protection to clients at risk of homelessness due to forcible evictions. This is due to 
the fact that:  

• the Charter does not contain an independent right to commence proceedings to seek 
relief for failure to comply with human rights; and 

• the effect of Director of Housing v Sudi [2011] VSCA 266 is that VCAT does not have 
the jurisdiction to consider human rights issues in eviction proceedings; and 

• the Victorian Supreme Court has narrowly interpreted the concept of arbitrariness 
compared to the United Nations Human Rights Committee. In WBM v Chief 
Commissioner of Police [2010] VSC 219 (28 May 2010), the court held that the 
meaning of arbitrary is consistent with the Oxford English Dictionary’s definition, being 
an action not based on any identifiable criterion but stemming from caprice or whim.   

These factors limit the ability of the Charter to prevent or address unjust outcomes, for example 
by preventing a public authority from evicting someone without considering the reasonableness of 
the eviction order, the risk of homelessness or the availability of alternative housing. As such 
social housing or public housing landlords are less accountable for their decision making and 
there is no real imperative for them to think about the consequences of eviction for vulnerable 
tenants. 

This decision is available online at:  

http://www2.ohchr.org/english/bodies/hrc/HRCommitteeCaseLaw.htm  

Evelyn Tadros is a Lawyer from Clayton Utz currently on secondment to the PILCH Homeless 
Persons’ Legal Clinic 

The right to freedom of expression includes jogging naked in the park 
Pointon v Police [2012] NZHC 3208 (30 November 2012) 

The New Zealand High Court dismissed the appellant's offensive conduct conviction for jogging 
through a public park while naked. The High Court found that the appellant was exercising his 
right to freedom of expression under section 14 of the Bill of Rights Act 1990 (NZ), and that the 
conduct, while "unwelcome", was not sufficiently offensive to amount to a criminal offence. 

Facts 

The appellant, Mr Pointon, was charged with "offensive behaviour" contrary to s4(1)(a) of the 
Summary Offences Act 1981 (NZ). Mr Pointon, a naturist, had been jogging naked through a 
public park. He encountered a woman walking her dog, who made a complaint to the police. 

http://www2.ohchr.org/english/bodies/hrc/HRCommitteeCaseLaw.htm�
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A Community Magistrate convicted him of the charge on the basis that the complainant was "a 
reasonable member of the public" who was offended by the presence of Mr Pointon while naked. 
On appeal, the District Court held that the Magistrate had applied the wrong test. The Court held 
that the correct test was whether a reasonable woman, tolerant of Mr Pointon's freedom of 
expression, would be dissuaded from returning to the park by his conduct. The Court found that 
test satisfied and upheld the conviction. 

Decision 
On appeal, the High Court set aside the conviction. 

Justice Heath held that at each stage of the proceedings it had "been accepted that Mr Pointon 
was exercising his right to freedom of expression", and that his conduct could be equated to 
words uttered to exercise free speech. His Honour endorsed the description of free speech by 
Sedley LJ in Redmond-Bate v Director of Public Prosections [1999] EWHC Admin 733 as 
including "the irritating" and "the unwelcome". His Honour also quoted Canadian case law, 
particularly Ontario Adult Entertainment Bar Association v Metropolitan Toronto (Municipality) 
(1997) 11 CR (5th) 180 which assumed that lap dancing was a form of expression.  Although he 
did not endorse the notion that lap-dancing was an exercise of the right to freedom of expression, 
His Honour held that these cases "make it clear that the boundaries of the right are wide". 

His Honour acknowledged that previous case law on offensive behaviour had centred around 
protests, "and the application of the tests to a man running naked through the woods was not 
likely to have been at the forefront of the Judges' minds when they were formulated". However, 
he considered that in determining whether Mr Pointon's behaviour was offensive: 

• the test is whether someone in the position of the complainant, "being respectful of Mr 
Pointon's right to express himself by running naked through the woods" in the prevailing 
circumstances, would have been offended; 

• to be a criminal offence, Mr Pointon's conduct must have caused "such unease as to 
inhibit recourse" to the public place; and 

• whether conduct would produce such an inhibition is determined by comparing what a 
reasonable person would tolerate as an exercise of Mr Pointon's freedom of expression 
with the complainant's entitlement to enjoy the use of a public amenity. 

His Honour also referred to the previous case of Lowe v Police [2010] NZHC 137, where a 
naturist riding a bicycle had been acquitted of a charge of offensive behaviour. He held that 
consistent with that case, Mr Pointon's behaviour had to be analysed in its context with regard to 
the tests above. 

On the facts of the case, His Honour found that Mr Pointon was a "genuine naturist" who was 
running when he "might reasonably have expected no school-aged children to be present" in the 
park. He found that while the sight of Mr Pointon's naked body "was, no doubt, 'unwelcome'" to 
the complainant, it was not sufficiently grave to inhibit a reasonable person from remaining in or 
returning to the park. He compared it to the sight of two gang members "innocently strolling along 
the same track, both wearing gang patches". Although a person might be "concerned and 
discomfited by their presence", their conduct could not be regarded as offensive behaviour. The 
complainant's decision not continue to use or to return to the park "was her choice, rather than 
something compelled by Mr Pointon's conduct". 

Justice Heath also held that the District Court had taken into account an irrelevant fact when it 
considered the existence of non-public areas for the use of naturists. The District Court's view, 
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that it was unnecessary for Mr Pointon to exercise his right to freedom of expression in the 
particular way he did, was "beside the point". 

Commentary 
Section 15 of the Charter of Human Rights and Responsibilities Act 2006 (Vic) is comparable to 
section14 of the NZ Bill of Rights. Both instruments protect the right to freedom of expression, 
including the right to "seek, receive and impart" information and ideas of different kinds in 
different forms. Justice Heath's characterisation of Mr Pointon's conduct as being a form of 
"expression" could be applied to the very similar wording of s15 of the Charter.  

This would be consistent with the acknowledgment by Justice Kyrou in Magee v Delaney [2012] 
VSC 407 that "the threshold for establishing whether an act falls within the words 'impart 
information or ideas' in s15(2) of the Victorian Charter is very low". Whether a particular act 
engages the right to freedom of expression under s15 of the Charter, however, is a separate 
matter. In Magee, Justice Kyrou held that the act of painting over an advertisement was an act 
"capable of imparting information or ideas". However, His Honour held that exercising the right to 
freedom of expression "in the form of damage to a third party's property" was not protected by 
section15 of the Charter. 

It is also worth noting that Justice Heath regarded the availability of another form of expression 
(in the form of non-public areas for naturists) as irrelevant, and expressly disapproved the District 
Court's consideration of it. This suggests that the existence of a particular avenue of expression 
cannot be used to impugn a person's choice to use another, and could be applied to situations 
under section 15 of the Charter.  

The decision is available online at: http://www.nzlii.org/nz/cases/NZHC/2012/3208.html 

Tim Farhall is a lawyer at Allens 

No protection for donor offspring 
Pratten v British Columbia (Attorney General), 2012 BCCA 480 (27 November 2012) 

Summary 
The Court of Appeal for British Columbia (Court of Appeal) recently held that the Canadian 
Charter of Rights and Freedoms  does not create a positive right for donor conceived individuals 
to know their biological origins. In this case, the plaintiff argued that by enacting legislation only 
for the benefit of adoptees, the legislature discriminated against adults conceived from 
anonymous donors. The plaintiff also argued that the Charter created a positive right for donor 
offspring to access information about their biological origins. The Court of Appeal rejected these 
claims, overturning a decision of the Supreme Court of British Columbia.  

Facts 
The plaintiff, Olivia Pratten, was conceived using sperm from an anonymous donor. In 
accordance with the rules of the College of Physicians and Surgeons of British Columbia – which 
allow for patient records to be destroyed after six years – records relating to the insemination 
procedure by which Ms Pratten was conceived are no longer available. As such, Ms Pratten has 
only limited information about her biological father. Ms Pratten argued that this lack of information 
seriously compromised her physical, psychological and psychosocial health and left her at risk of 
inadvertent consanguinity. 

Ms Pratten argued that by enacting legislation allowing only for adult adopted children to obtain 
information about their biological parents, the legislature impermissibly discriminated against 

http://www.nzlii.org/nz/cases/NZHC/2012/3208.html�
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donor offspring, contrary to section 15(1) of the Charter (equality rights). Ms Pratten also argued 
that the legislature’s failure to facilitate donor conceived individuals obtaining information about 
their biological parents violates a positive right guaranteed by section 7 of the Charter (life, liberty 
and security of the person).  

Madam Justice Adair of the Supreme Court found that various provisions of the Adoption Act and 
Regulations violated section 15(1) of the Charter and declared them invalid. However Justice 
Adair dismissed the claim for a positive rights declaration under section 7 of the Charter. The 
Judge granted a permanent injunction against the destruction of records containing information 
about the identity and medical and/or social history of sperm donors and suspended her 
declaration of invalidity for 15 months.  

The Attorney General of British Columbia appealed, contending that Justice Adair erred in finding 
a violation of section 15(1) of the Charter. Ms Pratten cross-appealed contending that the judge 
erred in not declaring positive rights under section 7 of the Charter. The judge’s findings that the 
medical and psychological health of donor offspring is seriously compromised in donor offspring; 
that such individuals suffer psychological and psychosocial difficulties; and that their medical and 
psychological needs to have access to identifying and non-identifying information about their 
donors are substantially the same as adoptees, were not challenged on appeal.            

Decision 
The Supreme Court found that the state’s failure to legislate for donor offspring discriminated 
against them on the basis of their “manner of conception”. However the Court of Appeal, 
constituted by Mr Justice Frankel, with whom Mesdames Justices Levine and Saunders 
concurred, held that the adoption legislation was a valid affirmative action program in accordance 
with section 15(2) of the Charter. The Court of Appeal agreed with the Attorney General that the 
legislative scheme has an ameliorative purpose that targets a disadvantaged group identified by 
an analogous ground and is thus saved by virtue of section 15(2) of the Charter. The plaintiff 
argued that distinguishing between adoptees and donor offspring did not serve an ameliorative 
purpose. However the Court of Appeal rejected this claim, stating at paragraph [37] that “[t]he 
purpose of the impugned provisions is to remedy the disadvantages created by the state-
sanctioned dissociation of adoptees from their biological parents.” Thus the Court of Appeal held 
it was open to the legislature to provide adoptees with the means of accessing information about 
their biological origins without being obligated to provide comparable benefits to donor offspring.   

Ms Pratten also argued that section 7 of the Charter conferred a positive right “to know one’s 
past”. Both the Supreme Court and the court of Appeal rejected the argument that section 7 of 
the Charter confers positive rights to which the government is obliged to give effect. Both courts 
also rejected Ms Pratten’s claim that British Columbia deprived her of the right to liberty and 
security of the person by failing to legislate against the destruction of patient records.  

Commentary 

In Victoria, Australia the rights of donor offspring to access information about their donors varies 
depending on when donations were made. People conceived from donations made prior to 1 July 
1988 have no legislated right to access information about their donors. People conceived from 
donations made between 1 July 1988 and 31 December 1997 can access information where the 
donor consents. All people conceived from donations made after 1998 have unconditional access 
to information about their donors.  

The Victorian government is currently considering whether the Victorian Assisted Reproductive 
Treatment Act 2008 (Vic) ought to be amended to waive the confidentiality afforded to donors 
who made donations prior to 1998. In accordance with the Charter of Human Rights Act 2006 
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(Vic), this raises issues around donors’ rights to privacy and family life as well as the rights of 
donor offspring to equality and freedom from discrimination, privacy and reputation, freedom of 
expression, liberty and security of person and best interests’ protections. 

Donor offspring in Victoria might argue that the legislature’s differential treatment on the basis of 
when their donations were made, as well as in comparison to adoptees, represents an 
impermissible interference with their rights under the Victorian Charter. Victorian donor conceived 
individuals who do not have access to information about their donors might also argue that the 
state is obliged to legislate for access to information about their donors to give effect to their 
rights. While the Victorian Charter requires public authorities to give proper consideration to 
human rights and to act compatibly with rights, such rights are not absolute and can be 
reasonably limited.  

The decision is available at: http://canlii.ca/en/bc/bcca/doc/2012/2012bcca480/2012bcca480.html 

Lauren Hodes is a lawyer in the Equality Law Program at Victoria Legal Aid 

Human Rights Committee finds discrimination in conjunction with 
violation of freedom of expression 
Irina Fedotova v Russian Federation, UN Doc CCPR/C/106/D/1932/2010 (19 November 2012) 

The UN Human Rights Committee found the Russian Federation to have acted in violation of 
articles 19 (Freedom of Expression) and 26 (Prohibition of Discrimination) of the ICCPR. The 
case concerned the treatment of LGBT human rights activist Irina Fedotova, who was arrested by 
the police and fined by a Russian Administrative Court on grounds that she breached legislation 
on “public actions aimed at the propaganda of homosexuality among minors” after having 
displayed posters promoting tolerance towards homosexuality near a local school.  

Facts 

Irina Fedotova (the applicant) is an openly lesbian woman and activist in the lesbian, gay, 
bisexual and transgender (LGBT) field in the Russian Federation. On 30 March 2009, under an 
alleged initiative to promote tolerance towards gay and lesbian individuals in the Russian 
Federation, she displayed posters that stated “Homosexuality is normal” and “I am proud of my 
homosexuality” near a school in Ryazan. Following the interruption of her action by the police, 
she was, on 6 April 2009, convicted by the justice of the peace of an administrative offence under 
section 3.10 of the Ryazan Region Law concerning “public actions aimed at the propaganda of 
homosexuality” and fined 1,500 Russian Roubles.  

She appealed to the Oktyabrsky District Court of Ryazan (Oktyabrsky Court) where – in addition 
to challenging the ruling as void – she requested an assessment of the compatibility of section 
3.10 of the Ryazan Region Law with articles 19, 29, and 55 of the Constitution. Articles 19 and 29 
respectively prohibit discrimination on the ground of social status and guarantee the right to 
freedom of thought and expression, while article 55 allows for the restriction of rights enshrined in 
the Constitution by a federal law.  

On 14 May 2009, the ruling of the justice of peace was upheld by the federal judge of the 
Oktyabrsky Court who considered the Code of Administrative Offence (the Code) as being 
federal law. Consequently, it was deemed lawful to restrict constitutional guarantees on grounds 
of protecting the foundations of the constitutional order, public morals, health or the rights and 
lawful interests of other persons. The applicant appealed with two other individuals to the 
Constitutional Court which dismissed her appeal on grounds that a prohibition on propaganda of 
homosexuality is necessary to prevent:  

http://canlii.ca/en/bc/bcca/doc/2012/2012bcca480/2012bcca480.html�
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[I]ntentional and uncontrolled dissemination of information capable of harming 
health, morals and spiritual development, as well as forming perverted 
conceptions about equal social values of traditional and non traditional family 
relations ...  

Following that ruling, the applicant lodged an individual complaint to the Human Rights 
Committee (the Committee) against the Russian Federation (the respondent) arguing that both 
articles 19 (freedom of expression) and 26 (equality before law) of the ICCPR had been violated.  

Applicant's arguments  

The applicant claimed the ruling of 6 April 2009 violated articles 19 and 26 ICCPR. Accordingly, 
she argued that article 19 was violated by section 3.10 of the Ryazan Region Law which 
prohibited her from disseminating ideas of tolerance towards sexual minorities. According to her, 
such restrictions could have been justified only if “provided by law” and “necessary” in respect of 
article 19(3) ICCPR. Under the Russian Constitution, freedom of expression can be only 
restricted by a federal law, which, the applicant argued, the Ryazan Region Law is not. 
Furthermore, she argued that a restriction which is not deemed necessary under article 19(3) 
ICCPR would not be legitimate, and as her objective was the promotion of tolerance vis-à-vis 
homosexuality, her free expression in this regard could not be legally curtailed.  

Finally, according to the applicant, article 26 was also violated because the Ryazan Region Law 
de facto prohibits dissemination of any kind of information regarding homosexuality in general, 
but does not likewise prohibit dissemination of information regarding heterosexuality or 
heterosexual behaviour.  

Respondent's arguments  
The main argument of the Respondent was the fact that the applicant did not exhaust all 
available domestic remedies and that an appeal to the Supreme Court of the Ryazan Region and 
eventually to the Supreme Court of the Russian Federation could have been lodged.  

Decision  
After declaring admissible the applicant’s complaint, the Committee had to examine whether or 
not section 3.10 of the Ryazan Region Law constituted a lawful restriction in accordance with 
article 19 (3) ICCPR.  

In the interpretation of article 19 ICCPR, it is firstly necessary to determine whether there has 
been any restriction according to article 19(2). In the present case, the Committee found the 
wording in the Ryazan Law related to “homosexuality” ambiguous, as it is unclear whether it 
“refers to one’s sexual identity or sexual activity or both”. In any case, there was “no doubt” for 
the Committee that there was an infringement in the exercise of freedom of expression of the 
applicant. This was not even disputed between the parties.  

The second step is then to consider whether or not this restriction is justified. In other words is it 
(a) provided by law and (b) necessary – i.e. for the respect of the rights or reputations of others; 
and for the protection of national security or of public order (ordre public), or of public health or 
morals.  

The Committee concluded it was not useful to examine whether or not the Ryazan Region Law 
was to be considered as a federal law – thus allowing restriction – or not, because:  

[L]aws restricting the rights enumerated in article 19(2), must not only comply 
with the strict requirement of article 19(3) of the Covenant, but must also 
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themselves be compatible with the provisions, aims and objectives of the 
Covenant, including the non-discrimination provisions of the Covenant.  

In this respect,  

[A]ny such limitation must be understood in the light of universality of human 
rights and the principle of non discrimination. In the present case (...) section 
3.10 of the Ryazan Region Law establishes administrative liability for “public 
actions aimed at propaganda of homosexuality” (...) as opposed to propaganda 
of heterosexuality or sexuality generally – among minors. (...) The Committee 
recalls that the prohibition against discrimination under article 26 comprises 
also discrimination based on sexual orientation.  

The Committee also concluded that differential treatment would amount to discrimination in 
accordance with article 26 of the Covenant unless it is based on “reasonable” and “objective” 
criteria, “in the pursuit of an aim that is legitimate under the Covenant”. In the present case, the 
respondent failed to demonstrate valid reasons based on “reasonable” and “objective” criteria for 
the restriction of propaganda on homosexuality while allowing propaganda on heterosexuality or 
sexuality in general.  

Consequently, the Committee was of the view that the respondent had acted in violation of article 
19(2) read in conjunction with Article 26 ICCPR. 

This case note was written and first published by the Equal Rights Trust. 
www.equalrightstrust.org 

Admissibility of controlled substances found in breach of fundamental 
protections against illegal detention, search and seizure. 
R v Aucoin, 2012 SCC 66 (30 November 2012) 

Summary 

The Canadian Supreme Court finds in this case that, although minor vehicle infractions should 
not lead to the detention of the driver or the search and seizure of their property, and that those 
actions are in breach of the driver’s fundamental rights, the particular circumstances of this case 
are such that the seized substances, in this case cocaine, are admissible as evidence. 

Facts 
A young man, A, was pulled over by local police when a discrepancy concerning the licence plate 
was noted. The constable, when asking for the A’s information, smelled alcohol on his breath and 
asked the driver to get out of the vehicle and go to the police car to provide a breath sample. The 
results were well below the legal limit but in breach of the provincial zero-tolerance policy for 
newly licensed drivers. 

It was dark, and the constable needed the police car’s interior light to write out the ticket for the 
motor vehicle infraction. He decided to place A in the police car’s locked rear seat while he wrote 
out the ticket in the front seat in order to ensure that A not walk away into the crowd that was 
present that night for a local festival. Before placing him in the rear seat, the constable performed 
a pat-down search for weapons. He found a hard object in A’s left front pocket and asked him 
what it was. A replied that it was his wallet. The constable continued the search and felt a soft 
object in A’s right front pocket. He asked A what it was, and he replied that it was ecstasy. A was 
then placed under arrest and two baggies containing pills and eight baggies containing a white 
powdered substance were retrieved from his pocket. 

 

http://www.equalrightstrust.org/�
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The white powdered substance was later analysed and determined to be cocaine. The pills were 
analysed and determined not to be a controlled substance. A was charged with one count of 
possession of cocaine for the purpose of trafficking and one count of possession of a substance 
held out to be ecstasy for the purpose of trafficking. 

A filed a notice alleging that the pat-down search had violated his right, guaranteed by section 8 
of the Canadian Charter of Rights and Freedoms, to be secure against unreasonable search and 
seizure. He asked that the drugs seized as a result of that search be excluded from evidence 
pursuant to section 24(2) of the Charter. The trial judge ascertained that A’s Charter rights had 
not been breached and that the evidence was admissible. A was later convicted on the first count 
and acquitted on the second, and sentenced to two years imprisonment. He appealed both his 
conviction and his sentence to the Nova Scotia Court of Appeal. The majority of the Court of 
Appeal dismissed the appeal, but Beveridge JA dissented. A then appealed to the Supreme 
Court of Canada. 

Supreme Court’s ruling 

The majority of the Supreme Court found that there was a breach of A’s fundamental rights, but 
that this breach was not sufficient to exclude the drugs seized from evidence under section 24(2) 
of the Charter.  

The Court found that although there was a breach of A’s rights because the constable could have 
found other reasonable means to ensure that A would not flee the scene, and therefore detaining 
him in the police cruiser was not reasonably necessary, thus constituting unlawful detention 
under section 9 of the Canadian Charter of Rights, the breach was attenuated by the good faith of 
the constable, the fact that the law surrounding police powers in the detention context is still 
evolving, and finally society’s interest in having this case tried on the merits. 

The dissenting view of the Court (two of the seven Supreme Court Judges) however found that it 
was not reasonably necessary for the constable to detain A in the rear seat of a locked police car 
in order to write out the summary offence ticket. Less intrusive alternatives existed. Furthermore, 
even if the detention had constituted a lawful exercise of police powers, it was not reasonably 
necessary to perform the protective pat-down search. The evidence found as a result of the 
search was therefore obtained in violation of Mr Aucoin’s Charter rights. In the circumstances of 
this case, admitting the evidence would bring the administration of justice into disrepute. The 
dissenting judges would accordingly exclude the evidence and enter a verdict of acquittal. 

Commentary 
Individual rights and liberties are regularly put into balance with “the interests of society” and the 
policing powers that enforce it. However it is important to remember that it is in the interest of 
society to secure our human rights. Even if in individual cases such as this one it may seem 
unfair to let someone off when he was found with controlled substances, it is by making 
exceptions in individual cases that we set dangerous precedents for our freedom.  

The finding of the court that there was indeed a breach of A’s fundamental rights, but that that 
breach can somehow be attenuated to allow the evidence that was seized as a result of that 
breach seems somewhat incoherent. It is essential, as the dissenting judges state in their 
decision, that “absent some statutory exception, the police can only interfere with liberty or 
privacy interests on reasonable and probable grounds”, and “to admit the evidence would be to 
condone a situation in which a police officer can insist, without any grounds, that a person be 
detained in the locked rear seat of a police car and, also without any grounds, that the person be 
searched. The effect would be to significantly erode public confidence in the rule of law.” 

 

http://canlii.ca/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec8_smooth�
http://canlii.ca/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html�
http://canlii.ca/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec24subsec2_smooth�
http://canlii.ca/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html�
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The dissenting opinion echoes the landmark decision for the operation of the Victorian Charter of 
Human Rights and Responsibilities Re an application under the Major Crime (Investigative 
Powers) Act 2004 [2009] VSC 381 (7 September 2009). Warren CJ of the Supreme Court of 
Victoria observed that the right to a fair hearing (and the privilege against self-incrimination) are 

…rights which define the relationship between the individual and the state and 
protect people against aggressive behaviour of those in authority.  They reflect 
the philosophy that the state must prove its case without recourse to the 
suspect.  They are fundamental to the criminal justice system and their 
importance should not be underestimated. 

The decision can be found online: http://canlii.ca/en/ca/scc/doc/2012/2012scc66/2012scc66.html  

Candice Van Doosselaere is a volunteer at the Human Rights Law Centre. 

 

http://canlii.ca/en/ca/scc/doc/2012/2012scc66/2012scc66.html�
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INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

UN Secretary-General calls for end to violence and discrimination against 
lesbian, gay, bisexual and transgender people 
On 11 December 2012, United Nations Secretary-General Ban Ki-moon – Joined by international 
musical artists Ricky Martin and Yvonne Chaka Chaka, amongst others – called for an end to 
violence and discrimination based on gender identity and sexual orientation. 

“Let me say this loud and clear: lesbian, gay, bisexual and transgender people are entitled to the 
same rights as everyone else. They, too, are born free and equal,” Mr Ban said at a special event 
on the need for leadership in the fight against homophobia, held at UN Headquarters in New 
York. 

“It is an outrage that in our modern world, so many countries continue to criminalize people 
simply for loving another human being of the same sex. In most cases, these laws are not home-
grown. They were inherited from former colonial powers,” he added, noting that “these laws must 
go.” 

The event – co-organized by the Office of the UN High Commissioner for Human Rights and a 
range of permanent missions to the world body, as well as Human Rights Watch and the 
International Gay and Lesbian Human Rights Commission – is linked to Human Rights Day, 
which took place on Monday. 

The General Assembly adopted the Universal Declaration of Human Rights on 10 December 
1948 – and the date has since served to mark Human Rights Day worldwide. The UDHR sets out 
a broad range of fundamental human rights and freedoms to which all men and women, 
everywhere in the world, are entitled, without any distinction. 

In December 2011, OHCHR published the first official UN report on violence and discrimination 
against lesbian, gay, bisexual and transgender people.  

The report documented widespread human rights abuses. More than 76 countries still criminalise 
consensual, same-sex relationships, while in many more discrimination against LGBT people is 
widespread – including the workplace and in the education and health sectors. Hate-motivated 
violence against LGBT people, including physical assault, sexual violence, and targeted killings, 
has been recorded in all regions. 

In his remarks, the Secretary-General noted that the UDHR, in its very first article, proclaims that 
‘All human beings are born free and equal in dignity and rights.’ 

“All human beings – not some, not most, but all,” Mr. Ban pointed out. “No one gets to decide 
who is entitled to human rights and who is not.”  

According to OHCHR, while opinion among States remains divided on the issue, sentiment has 
shifted significantly in recent years. In 2005, when the first joint statement on human rights sexual 
orientation and gender identity was proposed at the then-Commission on Human Rights, only 32 
States signed on.  

By 2011, that number had grown to 85, reflecting growing awareness that acts of violence and 
discriminatory laws and practices against LGBT people warrant the attention of the world body. In 
June last year, the Human Rights Council adopted the first UN resolution on violence and 
discrimination against LGBT people. 

http://www.un.org/sg/�
http://www.un.org/sg/statements/index.asp?nid=6504�
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Those taking part in today’s special event included France’s Minister for Women's Rights, Najat 
Vallaud-Belkacem; Archbishop Emeritus Desmond Tutu, via video-link from South Africa; Blas 
Radi, Olena Shevchenko and Gift Trapence, LGBT human rights defenders from Argentina, 
Ukraine and Malawi, respectively; as well as South African musician, singer and campaigner 
Yvonne Chaka Chaka, and pop singer Ricky Martin. 

“We must all speak out against homophobia, especially those who are considered leaders in 
society as well as others in the public eye,” Mr. Ban told the gathering. 

Speaking from her experiences as a South African woman born under apartheid, Ms. Chaka 
Chaka said that the fight against homophobia was no different from the fights against racism and 
sexism. 

“The struggle for equality is not a la carte. You can’t just accept equality for some but then 
withhold it from others because you disagree with them or you disapprove of them. Equality is 
equality for all or it isn’t equality at all,” she said, in addition to calling for more celebrities to take a 
stand against homophobia. 

“We are not asking for special rights,” Mr. Martin told the gathering. “We are only asking for the 
same rights. We don’t want to be more or less; we just want to be the same.” 

In his video message, Archbishop Tutu said, “We cannot claim that our societies are free and 
equal as long as some amongst us are treated as inferior, denied even their basic human rights.” 

The Secretary-General – who launched an international appeal two years ago for action to end 
violence and discrimination against LGBT people – noted that when he speaks with world leaders 
about the need for equality for LGBT people, many say they wish they could do more, but point to 
public opinion as a barrier to progress. 

“I understand it can be difficult to stand up to public opinion. But just because a majority might 
disapprove of certain individuals does not entitle the State to withhold their basic rights,” he said. 
“Democracy is more than majority rule. It requires defending vulnerable minorities from hostile 
majorities. It thrives on diversity. Governments have a duty to fight prejudice, not fuel it.” 

The permanent missions to the UN which took part in co-organising today’s special event were 
those of Argentina, Brazil, Croatia, the European Union, France, Israel, Japan, the Netherlands, 
New Zealand, Norway and the United States. Mr. Ban expressed his gratitude to the “cross-
regional LGBT core group of Member States” for their efforts and hoped that many other 
countries will join the group. 

“You and I and people of conscience everywhere must keep pushing until we realize the promise 
of the Universal Declaration of Human Rights for all people,” the UN chief added. “The freedom, 
dignity and equal rights that all people are born with – must be a living reality each and every day 
of their lives.” 

Source: United Nations News Centre. 

UN Committee against Torture: Closing the circle for victims of torture 
In offering redress to victims of torture and their families, “restoration of the dignity of the victim is 
the ultimate objective,” according to the UN Committee against Torture. 

The Committee has just published a detailed General Comment expanding on the key article in 
the Convention against Torture which says that victims of torture and their families have “an 
enforceable right to fair and adequate compensation, including the means for as full rehabilitation 
as possible”. 
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Committee Chairman, Claudio Grossman says, “Reparation and remedy are essential because 
they close the circle on the obligation of the State in upholding the Convention.” 

In its Comment, the Committee offers a definition of redress which encompasses five principles: 
restitution; compensation; rehabilitation; satisfaction; and guarantees of non repetition. 

Financial compensation alone does not satisfy the obligation to offer appropriate redress, 
according to the Committee.  Rehabilitation is also crucial and “should be holistic and include 
medical and psychological care as well as legal and social services.” Rehabilitation must be 
aimed”, the Committee says, at enabling “the maximum possible self-sufficiency and function for 
the individual concerned.” 

A further essential element in restoring the lives of victims of torture and their families is 
establishing the truth of what happened. The Committee reaffirms the responsibility of States to 
take the steps which will reveal the abuses, investigate and prosecute the perpetrators, identify 
victims and their whereabouts, including their graves and offer official recognition of what has 
happened. 

The Committee anticipates the practical and psychological difficulties victims of torture may have 
in seeking redress advises that it is the relevant Governments its says, must shoulder the 
responsibility for informing victims and their families of their rights, they must be offered legal aid 
if they do not have the necessary resources to proceed, and their privacy and security and that of 
family and supporters must be assured. 

It underlines that full redress must be provided to all victims irrespective of their sexual 
orientation, mental or other disability, their origin, including those from ethnic minorities or any 
other vulnerable groups, because the victims have been incarcerated for political reasons, for 
terrorist acts, or on the grounds that they are asylum-seekers or refugees. 

The Committee has identified the failure of governments to act on judgments handed down in 
jurisdictions outside their immediate territories as a significant barrier to achieving effective 
redress. It recommends the development of coordinated mechanisms to “enable victims to 
execute judgments across State lines, including recognizing the validity of court orders from other 
States parties and in locating the assets of perpetrators.” 

Statutes of limitations are not a valid reason either, for States refusing to acknowledge their 
responsibilities, according to the Committee which says, “For many victims, passage of time does 
not attenuate the harm and in some cases the harm may increase as a result of post-traumatic 
stress.” 

The Committee calls on States to remove amnesties for torture or ill-treatment. It considers that 
amnesties “pose impermissible obstacles” for victims seeking redress and “contribute to a climate 
of impunity. The Committee takes the same view of immunities granted by States and affirms 
that, “under no circumstances may arguments of national security be used to deny redress for 
victims.” 

The United Nations Convention against Torture which came into force in June 1987 prohibits 
torture and cruel, inhuman and degrading treatment of any kind. It requires States to legislate 
against such practices and prohibits deportation of people to countries where they risk being 
tortured. The Committee against Torture is comprised of independent experts who oversee and 
monitor implementation of the Convention, hear complaints from individuals and, at times, launch 
enquiries. 

Each of the Committees that oversee the major international core human rights treaties issue 
general comments which explain and clarify particular articles in the Conventions. “General 
Comments are important because they provide assistance to Member States, States parties and 
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petitioners in understanding procedures or definitions not defined in the Conventions,” Grossman 
says. 

Source: United Nations Office of the High Commissioner for Human Rights 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

Successful Human Rights Grants Scheme projects for 2012–13 
AusAID has observed International Human Rights Day by announcing the names and details of 
projects that will receive funding under its 2012 Human Rights Grant Scheme. A total of 
$3.7 million will be provided to 42 projects spanning the Asia Pacific, Africa, the Middle East, 
South America and the Caribbean.  

Successful applicants include organisations working to improve access to victims of sexual 
violence in the Democratic Congo, ending the exploitation of children in the Solomon Islands, 
combatting human trafficking in Cambodia and improving awareness of civil rights in Myanmar.  

International Human Rights Day is celebrated on 10 December each year to mark the 
anniversary of the adoption of the 1948 Universal Declaration of Human Rights by the United 
Nations.  

This year the focus is on the rights of all people to make their voices heard in public life and be 
included in political decision-making.  

Foreign Minister Bob Carr said promotion of human rights is crucial to allowing people of all 
ethnicities and abilities equal access to good governance.  

“Australia supports the Universal Declaration of Human Rights and is providing material 
assistance through our aid program to ensure that the rights and freedoms of people everywhere 
are advanced.”  

He noted the Human Rights Grants Scheme was established in 1997 and has proven to be an 
effective and efficient way for Australia to distribute funds to worthwhile projects in all regions of 
the world.  

This year’s grants will go to organisations working in places such as:  

• The Democratic Republic of Congo, where $99,975 will enhance access to justice for 
victims of sexual and gender-based violence.  

• Egypt, where $100,000 will help provide legal aid, psychosocial and resettlement 
services for refugees.  

• Fiji, where $74,455 will improve economic and employment opportunities for people with 
disability.  

• Guatemala, where $90,000 will enable indigenous women defenders to provide legal 
and other support services to women victims of violence.  

• Myanmar, where $85,000 will help develop the capacity of civil society organisations to 
help increase communal engagement in local governance and awareness of basic 
rights.  

• Palestinian Territories, where $99,971 will help strengthen monitoring and reporting on 
human rights violations of Bedouin communities.  

http://www.ohchr.org/EN/NewsEvents/Pages/Closingvictimsoftorture.aspx�
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• Paraguay, where $99,500 will help promote the rights of lesbian, gay, transgender, 
bisexual and intersex people.  

• Solomon Islands, where $100,000 will support actions against exploitation and 
trafficking of children.  

• Uganda, where $100,000 will help reduce unlawful detention through provision of legal 
assistance services.  

Source: AusAID. 

Australia to join global human rights and mining initiative 
Foreign Minister Bob Carr announced on Human Rights Day that Australia will join a global 
initiative to promote human rights while ensuring the security of mining projects. 

The Voluntary Principles on Security and Human Rights provide practical guidance to mining, oil 
and gas companies on managing security while respecting human rights and preventing conflict.  

Senator Carr said Australia is proud to join the United States, United Kingdom, Canada, Norway, 
Netherlands, Colombia and Switzerland in this initiative. 

"Australian mining companies are expanding overseas, often into unstable environments," 
Senator Carr said. 

"This initiative can help these companies lower risks and manage mine security in a way that 
respects the human rights and freedoms of local communities. 

"As a country with renowned expertise in responsible mining, Australia has a lot to offer. 

"Many Australian companies, such as BHP Billiton and Rio Tinto, already use the Voluntary 
Principles and the number is expected to grow as more companies realise the benefits. 

"Joining this initiative will help Australian companies maintain the highest international standards 
in managing their operations abroad." 

The Voluntary Principles provide guidance to companies on: 

• Conducting assessments of human rights risks associated with security 

• Screening and training public and private security forces in human rights issues 

• Ensuring that the use of force is proportional and lawful 

• Developing systems for reporting and investigating allegations of human rights abuses. 

The initiative has wide support from both the Australian mining industry and Non-Governmental 
Organisations. 

The Voluntary Principles were established by the US and UK governments, together with 
extractive companies and NGOs. 

Member governments work closely with all parties to encourage companies, local officials and 
security forces to use these principles to promote best practice in local security operations. 

For more information please visit www.voluntaryprinciples.org 

Source: Australian Minister for Foreign Affairs. 

 

http://www.voluntaryprinciples.org/�
http://www.voluntaryprinciples.org/�
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 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Move to quash gay sex convictions  
As reported in The Age, Victorian Attorney-General Robert Clark has agreed to consider 
proposals to see if Victoria could implement laws to allow people with historical convictions for 
consensual sexual activity to apply to have their records cleared. The HRLC has been assisting 
men in Victoria and New South Wales who continue to face the stigma of a criminal record, 
despite the fact the conduct which underpinned their prosecutions has been decriminalised for 
nearly three decades. This burden is something that may not only harm their mental health, but 
also negatively impact on their career choices, volunteer opportunities and ability to travel 
overseas.   

This move would follow recent reforms by the Cameron Government in Britain and coincides with 
a recent push to posthumously pardon Alan Turing, the mathematician and computer scientist 
who was instrumental in the breaking of the Enigma code during World War II but was later found 
guilty of violating laws banning homosexuality and committed suicide as a result.  

Together with organisations such as Liberty Victoria and the Victorian Gay and Lesbian Rights 
Lobby, the HRLC will continue to advocate change and work with Government to achieve 
legislative reform and ensure these historical convictions are expunged from a criminal record 
check and no longer haunt the lives of gay men.  

 

HRLC MEDIA COVERAGE 
The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

• Michelle Grattan and Vince Chadwick, Foreign aid shift draws protests, The Age‚ 19 
December 2012  

• Daniella Miletic, Move to strike gay sex records, The Age‚ 17 December 2012  

• Sophie Aubrey, Female-only taxi service gets rousing response, Herald Sun‚ 15 
December 2012  

• Leanne Mezrani, HR body says new law won’t threaten free speech, Lawyer's 
Weekly‚ 13 December 2012  

• Lisa Martin, High Court hears landmark Palm Island case, The Australian‚ 11 December 
2012  

• Phil Lynch, Human rights movement needs better and bolder leaders, ABC's The 
Drum‚ 10 December 2012  

• New head for HRLC, Lawyers Weekly‚ 3 December 2012  

• Patricia Karvelas, Top indigenous body seeks role in grog appeal, The Australian‚ 3 
December 2012  

 

http://www.theage.com.au/national/move-to-strike-gay-sex-records-20121216-2bhm4.html�
http://www.redorbit.com/news/science/1112749048/alan-turing-pardon-father-of-the-computer-121512/�
http://www.redorbit.com/topics/alan-turing/�
http://www.redorbit.com/topics/homosexuality/�
http://www.theage.com.au/opinion/political-news/foreign-aid-shift-draws-protests-20121218-2bl8o.html�
http://www.theage.com.au/national/move-to-strike-gay-sex-records-20121216-2bhm4.html�
http://www.news.com.au/national/on-right-course/story-fndo4cq1-1226537191373�
http://www.lawyersweekly.com.au/news/hr-body-says-new-law-won-t-threaten-free-speech�
http://www.theaustralian.com.au/news/breaking-news/high-court-hears-landmark-palm-island-case/story-fn3dxiwe-1226534663413�
http://www.abc.net.au/unleashed/4416618.html�
http://www.lawyersweekly.com.au/appointments/new-head-for-hrlc�
http://www.theaustralian.com.au/national-affairs/indigenous/top-indigenous-body-seeks-role-in-grog-appeal/story-fn9hm1pm-1226528482532�
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 SEMINARS & EVENTS 

Law Serving the Community – Celebrate the opening of the legal year 
2013 
29 January, Melbourne 

Hosted by Justice Lex Lasry, President of the International Commission of Jurists Victoria, this 
event is a celebration of how the community and legal system work together towards achieving a 
just society. Guest speakers include Hon Diana Bryant AO and Adj Prof Peter Norden AO. Click 
here for more information. 

 

 HUMAN RIGHTS JOBS 

Fitzroy Legal Service 
Fitzroy Legal Service is seeking a Community Lawyer who will be based at the Neighbourhood 
Justice Centre. The position involves provision of advice and representation to clients attending 
the NJC as well as some community legal education, law reform and policy duties. 

 

 FOREIGN CORRESPONDENT 

Australia’s role at the 11th Assembly of State Parties to the Rome Statute 
of the International Criminal Court 
The 11th Session of Assembly of States Parties for the International Criminal Court took place in 
The Hague from 14–21 November 2012. At the Assembly, States Parties emphasised their 
ongoing commitment to join cumulative efforts around the globe to fight against impunity. 
Acknowledging the importance of this annual gathering, Australia donated to the Trust Fund for 
Participation (along with Ireland and Poland), which made it possible for 27 delegations from the 
least developed States to attend the Assembly. At the Assembly, Australia participated in the 
plenaries on cooperation and complementarity and also played an active role in the governance 
of the budget process. 

Australia’s push for improved state cooperation and complementarity at the ICC 
Cooperation was the most significant substantive item on the agenda and many topics discussed 
revolved around this theme. This was the first Assembly since the detention of the four Court staff 
members in Zintan, Libya in June and July 2012, which included Australian lawyer Ms Melinda 
Taylor. While applauding the Court’s substantial achievements over the past decade Mr Sproule, 
on behalf of CANZ (Canada, Australia and New Zealand), also recognised the ongoing 
challenges that require enhanced State cooperation:  

The detention of four staff members in June brought home the serious risks 
that Court staff can face when carrying out their duties and the need for 
appropriate privileges and immunities to be afforded to all those carrying out 
functions on behalf of the Court. The full cooperation of states is also essential 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=77359&LID=321388&O=https%3a%2f%2fdocs.google.com%2fviewer%3fa%3dv%26pid%3dsites%26srcid%3dZGVmYXVsdGRvbWFpbnxpY2p2aWN0b3JpYXxneDozNmQxYjc5NmI3MTQzNTM�
http://www.fclc.org.au/cb_pages/files/Community%20Lawyer%20FLS%20PD%20Dec%202012%20%282%29%281%29.pdf�
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for the enforcement of international arrest warrants. States Parties have an 
obligation to arrest indicted persons if they arrive on their territory. (General 
debate, 15 November 2012).  

During the plenary session on complementarity, Australia’s representative Dr French, Assistant 
Secretary, International Legal Branch, Department of Foreign Affairs and Trade, addressed the 
Assembly on behalf of CANZ, emphasising the efforts undertaken to develop complementarity 
capacity around the world. This financial year, Australia will provide $314 million to strengthen the 
rule of law in developing countries and, by 2016 Australia will have trained 14,000 law and justice 
officials in developing countries. 

Australia is also assisting Pacific Island states to strengthen their criminal justice systems by 
reviewing and reforming criminal justice, policing and proceeds of crime legislation, including 
through offences mirroring Rome Statute crimes. As Commonwealth Chair in Office, Australia 
announced that in addition to its development of Rome Statute model implementing legislation, 
the Commonwealth Secretariat stands ready to provide technical assistance on the ratification 
and implementation of the Rome Statute. The Secretariat also provides training for legal 
professionals at the national level on the investigation and prosecution of transnational crimes, 
and can assist with advising on the legislative and policy framework for the establishment of 
witness protection programmes. 

Funding international justice 

In 2012, Mr Cary Scott-Kemmis of Australia acted as the focal point for the Study Group on 
enhancing the transparency and predictability of the budgetary process. The Study Group on 
Governance was established by a resolution of the Assembly in 2010 to facilitate a structured 
dialogue between the States Parties and the Court with a view to strengthening the institutional 
framework and enhancing the Court’s efficiency and effectiveness.  

As the Assembly does not become involved in the Court’s budget process until its final stages, 
the Study Group enhanced dialogue between States and the Court on the assumptions, 
objectives and operational priorities that underpin the Court’s budget. The Study Group noted that 
States Parties needed to be mindful of actions that could place unforeseen demands on the 
Court's budget. The Study Group emphasised that budgetary concerns and uncertainty at the 
Court represent potentially serious impediments to the Court’s functions and the Group discussed 
measures to address these challenges. The Study Group underscored the value in the Court’s 
proposal to engage an external consultant to assist the Court to undertake a comprehensive 
structural review of its staff profile, structure and operational requirements. 

The Court’s budget for 2013 was agreed by consensus at the Assembly on the basis of 
recommendations made by the Committee on Budget and Finance, the subsidiary finance body 
of the Assembly. Swedish budget facilitator, Ambassador Emsgård, negotiated this delicate 
consensus, overcoming the call of some States – excluding Australia – for a “zero-growth” 
budget. In fact, the Assembly concluded a day early with the resolutions and budget passed with 
relative ease, largely due to the early agreement struck on the budget. 

The ICC in the next decade 
The ICC has had many achievements in its first decade, and will face many more in the next. The 
new Deputy Prosecutor, Mr James Stewart of Canada – elected at the Assembly over other 
candidates including Mr Paul Rutledge of Australia – will assist Prosecutor Fatou Bensouda for 
the next nine years and will undoubtedly shape the Office of the Prosecutor and the work of the 
Court. Australia will also have many opportunities to play a positive role in the progress of the 
International Criminal Court’s goal of ending impunity.  
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The Australian delegation in a break-out session on the Kampala amendments to the Rome 
Statute revealed that Australia is working on legislation that will incorporate the amendments into 
Australia’s legal system. The ongoing work of the Study Group on Governance and Australia’s 
role in facilitating cooperation and understanding is another role played by Australia in assisting 
the work of the Court. Finally, Australia’s recently acquired membership of the UN Security 
Council will also provide new avenues for Australia to promote and assist the work of the Court 
and help to end impunity around the globe.  

Chantel Potter, Research Associate with Public International Law & Policy Group, The Hague. 

 

 IF I WERE ATTORNEY-GENERAL… 

Addressing family violence in Victoria 
Family violence is largely responsible for a 10 percent increase in reported crimes against the 
person in Victoria. The rise seems largely due to the success of Victoria’s integrated response to 
family violence. One of the strengths of the response, recognised in the Australian Law Reform 
Commission and New South Wales Law Reform Commission Final report on family violence, is 
collaboration among government departments, police, courts and community organisations, with 
the aim of enhancing protection for women and children and accountability for perpetrators. More 
victims have therefore been encouraged to report family violence to police or otherwise seek 
protection. As a result, there has been an explosion in numbers of intervention order matters 
being heard in magistrates’ courts.   

If I were State Attorney-General, I would recognise Victoria’s due diligence obligations concerning 
violence against women and children. I would work with my Cabinet colleagues to re-prioritise 
Victoria’s financial commitments in order to address court over-crowding and safety issues. Given 
that violence against women costs Victoria at least $3.4 billion a year, it makes economic sense 
to spend more money on assisting victims and preventing violence from happening. I would 
support expanding applicant duty lawyer programs and rolling out specialist family violence lists 
and workers, including access to men’s behavior change programs, in all courts, so that family 
violence victims in rural areas are able to access the same quality of support as in the city. The 
Department of Justice would also work with the courts so that all magistrates and registrars 
receive regular specialist family violence training.  

We need to do much more to achieve a genuinely seamless system that effectively and 
sensitively responds to all family violence victims, including those experiencing especially high 
levels of violence or additional barriers to seeking justice because they are Aboriginal or Torres 
Strait Islander, from a CALD background, or have disabilities. There must be services in place to 
address the complex issues often intertwined with family violence, such as alcohol and drug use 
and mental illness. It is particularly important that these agencies work with other health 
professionals to develop appropriate training and protocols. I would therefore also work with my 
fellow Ministers to reinstate meetings of the Family Violence Statewide Advisory Committee so 
that government and non-government agencies can continue their important conversations.   

It is essential that decision-making about policies and strategies is informed by good data, and so 
I would commit ongoing funding to the Victorian Family Violence Database to be able to continue 
to produce regular reports, including increasing its capacity to generate more sophisticated 
analysis of how our courts, police and family violence services are actually operating. I would also 
recognise the important role played by the Victorian Systemic Review of Family Violence Deaths, 
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which examines where there may have been missed opportunities to protect victims and aims for 
system accountability. The VSRFVD’s First report tells us that 27 people are killed annually as a 
result of family violence, and about half of these deaths are intimate partner homicides – one 
quarter of all Victorian homicides. Men are responsible for 75 percent of intimate partner 
homicides, and 75 percent of the victims are women.  

The VSRFVD also identifies factors and points where women and children are most at risk from 
being killed. This is very important for improving family violence services’ risk assessment and 
management so that they can help victims to become safe. Certain risk factors stand out in the 
Report, including relationship separation and threats of harm that were known to others. Based 
on this work, I would encourage the Minister for Community Services to finalise the Strengthening 
Risk Management guidelines, on which work has stalled since 2011. The guidelines must then be 
rolled out across all services.  

Another urgent task is to reinstate the dedicated funding for the VSRFVD, which lapsed in July 
2010. It is not enough to express support for continuing this work while expecting the Coroners 
Court to fund it out of its general budget. The State Coroner indicated in February 2012 that given 
the other fiscal demands on the Court, it would not be possible to continue the VSRFVD 
indefinitely without further funding. As Attorney-General, I would recognise that no amount of 
searching for “efficiencies” in the Court’s operation will meet the cost of growing workloads and 
the need for public accountability. 

Families also need to have access to affordable specialist legal representation to help them 
navigate the coronial process. They must be able to ask questions about how their relative died 
and what might have been done differently to avoid them being killed, with the hope of taking 
some comfort from influencing future death prevention. Lawyers for families, together with public 
interest interveners, can assist the coroner here by calling expert witnesses and suggesting 
possible comments and recommendations. I would therefore increase funding to community legal 
centres and Victorian Legal Aid so that they can better assist families as well as acting as, or for, 
public interest interveners. The Department of Justice would also work with the Coroners Court 
and legal services to make sure that families are provided with clear take-home information about 
how to access legal help. 

Largely due to the efforts of the Federation of Community Legal Centres, Victoria is now one of 
only three states that mandate responses to all coronial recommendations. However, there is no 
formal system for regularly monitoring whether responses are ever implemented, and assessing 
how effective they are. An appropriate body must be resourced for this work. 

I would also take a leadership role in addressing family violence at national level, by working 
closely with my colleagues on the Standing Council on Law and Justice for timely and well-
resourced implementation of the National plan to reduce violence against women and their 
children 2010-2022. For example, it is essential that there is a multi-government commitment to 
establish and support best practice death reviews in all jurisdictions. Similarly, governments must 
work together with family violence experts to produce and implement comprehensive, evidence-
based family violence prevention strategies and programs.  

Dr Chris Atmore is a policy officer at the Federation of Community Legal Centres 
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The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 
 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda 
ABN: 31 117 719 267 

 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  

http://www.hrlc.org.au/�
http://www.twitter.com/rightsagenda�
http://twitter.com/rightsagenda�
http://www.facebook.com/pages/HumanRightsLawResourceCentre�

	Human Rights Week Challenge
	‘Screening out’ asylum seekers undermines rule of law and risks returning people to face torture
	Foreign aid budget to cover Australia’s costs of detaining asylum seekers
	UN warns Australia on moral duty to refugees
	Overcrowding in immigration detention unsafe
	Apology for past forced adoption practices
	Prisoner seeks restraining order to prevent body searches
	AFL to step up in campaign against homophobia
	Native title win in Queensland
	International Criminal Court acquits Congolese warlord
	Human Rights Law Centre receives prestigious award
	High Court hears landmark case on race discrimination and “special measures”
	Offshore processing regime breaches fundamental human rights, HRLC tells parliamentary inquiry
	Australia must not deport asylum seekers to possible torture without due process
	Australian Government and Opposition should seek human rights assurances from Sri Lanka
	New Human Rights Action Plan a step forward for rights but needs stronger accountability measures
	UN Human Rights Committee asks Australia to explain human rights record
	One size does not fit all when children come to court
	Collection of data and the right to privacy
	Absence of legislation no excuse for failure to protect against domestic servitude
	Life without parole and the prohibition on inhuman or degrading treatment
	Protection from arbitrary eviction for Roma community in Bulgaria
	The right to freedom of expression includes jogging naked in the park
	No protection for donor offspring
	Human Rights Committee finds discrimination in conjunction with violation of freedom of expression
	Admissibility of controlled substances found in breach of fundamental protections against illegal detention, search and seizure.
	UN Secretary-General calls for end to violence and discrimination against lesbian, gay, bisexual and transgender people
	UN Committee against Torture: Closing the circle for victims of torture
	Successful Human Rights Grants Scheme projects for 2012–13
	Australia to join global human rights and mining initiative
	Move to quash gay sex convictions
	Fitzroy Legal Service
	Australia’s role at the 11th Assembly of State Parties to the Rome Statute of the International Criminal Court
	The Human Rights Law Centre would like to thank everyone who contributed to the production of this Bulletin.

