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REFUGEE AND ASYLUM SEEKER RIGHTS 

Families fear imminent deportation as High Court confirms Government’s 

Nauru arrangements do not breach Australian domestic law 

3 February 2016 

The High Court has ruled that the Australian Government’s role in funding and participating in 

offshore detention on Nauru does not breach Australian law, but it did not give a blanket authority 

for the Government’s actions. 

The Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb, said 267 people were 

terrified they would now face immediate deportation to Nauru. 

“The legality is one thing, the morality is another. Ripping kids out of primary schools and sending 

them to be indefinitely warehoused on a tiny remote island is wrong. We now look to the Prime 

Minister to step in and do the right thing and let them stay so these families can start to rebuild 

their lives,” said Mr Webb. 

The test case was run by the Human Rights Law Centre on behalf of a woman from Bangladesh 

who was detained on Nauru but brought to Australia for urgent medical treatment during the late 

stages of her pregnancy. The case was linked to a series of challenges being run on behalf of 

more than 260 people who were brought to Australia for urgent medical treatment after suffering 

harm in offshore detention centres. The group includes women who have been sexually 

assaulted on Nauru and 37 babies born in Australia 

“This mother just wants what all mothers want – her child to have a decent life somewhere safe. 

With a stroke of a pen, our Prime Minister, Malcolm Turnbull, could make that a reality. It’s time to 

bring some compassion and common sense back to Australian policy and law,” said Mr Webb. 

“We’re disappointed with the ruling. But the court’s decision isn’t a blanket authority for the 

Australian Government as the court has recognised important limits on the government’s powers 

around the purpose of detention and its length,” said Mr Webb 

The legal team who has been running the case includes barristers Ron Merkel QC, Craig 

Lenehan, David Hume, Rachel Mansted, Emma Bathurst and Stacks Goudkamp Lawyers. 

Assistance has also been provided by the Refugee Advice and Casework Service and Darwin 

Asylum Seeker Support and Advocacy Network. 

“The legality is complex but the morality is simple – it would be fundamentally wrong for the 

Government to condemn these families to a life in limbo on Nauru,” said Mr Webb. 

UN warns Government that deporting children to Nauru is likely to breach 

international law 

4 February 2016 

The United Nations has intervened in the plight of 267 vulnerable people that the Australian 

Government intends to deport to offshore camps, warning the Government to adhere to its 

obligations under the UN’s Convention on the Rights of the Child and the Convention against 

torture and other cruel treatment. 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 3 

 

 

 

 

 

 

 

 

 

 

 

The group of 267, at imminent risk of deportation to Nauru or Manus after yesterday’s High Court 

ruling, includes 37 babies, 54 children and over a dozen women who were sexually assaulted or 

harassed on Nauru. 

The HRLC’s Director of Legal Advocacy, Daniel Webb, said it was now up to Prime Minister 

Malcolm Turnbull to do the decent things and let these families stay. 

“When you have doctors risking jail to speak out, when Church leaders feel they need to offer 

sanctuary to kids, when the Government relies on retrospective laws to defeat legal challenges, 

when the United Nations has to remind us of our obligations under international law, then 

perhaps it’s time to accept that we’ve lost all perspective – there’s simply no excuse to condemn 

children to a life in limbo on a tiny island,” said Mr Webb. 

The UN Committee on the Rights of the Child and the office of the UN’s High Commissioner for 

Human Rights both issued statements. 

“This decision by the High Court greatly concerns us as these children and their families face a 

great risk in being sent to a place that cannot be considered safe nor adequate,” said the 

Committee’s chair, Benyam Mezmur. 

The Committee had last expressed its concern in 2012 when it reviewed Australia saying the 

Government has an “inadequate understanding and application of the principle of the best 

interests of the child in asylum-seeking, refugee and/or immigration detention situations”. 

Rupert Colville, a spokesperson for the High Commissioner, also expressed his concern and 

noted that central to the High Court’s decision was a retrospective amendment to the Migration 

Act which was passed by the Australian Parliament shortly after the case was initiated. 

“We are concerned that this amendment, as well as broader aspects of Australia’s policy on the 

treatment of migrants and asylum seekers arriving without prior authorisation, significantly 

contravenes the letter and spirit of international human rights law,” said Mr Colville. 

He went on to warn that by deporting to Nauru the 267 people involved in the High Court, the 

Australian Government would be at risk of breaching the Convention against torture and cruel 

treatment. 

“We believe that transferring these 267 individuals to Nauru could further damage their physical 

and mental health, and would put Australia at risk of breaching its obligation not to return any 

person to cruel, inhuman or degrading treatment under the Convention against Torture,” said Mr 

Colville. 

The UN said that Nauru is still not equipped to respond to the needs of severely traumatized 

individuals, including children and urged the Australian Government to refrain from transferring 

the individuals concerned. 

Human Rights Law Centre welcomes Victorian Premier’s leadership and 

Victoria’s offer to take 267 facing deportation 

8 February 2016 

Update: Since this was posted, every state premier has publically supported Daniel Andrews’ call 

to take in the 267 asylum seekers facing deportation, rather than return them to Nauru. 

The Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb, has welcomed news 

that the Victorian Premier, Daniel Andrews, has written to the Prime Minister explaining that he 
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wants the 267 men, women and children facing deportation following this week’s High Court 

decision, to “call Victoria home”.  

“In the last few days we’ve seen what real leadership looks like. We’ve seen doctors risk jail to 

speak out, we’ve seen churches offer sanctuary to those in need, we’ve seen thousands of 

people take to the streets calling for the PM Malcolm Turnbull to let our clients stay. Now the 

Premier of Victoria has also shown great leadership by stepping up with this offer to the Prime 

Minister,” said Mr Webb. 

In his letter, Mr Andrews explains that the Victorian Government is willing to accept full 

responsibility – including the provision of housing, health, education and welfare services – for 

the 267 people who came to Australia seeking safety. 

“Our Prime Minister has a decision to make; will he condemn 37 babies and 54 children to a life 

in limbo on a tiny island or will he show some moral and political leadership and allow these 

families to rebuild their lives in our communities?” said Mr Webb. 

Government moves to fast-track deportations to Nauru as ‘Baby Asha’ 

given 72 hour undertaking 

16 February 2016 

The Australian Government appears to be rapidly moving to clear the way for fast-track 

deportations without notice of many of the 267 vulnerable people the Human Rights Law Centre 

represented in the recent High Court challenge to Australia’s role in offshore detention. 

The Human Rights Law Centre’s Director of Legal Advocacy, Daniel Webb, said the Government 

had previously promised that it would give all 267 people 72 hours warning before deporting 

them, but it has now said that promise will soon cease to apply. 

“The Government looks like it is clearing the way for fast-track deportations by removing basic 

notice periods. Not only does it want to be able to return 267 incredibly vulnerable people to 

harm, it wants to do so suddenly and secretively without warning,” said Mr Webb. 

After the recent High Court decision on offshore detention, the Immigration Department has 

begun moving to urgently have all remaining matters struck off from the High Court’s list and has 

refused to agree to provide reasonable notice of any deportations thereafter. 

“Families are terrified that one night soon they could be woken in the middle of the night and 

returned to harm. One mother told me that every time the door opens she is terrified that it is 

guards who’ve come to take her and her child back to Nauru,” said Mr Webb. 

“It’s a matter of basic fairness and due process that vulnerable people have the chance to speak 

with their lawyers before being bundled onto a plane and deported,” said Mr Webb. 

72-hour undertaking obtained for Baby Asha – High Court hearing vacated 

The Government had adopted a similar hard-line stance in the case of ‘baby Asha’ – the one year 

old child that medical staff at a Brisbane hospital are refusing to discharge into detention.  

Mr Webb confirmed that the Government has now given an undertaking to provide 72 hours 

notice before deporting baby Asha, but only after the HRLC filed an emergency High Court 

proceeding on the family’s behalf.  

“We made repeated requests for the government to agree to at least provide reasonable notice if 

it planned to deport this child, but they refused. We were left with no choice but to file an urgent 

case in the High Court,” said Mr Webb. 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 5 

 

 

 

 

 

 

 

 

 

 

 

“Just like the brave medical staff at the Lady Cilento Hospital and the communities of people 

maintaining a round-the-clock vigil outside the hospital, we cannot sit back and do nothing while 

our Government tries to rip a baby from her hospital bed and send her to languish in a tent on 

Nauru,” said Mr Webb. 

An urgent High Court hearing was scheduled for Tuesday morning but the hearing was vacated 

after the government finally agreed to provide the 72 hour undertaking Baby Asher’s lawyers had 

been seeking. 

Mr Webb said that despite being born in Australia, baby Asha had been secretively deported 

without notice once before. 

“When Asha was 5 months old, around 15 guards stormed her family’s room while they were 

sleeping. They took her from her mother’s arms and restrained her mother and father in cable 

ties. They forced the family into a van, then onto a plane to Nauru. That’s a horrible thing to go 

through once – we’ll do everything we can to make sure it doesn’t happen again,” said Mr Webb. 

“Baby Asha spoke her first words in a detention camp on Nauru. She took her first steps in a 

detention camp on Nauru. It’s well and truly time for our government to realise that this child 

deserves what every child in the world deserves – a chance at a decent life somewhere safe,” 

said Mr Webb. 

Opinion: ‘No easy way to tell a young mother that our government wants 

to condemn her to a life in limbo on a tiny island’ 

9 February 2016 

This is a copy of the speech delivered by the HRLC’s Director of Legal Advocacy, Daniel Webb, 

at the #LetThemStay community event in Melbourne on Monday 8 February 2016. 

Last Wednesday – the day the High Court handed down its decision – was a tough day. 

There is just no easy way to tell a young mother that our government wants to condemn her and 

her one-year old baby to a life in limbo on a tiny island.   

But as difficult as last Wednesday was, the response since has given me great hope. 

We’ve seen doctors risk jail to speak out. 

We’ve seen churches offer sanctuary to those in need. 

We’ve seen the United Nations warn our government not to return these people to harm. 

We’ve seen State and Territory leaders speak out and call on Malcolm Turnbull to do the decent 

thing. 

These doctors. These churches. These State Premiers. They have reminded us what strong 

moral leadership looks like. 

They’ve reminded us that for all the huff and puff and white noise about borders, this is actually 

about people. 

All people – no matter who they are, where they come from or how they come – deserve to be 

treated with decency and respect. 

But let me tell you, there is absolutely nothing decent or respectful about ripping kids from 

classrooms and condemning them to a life in limbo on a tiny island. 

When I spoke to the mother at the heart of this case last week, she was distraught. She was so 

upset she struggled to speak. 
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But at the end of our conversation she summoned the strength to ask me a favour. She asked me 

to thank all of the people around Australia who support her and her baby. 

So on her behalf – I say thank you. 

But let’s show her we are just getting started. 

Let’s show her – and the rest of the group of 267 incredibly vulnerable people in her position – 

that we stand with the doctors. We stand with the churches. We stand with the UN. We stand with 

the State Premiers. 

Let’s show her that around the country right now we stand together to call on Malcolm Turnbull to 

do the decent thing. We call on the Prime Minister to let these people stay. 

Daniel Webb is the Director of Legal Advocacy at the Human Rights Law Centre. You can follow 

him on Twitter here. 

 

OPINION 

Holocaust remembrance teaches lessons for humanity 

28 January 2016 

This article was first published by The Age. 

The emergence of international human rights law and the tragedy of the Holocaust are indelibly 

linked. If the Holocaust represents the worst of humanity, human rights laws arguably represent 

the best. 

In 2005 the United Nations resolved to make today, January 27, Holocaust Remembrance Day – 

the day the notorious Nazi extermination camp Auschwitz-Birkenau was liberated. 

The resolution is twofold. It says we must remember the victims of the genocide: approximately 

9000 gay men; 250,000 disabled people; 1 million Roma; 6 million Jews; and more. It also says 

we must go beyond remembrance and “apply the lessons of the Holocaust to today’s world. And 

we must do our utmost so that all peoples may enjoy the protection and rights for which the 

United Nations stands.” 

Last year I visited Auschwitz. I stood at the end of the train tracks where those few who were 

allowed to live in hell were randomly separated from the hundreds of thousands who were sent 

straight to their death. I felt rage. More than 1.1 million people were murdered at Auschwitz – the 

vast majority Jewish people who had been locked into cattle trains and transported from across 

Europe. 

Auschwitz forces us to confront the most gruesome, unfathomable parts of humanity: the rows of 

blackened ovens, the low ceilings of the gas chambers, Josef Mengele’s human experiment wing, 

the silence. The camp is enormous – breathtaking in its inhumanity. 

The term “genocide” often evokes images of a breakdown in the rule of law. But Auschwitz is the 

opposite of chaos: it was planned, systematised, mandated, documented mass-murder by one of 

the most technologically advanced nations in the world. It represents the denial of everything we 

hold dear as human beings: love, dignity, equality, life.  

So it was extraordinary that in the aftermath of the Holocaust, and while reckoning with the 

horror, the world came together in an unprecedented way and with a vision for a harmonious, 

https://twitter.com/DanielHRLC
http://www.theage.com.au/comment/holocaust-remembrance-teaches-lessons-on-human-rights-20160125-gmdy21.html
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unified humanity. The United Nations was created, the global body charged with, among other 

things, the oversight of our universal, fundamental human rights – our shared, core values.  

The landmark 1948 Universal Declaration of Human Rights, and the treaties that followed, go 

beyond symbolism, beyond being a statement of good intentions. They are intended to be 

binding, institutionalised, and turned into law in all signatory countries, Australia included.  

The human rights system is not perfect and not a panacea against abuse. Genocides and serious 

human rights violations have occurred and are still occurring. But protecting and upholding 

human rights – making them part of the architecture of governments around the world – goes a 

long way towards stopping abuses and the harm caused in the first instance.  

Australia is the only western democracy without a national human rights act enshrined in 

legislation or our constitution. This means that in Australia human rights are largely a matter of 

good will: they are protected so long as our governments act responsibly and with restraint.  

Writing about the Holocaust in the same context as contemporary Australian issues is 

uncomfortable; the gravity of the Holocaust, the magnitude of death camps such as Auschwitz, 

are unique and incomparable. 

But being at Auschwitz reminded me of how entangled my story is with that most tragic time in 

human history. I am Jewish and I am a grandchild of Holocaust survivors. And because of their 

luck, stoicism and bravery, I am also an Australian human rights lawyer. I know that the harm 

caused by human rights violations can be felt for generations. So part of my story, part of the 

Holocaust story, is that of survival, continuity and the integration of history’s painful lessons. 

Enshrining global human rights standards – such as the right to dignity, to equality, to life – into 

domestic law is critical. Without recourse to codified, formalised protection, human rights are of 

little use to those confronted by persecution. In other words, human rights are most valuable 

when they are enforceable.  

The chances of the Holocaust occurring in Australia today are remote, but we should have no 

tolerance for even the shadows of racism and xenophobia. These are dangerous in any guise.  

Also, we must be vigilant in resisting the erosion of rights. By allowing the rights of others to be 

removed, we are undermining the very foundations upon which we claim our own rights. 

If Australia is serious about protecting human rights, it should codify and enforce them.  A 

national human rights act would undoubtedly benefit Australia. It would embed human rights into 

our laws, into our culture, such that our attitude towards straying from them – as we currently do 

in relation to some disadvantaged and minority peoples – is not so permissive.  

Today is about remembering the millions killed because of hatred and those few who survived. 

It’s also about looking forward. Upholding, respecting and protecting universal human rights is the 

best tool we have for ensuring governments never again reject our humanity.  

Ruth Barson is a senior lawyer at the Human Rights Law Centre. You can follow her on 

Twitter here. 

 

 

https://twitter.com/RuthHRLC
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AUSTRALIA’S HUMAN RIGHTS FRAMEWORK 

Establishment of Australia’s first Special Envoy on Human Rights a step 

in the right direction 

9 February 2016 

The Human Rights Law Centre has welcomed the establishment of Australia’s first Special Envoy 

for Human Rights as a step towards strengthening Australia’s international human rights 

leadership. 

Yesterday the Foreign Minister, Julie Bishop, announced that Philip Ruddock MP would take up 

the position and that he would actively promote Australia’s candidacy for membership of the UN 

Human Rights Council for the 2012-2020 term. 

The HRLC’s Director of Advocacy and Research, Emily Howie, said that the Australia needs to 

improve its human rights record and that the HRLC has advocated for the establishment of an 

Australian human rights ambassador to promote and coordinate human rights within and across 

foreign policy since 2009. 

“Australia needs to lift its game at home and abroad and have a coherent approach to human 

rights in foreign policy if it wants to be a true human rights leader. The Special Envoy can help to 

achieve this and strengthen Australia’s bid for a seat on the Human Rights Council,” said Ms 

Howie. 

“It is critically important that the Special Envoy promote a principled and consistent approach to 

human rights in Australia’s foreign policy. There are some glaring inconsistencies between what 

Australia says in Geneva and the contempt shown for the UN by some politicians,” Howie said.  

Human Rights Council members are expected to “fully cooperate with the council,” but Australia 

has at times shown disregard for the UN system. In March 2015, in response to a UN expert’s 

report that Australia’s asylum seeker policies violated human rights law, former Prime Minister 

Tony Abbott said that “Australians were sick of being lectured to by the UN.” Mr Howie said that 

as a possible future member of the council, the Australian government needed to show greater 

respect and support for UN human rights mechanisms, including when they raise attention to 

Australia’s human rights problems. 

Ms Howie said that any concerns about Mr Ruddock’s appointment to the post should not 

overshadow the important role the envoy could play. 

“We shouldn’t pre-judge Mr Ruddock’s contribution. We have strongly opposed his positions on 

issues like asylum seeker policy in the past but recently we have appreciated his leadership on 

the abolition of the death penalty. This role has great potential” said Ms Howie. 

The Human Rights Council is the UN’s preeminent human rights body, responsible for tackling 

the most serious human rights crises and for strengthening promotion and protection of human 

rights around the globe. 47 countries sit on the council, selected from five regional groups. 

Australia, Spain, and France will all campaign for two spots on the council for the Western 

European and Others group for the 2018-2020 term. 

In September 2015, the Human Rights Law Centre and Human Rights Watch published a 36-

page report on Australia’s bid, “Australia at the Human Rights Council:Ready for a Leadership 

Role?”. It called on Australia to demonstrate more leadership on global human rights issues, 

respond more constructively to concerns about its own human rights performance, and engage 

more closely with nongovernmental organizations. 

https://www.hrw.org/node/280551
https://www.hrw.org/node/280551
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BUSINESS AND HUMAN RIGHTS 

Australia’s leading NGOs call for a National Action Plan on Business and 

Human Rights 

29 January 2016 

Australia is lagging behind in the global movement to prevent and address corporate human 

rights abuses and a group of leading NGOs is urging the Government to do something about it. 

The Human Rights Law Centre’s Director of Advocacy, Rachel Ball, said that if Australia is 

serious about tackling serious human rights abuses, businesses need to be part of the picture. 

“Australians have come to expect that Australian companies will uphold a high standard of human 

rights compliance when operating at home and overseas. It’s vital that we have the laws, policies 

and practices in place to incentivise corporate compliance with human rights and to hold the 

violators to account,” said Ms Ball. 

This week leading NGOs in Australia including Oxfam, World Vision, UNICEF and church groups 

have called on the Australian Government to develop a National Action Plan on the 

implementation of the UN Guiding Principles on Business and Human Rights. 

The Guiding Principles provide a single, coherent set of standards addressing the responsibilities 

of states and corporations with regard to business impacts on human rights. Australia co-

sponsored the 2011 Human Rights Council resolution endorsing the Guiding Principles, but has 

not yet taken action to ensure that they are implemented in Australian law, policy and practice. 

“The Australian Government says that it supports the international consensus around business’ 

human rights responsibilities, but lacks a clear vision of how the Guiding Principles will be 

implemented in Australia,” said Ms Ball. 

National Action Plans have been developed or are underway in more than 40 countries around 

the world and last year the Australian Government supported a resolution in the Human Rights 

Council encouraging all states to develop a NAP or other such framework. 

The development of a National Action Plan is a vital step towards Australia’s implementation of its 

obligation to protect against adverse corporate human rights impacts and to provide access to 

remedy for those whose rights have been violated due to business-related activities. 

NAPs also promote transparency and accountability in the development of government policy and 

provide a platform for dialogue between government, business and civil society.   

The letter  was endorsed by: 

Australian Lawyers for Human Rights 

Castan Centre for Human Rights Law 

Human Rights Law Centre 

Jesuit Social Services 

Jubilee Australia 

Plan International Australia 

Mineral Policy Institute 

Oxfam Australia 

Save the Children Australia 

The Australasian Centre for Corporate Responsibility   

The Australia Institute 

http://hrlc.org.au/wp-content/uploads/2016/01/NAP-civil-society-letter.pdf
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UNICEF Australia 

Uniting Church of Australia 

World Vision Australia  

LGBTI RIGHTS 

Moves to tackle ex-gay conversion therapy  

18 January 2016 

A new research project is aiming to better understand and tackle the harm caused by so-called 

gay conversion therapy and the ex-gay movement in Australia.   

Ex-gay therapy is a counselling practice aimed at making same-sex attracted people straight, or 

at least repress expression of their same-sex desires. It is usually offered by religious 

organisations, to religious clients, but is often run by private counsellors or trained mental health 

professionals.  

The HRLC’s Director of Advocacy, Anna Brown said that the gay conversion practices should be 

of concern to the community.  

“So-called gay conversion or ‘ex-gay’ therapy is alive and well in Australia,” said Ms Brown.   

“This is of real concern because the ex-gay agenda is all about telling vulnerable young people 

that there is something wrong with them that needs to be cured or beaten out of them. These 

therapies are often condoned by powerful organisations and groups and are at odds with a 

society that values and promotes diversity and embraces people for who they are,” added Ms 

Brown.  

Ms Brown is working on the project “Preventing Harm, Promoting Justice: Legal Responses to 

‘Gay Conversion’ Therapy” with Liam Leonard (GLHV@ARCSHS, La Trobe University) and 

Timothy Jones (Senior Lecturer, La Trobe University). The project advisory group includes health 

experts, LGBTI community and religious leaders and people with lived experience of the ex-gay 

movement. The HRLC is grateful for pro bono assistance provided by law firm Baker & 

McKenzie. The project will conduct research into the prevalence and nature of gay conversion 

therapy and the broader ex-gay movement in Australia, examine bans and other measures 

adopted overseas and develop recommendations for reform.  

“There is an urgent need to better understand the nature and prevalence of these sorts of 

practices in Australia” said Ms Brown. “We need to understand the harm that these therapies 

have caused and we also need a sense of how these therapies are part of broader attitudes and 

practices that continue to undermine same-sex attracted people’s sense of personal value and 

worth,” added Ms Brown.   

There have been moves to ban certain forms of gay conversion therapy in other jurisdictions, 

such as certain parts of the United States, but ex-gay counselling and so-called treatments 

remain largely unregulated in Australia. Part of the problem is that the size, prevalence and 

nature of the movement in Australia remains unclear.  

Nathan Despott, who runs an advocacy network for lesbian, gay, bisexual, and transgender 

people of faith, says that while there are fewer groups now the ex-gay ideology still exists within 

faith based communities and is entrenched in the messaging conveyed by some churches and 

synagogues, through Christian radio programs, or via online courses attached to religious 

ministries. In 2015, Mr Despott approached the HRLC to investigate policy and legal responses 

for the Australian context.   
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The Victorian Government has committed to tackling the issue and has taken steps to crack 

down on unregulated therapies. As reported in the Sunday Age, the Department of Premier & 

Cabinet has commissioned the Human Rights Law Centre to prepare a position paper with 

recommendations for reform based on their research. The Health Minister has also 

announced that legislation will be introduced into parliament later this year to establish a new 

watchdog – the Health Complaints Commissioner – with the power to investigate and sanction 

anyone claiming they can treat homosexuality.   

“These steps are very welcome and we look forward to working with the Government on targeted 

solutions to protect vulnerable lesbian, gay and bisexual Victorians,” said Ms Brown.  

People with experience of gay conversion therapy or who have experience of ex-gay messaging 

in their community willing to be interviewed for the Ex-Gay research project are encouraged to 

contact Tim Jones T.Jones@latrobe.edu.au 

A welcome step towards erasing leftover homosexual convictions in 

Queensland 

13 January 2016 

The announcement by the Queensland Attorney-General that the Queensland Law Reform 

Commission will examine how historical convictions for consensual homosexual conduct can be 

removed from a person’s criminal record has been welcomed by community and legal groups.   

“It’s pleasing to see the Queensland Government building on the work of other jurisdictions and 

working to right historical wrongs. We hope to see legislation passed by the end of 2016 to help 

the hundreds of Queenslanders living with the practical and psychological impacts of a criminal 

conviction for conduct that should never have been a crime,” said Ms Anna Brown, Director of 

Advocacy at the Human Rights Law Centre. 

The QLRC will have a head start on their inquiry given that a coalition of community and legal 

groups delivered a major research report to the QLRC and Attorney-General in October 2015 

outlining a blue print for the reforms. 

“The LGBTI Legal Service is very excited to see the Palaszczuk Government considering this 

issue and working towards an outcome that addresses the serious impact of historical convictions 

for consensual sexual activity,” said Mr Emile McPhee, Director of the LGBTIQ Legal Service, 

who led the coalition in preparing the report.   

The coalition of organisations including the LGBTIQ Legal Service, the Human Rights Law 

Centre, Brisbane Pride Festival, Queensland Association of Independent Legal Services and 

Caxton Legal Centre look forward to working with the QRLC and Government to develop the 

scheme. Individuals with convictions are encouraged to come forward to share their stories with 

the QLRC. 

“Any Queenslander who has been convicted of one of these crimes should come forward and 

speak to the Law Reform Commission. You can have a real influence on this inquiry, and on 

protecting the rights of all Queenslanders living with these historical convictions,” said James 

Farrell, Director of the Queensland Association of Independent Legal Services. 

One man whose story is shared in the report is Alan Raabe, who was convicted for sexual 

assault in 1988. Alan hoping the Queensland Government will act soon to repair the harm caused 

http://www.theage.com.au/victoria/calls-to-investigate-exgay-movement-20160116-gm79ur.html
http://www.theage.com.au/victoria/zero-tolerance-andrews-to-crack-down-on-gay-conversion-therapy-20160123-gmcimw.html
http://www.theage.com.au/victoria/zero-tolerance-andrews-to-crack-down-on-gay-conversion-therapy-20160123-gmcimw.html
mailto:T.Jones@latrobe.edu.au
http://hrlc.org.au/legal-and-community-groups-call-for-leftover-homosexual-convictions-to-be-erased/
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by the criminalisation of homosexual conduct. Talking about the impact the conviction had, Alan 

said: 

“Being a criminal offence of a sexual nature, I had to abandon any hope of gaining teacher 

registration in Queensland. I had studied to gain a qualification, but was advised not to proceed 

with even an application for registration.” (Read more of Alan’s story here.) 

Alan’s story is representative of a number of gay men impacted by the history of criminalisation in 

Queensland, and the damaging legacy of discriminatory laws. The President of the Brisbane 

Pride Festival and lecturer at QUT, Peter Black, recognises the importance of the reform. 

“This step is the culmination of the efforts of thousands of LGBTI individuals over the last 40 plus 

years. 25 years after homosexuality was decriminalised in Queensland, we are finally at a point 

where people can finally be freed of the conviction,” said Mr Black. 

In Queensland, homosexuality was criminalised until 1990. During that time, men (and women) 

who engaged in consensual sexual activity could be charged with any number of offences, 

ranging from indecency to ‘unnatural offences’ and sodomy. 

These moves in Queensland follow the introduction of spent convictions legislation that applies to 

homosexual offences in South Australia in 2013, the enactment of schemes to comprehensively 

‘expunge’ or ‘extinguish’ historical homosexual offences in VIC, NSWS and the ACT and 

legislation to be imminently introduced in Tasmania. Victoria and Tasmania have also committed 

to formally apologising for past criminalisation of homosexual conduct. 

 

PROTEST RIGHTS 

UN rights experts urge Western Australia to abandon proposed anti-

protest laws 

16 February 2016 

Three UN human rights experts urged the Western Australian parliament not to adopt a proposed 

law that would criminalise peaceful protests and silence environmentalists and human rights 

defenders. 

The Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 is due to be debated 

when the WA parliament resumes next week. The Human Rights Law Centre’s director of 

advocacy and research, Emily Howie, welcomed the statement from the UN rights experts. She 

said the Bill, if passed, would criminalise legitimate protest and give police excessively broad and 

unnecessary powers. 

“The proposed laws are written in such vague and broad terms that it would turn innocent acts 

into matters worthy of arrest. If passed, the new law would criminalise peaceful assembly and 

civil disobedience, as well as the possession of everyday items, such as bike locks. It would give 

police virtual carte blanche to arrest people,” said Ms Howie. 

In a statement, the three UN experts said that if the Bill passes it would violate freedom of opinion 

and expression as well as peaceful assembly and association.  

One of the experts, the Special Rapporteur on freedom of association and assembly, Maina Kiai, 

stressed that the passage of the Bill would grant police disproportionate and unnecessary powers 

to restrict lawful protests, primarily against environmental activists trying to raise awareness of 

http://hrlc.org.au/alans-story/
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=17047&LangID=E


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 13 

 

 

 

 

 

 

 

 

 

 

 

key environmental issues. “It discourages legitimate protest activity and instead, prioritizes 

business and government resource interests over the democratic rights of individuals,” he noted. 

“Our basic human rights and democratic freedoms can’t simply be cast aside when it 

inconveniences business interests. It’s in the public interest to have a strong and vibrant civil 

society that can defend our shared environmental resources and balance the strong influence of 

business,” said Ms Howie. 

The WA Government first introduced the Criminal Code Amendment (Prevention of Lawful 

Activity) Bill in 2015 and is due to be debated when parliament resumes this week. The Bill would 

create two new criminal offences (1) physically preventing a lawful activity and (2) preparation for 

physically preventing a lawful activity or trespass, including possessing a ‘thing’ for the purpose of 

preventing lawful activity. 

Last week the Human Rights Law Centre and the International Service for Human Rights wrote to 

the UN human rights experts asking them to make a statement opposing the Bill. 

A broad sector of civil society oppose the Bill, including church leaders, conservation groups, the 

legal profession, farmers, community advocates and unions. 

 

NEW HRLC STAFF MEMBER 

Introducing Laura Wilson – New Lawyer in our Indigenous Rights Unit 

Laura Wilson is HRLC's new addition, commencing in February 2016 as a Lawyer in the 

Indigenous Rights Unit. Laura is of Aboriginal, Scottish and English descent. Her grandmother 

was a Wiradjuri woman from Yass, New South Wales. 

In 2015 Laura worked as a Trainee Lawyer at Fitzroy Legal Service (FLS). She also acted as a 

Koori Independent Prison Visitor at Port Phillip Prison. She is a founding board member on the 

Aboriginal and Torres Strait Islander Prisoner Homework Club at Port Philip Prison (a 

collaboration between the Castan Centre, Monash University and Port Phillip Prison). 

Prior to commencing in her role at FLS, Laura worked for 4 years as Research and Evaluation 

Officer at Corrections Victoria, Department of Justice, and then as the Indigenous Intern to the 

Australian Permanent Mission to the United Nations in Geneva. 

Laura holds a Master of Laws (Juris Doctor) (Monash University), Master of Arts (Criminology) 

(Monash University), Bachelor of Arts (Hons, Criminology) (Monash University), and a 

Professional Certificate in Indigenous Research (University of Melbourne). 

Laura has also over 13 years of volunteer work experience in the drug and alcohol, and 

community legal sectors. Laura is extremely excited to be joining the HRLC team, and looks 

forward to contributing to HRLC's great work.  

 

FUNDRAISING 

Save the dates – Our Annual Human Rights Dinner 

We're thrilled to announce that our annual dinner in Sydney will be held on Friday 27 May and 

our Melbourne dinner will be held on Friday 3 June. Tickets will go on sale next month. 

http://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=1E00CF48C52EF57848257DF6000AA4DF
http://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=1E00CF48C52EF57848257DF6000AA4DF
http://www.ishr.ch/news/australia-withdraw-proposed-law-criminalising-lawful-protest
http://www.ishr.ch/news/australia-withdraw-proposed-law-criminalising-lawful-protest
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Sam’s Big Swim 

In January one of our passionate supporters swam an open-water marathon to raise money for 

our work protecting and promoting human rights! 

Partaking in “The Bloody Big Swim” between Frankston and Mornington on Saturday, Sam 

Drummond generously nominated the Human Rights Law Centre as the lucky recipient of the 

$3,300 he raised by swimming the 11.2 km. 

We’re honoured that Sam swam a marathon to support our work. He’s a lawyer, journalist, 

political advisor and disability rights advocate who had a close-up view of the HRLC in 2013 

during a volunteering stint with the HRLC and has since continued to support and follow our work 

closely. 

You can find out more about why Sam’s big swim was be such a champion effort to support 

human rights by listening to this recent Radio National podcast about Sam and one of his 

teachers who helped him conquer physical challenges and realise his passion for sport. 

With only 5% of our budget this year coming from government, donations from individuals are 

essential in ensuring we can continue to deliver the human rights impact that you’ve come to 

expect from our potent mix of strategic legal action and evidence-based advocacy. 

Donations can be made online at: www.hrlc.org.au/donate 

 

 

AUSTRALIAN HUMAN RIGHTS CASE NOTES 

All are equal before the law: legal aid as a human right 

Bayley v Nixon and Victoria Legal Aid [2015] VSC 744 (18 December 2015) 

In Bayley v Nixon and Victoria Legal Aid, Bell J upheld the principle that every person stands 

equal before the law. Although Bayley had been convicted of very serious crimes, his request for 

legal aid should not have been rejected without proper basis. As His Honour stated at [73]: “It is 

not lawful to reject an application for legal assistance, including for legal assistance in relation to 

a criminal appeal, upon the sole ground that the applicant is a notorious and unpopular individual 

who has already been convicted of and sentenced for heinous crimes.” 

Facts 

Bayley, a serial sex offender, had been convicted and was serving a life sentence for the rape 

and murder of a woman in a case that attracted significant media attention. While serving his life 

sentence, Bayley was also found guilty of three additional rape offences. As a result of these 

additional sentences, Bayley’s non-parole period was increased from 35 to 43 years. 

Bayley requested legal aid in order to appeal against the additional sentences increasing his non-

parole period. This request was rejected at first instance and again by an independent reviewer 

who confirmed the initial refusal. The independent reviewer’s refusal was based on the opinion 

that although Bayley satisfied the requirement for legal aid (in that that he had been sentenced to 

an immediate term of imprisonment and there was a reasonable prospect that his non-parole 

period would be reduced on appeal), he did not satisfy the requirement that it was reasonable to 

provide legal assistance having regard to all of the circumstances, including any benefit or 

detriment that may accrue to him or the public. 

http://www.abc.net.au/radionational/programs/lifematters/my-favourite-teacher-we're-all-on-the-same-team/7014934
http://www.hrlc.org.au/donate
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Bayley brought proceedings seeking for the independent reviewer’s refusal to be quashed on 

grounds of jurisdictional error, that the independent reviewer made an error of law on the face of 

the record and that the decision was unlawful as it failed to give proper consideration to human 

rights.  

Decision  

Justice Bell concluded that in rejecting Bayley’s applications for legal assistance, the decision of 

the independent reviewer had been tainted with jurisdictional error on the ground of legal 

unreasonableness.  

Bayley submitted that the decision of the independent reviewer was legally unreasonable in that it 

lacked an “evident and intelligible justification”. He also submitted that the independent reviewer 

failed to apply the reasonableness test set out in subsections 24(1) and (4) of the Legal Aid Act 

1978 (Vic) (“Legal Aid Act”), and had additionally taken into account irrelevant considerations. For 

example, the independent reviewer took into account the “public interest in ensuring public 

confidence in VLA’s stewardship of the funds which are limited” (at [41]), and consequently 

determined that Bayley should be denied legal aid.  

While His Honour acknowledged that ensuring public confidence in stewardship of funds was a 

legitimate factor to take into account, His Honour also determined that this was not sufficient to 

explain why the reasonableness test in section 24(1)(b) of the Legal Aid Act had not been 

satisfied. 

The original independent reviewer’s decision was quashed on the basis of unreasonableness, 

with Bayley’s applications for legal assistance to be remitted for reconsideration by a different 

independent reviewer. 

Commentary  

As Bell J had concluded that there had been jurisdictional error, His Honour did not make a 

decision as to whether the independent reviewer’s decision had been unlawful for not giving 

proper consideration to human rights. However, His Honour made statements affirming the close 

connection between the provision of legal aid and human rights. In noting this close relationship, 

His Honour said:  

“Legal aid is closely connected with human rights. For the poor and disadvantaged who 

are most vulnerable to having their human rights infringed, legal aid can be 

indispensable for obtaining redress against the infringement and vindication of their 

rights through the legal process. VLA and independent reviewers are public authorities 

under the Charter (s 4(1)(b)) and, under s 38(1) of the Charter, must act compatibly with 

and make decisions giving proper consideration to the human rights in the Charter”: at 

[37].  

The judgement also highlighted that, to illustrate the close relationship between legal aid and 

human rights, section 25(2) of the Charter of Human Rights and Responsibilities Act 2006 (Vic) 

(“Charter”) made provision for legal aid to be provided to persons charged with a criminal offence, 

and for their convictions and sentences to be reviewed by a higher court.  In addition, His Honour 

reflected that the right to legal aid to those who qualify (per section 25(2) of the Charter) is a right 

that must be enjoyed “without discrimination”.  More generally, section 8(3) of the Charter granted 

every person the right to equality before the law, equal protection of the law without discrimination 

and equal and effective protection against discrimination.  
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It was held that, just like any other applicant for legal aid, Bayley stood equally before the law, 

and his applications had to be considered in a manner that was impartial, objective and not 

arbitrary.  In determining applications for legal assistance under the Legal Aid Act, these human 

rights aspects of legal aid reinforce the objective, criterion-based and non-arbitrary nature of the 

decision-making process that is required.  

The full text of the decision can be found here. 

Cammie Teo is a Solicitor at King & Wood Mallesons. 

Blanket mental health exclusion clause in travel insurance policy 

amounted to unlawful discrimination 

Ingram v QBE Insurance (Australia) Limited (Human Rights) [2015] VCAT 1936 

(18 December 2015) 

The Victorian Civil and Administrative Tribunal (VCAT) found QBE Insurance (Australia) Limited 

(QBE) unlawfully discriminated against Ella Ingram on the basis of her disability, namely a mental 

illness, contrary to the Equal Opportunity Act 2010 (EOA) when it included a blanket mental 

health exclusion in the travel insurance policy issued to Ms Ingram and when it rejected her claim 

by relying on that clause. 

Background facts 

In 2011 Ms Ingram purchased a travel insurance policy with QBE for an overseas study trip. She 

had no pre-existing illnesses at that time. In early 2012 Ms Ingram was diagnosed with a 

depressive illness and cancelled her trip under medical advice. 

Ms Ingram made a claim for cancellation costs of her trip. QBE denied the claim, relying on a 

clause that excluded any claim directly or indirectly caused by a mental illness. QBE claimed the 

policy was based on detailed statistical modelling and an analysis of claims arising from a range 

of causes including mental illness which showed that there is a high risk of cancellation by reason 

of mental illness. As such, QBE claimed that even if it had discriminated against Ms Ingram 

(which it denied), the discrimination was lawful by reason of statutory exceptions under 

discrimination laws.  

Relevant law 

The EOA (as well as the Disability Discrimination Act 1991 (Cth) (DDA)) prohibits discrimination 

because of a person’s disability when providing goods and services.  

Under s47 of the EOA an insurer can lawfully discriminate against another person on the basis of 

a disability (or other attribute) by refusing to provide an insurance policy to the other person, or in 

the terms on which an insurance policy is provided, if:  

1. the discrimination is based on reasonable actuarial and statistical data and, taking into 

account that data and other relevant factors, the discrimination is reasonable or if (and 

only if) actuarial or statistical data is not available or reasonably obtainable, the 

discrimination is reasonable taking into account any other relevant factors (actuarial 

and statistical data exception); or 

2. avoiding the discrimination would cause an unjustifiable hardship on the insurer 

(unjustifiable hardship exception). 

The insurer bears the onus of proving the above defences once the complainant has proved 

unlawful discrimination. 

 

http://www.austlii.edu.au/au/cases/vic/VSC/2015/744.html#fnB21


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 17 

 

 

 

 

 

 

 

 

 

 

 

 

Findings 

QBE conceded that Ms Ingram had a ‘disability’ when it denied her claim, but argued that she did 

not have a disability at the time the insurance policy was issued, as Ms Ingram did not have 

depression at that stage. However, s4 states that ‘disability’ includes ‘a disability that may exist in 

the future’. VCAT found that this definition must be interpreted in a way that is compatible with the 

right to equality, as required by s32 of the Charter of Human Rights and Responsibilities Act 

2006, and in keeping with the EOA object of eliminating discrimination to the greatest possible 

extent. Therefore, although neither QBE nor Ms Ingram were aware that she might later develop 

depression when she was issued the policy, VCAT held that she was nonetheless a person for 

whom a disability may exist in the future, and therefore had a disability within the meaning of the 

EOA. 

VCAT held that QBE directly discriminated against Ms Ingram by: 

1. including the mental illness exclusion clause, which unfavourably treats any person 

(including Ms Ingram in this case) who develops a mental illness at some time in the 

future during the life of the policy and makes a claim on that basis; and 

2. denying indemnity to Ms Ingram because of her mental illness. (There was no dispute 

that this amounted to unfavourable treatment on the basis of her disability.) 

As VCAT was satisfied that Ms Ingram had been directly discriminated, it then considered QBE’s 

defences. 

‘Actuarial and statistical data’ exception not made out 

QBE failed to prove that the statistical data it attempted to rely on at the hearing existed when the 

policy was created, or was known to anyone involved in drafting or approving the policy wording. 

Some of the reports relied on by QBE post-dated the acts of discrimination, so could not have 

formed the basis for the exclusion clause. QBE did not produce any evidence pertaining to what 

was actually considered when the policy (or earlier versions of the policy) was prepared. The 

evidence from QBE’s expert and lay witnesses was also found to be unreliable. Accordingly, 

VCAT found there was insufficient evidence to show that the mental illness exclusion was 

reasonably based on actuarial or statistical data, so QBE failed to satisfy this exception. 

‘Unjustifiable hardship’ exception not made out 

In assessing the unjustifiable hardship exception, VCAT proceeded on the basis that the 

exclusion clause would be removed from the policy and the remaining terms would apply 

unchanged. In weighing up the considerations for the ‘unjustifiable hardship’ exception, VCAT 

found that: 

 the community would benefit from the clause’s removal because this would lessen the 

stigmatising effect of negative attitudes towards mental illness; and 

 there was no proof that insurers would have to increase the price of travel insurance or 

bear losses for offering insurance at the current premium rates if the clause was 

removed. 

As such, VCAT found that the ‘unjustifiable hardship’ defence did not apply and ‘[t]he scales 

weigh in favour of people…being able to be properly assessed on their policy claims in the same 

way people with physical disabilities are assessed.’ 

Member Dea awarded Ms Ingram $4,292.48 for economic loss and $15,000 for non-economic 

loss, recognising the hurt and humiliation caused by QBE’s stigmatising decision and the fear it 

caused Ms Ingram about future discrimination. However, Member Dea refused to make a 
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declaration that QBE unlawfully discriminated against Ms Ingram, despite finding that it had done 

so, to avoid the impression that her decision extends beyond the dispute between the parties or 

to other insurers. 

Commentary 

This case is a positive example of how the Charter can encourage a human rights promoting 

interpretation of legislation. However, the dispute was hard-fought and protracted, taking almost 4 

years, demonstrating deficiencies in the current legislation. These could be rectified by amending 

the EOA to: 

 require insurers to be more transparent about the data used to justify discrimination; 

 specify what constitutes ‘other relevant information’ upon which insurers can rely to 

decline insurance; and 

 empower the VEOHRC to enforce compliance with the EOA, rather than relying on 

individuals to do so. 

Gregory Buchhorn and Melanie Schleiger are lawyers at Victoria Legal Aid, which represented 

Ms Ingram with the generous assistance of Ms Claire Harris of counsel. 

Unanimous High Court finds two routes to the same outcome on 

jurisdictional error  

Wei v Minister for Immigration and Border Protection [2015] HCA 51 (17 December 2015) 

The High Court of Australia has recently handed down a unanimous judgment quashing a 

decision of the Minister for Immigration and Border Protection to cancel an international student 

visa, on the basis that the decision was reached by a process of fact-finding that was tainted by a 

third party’s failure to perform its imperative statutory duty. The decision was thus tainted by 

jurisdictional error.  

Facts  

The plaintiff, a Chinese national, completed his secondary education in Australia. The plaintiff 

subsequently enrolled in and completed a tertiary program at Macquarie University, whilst living 

in Australia on a student visa. The plaintiff was enrolled in the relevant University course between 

June 2013 and June 2014.  

Despite this enrolment, in error, the University did not issue a confirmation of enrolment using the 

electronic database known as “PRISMS”. That system operates as the mechanism by which 

Australian educational institutions provide specific information about the holder of a student visa 

to the Secretary of the Department of Education and Training, as required by section 19 of the 

Educational Services for Overseas Students Act 2000 (Cth) (ESOS Act). Ordinarily, that 

information is communicated to the Department of Immigration and Border Protection.  

In this case, the University’s failure to record the plaintiff’s enrolment in PRISMS meant that the 

Department of Immigration and Border Protection was not aware that the plaintiff was, in fact, 

enrolled in a registered tertiary education course. Accordingly, it appeared to the delegate of the 

Minister for Immigration and Border Protection (the delegate) that there were apparent grounds 

for cancelling the plaintiff’s student visa due to non-enrolment.  

The delegate attempted to notify the plaintiff of these apparent grounds for cancellation (as 

required by section 119 of the Migration Act 1958 (Cth)) by contacting him at his last known 

address, but all mail was returned unclaimed. The delegate also made a number of enquiries at 
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the University about the plaintiff’s enrolment status and contact address, but did not ask whether 

or not the plaintiff was enrolled. The delegate then cancelled the plaintiff’s visa.  

Decision and commentary  

All three Justices of the High Court agreed that the delegate’s decision was affected by 

jurisdictional error, and ordered that the decision be quashed and that the Minister be prevented 

from acting on or giving effect to the decision.  

Justices Gageler and Keane issued a joint judgement. Their Honours noted that a jurisdictional 

error arises where there has been a material breach of an express or implied condition of the 

valid exercise of a decision-making power conferred by a statute. Importantly, there is no reason 

why jurisdictional error should be confined to cases of error or fault on the part of the decision-

maker himself or herself. 

Secondly, their Honours questioned whether the University’s failure to comply with the 

requirements of the ESOS Act (by uploading correct information to PRISMS in respect of the 

plaintiff) amounted to a material breach. An integral part of this analysis is whether the statutory 

condition in question is one that is mandatory or directory in nature. Consistently with Project 

Blue Sky, their Honours noted that it is now well-accepted that such analysis is conclusory in 

nature, but also noted that a court must also consider both the justice and convenience of holding 

that a breach of that statutory duty or condition results in a finding of jurisdictional error.  

In this case, their Honours noted that “[the] injustice to the holder of the student visa of the power 

to cancel that visa being exercised on the basis of incorrect information downloaded from 

PRISMS is manifest. … [Such] injustice is not necessarily mitigated by either the requirement to 

give notice of the decision or the availability of merits review.” Consequently, the University’s 

failure to comply with its statutory duty meant that the decision of the delegate was made without 

jurisdiction.  

Justice Nettle agreed that the delegate’s decision was affected by jurisdictional error, but adopted 

a different approach. In His Honour’s view, the jurisdictional error did not arise from the failure of 

the University to comply with its statutory duty. Instead, the delegate had failed to make 

appropriate inquiries and, as such, had constructively failed to exercise jurisdiction.  

In this context, Justice Nettle adopted the approach taken in SZIAI and Prasad, where it was held 

that, where it is clear that the decision-maker has failed to make an obvious inquiry about a 

critical fact, the existence of which is easily ascertained from readily-available material, the 

decision may be so unreasonable as to be beyond jurisdiction, or may reflect a constructive 

failure to exercise one’s jurisdiction. In this case, the delegate was put on inquiry by the fact that 

all mail sent to the plaintiff was returned unclaimed, such that the delegate knew that (1) the 

plaintiff was unaware that the Minister proposed to cancel the visa, and therefore (2) the plaintiff 

would not have the opportunity to demonstrate that there were no valid grounds for cancellation, 

such opportunity being required by sections 119 to 121 of the Migration Act. Thus, it should have 

been apparent to the delegate that it “was more than usually important for the delegate to be as 

certain as reasonably possible that the proposed ground of cancellation existed”.   

Each judge agreed to extend the period for filing a challenge to the decision under section 468A 

of the Migration Act, as the plaintiff had not been aware of the decision. 

The full text of the decision can be found here.  

Rebecca Williams is a Solicitor at King & Wood Mallesons 

http://www.austlii.edu.au/au/cases/cth/HCA/2015/51.html
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High Court considers the Government’s refugees processing priorities 

policy 

Plaintiff M64/2015 v Minister for Immigration and Border Protection [2015] HCA 50 (17 

December 2015) 

The High Court declined to overturn a decision of a Delegate of the Minister for Immigration and 

Border Protection, which refused the grant of a permanent visa to the family of an Iranian man, 

who was already in Australia on a protection visa. The Court held that despite the persuasive 

evidence put forward by the plaintiff in advancement of the application, it was open to the 

Delegate to decline the grant of the visa, as the evidence was not so compelling, when factoring 

in the limited capacity of Australia to accommodate refugees, as to warrant special consideration 

by the Delegate.   

Influential in the Court’s decision was the low priority status accorded to the application because 

of the man’s status as an “illegal maritime arrival”, as designated by the Government’s refugee 

processing policy.  

Facts 

The plaintiff (M64) had entered Australia in 2010 as an unaccompanied minor by boat and was 

thus classified as an “irregular maritime arrival”.  He was later granted a protection visa (subclass 

866). His mother and three younger brothers had remained in Iran during this time, but 

subsequently applied for Refugee and Humanitarian visas (subclass 202) under the Australian 

Government’s Special Humanitarian Programme (“SHP”). Their application, proposed by the 

plaintiff, was refused by a Delegate of the Minister. 

The case centred on the proper interpretation of clause 202.222(2) of Schedule 2 to the 

Migrations Regulations 1994 (Cth) (“the Regulations”). The Regulations provided for the grant of 

a visa if “the Minister is satisfied that there are compelling reasons for giving special 

consideration to granting the applicant a permanent visa”, having regard to four factors: 

1. the degree of discrimination to which the applicant is subject in the applicant’s home 

country;  

2. the extent of the applicant’s connection with Australia;  

3. whether or not there is any suitable country available, other than Australia, that can 

provide for the applicant’s settlement and protection from discrimination; and 

4. the capacity of the Australian community to provide for the permanent settlement of 

persons such as the applicant in Australia.  

In a letter informing them of the decision, the Delegate acknowledged that the applicants “have 

strong links to Australia and that there is no other suitable country available for resettlement”. The 

Delegate further noted that the applicants were “subject to a significant degree of discrimination” 

in their home country. However, the Delegate found that Australia did not “have the capacity to 

resettle all applicants who apply for a humanitarian visa at this time”, and refused the grant of a 

visa because the application was not of the “highest priority”.  

The plaintiff sought to quash the Delegate’s decision, and also to require the Minister to 

determine the application according to law.  

The plaintiff argued that the Delegate misinterpreted and misapplied the Regulations under which 

the application was to be determined, and also that the Delegate unlawfully applied a 

departmental policy which was inconsistent with the requirements of the Migration Act 1958 (Cth) 

(“the Act”) and the Regulations.  



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 21 

 

 

 

 

 

 

 

 

 

 

 

Decision 

The majority judgment of French CJ, Bell, Keane and Gordon JJ, along with the single judgment 

of Gageler J, declined to overturn the decision of the Delegate, for several reasons.  

First, the Court found that clause 202.222(2) of the Regulations raises only one criterion for the 

grant of the relevant visa, being that the Minister (or Delegate) is “satisfied” that there are 

compelling reasons for giving special consideration to granting the applicant a visa. While that 

Court noted that the state of satisfaction “must be informed by the factors mentioned in paras (a) 

to (d)” of the clause, their Honours found that it is incorrect to speak of each individual factor as 

requiring a separate finding by the Minister. Thus, the Court found that it was open for the 

Delegate to decide against the applicants because of a lack of capacity for Australia to settle all 

refugees who met the criteria in paras (a) to (c).  

Secondly, the Court held that the Government’s SHP processing policy, which accorded the 

application of the plaintiff’s family the lowest priority due to the plaintiff’s status as an “irregular 

maritime arrival”, was not inconsistent with the text of clause 202.222(2). The majority judgment 

reasoned as follows: 

“If numerous applications are otherwise compelling in terms of the criteria in cl 

202.222(2), it is not irrational, or unreasonable, or punitive to prefer an application from 

the family of a proposer who came to Australia by regular means over an application 

from the family of a proposer who came to Australia as an irregular maritime arrival. It is 

not irrational that the former application might be regarded as of a kind which should be 

encouraged in preference to others.” 

Therefore, although the applicants’ claim had substantial merit, the Court held that it was not so 

unusual as to usurp those applications with similarly compelling evidence, but whose proposer 

came to Australia other than via boat.   

The Court further noted that there was nothing to suggest the Delegate so rigidly applied the 

processing policy as to unlawfully refuse the grant of the visa.  

Finally, the Court held that although the Delegate did not expressly refer to each piece of 

supporting material which accompanied the application, this did not amount to a failure to take 

into account information that would have materially affected the decision, as there was no error in 

the Delegate’s reasoning or decision-making process on the face of the letter.  

Commentary 

The Court provided a useful reminder of what it considers to be the “policy” aspects of Australia’s 

refugee laws.  

The Court did not second-guess the immigration quota designated by the Government under the 

SHP, noting that the rationale for requiring “compelling reasons” for giving special consideration 

to an application is based on the fact that the Government judges that more applicants satisfy the 

basic criteria described in pars (a), (b) and (c) of clause 202.222(2) than can be settled in 

Australia.  

The Court also did not challenge the Government’s processing priority categories, noting that the 

fact that a policy exists at all should be encouraged, as it diminishes inconsistencies and 

subjectivity in administrative decision-making.  

The full text of the decision can be found here. 

Antony Freeman is a Solicitor at King & Wood Mallesons. 

http://www.austlii.edu.au/au/cases/cth/HCA/2015/50.html
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UN Human Rights Committee Considers Australian Breaches of the 

International Covenant on Civil and Political Rights 

Human Rights Committee, Decision: Communication No 2279/2013, 115th sess, UN Doc 

CCPR/C/115/D/2279/2013 (7 December 2015) (‘Zoltowski v Australia’) 

The UN Human Rights Committee (‘Committee’) decision in Zoltowski v Australia established that 

a State party is required to allow contact between family members during family law proceedings. 

A failure to do so can amount to arbitrary interference with the family in violation of articles 17(1), 

23(1) and 24(1) of the International Covenant on Civil and Political Rights (‘Covenant’). Further, 

the decision confirmed that a failure to deal expeditiously with a family law matter, without 

providing some ‘provisional access scheme’, can amount to a violation of the fair hearing 

provision in article 14(1) of the Covenant. An exception to these findings is if the failure to adopt 

such measures is in the best interests of the child.  

Facts  

Arkadiusz Zoltowski is a Polish and Australian national. He married a Belarusian national, Nikita 

Zoltowski. The coupled lived in Poland and had a child who is both an Australian and Polish 

citizen. The family lived in Australia between December 2006 and October 2009, during which 

time the mother became an Australian citizen. Upon returning to Poland, the mother expressed a 

desire to return to Australia and threatened to ‘take their son away to a place where [his father] 

would not find him’. As a result of this threat, the father hid the son’s passport. In February 2010, 

the relationship broke down and the father initiated divorce and child custody proceedings.  

In March 2010, the mother filed for an emergency passport with the Australian embassy for the 

son, citing family violence. The passport was granted without the father’s consent and despite the 

embassy being aware of ongoing divorce and custody proceedings. On 31 March 2010, the 

mother and son flew to Australia without the father’s consent.  

In August 2010, the Polish circuit court assigned sole custody of the son to the father. Meanwhile, 

on 21 April 2010, the Family Court of Western Australia (‘Family Court’) issued an interim order 

for the son to live with the mother. On 18 June 2010, the father filed an application for return 

under the Hague Convention on the Civil Aspects of International Child Abduction. On 4 February 

2011, the Family Court ordered that the son be returned to Poland in accordance with the Hague 

Convention. On 16 February 2011, the mother appealed the decision of the Family Court. On 8 

July 2011, the Full Court of the Family Court overturned the lower court’s decision and held that 

the Australian authority should not have accepted the application to return a child who was a 

permanent resident of Australia. The father’s application to appeal to the High Court was denied. 

In May 2014, the Family Court granted the mother sole custody and granted the father 

supervised access to his son. 

The current decision concerns a communication by the father to the Committee arguing that 

Australia breached its obligations under articles 14(1), 17, 23 and 24 of the Covenant.  

Decision  

The Committee considered that Australia had breached articles 14(1), 17, 23 and 24 of the 

Covenant. The Committee considered that Australia’s failure to allow contact between the son 

and father after the son’s removal from Poland amounted to arbitrary interference with the 

father’s family in violation of article 17(1) of the Covenant. In the absence of any explanation by 

Australia, as to how the failure to provide access to his son was based on the best interests of the 

child, this was also a breach of article 23(1) and 24(1). Further, Australia’s failure to deal 
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expeditiously with the father’s access applications, or provide some other ‘provisional access 

scheme’, amounted to a violation of the fair hearing provision under article 14(1) of the Covenant.  

Commentary 

Family law matters are always emotionally charged but when they occur across jurisdictions there 

is an added level of complexity, a high likelihood of conflicting court orders (as occurred here) 

and scope for international bodies to be drawn into the debate. It is not hard to imagine how 

distressing this case must have been for the parties. The Committee appeared concerned that 

Australia’s failure to facilitate regular family contact exacerbated the emotional impact of the 

proceedings. As the Committee stated, Australia “is obligated, inter alia, to ensure regular contact 

between the father and his son and to provide adequate compensation to the [father]. [Australia] 

is also under an obligation to prevent similar violations in the future.” Australia has a positive 

obligation to facilitate personal relations and regular contact between family members.  

As a result of this decision Australia should make structural and policy changes to ensure this 

type of violation does not happen again. That said, it is not clear from the case what such policy 

changes would entail. The Committee suggested Australia could have implemented a ‘provisional 

access scheme’. However, the Committee does not state what such a scheme would involve. 

While it appears the Committee made a correct and persuasive finding they provide limited 

practical guidance. Therefore, it appears up to Australia to determine how to comply with the 

Committee’s orders. Compliance could involve: supervised visits during court cases, utilising 

technology to allow long distance calls or having a fast track system to grant interim contact 

orders.  

The case also raises the issue of balancing both the desire to support family contact whilst also 

protecting the child. Allegations of family violence were not fully explored in this case, however it 

appears that concern for a child’s safety would override the duty to facilitate family contact. This 

is an area that may require further consideration by the Committee.  

The full text of the decision can be found here.  

Elise Rutherfurd is a Seasonal Clerk at King & Wood Mallesons 

 

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Supreme Court of Canada reads down 'overbroad' people smuggling laws 

B010 v Canada (Citizenship and Immigration) [2015] SCC 58 

R v Appulonappa [2015] SCC 59 

The Supreme Court of Canada has handed down twin rulings narrowing the interpretation of 

people smuggling laws in relation to both the offence of people smuggling, and the inadmissibility 

of migrants alleged to have been involved in people smuggling. McLachlin CJ delivered the 

leading judgment in both cases, with whom all judges unanimously agreed. The separate but 

related proceedings of B010 v Canada and R v Appulonappa considered two key people 

smuggling provisions in the Immigration and Refugee Protection Act (IRPA) – B010 v Canada 

considered the inadmissibility of people smugglers, while R v Appulonappa considered the 

prosecution of people smugglers. 

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2f115%2fD%2f2279%2f2013&Lang=en
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In the case of B010 v Canada, the Court held that only those people smugglers who act to further 

the illegal entry of asylum seekers in order to obtain a financial or material benefit, in the context 

of transnational organised crime, would be inadmissible to Canada under section 37(1)(b) of 

IRPA.  

Separately, the Court held in R v Appulonappa, that section 117 of IRPA was unconstitutional to 

the extent that it permitted the prosecution for people smuggling offences of those involved in 

providing humanitarian aid to undocumented migrants, assisting family members, or mutual 

assistance among asylum seekers.  

Facts  

In the case of B010 v Canada, B010 and three other appellants claimed refugee protection in 

Canada, having arrived in Canada from Thailand by boat. The organisers of the voyage promised 

to transport the asylum seekers to Canada for a fee, however shortly after departure, the crew 

abandoned the ship. Twelve migrants, including B010 and three other appellants took on various 

duties during the trip to Canada. Separately, a fifth appellant in this case was a refugee accepted 

by the United States, who was deported to Canada after he later smuggled 48 Cubans to the 

United States. 

While all appellants claimed that they were providing assistance to fellow asylum seekers without 

receiving any financial or material benefit, they were nevertheless found by the Immigration and 

Refugee Board to be inadmissible to Canada under section 37(1)(b) of IRPA. This was on the 

ground that they had been found to have engaged in organised criminal smuggling. The 

appellants were thereby excluded from Canada without consideration of the merits of their 

refugee claims.  

In the case of R v Appulonappa, the four appellants arrived in Canada, claiming refugee 

protection. They were alleged to have been the point persons for a transnational for-profit 

operation to smuggle migrants from Southeast Asia to Canada. They were alleged to have been 

responsible for organising the asylum seekers in Indonesia and Thailand, prior to boarding their 

vessel, as well as serving as the chief crew of the ship to Canada. They were each charged 

under section 117 of the IRPA, which makes it an offence to 'organize, induce, aid or abet' the 

coming into Canada of people in contravention of the IRPA. Prior to their trial, the appellants 

challenged the constitutionality of section 117 on the ground that it infringes the right to life, liberty 

and security of the person, enshrined in section 7 of the Canadian Charter of Rights and 

Freedoms. 

Decision 

Inadmissibility for people smuggling – B010 v Canada 

Section 37(1)(b) of the IRPA renders a person inadmissible to Canada if they have been 

'engaging, in the context of transnational crime, in activities such as people smuggling, trafficking 

in persons or laundering of money or other proceeds of crime.' Under section 101(1)(f) of IRPA, 

claimants who have, inter alia, been declared inadmissible under section 37(1)(b) are excluded 

from Canada without consideration of their refugee claims. 

The key question for the Court was whether section 37(1)(b) requires the conduct leading to 

inadmissibility to have been done for a financial or other material benefit, and to decide what is 

the effect of the requirement that the smuggling be 'in the context of transnational crime'. 

McLachlin CJ, with whom all judges concurred, described section 37(1)(b) as performing a 

'gatekeeping function' – that is, those who fall within its parameters cannot have their refugee 
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claims determined, regardless of the merits. The Court considered that this provision was 

enacted in anticipation of Canada's obligations under the United Nations Convention against 

Transnational Organized Crime and the Protocol against the Smuggling of Migrants by Land, Sea 

and Air (Smuggling Protocol). The Court further stated that in Canada, international law forms 

part of the context within which Canadian laws are enacted, especially if the provision was 

enacted with a view to implementing international obligations. The Court held that section 

37(1)(b) was implemented principally to reflect Canada's obligations under the 1951 Convention 

relating to the Status of Refugees and its 1967 Protocol (together, Refugees Convention), as well 

as the Smuggling Protocol. 

Informed by the context of Canada's international obligations, and with consideration of the 

intention of Parliament and the wording of the provision, the Court held that section 37(1)(b) 

applied only to acts of 'illegally bringing people into Canada, if that act is connected to 

transnational organized criminal activity'. This covers only those acts that are done in order to 

obtain a financial or other material benefit, in the context of transnational organised crime. Acts 

by those who are not members of criminal organisations, who do not act in furtherance of a 

criminal aim of such organisations, or those who do not organise or counsel serious crimes 

involving such organisations are not captured by section 37(1)(b). As such, the Court held that 

acts of humanitarian and mutual aid, including aid between family members, do not constitute 

people smuggling for the purposes of section 37(1)(b) of the IRPA. 

Offence of people smuggling – R v Appulonappa 

Section 117 of the IRPA makes it an offence to 'knowingly organize, induce, aid or abet the 

coming into Canada of one or more persons who are not in possession of a visa, passport or 

other document required by this Act'. This section differs to section 37(1)(b) in that section 117 

creates an offence but does not automatically render a person inadmissible to Canada. Section 

117(4) requires the Attorney-General to authorise any prosecutions under this section. The 

intention of the drafters was to ensure that the Attorney-General could screen out from 

prosecution persons who were helping close family members or providing legitimate humanitarian 

aid.  

The appellants brought an application for a declaration that section 117 was unconstitutional, on 

the basis that it may lead to the conviction of humanitarian workers or family members assisting 

asylum seekers without financial or material benefit, despite section 117(4). This claim did not 

apply to the appellants themselves, who were alleged to have been part of a for-profit smuggling 

operation, but the appellants sought the striking out of section 117 in its entirety. The appellants' 

argument was that section 117 violates section 7 of the Charter, which provides that '[E]veryone 

has the right to life, liberty and security of the person and the right not to be deprived thereof 

except in accordance with the principles of fundamental justice'.  

The Court held that due to the broad wording of section 117 – wording which was broad enough 

to cover assistance provided to close family members and humanitarian assistance – it must be 

read down. McLachlin CJ again had recourse to Canada's international obligations, in particular 

to the Refugees Convention and the Smuggling Protocol, on the basis that legislation is 

presumed to comply with those obligations. The Court also considered the wording and context of 

the provision, the historical development of the offence of people smuggling, and the intention of 

the drafters, with the conclusion that the purpose of section 117 is to criminalise people 

smuggling into Canada in the context of organised crime. This must exclude criminalising conduct 

that amounts solely to humanitarian aid or family or mutual assistance. 
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Given this interpretation of the purpose of section 117, the Court found that the way in which 

section 117 was drafted was 'overbroad'. This is not negated by the fact that section 117(4) 

requires the Attorney-General's authorisation of prosecutions, given that there would be nothing 

in the provision to prevent the Attorney-General from deciding to prosecute contrary to the 

purpose.  

Having decided that section 117 was overbroad, the Court then turned to the issue of whether the 

inconsistency with section 7 of the Charter could be justified under section 1 of the Charter. 

Section 1 provides that: 

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it 

subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free 

and democratic society. 

The Court held that while combating people smuggling was a pressing and substantial objective, 

section 117 did not satisfy the requirement that it 'minimally impair' the Charter rights. As such, 

the Court held that section 117 was to be read down so as not to apply to persons who give 

humanitarian, mutual or family assistance.  

Commentary 

The effect of both of these decisions is to limit the criminalisation and punishment of 'people 

smugglers' to those who are engaging in the activity in the context of organised crime, and not to 

punish those merely providing humanitarian assistance or family or mutual aid. In the context of 

an increased focus by governments around the world to tackle organised criminal people 

smuggling, the twin Canadian decisions are important in affirming and applying the limits to the 

criminalisation of people smuggling under international law. The Supreme Court's decisions also 

recall the importance of ensuring domestic legislation is read in light of the state's international 

obligations, especially where domestic legislation is intended to reflect international obligations. 

Australia has taken a similarly strict approach to prosecuting alleged people smugglers. As of 

October 2015, there were 23 people smuggling-related cases before the courts. Part 2, Division 

12, Subdivision A of the Migration Act 1958 (Cth) contains the provisions most commonly used 

for prosecution of people smuggling offences. Section 233A creates the offence of people 

smuggling, but states that the offence is committed if a person 'organises or facilitates the 

bringing or coming to Australia, or the entry or proposed entry into Australia, of another person' 

who has no lawful right to come to Australia. There are aggravating offences including section 

233C, which applies where the smuggled group consists of at least five non-Australian citizens. 

These offences do not contain any requirement for there to be financial or other material benefits 

received, and provide no exception for family assistance. The only exception to criminalisation is 

if the person accused is also a member of the smuggled group. Australia's position is therefore 

arguably inconsistent with the Smuggling Protocol and is worth reconsideration in light of the 

Canadian approach. 

The full decisions can be found online here:  

(B010 v Canada); and (R v Appulonappa). 

Chadwick Wong is a Lawyer at Allens. 

 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/15647/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/15648/index.do
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NOTICEBOARD 

The Law Handbook 2016 now available 

4 December 2015  

The Law Handbook 2016 was launched in early December and is now available for sale via The 

Fitzroy Legal Service’s website http://www.fitzroy-legal.org.au or email publications@fitzroy-

legal.org.au. 

The Law Handbook is a comprehensive and practical guide to law in Victoria; it includes content 

provided by over 80 legal experts.  

Entries for the 2016 UNAA World Environment Day Awards are now open 

Each year on United Nations World Environment Day (June 5) the United Nations Association of 

Australia seeks to focus world attention on the environment, particularly on innovative programs 

that protect and restore our world’s natural heritage, through its World Environment Day Awards. 

The Awards recognise the environmental achievements of individuals, community groups, local 

councils, schools, universities, businesses and the media.  

View a full list of Award categories and eligibility requirements here.  

Nominations close Friday 8 April. 

Summer Special on Training 

The Victorian Equal Opportunity and Human Rights Commission is starting off the new year with 

a 20% discount on its first three courses for the year: 29th February – Contact Officer 

essentials, 3rd March – Introduction to the Human Rights Charter and the 17th March – 

Introduction to Equal Opportunity for employees. Register now. 

Addressing over-representation of Aboriginal people in prison and 

providing more therapeutic options in criminal and child welfare settings 

– lessons from Canada 

Tuesday 23 February 2016 

Victoria Legal Aid and Victorian Aboriginal Legal Service are pleased to invite lawyers, court staff 

and policy makers to a lecture by Mr Jonathan Rudin, Program Director, Aboriginal Legal Service, 

Toronto, Canada. 

Mr Rudin will speak about the Canadian experience of addressing the over-representation of 

Aboriginal people in prison and providing more therapeutic options in criminal and child welfare 

settings. This will include the alternative child welfare dispute service and innovations in child 

protection work, youth justice and Aboriginal court initiatives. 

After the lecture participants will be invited to ask questions, discuss the issues raised and 

network over light refreshments. 

Date and time: Tuesday 23 February 2016, 4.00–6.00 pm 

Location: Jasper Hotel, Level 1, 489 Elizabeth Street, Melbourne 

Places are limited. Click here to register to attend, or to learn more about the event. 

http://www.fitzroy-legal.org.au/
mailto:publications@fitzroy-legal.org.au
mailto:publications@fitzroy-legal.org.au
http://www.unaavictoria.org.au/awards-programs/world-environment-day-awards/award-categories/
http://humanrightscommission.vic.gov.au/index.php/training-calendar/item/650-all-courses#introduction-equal-opportunity-for-employees
http://www.trybooking.com/Booking/BookingEventSummary.aspx?eid=179460
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Centre for Innovative Justice: Prisons … Unlocking Our Thinking 

Wednesday 24 February 2016 

Do “law and order” debates distract us from the real reforms that are needed in our justice 

system? 

Does building more prisons make us safer as a community? 

Who really resides behind the walls of our prisons? 

Are there alternative approaches? 

The Centre for Innovative Justice invites you to a forum with the Victorian Ombudsman, Deborah 

Glass, where she will address these and other important issues raised in her report Investigation 

into the rehabilitation and reintegration of prisoners in Victoria. This will be followed by a panel 

discussion and Q&A with the audience. Joining the Ombudsman on the panel will be:  

 Jan Shuard, Commissioner, Corrections Victoria 

 Magistrate Rosemary Falla, Magistrates’ Court of Victoria 

 Julie Edwards, CEO, Jesuit Social Services 

 Tracy Reaburn, former prisoner 

 Rob Hulls, Director, Centre for Innovative Justice – Master of Ceremonies 

Date: Wednesday 24 February 2016 

Time: 5:30 – 7:30pm 

Venue: Swanston Academic Building, 445 Swanston Street, Level 4, Room 006. 

Click here to register. 

Human Rights and Family Violence Forum with Gillian Triggs 

Friday 4 March 2016 

Domestic and family violence is one of the most prevalent human rights violations in Australia 

and worldwide. This forum will feature addresses by Professor Gillian Triggs, President of the 

Australian Human Rights Commission, and Dr Eric Kwa, Secretary General of the Constitutional 

and Law Reform Commission of Papua New Guinea. The event will be of interest to legal, human 

rights and family violence professionals, as well as students and community members. The event 

is co-hosted by the Victorian Law Reform Commission and the Australian Human Rights 

Commission. 

When: Friday 4 March, 1.30pm - 3pm  

Where: Woodward Conference Centre, 185 Pelham Street Carlton  

Cost: $90. 

Click here for more information about this event. 

The Ethics Centre IQ2 Series 

Get ready to rethink your point of view in 2016 with IQ2, the world’s leading forum for intelligent 

debate. 

Join some of Australia’s sharpest minds and culture creators to explore issues that really matter – 

from animal rights to digital privacy to gender identity. Take a break from the news cycle and dive 

deeper. It’s time to challenge your assumptions. 

https://www.rmit.edu.au/events/all-events/public-lectures/2016/february/prisons-unlocking-our-thinking/
http://www.eventbrite.com.au/e/human-rights-and-family-violence-forum-tickets-19201251460
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Thurs 3 Mar – Society must recognise trans people’s gender identities 

Tues 3 May – Animal rights should trump human interests 

Tues 23 Aug – Boomers owe a debt to the young 

Tues 25 Oct – Privacy is not for children 

Buy season tickets for IQ2 for just $128 for all four debates – with further savings for 

concessions. Find IQ2 subscription details here. 

Jobs: The HRLC is hiring again! 

Work with Anna Brown, Director of Advocacy and Strategic Litigation, in the LGBTI Rights Unit to 

address a range of significant human rights challenges still faced by LGBTI Australians. More 

information and application details will be on the HRLC website in the coming days. 

Jobs: Women’s Legal Service Victoria  

Women’s Legal Service Victoria is seeking a Legal Educator. Women's Legal Service 

Victoria is a statewide not for profit legal service specialising in issues arising from relationship 

breakdown and violence against women. 

The Legal Educator will provide first class legal education, training and professional 

development primarily with a focus on relationship breakdown and violence against women. As 

an engaging legal educator you will develop and deliver professional development programs 

paving the way for women to exercise their rights to live free from violence and make informed 

choices about their relationships. 

This is minimum four days part-time, or full time (30.4 to 38 hours per week) position.  

You want to use your education skills to support a respected not-for-profit organisation working to 

advance social justice. You are highly organised, proactive and creative. You have excellent 

communication skills and can work both collaboratively and autonomously. 

Gender Specific Role 

This position is for a female. WLSV has exemption #A439 from provision of the Equal Opportunity 

Act 1995. 

To apply 

Prior to applying please obtain a copy of the position description – phone 03 8622 0600 or email 

admin@womenslegal.org.au 

Please ensure your application responds to the selection criteria contained in the position 

description. 

Applications Close 

26 February 2016 

Click here for more information. 

 

 

 

http://www.ethics.org.au/events/event-details/iq2-2016-subscriptionshttp:/www.ethics.org.au/events/event-details/iq2-2016-subscriptions
mailto:admin@womenslegal.org.au
http://www.seek.com.au/job/30386952?pos=1&type=standout&engineConfig=&userqueryid=127296529208142472&tier=no_tier&whereid
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Jobs: International Service for Human Rights 

The International Service for Human Rights (ISHR) is seeking an outstanding Communications 

Manager to join its dynamic team. The position is a maternity leave replacement, commencing in 

approximately early June 2016 and ending on approximately 31 January 2017. The position is 

based in Geneva and reports to the Director of ISHR. Applications close 4 March 2016. Click 

here for more information. 

 

 

RECENT HRLC MEDIA HIGHLIGHTS 

The faces of the babies Australia wants to send back to ‘hell’ on Nauru 

The day before the High Court handed down its decision on Australia’s offshore detention regime, 

both The Sydney Morning Herald and The Age published front page stories about the 37 babies 

that now face deportation back to Nauru. 

Read the article here. 

Babies of Nauru: Lives in Limbo 

WHO Weekly talks to HRLC's Daniel Webb about the fears and hopes of the families facing 

deportation to Nauru. 

Read the report here. 

Risking jail time: more doctors speak out about state of children in 

detention as High Court throws out challenge against Government. 

While the High Court found offshore detention lawful, Daniel Webb tells ABC 7.30 that the federal 

government’s retrospective changes to the law while the case was ongoing amounted to “shifting 

the goalposts”. 

Watch the report here. 

If Dutton keeps his word, asylum seekers will remain in Australia, 

advocate says 

Daniel Webb tells The World Today that if Immigration Minister Peter Dutton sticks to his 

commitment to be compassionate in his decision-making, no asylum seekers will be returned to 

Nauru. 

Listen to the report here. 

The Project: High Court decision on children detained on Nauru 

Daniel Webb speaks to Channel 10’s The Project about our clients that now face imminent 

deportation back to Nauru.  

Watch the episode here.  

http://www.ishr.ch/sites/default/files/page/documents/communications_manager_february_2016.pdf
http://www.smh.com.au/federal-politics/political-news/the-faces-of-the-babies-australia-wants-to-send-back-to-hell-on-nauru-20160201-gmirsb.html
https://au.lifestyle.yahoo.com/who/latest-news/a/30847192/babies-of-nauru-lives-in-limbo/#pause
http://www.abc.net.au/7.30/content/2015/s4399907.htm
http://www.abc.net.au/7.30/content/2015/s4399907.htm
http://www.abc.net.au/worldtoday/content/2015/s4399427.htm
http://tenplay.com.au/channel-ten/the-project/2016/2/3
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Other media coverage included: 

 Philip Wen, Fox hunt: Australia closer to extradition treaty on wanted Chinese ‘fugitives’, 

Sydney Morning Herald, February 19, 2016. 

 AAP, WA protest laws attract UN ire, 9news.com.au, February 16, 2016. 

 Helen Davidson, Coalition reneges on promise to give 72 hours’ notice before deporting 

267 asylum seekers, Guardian Australia, February 16, 2016. 

 Miki Perkins, Closing the gap in Victoria no quick fix, The Age, February 10, 2016.  

 Rachel Syers, Babies of Nauru: lives in limbo, WHO, February 18, 2016. 

 

 

 

 

 

 

 

 

 

 

The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

The Human Rights Law Centre protects and promotes human rights in Australia and in Australian 

activities abroad. We do this through a strategic combination of legal action, advocacy, research 

and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267  

http://www.smh.com.au/world/fox-hunt-australia-closer-to-extradition-treaty-on-wanted-chinese-fugitives-20160217-gmwyet.html
http://www.9news.com.au/national/2016/02/16/14/37/un-urges-wa-govt-against-protest-laws
http://www.theguardian.com/australia-news/2016/feb/16/coalition-reneges-on-promise-to-give-72-hours-notice-before-deporting-267-asylum-seekers?CMP=soc_568
http://www.theguardian.com/australia-news/2016/feb/16/coalition-reneges-on-promise-to-give-72-hours-notice-before-deporting-267-asylum-seekers?CMP=soc_568
http://www.theage.com.au/victoria/closing-the-gap-in-victoria-no-quick-fix-20160210-gmqcx9.html
https://au.lifestyle.yahoo.com/who/latest-news/a/30847192/babies-of-nauru-lives-in-limbo/#pause
http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda

