
 This edition is sponsored by 

 

 

 

 

 Edition 92, February 2014 

 

 

 

OPINION: THE YEAR AHEAD IN HUMAN 

RIGHTS: CHALLENGES AND OPPORTUNITES  

The HRLC's Executive Director, Hugh de Kretser, 

outlines some of the human rights challenges 

and opportunities that lie ahead in 2014.  

CAMPAIGN SUCCESS: VICTORIA MOVES TO 

ERASE HISTORIC GAY SEX CONVICTIONS 

HRLC has welcomed the Victorian Government’s 

announcement that it will legislate to erase the 

criminal records of homosexual men who were 

convicted for having consensual sex in the past 

when it was illegal. 

CASE NOTES:  

Prison terms reduced for members of “Criminal 

Motorcycle Gang” due to “extremely harsh” 

detention policies 

POLICY WORK: 

New Victorian move-on powers unreasonably 

limit free speech and protest rights 

 

 

 

 

 

 

 

TABLE OF CONTENTS 

 

OPINION    2 

HRLC POLICY & CASE WORK    5 

HUMAN RIGHTS DINNER    14 

AUSTRALIAN HUMAN RIGHTS CASE NOTES  14 

INTERNATIONAL HUMAN RIGHTS CASE NOTES  18 

OTHER HUMAN RIGHTS DEVELOPMENTS  29 

FOREIGN CORRESPONDENT    35 

NOTICE BOARD    37 

HRLC MEDIA COVERAGE    38 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 2 

 

 

 

 

 

 

 

 

 

 

 

 

 OPINION 

The year ahead in human rights: challenges and opportunities  

It’s not often you see negative and positive human rights being debated in the mainstream media, 

but that’s been the result of Attorney-General George Brandis appointment of former IPA policy 

director Tim Wilson as the new human rights commissioner. 

Human rights have been placed at the forefront of public debate. This presents a number of 

opportunities for progress over the coming year, but also challenges to ensure that rhetoric on 

rights is matched by action. 

Traditional freedoms audit 

In December, Brandis delivered on his promise to ask the Australian Law Reform Commission to 

undertake an audit to identify Federal laws that encroach on “traditional rights, freedoms and 

privileges” and assess whether the encroachment is justified. 

At first glance, the ALRC’s inquiry will provide welcome scrutiny of legislation that undermines 

rights. However, the focus on corporate and environmental regulation and workplace laws, opens 

the audit up to criticism that it is an exercise in corporate deregulation. 

The audit’s credibility is further undermined by what’s missing from the list of “traditional rights, 

freedoms and privileges” that the ALRC can take into account. Freedom from arbitrary detention 

(the right not be locked up unfairly), perhaps our most fundamental freedom, has been left out. 

Privacy and non-discrimination rights also don’t get a mention. 

Despite these restrictions, the ALRC might still deliver important recommendations on areas like 

counter-terror and migration laws, but Brandis’ recent statements that he wouldn’t scale back 

counter-terror laws leave little hope for impact here. 

Access to justice 

On access to justice, there’s likely to be a similar deficit between words and actions. 

In Opposition, Brandis delivered strong, informed critiques of the state of access to justice in 

Australia. He recognised that access to justice is ”a basic human right” that is fundamental to 

equality before the law and the rule of law. He attacked the former Government’s record on 

addressing the cost of access to justice as ”truly lamentable”. He highlighted the inadequate 

funding of legal aid and community legal centre funding and described the difficulty Australians 

faced in going to court to protect their legal rights as “a social crisis in the making.” 

In government, Brandis’ response to this social crisis has been to announce cuts of $42 million in 

funding to the organisations that help people who can’t afford a lawyer; Indigenous legal services, 

community legal centres and legal aid commissions. Before the election Brandis had already 

announced that funding for legal help for asylum seekers would also be slashed. 

Recently released figures confirm the Federal Government spends around twice as much on its 

own legal services, as it does on legal assistance services for Australians who can’t afford a 

lawyer. A better approach would be to abandon the legal assistance cuts and redirect some of 

this spending to improve access to justice. 

 

 

http://www.hrlc.org.au/next-human-rights-commissioner-appointed
http://www.theaustralian.com.au/business/legal-affairs/brandis-to-outlaw-inciting-hatred/story-e6frg97x-1226814283793
http://www.ag.gov.au/Publications/Documents/Commonwealth%20Legal%20Services%20Expenditure/OLSC%20-%20Legal%20services%20expenditure%20report%202012-2013.pdf
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Free speech 

Free speech issues will continue to be contested this year. Brandis, Wilson and others have 

argued for the winding back or total repeal of Federal race hate speech laws that make it unlawful 

to say something that is reasonably likely to “offend, insult, humiliate or intimidate” another 

person or group because of their race. These are the laws that Andrew Bolt breached by writing 

articles that falsely suggested that a group of successful light-skinned Aboriginals were 

pretending to be Aboriginal to obtain various benefits. 

Ethnic communities, human rights and legal organisations have called on the government to 

maintain strong and effective laws against hate speech in line with Australia’s international 

human rights obligations to prohibit “any advocacy of racial hatred that incites discrimination, 

hostility or violence”. 

It seems Brandis is listening. Initial statements about repealing the laws have moderated and he 

now seems set to introduce a criminal provision outlawing incitement to racial hatred, while 

replacing “offend” and “insult” in the civil provision with alternative wording. 

A more pressing free speech concern is the latest anti-protest laws in Queensland and Victoria. 

Following on from the 2008 NSW laws that created $5500 fines for “annoying” people at the 

Pope’s visit, the Queensland Parliament has passed laws banning people from “disrupting” the 

upcoming G20 meeting. 

Under the laws, people can be arrested and detained with a presumption against bail for 

“disrupting” any part of the G20. Police powers are also triggered in a situation where they 

believe a person has, or is likely to, “disrupt” the G20. 

Police can seize an item if an officer reasonably suspects the person could use it to disrupt any 

part of the G20, even if a person is able to give a lawful excuse for having it. 

The G20 laws introduced a raft of other excessive measures likely to stifle legitimate protest and 

potentially catch passers-by at the November meeting. 

Meanwhile, Victoria has introduced new laws into Parliament that expand police move on powers 

while at the same time winding back the existing free speech safeguards around the use of move 

on powers in protest situations. 

Somehow the raft of criminal laws banning obstruction, breach of peace, trespass, property 

damage, offensive behavior and more, were deemed insufficient for police to deal with protest 

situations. 

If the new laws are passed, individual police officers will be able to order someone to move on 

from a protest on six different grounds, including if an officer reasonably suspects the person is 

impeding someone from entering or exiting premises, or that they have committed an offence in a 

public place (such as jaywalking) in the last 12 hours, regardless of whether or not there is any 

connection between the offence and ongoing problematic behavior. 

Such a broad discretion carries serious risk of the powers being arbitrarily applied or misused. 

Failure to comply with an order carries a possible fine of more than $700. 

Indigenous rights 

On a positive note, Prime Minister Tony Abbott has shown strong leadership on the push for a 

referendum to recognise Aboriginal and Torres Strait Islander peoples in the Constitution. With 

multi-party support behind the issue, the referendum stands a very good chance of success when 

it is put to Australians. 

http://www.hrlc.org.au/aboriginal-ethnic-religious-and-community-groups-australia-must-retain-strong-and-effective-protections-against-racial-vilification
http://www.theaustralian.com.au/business/legal-affairs/brandis-to-outlaw-inciting-hatred/story-e6frg97x-1226814283793
http://www.theaustralian.com.au/in-depth/australia-day/indigenous-recognition-a-crusade-tony-abbott/story-fnl4gv3e-1226810719979
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The goodwill on recognition and Abbott’s broader interest and positive statements on Indigenous 

affairs needs to translate into concrete measures to address Aboriginal disadvantage, particularly 

given the mixed progress to date on the Closing the Gap targets. 

Marriage Equality & LGBTI rights 

The movement for marriage equality continues to gain momemtum. The High Court’s decision in 

December, while striking down the ACT same sex marriage laws, resoundingly confirmed the 

Federal Government’s power to legislate for marriage equality. 

Canberra insiders expect that Australia will join New Zealand, Britain, 18 US states, Brazil and 

many others in achieving marriage equality before the end of the Coalition Government’s first 

term. The Human Rights Law Centre will continue to provide legal support to Australian Marriage 

Equality to secure these reforms. 

In March, the High Court will also feature in the push for proper legal recognition of transgender 

and intersex Australians, as it hears an appeal by the NSW Government against a decision 

allowing people who identify as neither male nor female to be legally recognised in identity 

documents. The HRLC is representing the A Gender Agenda, an organisation that represents 

gender diverse and intersex people, in the case. 

The HRLC will also be working in other states to replicate our success in Victoria campaigning for 

the expungement of old criminal records for consensual gay sex. 

Australian foreign policy 

Australian foreign policy on human rights will face a number of tests over the year. 

Australia has played an important and principled role in the Security Council to date, but our 

international leadership on human rights has been compromised where it intersects with the 

Government policy around stopping asylum seeker boats. 

Australia needs to speak out strongly on the collapse of the rule of law in Nauru. We need to play 

a leading role in supporting an upcoming UN Human Rights Council resolution calling for a proper 

investigation into evidence of war crimes at the end of the war against the Tamil Tigers. We need 

to ensure a more honest, forthright engagement on human rights with Indonesia and its new 

leadership following the July presidential election. 

Asylum seekers, disability and more 

The outlook for the coming year on asylum seekers is bleak, highlighting the importance of legal 

measures and advocacy to challenge the continued violations of rights. 

The ALRC’s inquiry into legal barriers for people with disability is due to report in August and 

promises to recommend a range of reforms to improve the implementation of the UN Convention 

on the Rights of Persons with Disabilities into Australian law. 

Overall, the mixed human rights landscape for the year ahead confirms the vital importance of 

effective and principled human rights advocacy to challenge the worst aspects of regressive 

policy and seize the genuine opportunities for advancement. 

Hugh de Kretser is the Executive Director of the Human Rights Law Centre. You can follow him 

on Twitter @hughdekretser 

 

http://www.liberal.org.au/latest-news/2013/03/15/tony-abbott-address-sydney-institute-sydney
http://www.abc.net.au/worldtoday/content/2013/s3684374.htm
http://www.hrlc.org.au/australian-government-succeeds-in-striking-down-act-marriage-laws-but-high-court-delivers-important-silver-lining
http://www.smh.com.au/national/please-just-call-me-norrie-this-is-a-whole-new-agenda-20130531-2nhmo.html
http://www.hcourt.gov.au/assets/cases/s273-2013/Norrie_GenAgen.pdf
http://www.hrlc.org.au/rights-groups-welcome-victorias-moves-to-erase-historic-gay-sex-convictions
http://www.abc.net.au/news/2014-02-02/an-us-to-propose-new-un-rights-resolution-against-sri-lanka/5232918
http://www.alrc.gov.au/inquiries/legal-barriers-people-disability
http://www.twitter.com/hughdekretser
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CAMPAIGN SUCCESS  

Rights groups welcome Victoria’s moves to erase historic gay sex 

convictions 

12 January 2014  

Rights groups have welcomed the Victorian Government’s announcement that it will legislate to 

erase the criminal records of homosexual men who were convicted for having consensual sex in 

the past when it was illegal. 

The Human Rights Law Centre’s Director of Advocacy, Anna Brown, has been providing legal 

assistance to men who have been unfairly burdened by criminal records imposed when unjust 

laws criminalised sexual relations between men. As Ms Brown told the Herald Sun, having these 

manifestly unjust convictions erased will help end the stigma, shame and practical difficulties they 

have inflicted for decades. 

“It’s extremely pleasing to see the Victorian Government showing leadership on this issue. 

Acknowledging these laws were wrong and legislating to abolish the left-over convictions will start 

to heal the harm that these discriminatory laws have caused. Sex between consenting adults 

should never have been criminalised,” said Ms Brown. 

Until 1981 in Victoria, gay men were convicted and even imprisoned for offences ranging from 

“buggery” and “loitering for homosexual purposes” to indecency and offensive behaviour 

offences. In some cases, individuals who would today be treated as victims of sexual abuse were 

charged with criminal offences. Today, unknown numbers of men (and possibly women) live with 

the shame, stigma and barriers to work, volunteer and travel caused by a criminal conviction for 

conduct that is lawful today. 

The announcement coincides with the release of a major research report, by a coalition of legal 

and community organisations, intended to guide the development of the reforms. 

Response from men affected by wrongful convictions  

One Victorian harmed by such a conviction is 80 year old Indigenous man Noel Tovey. 

Responding to the Premier’s announcement, Mr Tovey said he was pleased that he would be 

able to apply to have his conviction erased. 

“It’s good to know at the age of 80, that I am no longer a criminal in the eyes of the law and 

society,” said Mr Tovey. 

Tom Anderson was 14 in 1977 when as a paperboy he was preyed on by his paedophile boss 

who groomed and coerced him into performing sexual acts. When he told his parents they 

immediately informed the police. In addition to charging the sexual predator, outrageously the 

police also charged the boy with a count of buggery. 

“I have never been able to comprehend and understand how a victim of sexual abuse as a minor 

could possibly also be charged with what was a criminal offence back then. I had to face a 

magistrate and plead guilty and admit to him that what I did was wrong even though I did not 

understand what the charges actually meant. How can a 14 year old boy be actually supposed to 

know what buggery is and that it was wrong and a criminal offence?” said Mr Anderson. 

Click here for a detailed statements from Tom Anderson and Peter McEwan and further 

comments from Noel Tovey.  

http://www.abc.net.au/news/2014-01-12/victoria-to-be-the-first-state-to-erase-old/5196338
http://www.abc.net.au/news/2014-01-12/victoria-to-be-the-first-state-to-erase-old/5196338
http://www.abc.net.au/news/2014-01-12/victoria-to-be-the-first-state-to-erase-old/5196338
http://www.heraldsun.com.au/news/breaking-news/vic-to-erase-convictions-for-gay-sex/story-fni0xqi4-1226799948600
http://www.theage.com.au/victoria/victoria-to-expunge-criminal-records-of-men-convicted-over-gay-sex-20140111-30ntq.html
http://www.bordermail.com.au/story/2019049/let-there-be-light-decision-ends-suffering/?cs=53
http://www.bordermail.com.au/story/2019049/let-there-be-light-decision-ends-suffering/?cs=53
http://www.hrlc.org.au/wp-content/uploads/2014/01/Combined-statements.pdf
http://www.hrlc.org.au/wp-content/uploads/2014/01/Combined-statements.pdf
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The push is now on for other states to follow suit and the HRLC has already been in discussion 

with advocates and policy makers in NSW and Tasmania to build on the achievements in 

Victoria. 

Response from community leaders  

Jamie Gardiner, now a Vice-President of Liberty Victoria, was President of the Homosexual Law 

Reform Coalition and a leading member of the successful campaign that resulted in the unjust 

criminal laws being repealed in 1980. 

“These convictions have cruelly affected the lives of gay men prosecuted in the 1970s and 

before, for conduct which should never have been criminal, and has been legal for over three 

decades. They unfairly constrain employment options and the volunteer work they undertake. We 

must repudiate those discriminatory laws and not let them continue to poison the lives of many 

hundreds of gay and bisexual men,” said Mr Gardiner.  

Director of Gay & Lesbian Health Victoria, Liam Leonard, also welcomed the Government’s 

announcement and commitment to legislate to erase past convictions for consensual sexual 

activity between men. 

“Erasing such convictions is a powerful symbolic act that recognises the inherent dignity and 

value of gay, lesbian and bisexual people’s sexuality and recognises that laws criminalising male 

homosexuality were themselves unjust. It also recognises the continuing hurt and shame inflicted 

on those people who carry the weight of those convictions and the healing power that comes with 

public understanding that these convictions were wrong, unjust and deeply discriminatory,” said 

Mr Leonard. 

The President of the Victorian AIDS Council/Gay Men’s Health Centre, Greg Carter, commented 

on the historic nature of the reform. 

“We are very pleased at this great outcome. It vindicates the efforts of previous generations of 

gay men who fought to de-criminalise homosexuality in Victoria, often at great risk to their own 

safety and wellbeing. We, as a community, have benefitted from their commitment and courage; 

this decision does justice to their brave fight. It is a time of great healing for our community 

elders,” said Mr Carter. 

Report released  

The Human Rights Law Centre’s Anna Brown, who led the development of the research paper 

which shares stories of men harmed by the continuing legacy of convictions for consensual 

homosexual conduct, said the report is based on historical and comparative legal research and 

considers a number of issues the Government will have to grapple with when progressing this 

important reform. 

Click here for a copy of the report: “Righting Historical Wrongs – background paper for a 

legislative scheme to expunge convictions for historical consensual gay sex offences in Victoria” 

The report has been authored by the Human Rights Law Centre in partnership with Liberty 

Victoria, the Victorian Gay & Lesbian Rights Lobby, Gay & Lesbian Health Victoria and the 

Victorian AIDS Council /Gay Men’s Health Centre. 

Ms Brown said she was confident legislation would be approved by parliament given the Victorian 

Opposition Leader, Daniel Andrews, has publicly supported calls to remove convictions for 

historical gay sex offences. 

“We look forward to continuing to work with Clem Newton-Brown and representatives of all sides 

of politics to implement the recommendations in this paper,” said Ms Brown. 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=144032&LID=702734
http://www.hrlc.org.au/wp-content/uploads/2014/01/Gay_Sex_Convictions_Paper_January2014.pdf
http://www.hrlc.org.au/wp-content/uploads/2014/01/Gay_Sex_Convictions_Paper_January2014.pdf
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Co-Convener of the Victorian Gay & Lesbian Rights Lobby (VGLRL) Mr Corey Irlam said this was 

another step in the long journey to equality for gay and lesbian Australians. 

“It’s unjust and  unfair that these men continue to be treated as criminals 30 years after same sex 

relations between men were decriminalised. I call on all parties to throw their support behind this 

important reform to ensure its successful passage this year,” said Mr Irlam. 

What to do if you have a gay sex conviction 

It’s anticipated that individuals with criminal convictions for homosexual acts that would be lawful 

today will be able to make an application for their convictions to be “expunged” in early 2015. 

For anyone interested in updates about this process including those who may require assistance 

in the foreshadowed application process, please register your interest by emailing 

info@vglrl.org.au or ringing our Co-Conveners on 0417 484 438. When applications are able to 

be made the VGLRL will seek to work with lawyers to assist members of the community as 

required. 

 

POLICE MOVE-ON POWERS 

New Victorian move-on powers unreasonably limit free speech and 

protest rights 

30 January 2014  

Proposed new ‘move-on’ powers for police in Victoria will unreasonably limit human rights and 

are susceptible to misuse. 

The Human Rights Law Centre’s Executive Director, Hugh de Kretser, said protest rights and free 

speech are particularly threatened, but the proposed laws may also have an impact on young 

people and the homeless. 

“These laws go too far. Police already have considerable powers when it comes to handling 

protests and public order issues. They don’t these additional wide reaching and vague powers to 

move people on. The potential for misuse is very high,” said Mr de Kretser. 

The Victorian Parliament’s Scrutiny of Acts and Regulations Committee is currently reviewing the 

Summary Offences and Sentencing Amendment Bill 2013 which will significantly expand the 

grounds on which police can order a person to move-on from a public place and will wind back 

safeguards that limit the use of move on powers in protest situations. 

“Police will be able to move someone on if they suspect that the person has committed any 

offence in a public place in the last 12 hours. There is no requirement for any connection between 

the offence and a threat to public order or safety. So for example, a protester could be barred 

from an area if a police officer simply thought that in the last 12 hours they had done something 

as basic as jaywalked or failed to validate their tram ticket,” said Mr de Kretser. 

The Bill also allows police to ask a court to make an order excluding someone who has been 

subject to multiple ‘move-on’ directions from a particular public place for up to 12 months. 

The HRLC is particularly concerned about the potential for the move on powers to be used in 

protest situations as the Bill winds back existing exceptions for picketing and protesting. 

“Police already have a range of powers to arrest, detain and charge people for things like 

trespass, obstruction, breach of the peace and property damage to name a few. The Government 

simply hasn’t made the case that these new, broad, sweeping powers are necessary,” said Mr de 

Kretser. 

mailto:info@vglrl.org.au
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Under the Bill, a person who breaches a move on order can be arrested and fined over $700. A 

person who breaches an exclusion order can be imprisoned for up to 2 years. 

“Following on from the excessive Queensland G20 legislation, this Bill is another example of 

governments across the country eroding Australians’ right to free speech. The Bill should not be 

passed,” said Mr de Kretser. 

The Government has acknowledged that the Bill has the potential to restrict the rights to freedom 

of movement, assembly, expression and association but argues that any restriction is justified 

under Victoria’s Human Rights Charter. The Committee’s role is to report to the Victorian 

Parliament on whether the Bill is compatible with human rights.  

A copy of the HRLC’s submission can be found here. 

A copy of the Bill can be found here. 

 

INJUSTICE IN MIGRATION ACT 

Rights and liberty of refugees should not hinge on secretive and non-

reviewable ASIO assessments, Parliamentary Committee told 

4 February 2014  

The rights and liberty of refugees shouldn’t hinge on secretive and non-reviewable ASIO 

assessments, the Human Rights Law Centre told the Legal and Constitutional Affairs Legislation 

Committee. 

The Committee is conducting an inquiry into proposed amendments to the Migration Act which 

would make eligibility for Australia’s protection dependent on obtaining a favourable security 

assessment from ASIO. 

Giving evidence to the inquiry, the HRLC’s Director of Legal Advocacy, Daniel Webb, said that 

the proposed reforms place ASIO assessments at the centre of refugee processing but contain 

no safeguards to ensure the security assessment process is fair or accountable. 

“Already in Australia refugees are denied protection and locked up indefinitely on the basis of 

secretive ASIO decisions they can’t challenge and which are never properly explained to them. 

Instead of addressing this fundamental injustice, the proposed changes just further entrench it in 

legislation” said Mr Webb. 

To highlight the serious human rights violations such a system can produce, the HRLC raised the 

case of a Sri Lankan man and his family who were detained for four years on the basis of an 

ASIO assessment that was subsequently reversed. 

The man, a chicken farmer from the north of Sri Lanka, arrived in Australia in July 2009 after he 

and his family escaped the conflict in which both his father and brother were killed. They were 

quickly found to be refugees in need of protection, yet the family – including the man, his wife and 

their three young children – languished in detention for four years. 

Suddenly, on the eve of a High Court case testing the lawfulness of their treatment, ASIO 

revoked its negative assessment after a recommendation from the Independent Reviewer and 

the family was released. 

“An entire family spent four years locked up on the basis of an ASIO decision that was 

subsequently reversed. If they had a right to appeal, perhaps they would have been released four 

years sooner and three young children wouldn’t have spent their childhoods in immigration 

detention,” said Mr Webb. 

http://www.hrlc.org.au/wp-content/uploads/2014/01/HRLCsubmissiontoSARC_SummaryOffencesandSentencingAmendmentBill2013_Jan2014.pdf
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/B8FB3BA5E9900CB8CA257C3D007AEBE7/$FILE/571141bi1.pdf
http://www.hrlc.org.au/government-releases-refugee-family-from-indefinite-detention-days-before-high-court-challenge
http://www.hrlc.org.au/government-releases-refugee-family-from-indefinite-detention-days-before-high-court-challenge
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“Citizens and permanent residents have the right to appeal ASIO assessments to the 

Administrative Appeals Tribunal. Refugees don’t. For them the stakes are higher yet their rights 

are fewer. It’s a clear inequality before the law that’s without justification. Refugees should be 

given the same right as everyone else to appeal their ASIO assessments” said Mr Webb. 

A copy of the HRLC’s written submission can be found here. 

 

KIDS IN PRISON 

UN urged to intervene against Queensland’s youth justice reforms 

5 February 2014  

Urgent action from the United Nations has been requested in an attempt to prevent the 

Queensland Government from passing draconian youth justice laws. 

Leading Australian human rights organisations have written to the United Nations’ Special 

Rapporteur on Indigenous Rights requesting intervention against reforms that will make it easier 

for children to be imprisoned. 

The CEO of the Aboriginal and Torres Strait Islander Legal Service in Queensland, Shane Duffy, 

said he was extremely concerned that the reforms will have a disproportionate and detrimental 

impact on young Indigenous people. 

“Indigenous people, especially juveniles, are already substantially over-represented in the 

criminal justice system in Queensland. These short-sighted, punitive policies will only result in 

more young Indigenous people filling our prisons,” said Mr Duffy. 

Legislation to introduce changes to Queensland’s youth justice system looks almost certain to be 

rushed through the Queensland Parliament when sitting resumes next week. 

The reforms include removing the principle that the detention of juveniles be a measure of last 

resort. The reforms will also introduce the “naming and shaming” of children between the ages of 

10 and 16 and will see the automatic transfer of 17 year olds to adult prisons. 

The Human Rights Law Centre’s Director of International Advocacy, Ben Schokman, said the 

reforms are likely to violate a number of Australia’s human rights obligations. 

“Children don’t belong in prison. Locking children up should only be done in the most exceptional 

circumstances and as a measure of absolute last resort. These reforms turn that principle on its 

head and will result in prison being the norm, rather than the exception,” said Mr Schokman. 

In the letter to the UN Special Rapporteur on Indigenous Rights, the Aboriginal and Torres Strait 

Islander Legal Services in Queensland and the Human Rights Law Centre have asked the UN’s 

independent expert to investigate and take urgent action in relation to the proposed youth justice 

reforms in Queensland given the impact the new laws will have on young Indigenous people. 

“Despite representing just 6 percent of children aged 10 to 16 in Queensland, young Indigenous 

people currently comprise 60 percent of all young people in detention in Queensland. Rather than 

reducing crime and making the community safer, these reforms will only increase the already 

unacceptably high levels of incarceration and disadvantage of young Indigenous people,” said 

Mr Duffy. 

Rather than locking up more Indigenous children, Mr Schokman said the Queensland 

Government should be taking appropriate steps to reduce the number of young Indigenous 

people in custody. 

http://www.hrlc.org.au/submission-refugee-security-assessments-must-be-fair-transparent-and-accountable
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“We should be addressing the underlying causes of crime, namely social and economic 

disadvantage, instead of simply beefing up the punitive lock ‘em up and throw away the key 

approach,” said Mr Schokman. 

The UN Special Rapporteur on Indigenous Rights visited Australia in 2009 and at that time 

expressed concern about the alarmingly high levels of incarceration of Indigenous peoples in 

Australia, particularly young Indigenous people. In his country report on Australia, the 

independent expert made a number of recommendations to Australia regarding addressing over-

imprisonment, including adopting the many recommendations made by the Royal Commission 

into Aboriginal Deaths in Custody in 1991 that have never been implemented. 

A copy of the letter to the UN Special Rapporteur is available here. 

A copy of the Special Rapporteur’s report from 2009/2010 is available here. 

 

VOTING RIGHTS 

Stop preventing people with disabilities from voting 

23 January 2014  

The Australian Government should scrap discriminatory laws that prevent persons “of unsound 

mind” from voting, the Human Rights Law Centre has said in a submission to the Australian Law 

Reform Commission. 

The HRLC’s Director of Advocacy and Research, Emily Howie, said democracy was all about 

inclusion, not exclusion. 

“As a community we shouldn’t be preventing people living with a disability from participating in 

our democracy. We should be providing the necessary support to ensure everyone has an 

opportunity to have their say by casting their vote,” said Ms Howie 

The Australian Electoral Act currently prohibits the enrolment of persons who “by reason of being 

of unsound mind are incapable of understanding the nature and significance of enrolment and 

voting.” The Law Reform Commission is currently considering the laws as part of its inquiry into 

Legal Barriers for People with Disability.  

Ms Howie said that it is time to remove archaic language from the Electoral Act. 

“The law is written in vague, derogatory and stigmatising language that does not reflect the true 

capacity of people with disabilities to make decisions about voting,” said Ms Howie. 

The “unsound mind” exclusion discriminates against people with disabilities, infringing their right 

to equality and right to vote. Under international human rights law, Australia cannot limit a 

person’s right to vote because of their disability. 

In 2013, the United Nations expert committee on disability rights called on Australia to amend the 

unsound mind exclusion. Canada removed the exclusions for people with disabilities back in 

1993. In 2012 Croatia changed their law to allow all people with disability to vote, in order to meet 

their human rights obligations. 

Ms Howie said the exclusion is discriminatory because only particular people living with 

disabilities are required to pass the test of understanding the nature and consequences of 

enrolment and voting. 

“The reality is, levels of political knowledge and awareness vary widely throughout our entire 

community. Discriminating against people with disabilities is not the solution. Helping people to 

http://www.hrlc.org.au/wp-content/uploads/2014/02/Letter_Special_Rapporteur_Indigenous_Rights.pdf
http://www.hrlc.org.au/wp-content/uploads/2014/02/SR_Indigenous_Rights_Country_Report.pdf
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be as informed as possible and free to make their own choice is what we need to focus on,” said 

Ms Howie. 

HRLC’s submission can be found here: Disenfranchising persons of “unsound mind”: 

discrimination in Australia’s electoral law – HRLC Submission to the Australian Law Reform 

Commission Inquiry on Legal Barriers for People with Disability 

 

VICTORIAN RAPE LAWS 

Human Rights group welcomes review of Victoria’s rape laws 

10 January 2014  

Gender stereotyping and discrimination undermine women’s rights to equality before the law and 

a fair trial, particularly in the case of sexual offences. 

In response to the Victorian Department of Justice’s review of sexual offences, the HRLC has 

expressed support for proposed changes to sexual assault legislation and is urging the 

Department to consider further changes to ensure adjudication in rape trials is fair, impartial and 

free from gender stereotyping and discrimination. 

The Human Rights Law Centre’s Emily Christie said laws that criminalise sexual assault and 

govern the trial of sexual assault cases engage a range of human rights, including the right to 

recognition and equality before the law and the right to a fair and public hearing by an impartial 

court or tribunal. 

“Victoria has an obligation, under international law and Victoria’s Charter of Human Rights, to 

ensure women are protected from gender stereotyping and discrimination and are treated equally 

under the law,” said Ms Christie. 

The Committee on the Elimination of All Forms of Discrimination Against Women has stated that 

”stereotyping affects women’s right to a fair and just trial and that the judiciary must take caution 

not to create inflexible standards of what women or girls should be or . . . have done when 

confronted with a situation of rape based merely on preconceived notions of what defines a rape 

victim”. 

In October 2013, the Department of Justice released a consultation paper outlining a number of 

options for reforming laws relating to sexual offences, including creating a new requirement that if 

an accused person’s defence relies on a belief that the alleged victim had consented, then that 

belief must be held on reasonable grounds. 

The HRLC was also pleased to see that the proposals go some way towards combatting rape 

myths, discrimination and stereotypes. 

Ms Christie said when introducing new concepts such as ‘reasonableness’ into the offence of 

rape, the Government should take steps to ensure that this new element will be understood and 

implemented free from stereotyping and discrimination. 

The HRLC has recommended that: 

 Juries should be provided with directions as to what amounts to reasonable or 

unreasonable grounds for holding a belief as to consent. 

 Greater use of expert evidence on sexual violence and gender stereotypes should be 

considered.  

http://www.hrlc.org.au/wp-content/uploads/2014/01/HRLC_Submission_Disenfranchising_persons_of_unsound_mind_Jan2014.pdf
http://www.hrlc.org.au/wp-content/uploads/2014/01/HRLC_Submission_Disenfranchising_persons_of_unsound_mind_Jan2014.pdf
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 The judiciary, medical officers, lawyers and law enforcement officers should undergo 

training on understanding crimes of rape and other sexual offences in a gender-sensitive 

manner. 

A copy of the HRLC submission can be found here. 

For a more detailed look at the various issues raised by the consultation paper, we recommend 

you read the submission from the Victorian Federation of Community Legal Centres. 

 

INSUFFICIENT SAFEGUARDS 

Protection from human rights abuses needs a better safeguard than 

Ministerial discretion 

24 January 2014  

When it comes to protecting people from serious human rights violations, we need a better 

system than one depending entirely on non-reviewable decisions made by the Immigration 

Minister, the HRLC has said in a submission to the Legal and Constitutional Affairs Legislation 

Committee. 

The Committee is currently conducting an inquiry into proposed amendments to the Migration Act 

which would repeal the ‘complementary protection’ provisions. 

HRLC Director of Legal Advocacy, Daniel Webb explained that while the Refugee Convention 

protects people who have a well-founded fear of persecution for reasons of race, religion, 

nationality, political opinion or membership of a particular social group, the complementary 

protection provisions protect people fleeing similar harm but for reasons covered by other 

international law treaties.   

“Since coming into force in March 2012, the complementary protection provisions have protected 

57 people facing harm due to the risk of honour killings, domestic violence, revenge attacks and 

blood feuds” said Mr Webb. 

“They’ve protected a Pakistani women from the risk of being killed by her family for refusing an 

arranged marriage to her first cousin. They’ve protected a Nigerian man who witnessed a murder 

by the Nigerian military and had been intimidated, threatened and mistreated by the perpetrators 

in order to maintain his silence. The Government is seeking to repeal these life saving 

protections”, said Mr Webb. 

By repealing the complementary protection provisions, the Bill would make the protection of such 

people contingent on the personal, non-compellable and non-reviewable discretion of the 

Immigration Minister. 

“A system of protection entirely dependent on one politician’s personal and non-reviewable 

discretion, exercised behind closed doors, is not one people in danger can have any confidence 

in”, said Mr Webb. 

The HRLC’s submission sets out its concerns that: 

 a personal, non-compellable Ministerial discretion is an insufficient safeguard against 

returning people to significant harm; 

 the non-reviewability of the Minister’s discretion means that there will be no process in 

place to correct incorrect decisions and to prevent people being wrongfully returned to 

harm; 

http://www.hrlc.org.au/response-to-victorias-review-of-rape-laws
http://www.communitylaw.org.au/


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 13 

 

 

 

 

 

 

 

 

 

 

 the complementary protection provisions were only recently introduced in response to 

widespread acknowledgement of the problems with a system entirely contingent upon 

discretionary Executive power. The Bill repeals the solution. 

The HRLC recommended the retention of the complementary protection provisions. 

A copy of the HRLC’s submission can be found here. 

 

QUEENSLAND VOTER ID LAWS 

Queensland should not introduce voter ID laws 

17 January 2014  

The Queensland Government should scrap plans to introduce voter ID laws that could 

unnecessarily prevent an unknown number of Queenslanders from voting, the Human Rights Law 

Centre has told a parliamentary committee. 

The Queensland Parliament’s Legal Affairs and Community Safety Committee is currently 

considering the voter ID laws as part of its review of the Electoral Reform Amendment Bill 2013. 

The law would require all Queenslanders to show identification when they vote.  

If the Bill is passed, Queensland will be the first Australian state or territory to introduce a voter ID 

requirement. 

HRLC Director of Advocacy and Research, Emily Howie, said that whilst combatting electoral 

fraud is a worthy objective, the Queensland Government had failed to provide any evidence that 

electoral fraud is actually a problem in Queensland. 

“The right to vote is a fundamental aspect of our healthy Australian democracy. Of course the 

state should protect the secrecy, security and validity of the electoral system, but in this case 

there is simply no evidence that limiting people’s right to vote is justified. The Queensland 

government is trying to address a problem that does not exist,” said Ms Howie. 

Participation in Australian elections is diminishing. The AEC reports that 20% of eligible voters did 

not cast a ballot in the 2010 federal election and that 25% of young voters (400,000 people aged 

18 to 24) failed to enrol in time to vote in the 2013 election. 

“The voter ID requirements will impose a further barrier to voting at a time when participation in 

elections is declining. Reform in this area should aim to make voting easier and overcome 

difficulties some members of the community might face in voting, such as illiteracy, language 

barriers or freedom of movement,” said Ms Howie. 

Of particular concern is the disproportionate impact that voter ID laws could have on already 

marginalized communities. 

“Whilst the HRLC welcomes the attempts by the government to mitigate some of the harsher 

aspects of voter ID laws overseas, there is still a real risk that Aboriginal and Torres Strait 

Islander peoples, people experiencing homelessness and people who speak English as a second 

language will be disenfranchised by these laws,” said Ms Howie. 

HRLC’s submission can be found here: Voter ID laws: an unnecessary risk to Queenslanders’ 

right to vote 

 

http://www.hrlc.org.au/wp-content/uploads/2014/01/HRLC_Submission_Complementary_Protection.pdf
http://www.hrlc.org.au/wp-content/uploads/2014/01/HRLC_Submission_QldVoterIDLaws_Jan2014.pdf
http://www.hrlc.org.au/wp-content/uploads/2014/01/HRLC_Submission_QldVoterIDLaws_Jan2014.pdf
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HUMAN RIGHTS DINNER 

Save the dates!  

The 2014 Annual Human Rights Dinner will be held on Friday 13 June in Melbourne and the 

inaugural Sydney dinner on Friday 20 June. (Tickets are not yet available.) Our international 

guest speaker is Hina Jilani, a pioneering international human rights lawyer, a pro-democracy 

campaigner and a leading activist in Pakistan’s women’s movement. 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Hair and facial hair grooming policies do not interfere with freedom of 

expression 

Kuyken v Lay (Human Rights) [2013] VCAT 1972 (29 November 2013) 

Summary 

The Victorian Civil and Administrative Tribunal has dismissed the claims of 16 police officers (the 

applicants) that they were discriminated against by the introduction, promulgation and 

enforcement of a new policy which banned male officers from having long hair or facial hair (other 

than a moustache). 

VCAT found that the applicants had been directly discriminated against in the enforcement of the 

policy, by the threat of disciplinary action, and through an email implying the applicants were 

unprofessional and not trustworthy. However, that discrimination was not found to be unlawful as 

it was considered to be authorised by the Police Regulation Act 1958 (Vic) (PR Act). A 

victimisation claim was also dismissed, as was the applicants’ claims that the respondent had 

failed to properly consider their right to freedom of expression in the Charter of Human Rights 

and Responsibilities 2006 (Vic). 

Facts 

In late December 2011, the respondent announced that the Victoria Police Manual Uniform and 

Appearance Standards would be amended to ban male officers from wearing ponytails or buns, 

and to ban beards, goatees, soul patches and other forms of facial hair other than neatly trimmed 

sideburns and moustaches (the Policy). These had previously been allowed by former Chief 

Commissioner Christine Nixon, since around 2004. 

In January 2012, the applicants filed complaints with the Victorian Equal Opportunity and Human 

Rights Commission. After conciliation did not resolve the matter, a Police Superintendent sent an 

email to the applicants on 31 August 2012, advising them that if they did not proceed to VCAT, 

they must comply with the Policy, and if they did not comply, they could be subjected to 

disciplinary action. The email also stated “As discussed … it is important for members of the 

police force to present a professional, consistent and well-groomed appearance to maintain the 

public’s confidence, trust and respect.” 

The applicants proceeded to VCAT, arguing that the respondent had directly discriminated 

against them on the basis of their physical features (long hair and facial hair) in breach of section 

18(d) of the Equal Opportunity Act 2010 (Vic) (EOA). Four officers also claimed discrimination on 

the basis of sex, and one on the basis of religious belief or activity as a Buddhist. The applicants 

also claimed victimisation, and a breach of the Charter on the grounds that the respondent failed 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7805305&KID=146393&LID=723043
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to properly consider their right to freedom of expression and, as a result, that their right had been 

unjustifiably restricted. The applicants argued that their facial hair and long hair was an 

expression of their individuality and personal identity. 

The Commission sought, and was granted, leave to be joined as an independent intervening 

party in the VCAT proceedings under section 159 of the EOA. 

Decision 

In order to determine this case, VCAT had to first consider whether the attribute of “physical 

features” included hair and facial hair. Member Grainger saw no reason to depart from the 

previous VCAT decision of Fratas v Drake International Ltd t/as Drake Jobseek (2000) EOC 93-

130 which had found hair and facial hair to be physical features. 

VCAT then considered whether the respondent had directly discriminated against the applicants, 

by treating them unfavourably substantially because of their long hair and facial hair (section 8 

EOA) by subjecting them to a detriment (section 18(d) EOA). Member Grainger found that the 

mere introduction of the Policy was not discrimination as it was not directly aimed at the 

applicants. However, the Member found that the Superintendent’s email (quoted above) was 

detrimental and unfavourable treatment by: 

 threatening disciplinary action and singling the applicants out as someone who Victoria 

Police disapproved of because of their hair; and 

 implying that because they have long hair and facial hair, the applicants are 

unprofessional, not well groomed, and that they lack the public’s confidence, trust and 

respect. 

The respondent submitted that section 75 of the EOA applied to his conduct, whereby a person 

may discriminate if that conduct is necessary to comply with, or is authorised by, a provision of an 

Act or enactment. Relevantly, section 5(2)(c) of the PR Act (which came into operation on 14 

June 2012) gave the respondent  power to determine grooming standards which differ based on 

physical features, religion, sex and gender identity. Member Grainger agreed that the tailored 

wording of section 5(2)(c) of the PR Act, read with the power of the respondent in section 17 of 

the PR Act to enforce his determinations, authorised the respondent’s conduct. 

In relation to the applicants’ Charter claim, VCAT relied upon the reasoning in Caripis v Victoria 

Police [2012] VCAT 1472 and Slattery v Manningham City Council [2013] VCAT 1869 to confirm 

that it had jurisdiction to consider a claim of Charter unlawfulness alongside the EOA claim. 

However, Member Grainger was not satisfied that a reasonable member of the public would 

consider that facial hair imparts any ideas or information, or conveys any meaning at all (see 

Magee v Delaney [2012] VSC 407). As such, freedom of expression was not engaged and VCAT 

did not consider whether the right had been properly considered or reasonably limited by the 

respondent. 

Commentary 

While the applicants’ cases were ultimately dismissed, the decisions are important because they 

provide useful guidance on the interpretation of the EOA. VCAT has clarified that hair, including 

facial hair, is a physical feature, and is therefore covered as a protected attribute under the EOA. 

In doing so, VCAT was careful to emphasise that unfavourable treatment on the basis of physical 

features must be aimed or directed at the applicant personally. 

This means that, generally speaking, employers must be very careful in the way that they 

promulgate, implement and seek to enforce their dress code policies. 
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The case also reinforces that to rely on the section 75 “statutory authority” exception, the words 

of the legislation or enactment relied upon must give specific authorisation for the conduct 

performed. General authorisation to do something, without reference to discrimination or 

differential treatment on the basis of an attribute, is unlikely to be sufficient to rely on section 75. 

A copy of the decision can be found here: 

http://www.austlii.edu.au/au/cases/vic/VCAT/2013/1972.html 

A copy of the Commission’s submissions in these proceedings can be found here: 

http://www.humanrightscommission.vic.gov.au/index.php/component/k2/item/682-michael-

kuyken-and-ors-v-ken-lay-jul-2013 

Jennifer Jones is a Senior Legal Adviser with the Victorian Equal Opportunity and Human Rights 

Commission and appeared in VCAT for the Commission as intervener in these proceedings. At 

the time of writing, a notice seeking leave to appeal has been filed in the Supreme Court by Mr 

Kuyken but leave to appeal had not been determined. 

Prison terms reduced for members of “Criminal Motorcycle Gang” due to 

“extremely harsh” detention policies 

Callanan v Attendee X [2013] QSC 340 (12 December 2013) 

Callanan v Attendee Y [2013] QSC 341 (12 December 2013) 

Callanan v Attendee Z [2013] QSC 342 (12 December 2013) 

Summary 

The Supreme Court of Queensland recently gave reduced sentences to three accused members 

of Queensland Criminal Motorcycle Gangs (CMGs) due to a detention policy the Court 

considered to be “extremely harsh”. 

Pursuant to the recently introduced “Southern Queensland Correction Centre Detention Unit 

Management” policy (Policy), CMG Prisoners detained at the bikie only Woodford Prison are 

subject to stringent Restricted Management Regimes, which include extended periods of solitary 

confinement. 

Facts 

Three Queensland men accused of involvement with CMGs and who failed to take oath and give 

evidence at a Crime and Misconduct Commission enquiry into CMGs were recently sentenced in 

three separate contempt proceedings. 

Two of the respondents, aged in their 20s (Attendees X and Y), had only minor criminal histories. 

The third, a man aged in his 30s (Attendee Z), had an extensive criminal history and had 

previously served time in prison. 

In each proceeding, prison terms of between five and six months were sought by the presiding 

officer. While Justice Applegarth agreed in principle with the proposed sentences, the harsh 

treatment the men would be subject to as CMG prisoners meant that the sentences handed down 

were significantly reduced. 

Decision 

The conditions under which a person will serve a term of imprisonment are relevant matters to be 

taken into account on sentence, especially when those conditions are shown to be particularly 

oppressive. To this end, Justice Applegarth placed heavy reliance on the Policy, exhibited to an 

affidavit made by an Acting Deputy Commissioner of Queensland Corrective Services. The Policy 

http://www.austlii.edu.au/au/cases/vic/VCAT/2013/1972.html
http://www.humanrightscommission.vic.gov.au/index.php/component/k2/item/682-michael-kuyken-and-ors-v-ken-lay-jul-2013
http://www.humanrightscommission.vic.gov.au/index.php/component/k2/item/682-michael-kuyken-and-ors-v-ken-lay-jul-2013
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applies to persons found to be “identified participants” in a criminal organisation, including 

members of CMGs, referred to as “CMG prisoners”. 

The Policy details the management of CMG prisoners in accordance with a Restricted 

Management Regime, which includes: 

 restrictions on prisoners’ “out of cell time” to a minimum of only two hours a day, 

equating to up to 22 hours per day in solitary confinement for the duration of their 

sentence; 

 restrictions on visitors, including CMG members and family members, and restrictions 

on telephone calls; 

 the wearing of a pink CMG prisoner uniform; 

 no access to television in cells and no access to gymnasium facilities or ovals; 

 restrictions on canteen expenditure and prisoner property; and 

 increases in frequency of photographing prisoners, drug testing and pro-active cell 

searches. 

The Court took particular issue with the solitary confinement aspect of the regime, referring to the 

negative health impacts of solitary confinement. In particular, the judgments make reference to 

key international instruments and statements, including: 

A statement by the United Nations Human Rights Committee that: 

solitary confinement is a harsh penalty with serious psychological 

consequences and is justifiable only in case of urgent need; the use of solitary 

confinement other than in exceptional circumstances and for limited periods is 

inconsistent with article 10, paragraph 1, of the Covenant. 

Article 7 of the International Covenant on Civil and Political Rights (ICCPR), which provides: 

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 

punishment … 

Article 10 of the ICCPR which states: 

(1) All persons deprived of their liberty shall be treated with humanity and with respect 

for the inherent dignity of the human person. … 

(3) The penitentiary system shall comprise treatment of prisoners the essential aim of 

which shall be their reformation and social rehabilitation. 

Rule 32(1) of the UN Standard Minimum Rules, which provides that 

punishment by close confinement … shall never be inflicted unless the medical officer 

has examined the prisoner and certified in writing that he is fit to sustain it. 

The Istanbul Statement on the Use and Effects of Solitary Confinement, which reports that it has 

been: 

“convincingly documented on numerous occasions that solitary confinement may 

cause serious psychological and sometimes physiological ill effects”; and 

 “As a general principle solitary confinement should only be used in very exceptional 

cases, for as short a time as possible and only as a last resort.” 

Justice Applegarth concluded it would be highly likely that the defendants would be subject to the 

restrictive Regime and be subject to 22 hours per day solitary confinement (subject only to 
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exceptional circumstances). His Honour found that such harsh treatment must inform the 

sentence he imposed. 

His Honour noted there was no precise formula to be used when reducing a prison term on the 

basis of the harsh manner of its implementation. However, his Honour considered that the terms 

of the Policy justified a substantial reduction. 

Accordingly, Justice Applegarth ordered that in addition to time already spent in custody, 

Attendees X and Y serve a period of 28 days in prison and Attendee Z serve 42 days – 

considerably less than the 5–6 months that might otherwise have been appropriate. 

Commentary 

The wide-ranging reforms being pursued by the Newman Government target deemed members 

or associates of Criminal Motorcycle Gangs. The recent suite of “bikie laws” impact motorcyclists’ 

rights to freedom of association and the right to a fair hearing and subject them to mandatory 

sentences to be served in austere conditions. 

In addition to potentially raising human rights concerns under the ICCPR, this decision confirms 

that harsh prison management policies directed at a specific category of prisoner will be factored 

in by the courts in determining an appropriate sentence for an individual offender. 

The decisions are available online here: 

http://archive.sclqld.org.au/qjudgment/2013/QSC13-340.pdf 

http://archive.sclqld.org.au/qjudgment/2013/QSC13-341.pdf 

http://www.queenslandreports.com.au/docs/db_keydecisions/QSC13-342.pdf 

Ashlea Hawkins is a secondee lawyer at the Human Rights Law Centre. 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Non-reviewable immigration detention on secret grounds is “arbitrary” in 

breach of ICCPR 

Al-Gertani v Bosnia and Herzegovina, Human Rights Committee, Communication No. 1955/2010 

(6 November 2013) 

Summary 

An Iraqi asylum-seeker was detained in Bosnia and Herzegovina on the grounds that he was a 

threat to national security. The United Nations Human Rights Committee found that his prolonged 

detention was arbitrary in breach of article 9 of the International Covenant on Civil and Political 

Rights, because the State party did not show it was necessary and proportionate, and because 

he was not provided with the reasons that he was considered a threat and was therefore unable 

to effectively challenge the detention. 

The Committee also found that asylum-seeker’s expulsion and separation from his family in these 

circumstances would interfere with his family life in violation of articles 17 and 23. 

Facts 

Mr Al-Gertani is a Sunni Iraqi, who deserted from the Iraqi army when Iraq occupied Kuwait in 

1991. Following his desertion, he went into hiding, and was sentenced to death in absentia. His 

brother was also punished. Mr Al-Gertani travelled to various countries, and ultimately arrived in 

http://archive.sclqld.org.au/qjudgment/2013/QSC13-340.pdf
http://archive.sclqld.org.au/qjudgment/2013/QSC13-341.pdf
http://www.queenslandreports.com.au/docs/db_keydecisions/QSC13-342.pdf


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 19 

 

 

 

 

 

 

 

 

 

 

Bosnia and Herzegovina in 1995 using a forged Yemeni passport under a false name.  He 

subsequently married a woman from Bosnia and Herzegovina, with whom he had three children, 

and was later granted Bosnia and Herzegovina citizenship under the false identity.   

In 2003, Mr Al-Gertani claimed he reported his true identity to the authorities. His Bosnia and 

Herzegovina citizenship was revoked in 2007, and in 2009, he was placed in an Immigration 

Centre in Sarajevo on the basis that he was a threat to the legal system, public order, peace and 

security of Bosnia and Herzegovina, and that there was a reasonable doubt about his identity. Mr 

Al-Gertani claimed asylum because he feared being killed or tortured if returned to Iraq given his 

ethnic origin and that he had been sentenced to the death penalty. 

His request for international protection was dismissed in the Bosnian and Herzegovina Courts, in 

part because he was considered to pose a threat to the State’s security, and because it was not 

considered that he would face a real risk of harm if returned to Iraq. He was issued with an 

expulsion order. 

Mr Al-Gertani complained to the United Nations Human Rights Committee that his deportation to 

Iraq by the State would constitute a violation of his rights under the International Covenant on 

Civil and Political Rights because: 

 the authorities did not adequately assess the risk to which he would be subject if 

returned to Iraq in violation of his right to life and to not be subject to torture (articles 6 

and 7); 

 his expulsion after being denied protection on the grounds of national security, without 

being informed why he was considered a threat, violated the procedural safeguards with 

regard to expulsions and fair hearing rights (articles 13, 14, 2 and 3); and 

 his inevitable separation from his family because they could not follow him to a foreign 

country in civil war was an arbitrary and unlawful interference with his privacy and family 

life (articles 17, 23). 

At a later stage, Mr Al-Gertani also argued that his prolonged detention was arbitrary and a 

violation of article 9. 

Decision 

Admissibility 

The Committee considered that Mr Al-Gertani had not sufficiently substantiated his claims that 

the State had failed to take into account certain matters when assessing his risk on return, and 

that the secrecy in relation to security matters had undermined his right to an effective remedy.  

His claims under articles 6, 7, 13 and 14 were therefore inadmissible. The Committee went on to 

consider his claims relating to his detention, and family and private life. 

Merits 

The Committee noted that the notion of “arbitrariness” under article 9 included elements of 

inappropriateness, injustice, lack of predictability and due process of law. While not per se 

arbitrary, immigration detention must be the least intrusive measure available and subject to 

periodic re-evaluation. Any individual arrested must be informed of the reasons for arrest. 

The Committee found that Mr Al-Gertani’s immigration detention breached: 

 Article 9(1), because although State information could have justified the original arrest 

and detention, the State failed to justify the necessity of continued and prolonged 

detention since 2009, and to demonstrate that other, less intrusive measures could not 

have achieved the same end; 
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 Article 9(2), because Mr Al-Gertani was not given sufficient information to allow him to 

understand the substance of why he was considered a threat to security, which 

undermined his right to seek release before a court; 

 Article 9(4), because the domestic courts had no access to the information about the 

grounds on which the negative security assessment had been based, and therefore the 

courts’ review of the lawfulness of Mr Al-Gertani’s detention was not commensurate with 

the required standard of review. 

The lack of clear explanation from Bosnia and Herzegovina about why Mr Al-Gertani was a threat 

to security led the Committee to conclude that the State had failed to show that the interference 

with his family life caused by his deportation was justified by serious and objective reasons. The 

Committee therefore found that Mr Al-Gertani’s removal to Iraq by the State would breach articles 

17 and 23 of the ICCPR. 

Commentary 

The serious human rights implications of prolonged immigration detention on secret, non-

reviewable security grounds are well-known to Australia. Mr Al-Gertani’s situation was similar to 

the plight of 46 refugees indefinitely detained in Australia after receiving an adverse ASIO 

security assessment, who were the subject of a Human Rights Committee decision in August 

2013. The individuals were not informed of the substantive evidence or reasons that underpinned 

the security assessments, and were unable to seek effective review of the assessments that 

formed the basis for their ongoing immigration detention. Applying very similar reasoning to this 

case, the Committee found Australia in violation of multiple rights under the ICCPR due to its 

failure to provide the refugees with adequate reasons, review rights, or individualised 

consideration of less intrusive options. 

Despite this human rights violation, the Australian Government has not taken any further steps to 

remedy these breaches. Instead, the Government has introduced a Bill which will give increased 

legal prominence to non-reviewable ASIO Security Assessments, by making a protection visa 

contingent upon a security clearance. You can access the HRLC’s media release about this Bill 

here and its submission to the Senate Committee reviewing the Bill here. 

This decision is available online at 

http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/BIH/CCPR_C_109_D_1955_20

10_21348_E.doc 

Louise Brown is a lawyer at King & Wood Mallesons, and is currently on secondment to the 

Human Rights Law Centre. 

Mandatory imposition of father’s surname on children of married parents 

is discriminatory 

Cusan and Fazzo v. Italy [2014] ECHR (7 January 2014) 

Summary 

The European Court of Human Rights found that the official practice of automatically giving a 

child his/her father’s surname, even when the parents have agreed to give their child its mother’s 

surname, is a form of sex-based discrimination that is incompatible with the European 

Convention of Human Rights. 

 

 

http://www.hrlc.org.au/australias-indefinite-non-reviewable-detention-of-refugees-on-security-grounds-violates-international-law
http://www.hrlc.org.au/australias-indefinite-non-reviewable-detention-of-refugees-on-security-grounds-violates-international-law
http://www.hrlc.org.au/given-the-stakes-refugee-security-assessments-must-be-fair-transparent-and-accountable
http://www.hrlc.org.au/wp-content/uploads/2014/01/HRLC_submission_Migration_Amendment_Bill_2013_ASIO_Security_assessment_criterion.pdf
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/BIH/CCPR_C_109_D_1955_2010_21348_E.doc
http://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/BIH/CCPR_C_109_D_1955_2010_21348_E.doc
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Decision 

The complainants are a married Italian couple residing in Milan. In 1999 their daughter was born 

and they attempted to register her with her mother’s surname. Their request was rejected and the 

Registrar proceeded to give the daughter her father’s surname. The parents complained to the 

local tribunal, which declared that although there was no law requiring the child to be registered 

with the father’s surname, doing so was based on established Italian tradition. The parents 

appealed this decision. 

Italy’s Court of Cassation found that this issue raised an important question of constitutionality 

and referred the case to the Constitutional Court. The Constitutional Court considered that the 

Italian system was the result of a patriarchal view of the family rooted in Roman Law and was 

incompatible with the constitutional principle of equality between men and women. Nevertheless, 

the Constitutional Court considered itself unable to intervene, finding that it was for the legislature 

to adopt a solution that would be compatible with principles of equality, the rights of the child, and 

the principle of family unity. 

The complainants took the matter to the European Court of Human Rights (the Court), alleging 

discrimination based on sex (article 14), read in conjunction with the right to family and private life 

(article 8). 

The Court recognised that the parents of Italian children were clearly treated differently on the 

basis of their gender and did not find an adequate justification for such discrimination. The Court 

referred to similar case law from past decisions, namely Burghartz (1994) where a husband 

wanted to adjoin his wife’s family name before his own, Unal Tekeli (2004) which looked at the 

Turkish law that prohibits women from solely using their maiden name after marriage, and 

Losonci Rose and Rose (2010) where the complainants challenged a Swiss norm requiring 

married couples to make a joint request to both take on the wife’s surname, the name of the 

husband being otherwise automatically attributed. In all of those cases, the Court found that there 

was a violation of article 14 of the Convention, read in combination with article 8. 

In line with those previous decisions, the Court found that the difference of treatment of parents 

on the basis of their gender was discriminatory and in violation of article 14 combined with article 

8. 

Importantly, the Court gave strong emphasis to the need to progress towards gender equality and 

the elimination of all forms of gender-based discrimination. 

Commentary 

International law contains increasingly strong recognition of the need to eliminate discrimination 

against women. In particular, the Convention on the Elimination of All Forms of Discrimination 

Against Women states: 

Article 16 

1. States Parties shall take all appropriate measures to eliminate discrimination 

against women in all matters relating to marriage and family relations and in particular 

shall ensure, on a basis of equality of men and women: 

(g) The same personal rights as husband and wife, including the right to choose a 

family name, a profession and an occupation. [emphasis added] 

In Victoria, the Charter and the Equal Opportunity Act 2010 contain protections against gender-

based discrimination. Interestingly though, a study conducted by Deborah Dempsey and Lara 

Hulbert Mainka of Swinburn University and Jo Lindsay of Monash University has found that an 
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overwhelming majority of children in Australia, and more specifically in Victoria (as that is where 

most of the data used comes from) are still given their father’s surname. 

This decision is only available in French. 

Candice Van Doosselaere is a volunteer at the Human Rights Law Centre. 

UK High Court allows proceedings against Google for privacy breaches 

Vidal-Hall v Google Inc [2014] EWHC 13 (16 January 2014) 

Summary 

The High Court of Justice has allowed a group of claimants to issue legal proceedings in the UK 

against US-based Google Inc in regards to the tracking and collation of information about their 

internet usage. Justice Tugendhat held that the UK courts had jurisdiction to hear the claims and 

that there is a tort of “misuse of private information”.   

Facts 

Google collects information from users of its services and analyses it to determine what their 

interests are likely to be. This information is then used to create targeted advertisements. 

However, unlike many other internet browsers, all versions of Safari made available by Apple 

since the summer of 2011 had default privacy settings that blocked Third Party Cookies. The 

main reason for these settings was to prevent advertising-related tracking. As the default block on 

Third Party Cookies would prevent some popular web functions, Apple implemented certain 

exceptions to the default block. Google’s DoubleClick ID Cookie exploited these exceptions to 

obtain Safari users’ personal information. 

The claimants alleged that Google misused their private information, and acted in breach of 

confidence, and/or in breach of the statutory duties under the Data Protection Act 1998 by 

tracking and collating information relating to the claimants’ internet usage on the Apple Safari 

internet browser between summer 2011 and February 2012, without the claimants’ knowledge or 

consent. The claimants were all resident in England and Wales (“the jurisdiction”) during that 

period. 

The claimants alleged that they suffered acute distress and anxiety when they learnt that their 

internet usage information was being used to create targeted advertisements and that third 

parties who had used their devices or viewed their screens may have (or had) become aware of 

the claimants’ personal characteristics, interests, wishes or ambitions due to such 

advertisements. 

As Google Inc is a corporation registered in Delaware and its principal place of business is in 

California, Google could not be served within the jurisdiction in accordance with the Civil 

Procedure Rules. The claimants were granted permission by the Master to serve Google out of 

jurisdiction, in California. Google applied to the High Court for an order setting aside the 

permission and declaring that the Court had no jurisdiction to try these claims. 

Decision 

To obtain permission to serve out of jurisdiction, the Civil Procedure Rules require a claimant to 

state which ground in para 3.1 of Practice Direction 6B is relied on. The claimants relied on the 

grounds in paragraphs 3.1(2) (where a claim is made for an injunction) and (9) (where a claim is 

made in tort). The claimants needed to show that they had an arguable case that the claim 

comes within the ground relied on, that there is a serious issue to be tried on the merits of the 

claim, and that England and Wales is the appropriate forum for the trial of the dispute. 
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Ground 3.1(2) (claim for an injunction) 

Justice Tugendhat held that the claim for an injunction failed on the basis that there was no 

appreciable risk that Google would in the future interfere with the claimants’ rights. Google 

provided evidence that it had ceased the conduct complained of and had destroyed the 

information of the claimants. 

Ground 3.1(9) (claim in tort) 

Under the paragraph 3.1(9) ground, “A claim is made in tort where (a) damage was sustained 

within the jurisdiction; or (b) the damage sustained resulted from an act committed within 

jurisdiction.” 

Justice Tugendhat held that, following the decision in Kitetechnology, it is established that “a 

claim for breach of confidence is not a claim in tort”. However, the position is not the same in 

regards to misuse of private information. 

A tort of misuse of private information 

Justice Tugendhat noted that while Wainwright v Home Office [2003] 3 WLR 1137 made it clear 

that there is no general tort of invasion of privacy in England, “it would not be correct to say that 

the specific tort of misuse of private information is unknown in English law”. His Honour relied 

upon the judgments of Lord Nicholls in Campbell v MNG Ltd [2004] 2 AC 457 and in OBG Ltd v 

Allan and Douglas v Hello [2008] 1 AC 1. In Campbell, Lord Nicholls noted that: 

The common law or, more precisely, courts of equity have long afforded protection to the 

wrongful use of private information by means of the cause of action which became known as 

breach of confidence. … This cause of action has now firmly shaken off the limiting constraint of 

the need for an initial confidential relationship. … Now the law imposes a ‘duty of confidence’ 

whenever a person receives information he knows or ought to know is fairly and reasonably to be 

regarded as confidential. … The essence of the tort is better encapsulated now as misuse of 

private information. 

In OBG, Lord Nicholls further clarified the existence of a separate cause of action for misuse of 

private information. Justice Tugendhat observed that “there have since been a number of cases 

in which misuse of private information has been referred to as a tort consistently with OBG and 

these cannot be dismissed as all errors in the use of the words ‘tort’”. He held that the tort of 

misuse of private information is a tort within the meaning of ground 3.1(9). 

“Damage” includes distress and anxiety 

His honour accepted the claimants’ submissions that “damage” within ground 3.1(9)(a) should be 

given its “natural and ordinary meaning” and that it is not confined to physical or economic harm; 

the distress and anxiety alleged by the claimants was sufficient. Justice Tugendhat held that the 

claimants’ claim for misuse of private information fell within ground (9)(a) and also 9(b). 

However, while Justice Tugendhat also found that the claimants should be permitted to rely on 

ground (9) in relation to the Data Protection Act 1998 claims, he determined that the meaning of 

“damage” under section 13 of the DPA was a controversial question of law in a developing area 

and should be determined at trial, not on this application to set aside. His Honour’s preliminary 

view was that damage in section 13 does include non-pecuniary damage. Justice Tugendhat 

noted that the European Court of Human Rights case Copland v UK [2007] ECHR 253 supported 

the complainants’ submission that the alleged damage (stress and anxiety) can amount to 

damage sufficiently serious to engage the claimants’ article 8 rights (respect for private life and 

correspondence). His Honour suggested that if damages for distress are not recoverable under 

the DPA without financial loss, then there would be a difference between claims against public 
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authorities (where a claim under the Human Rights Act 1998 (UK) is available) and claims 

against others, such as Google. 

The claimants’ permission to serve out of jurisdiction was upheld. Justice Tugendhat was 

satisfied that there is a serious issue to be tried in each of the claimants’ claims for misuse of 

private information and in relation to the DPA claim. He also found that the claimants clearly 

established that the jurisdiction was appropriate to try each of the claims.   

Commentary 

This decision signifies an important step for privacy protection in the UK. The existence of a 

distinct tort of misuse of private information would expand opportunities for claimants to sue 

overseas-based companies for invasions of privacy. It may also be easier for claimants to get 

damages using a privacy tort claim rather than breach of confidence, although the UK courts 

have recently begun awarding damages for distress in breach of confidence cases (such as in 

Campbell).  

The Vidal-Hall decision is unlikely to have much impact in Australia as the UK jurisprudence is 

driven by the Human Rights Act and the obligations under the European Convention on Human 

Rights. Also, the development of the common law protection of privacy appears to have stalled in 

Australia. In 2001, the High Court held in Australian Broadcasting Corporation v Lenah Game 

Meats Pty Ltd that Victoria Park Racing and Recreation Grounds Co Ltd v Taylor does not stand 

in the way of the development of a tort of invasion of privacy. Two lower court decisions (Grosse 

v Purvis [2003] QDC 151 in Queensland and Doe v Australian Broadcasting Corporation [2007] 

VCC 281 in Victoria) have recognised such a tort, but the development of the tort has not been 

confirmed by an appellate court. 

In June 2013, the Commonwealth Attorney-General asked the Australian Law Reform 

Commission to conduct an inquiry into ways in which the law might prevent and redress serious 

invasions of privacy in the digital era. The ALRC was asked to provide recommendations for the 

legal design of a statutory cause of action for serious invasions of privacy as well as 

recommendations for other legal responses to privacy breaches. The ALRC will provide its final 

report by June 2014. This may lead to the legislature filling those gaps in privacy protection that 

the Australian common law fails to cover. 

This decision is available online at: http://www.bailii.org/ew/cases/EWHC/QB/2014/13.html 

Miranda Webster is a volunteer at the Human Rights Law Centre. 

Police detainee privacy rights breached by video monitoring toilet usage 

Her Majesty The Queen v Stephanie Mok, 2014 ONSC 64 (2 August 2013) 

Summary 

The Ontario Superior Court of Justice held that videotaping a detainee using the toilet in a police 

cell was a breach of her right to be free from unreasonable search and seizure. However, this 

breach of her privacy did not warrant a stay of the criminal proceedings against her. 

Facts 

Mok was arrested for impaired driving. The police observed her driving dangerously and 

conducted breath tests showing she was more than three times over the legal alcohol limit. She 

was detained in a cell in a local police station until she sobered up. 

The cell was under video surveillance. Mok was advised that there were video cameras 

throughout the entire police station and that everything in the station was being videotaped. 

http://www.bailii.org/ew/cases/EWHC/QB/2014/13.html
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Despite the cameras being clearly visible, Mok testified that she was not aware that there was a 

video camera in her cell. 

The video captured a full frontal view of Mok on the toilet. The trial judge noted that it was 

particularly offensive and abhorrent that the toilet paper roll was not on the wall beside the toilet 

but was eight feet away. The video captured Mok standing up and walking to retrieve the toilet 

paper with her pants at her ankles. 

Mok argued that the video surveillance and permanent record of her pulling down her pants, 

exposing her genitalia and using the toilet humiliated and degraded her. She applied for a ruling 

that the police had violated her section 8 right under the Canadian Charter of Rights and 

Freedoms – the right to be free from unreasonable search and seizure.  

The trial judge found that her section 8 Charter right to be free from unreasonable search and 

seizure had been violated. He held that the only reasonable remedy was a stay of the 

proceedings. 

The Crown appealed arguing that the trial judge erred both in his finding that there was a section 

8 breach and in the imposition of a stay of proceedings. 

Decision 

While the Ontario Superior Court of Justice agreed Mok’s section 8 right had been violated, the 

Court found that a stay of proceedings was unwarranted in this instance and allowed the appeal 

on that basis. 

Breach of Section 8 

The Court noted that the Canadian courts have identified a spectrum of privacy interests 

protected by section 8 of the Charter, including personal privacy. The Supreme Court has 

recognised that the right to be free from unreasonable search and seizure directly engages 

concerns for human dignity, integrity and autonomy. The Court emphasised that section 8 

guarantees against unreasonable search and seizure and protects only reasonable expectations 

of privacy. The plaintiff must establish that, subjectively, they expected privacy; however, that 

expectation must still be objectively reasonable. 

The Court noted that Mok’s actions in the cell reflected a lack of awareness of the surveillance; 

she walked across the cell with her pants around her ankles without any attempt to cover herself 

up. These circumstances were considered sufficient to establish she had a subjective expectation 

of privacy. 

The Court found that while detainees must, objectively, have a lowered expectation of privacy 

while in police custody, it remains reasonable for detainees to expect at least some minimal level 

of privacy. 

While the Crown argued that Mok did not have a reasonable expectation of privacy because she 

had been warned about the video cameras, the Court held: 

 she was too intoxicated to process information regarding the presence of video 

recording devices; 

 although she was told that everything in the police station was video recorded, this was 

not meant to be taken literally as there were clearly areas of the police station which 

were not recorded, such as private search rooms; and 

 the police cannot avoid breaching section 8 simply by notifying in advance that there 

would be video surveillance. Notification might be a more persuasive justification for 
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breaching section 8 if it were open to the detainee not to enter the videotaped cell or not 

to use the toilet being videotaped. 

The Court noted that whether Mok’s subjective expectation of privacy was objectively reasonable 

depends on striking the balance between individual and state interests. The Court agreed with 

the trial judge’s conclusion that the videotaping of detainees using the cell toilet by police officers 

of either gender is a “highly intrusive invasion of privacy.” On the other hand, the state’s 

legitimate interests in monitoring cells for safety and presentation of evidence are not so 

compelling that they ought not to give way to at least a modesty screen that partially blocks the 

camera’s view of the toilet. 

Therefore, Mok’s section 8 right was violated as she had a reasonable expectation of privacy. 

Stay of Proceedings 

The Court noted that ordering a stay of proceedings where state conduct has contravened 

fundamental notions of justice is a drastic remedy that should only be granted in the “clearest of 

cases.” 

The Court held that this was not the “clearest of cases” as the issue of videotaping toilets in 

police cells had not come before the courts before. The case involved a difficult balance between 

state and individual interests. 

Further, a stay of proceedings can only be a prospective remedy to prevent future perpetuation of 

a wrong rather than redress a past wrong. The Court found that the trial judge erred by granting 

the stay to compensate Mok for the past injustice she had experienced. 

The Court disagreed with the trial judge’s view that a stay of the proceedings was necessary to 

achieve a change in the way the police monitor their cells, expecting that the police would change 

their surveillance practices following this decision. 

Finally, the Court found that the trial judge did not give sufficient weight to the public interest in 

having this particular impaired driving charge resolved on its merits. The Court emphasised the 

seriousness of the crime and concluded that staying these charges was not an appropriate 

response. 

Commentary 

This case confirms that, in Canada, detainees have a reasonable expectation to a minimal level 

of privacy while in police custody. Any restrictions on a detainee’s privacy must be necessary to 

achieve a legitimate aim and must be the least restrictive measures available. 

In Australia, there is no general right to privacy. Australian common law and specific purpose 

statutes (like privacy and surveillance devices legislation) provide incomplete protection against 

invasions of privacy. 

In Victoria, the Charter of Human Rights and Responsibilities Act 2006 (Vic) protects, for an 

individual: 

 the right not to have his or her privacy unlawfully or arbitrarily interfered with (section 

13); and 

 the right of all persons deprived of liberty to be treated with humanity and with respect 

for the inherent dignity of the human person (section 22). 

Similar rights are protected in the Australia Capital Territory by the Human Rights Act 2004 

(ACT). 

As far as we are aware, no case has yet been brought under either piece of legislation regarding 

the privacy of prisoners. 
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This decision is available online at: http://canlii.ca/t/g2j11 

Jessica Courtney is a Solicitor at DLA Piper. 

Legal restrictions breach sex worker safety rights 

Canada (Attorney General) v Bedford, 2013 SCC 72 (20 December 2013) 

Summary 

The Supreme Court of Canada has held that criminalisation of certain activities relating to 

prostitution breach the right to security under section 7 of the Canadian Charter of Rights and 

Freedoms. The Court found that the impugned laws imposed dangerous conditions on what is 

otherwise a legal activity, that of selling sex. 

Facts 

Three women who currently work, or have worked as, prostitutes* (applicants) applied to the 

courts challenging the constitutionality of three sections of the Canadian Criminal Code, R.S.C. 

1985. The applicants claimed three sections of the Criminal Code (provisions) violated their rights 

under section 7 (security of the person) and section 2 (freedom of expression) of the Charter. 

Relevant law 

It is not illegal to sell sex in Canada. However, prostitution is regulated in a number of ways. 

Specifically, the Criminal Code contains the following provisions: 

 Section 210 which makes it an offence to keep, occupy, be found in, own, lease or 

otherwise control a bawdy house; 

 Section 212(l)(j) which prohibits living on the avails of prostitution; and 

 Section 213(l)(c) which prohibits communicating in public for the purposes of 

prostitution. 

A bawdy house is defined under section 197 as a place that is kept, occupied or resorted to by 

one or more persons for the purpose of prostitution or the practice of acts of indecency. 

Right to security of the person 

Section 7 of the Charter states: 

Everyone has the right to life, liberty and security of the person and the right not to be deprived 

thereof except in accordance with the principles of fundamental justice. 

Section 2 of the Charter guarantees the right to freedom of expression; however, the Court was 

not required to consider section 2 as it decided the case completely under section 7. 

First instance and appeal 

In the first instance the Application Judge held that the provisions violated both sections 2 and 7 

of the Charter and were therefore invalid. The Court of Appeal agreed as regards sections 

212(l)(j) and 210, striking out the word “prostitution” from the definition of bawdy-house. However, 

the Court of Appeal held that there was no violation of sections 2 or 7 of the Charter in relation to 

section 213(l)(c) (i.e. the provision prohibiting communicating in public for the purposes of 

prostitution.) 

Decision 

Preliminary Issues 

Before turning to consider the human rights questions, the court was asked to consider the 

following technical issues: 

http://canlii.ca/t/g2j11
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 When can lower courts look at a case similar to one previously ruled upon in a higher 

court? The court held that the threshold for revisiting issues is met for lower courts when 

there is a new legal question raised (as was the case here), or if there is a significant 

change in the circumstances or evidence. 

 What is the appropriate standard of causation? The Court held the applicable standard 

is the “sufficient causal connection” test. The Court rejected the argument that the cause 

of the risks was the fact that people were choosing themselves to work in a risky 

industry, or that the cause was solely down to the actions of third parties, such as 

clients. 

 What level of deference should be given to lower courts’ findings on social and 

legislative facts? The court held that the level of deference should be the same as for 

any other findings of fact. 

 Violation of the right to security of the person 

The Court concurred with the Applicant Judge’s finding that the provisions had imposed 

dangerous conditions on prostitution. The provisions prevented people engaged in risky activity 

from taking steps to protect themselves from those risks. Prostitutes were forced to work on the 

street rather than in safer indoor locations; they were prevented from hiring body guards, drivers, 

managers or receptionists, and were prevented from screening potential clients on the street for 

intoxication or propensity to violence. The provisions therefore clearly negatively impacted on the 

security of the person. 

The Court went into some detail on the nature of the relevant aspects of fundamental justice, that 

of arbitrariness, overbreadth and gross disproportionality. Applying them to the provisions, the 

Court held that: 

1. The harm brought about by the bawdy-house provision, that of preventing prostitutes 

from working in safer locations, is grossly disproportionate to its objective of preventing 

public nuisance. As the Court noted “Parliament has the power to regulate against 

nuisances but not at the cost of the health, safety and lives of prostitutes.” 

2. The criminalisation of living on the avails of prostitution –  intended to target pimps and 

exploitative conduct – actually punishes everyone who lives on the avails of prostitution, 

including those who could increase the safety and security of prostitutes. The provision 

is therefore overbroad as it includes some conduct that bears no relation to the purpose. 

3. Finally, the purpose of the communication provision is to take prostitution off the streets 

and out of public view, thus preventing nuisance. However, the negative impact on 

prostitutes, preventing them from screening potential clients, was considered by the 

Court to be a grossly disproportionate response to the possibility of nuisance caused by 

street prostitution. 

Interestingly, the Court noted that gross disproportionality is not concerned with the number of 

people who are impacted; a grossly disproportionate effect on one person is sufficient to violate 

the norm. 

The Court rejected the Attorney General’s argument that the prohibition on living on the avails of 

prostitution is justified under section 1 of the Charter as necessary to capture all exploitation, 

saying it was not minimally impairing. 

The Court held that the provisions were in breach of section 7 and therefore invalid. The invalidity 

was suspended for 12 months to allow Parliament to provide alternative regulations. 
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Commentary 

The case elicited significant attention in Canada and was the subject of interventions by more 

than 25 organisations. The case has provided welcome clarification to the concepts of 

fundamental justice and causation, as outlined above. Section 7 claims in Canada are continuing 

to see success against Government action or inaction, apparently in contrast to the lack of 

success in using equality rights. 

Unfortunately, by viewing the harm to the security of women through the lens of individual 

security and the ability of the individual to protect themselves from harm, the debate risks 

overlooking greater failings of the State to tackle the structural race inequalities that leaves many 

women without well-paying work, which in turn leads to a disproportionate number of Indigenous 

and newly arrived migrant women working in prostitution. The best ways to protect women from 

the violence of prostitution are not in the realm of negative rights, but positive obligations: 

increased economic equality, the provision of programs of support for women who wish to quit 

prostitution, and increased provision of social services and healthcare to those living on the 

margins of poverty. 

 The decision can be found here: http://canlii.ca/t/g2f56 

 *Note that while sex worker is the preferred term, this case summary has adopted the 

terminology used by the courts, that of prostitute. 

Emily Christie is a human rights lawyer on secondment from DLA Piper at the Human Rights 

Law Centre. 

 

OTHER HUMAN RIGHTS DEVELOPMENTS 

Inquiry announced: Time to reassess children held in immigration 

detention 

Ten years ago, the Australian Human Rights Commission produced its report, ‘A Last Resort? 

National Inquiry into Children in Immigration Detention’. When that National Inquiry was 

announced, there were over 700 children in immigration detention. Today there are around 1000 

children in detention in Australia, including over 400 children held on Christmas Island and more 

than 100 children detained in the regional processing centre on Nauru. These current numbers 

are far higher than at any time during that National Inquiry.  

We are talking about children living behind the wire and steel fences of closed detention facilities 

in our own country. Day-in, day-out, these children live with boredom and isolation. They have no 

freedom of movement. They are not free to visit the local park or playground. They can’t go to the 

beach for a swim. They can’t visit a museum or library. They can’t go to the movies. Even worse, 

on top of all this, many of them have limited access to education. 

The Commission’s 2004 Report found that the mandatory immigration detention of children was 

fundamentally inconsistent with Australia’s international human rights obligations and that 

detention for long periods created a high risk of serious mental harm. 

Since that time, there have been significant improvements in government policy through the use 

of community detention and bridging visas. However, despite the adoption of relatively more 

humane alternatives to detention, unprecedented numbers of children remain in closed detention. 

http://canlii.ca/t/g2f56
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In light of the significant body of medical evidence highlighting the detrimental health impacts of 

mandatory detention, the continued detention of these children is extremely concerning. 

Over what has now become a long period of time during which Australia has employed these 

mandatory detention policies, we have seen that about 90 percent of the asylum-seekers who 

arrive here by boat are found to be refugees. These people have therefore been able to settle in 

the Australian community. Yet, upon release, the unfortunate reality is that the children who have 

been held in mandatory detention will not have been afforded the same life chances as other 

children in our community. 

With this increase in numbers of children detained - and now subject to transfer to Nauru and 

Manus Island, it is time to reassess. 

On that basis, today I have announced a second national inquiry by the Australian Human Rights 

Commission into the mandatory and closed detention of children seeking asylum in Australia. 

Our over-arching objective is to assess the impact of immigration detention on the health, well-

being and development of these children. 

The Australian Government most certainly has a right to check the health and identity of all 

people seeking asylum, as well as to run security checks on them. But in doing so, how we can 

justify detention of these people for months - or even years. 

According to the United Nations Convention on the Rights of the Child 1989, the best interests of 

the child must be a primary consideration in “all actions regarding children”. It also states that a 

child may be detained “only as a measure of last resort and for the shortest appropriate period of 

time”. This is an international human rights convention to which Australia is a signatory – and 

these basic tenets should never be far from our dealings on this issue. 

Apart from the freedoms and opportunities that children in detention may be deprived of, the 

environment itself is of great concern to me. Consider the reports of self-harm and mental 

distress we hear of in immigration detention. In May 2013, the Commonwealth Ombudsman 

reported that, between January 2011 and February 2012 there were 4,313 incidents of self-harm 

in Australian detention facilities. How does this affect the children that are exposed to this 

anguish and these stressful conditions? Then consider that, between 1 January 2013 and 14 

August 2013 in Pontville Alternative Place of Detention, there were reports of 50 incidents of 

actual self-harm and 49 incidents of threatened self-harm - by unaccompanied, detained children. 

These children are not able to tell their stories, but the people around them can. The submissions 

– the information – we receive in our Inquiry is therefore critical. It is vital that we hear from as 

many people as possible. The vast majority of the children detained 10 years ago will now be 

adults, settled in Australia as recognized refugees and citizens of this country. Many people will 

have had direct experience with them and gotten to know them as professionals providing health 

and other services, as carers for refugee children at various times, as neighbours, friends, 

teachers, work colleagues, and in any number of other community capacities. We will be 

interested to learn from them about the impact of detention and, hopefully, to hear that they are 

now flourishing in their new lives. Very importantly, we want to hear from the detainees 

themselves. 

These children who are living and have lived in immigration detention need to be given a voice. 

Their stories need to be told. Their rights need to be addressed. We need to understand the long-

term effects on children of living in such circumstances. And we need to encourage government 

to respond, once again, with humanity. It is my hope that the eventual findings of this new Inquiry 

will achieve this outcome. 

Professor Gillian Triggs is President of the Australian Human Rights Commission. 
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Source: Australian Human Rights Commission  

Victoria Police Response to Racial Profiling  

After many years of relentless campaigning by community, legal and human rights groups, 

Victoria police have launched a three year action plan to address community concerns about 

discriminatory policing. 

"It's the outcome of everything we've been fighting for, and it kind of justifies what we've fought 

for,"  Maki Issa -  ABC News (31/12/13) 

Victoria Police have released a report into the historic inquiry into racial profiling and launched a 3 

year action plan to address community concerns about discriminatory policing and racial profiling. 

The 'Equality is not the same' report and two accompanying consultant reports are available on 

the Victoria Police website here and below. 

'Equality is not the same: December 2013 (PDF) 

'Review of field contact policy and processes' Final Report November 2013 (PDF) 

'Learning to Engage' A review of Victoria Police Cross-Cultural Training Practises Dec 2013 

(PDF) 

The 6 month Inquiry in 2013,  the result of a settlement as part of the Haile-Michael Federal race 

discrimination action, has resulted in some key community recommendations being adopted 

including Australia's first trial of stop and search receipting, monitoring of who is being stopped by 

police, policy reforms concerning police field contacts, and substantial reform of cross cultural 

training provided within Victoria Police. 

The 'Equality is not the same' report includes recommendations to: 

 Review and amend field contact policy so they do not lead to racial profiling, including 

the definitions of “reasonable suspicion and “high crime locations”, as well as the 

education of all police members on the revised policy and practices, 

 Amend the Victoria Police Manual so it directs members to inform individuals the reason 

why they were stopped, and to develop a trial of receipting which requires members to 

document the details of each contact. 

 Collect aggregated data on field contacts to monitor whether they are being applied 

disproportionately, and to develop processes for independent review of this data 

monitoring, 

 Establish stakeholder advisory groups to provide advice and guidance to Victoria Police 

on the development of policy, processes, data collection requirements and community 

engagement initiatives, 

 Review and evaluate training to ensure that ongoing cross-cultural training for all serving 

officers, and 

 Create education material on understanding and recognising unconscious bias and how 

it impacts on operational decision making. 

Smart Justice for Young People have provided a short statement on the outcomes. 

The Victorian Human Rights and Equal Opportunity Commission have produced this public 

statement and response (PDF) to the 3 year action plan. 

The launch prompted another significant editorial from The Age which stated; “There are six 

people in particular who deserve lasting gratitude: the young African-Australian men who 

https://www.humanrights.gov.au/news/stories/inquiry-announced-time-reassess-children-held-immigration-detention
http://www.police.vic.gov.au/content.asp?Document_ID=39350
http://www.police.vic.gov.au/content.asp?Document_ID=39350
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/files/Equality-is-not-the-same_Victoria-Police-Response-to-Community-Consultation-and-Reviews.pdf
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/files/CIRCA_Victoria-Police-Review-of-Field-Contact-Policy-and-Processes_Nov-2013.pdf
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/files/CIRCA_Victoria-Police-Review-of-Field-Contact-Policy-and-Processes_Nov-2013.pdf
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/files/Vic-Uni_Learning-to-Engage---A-review-of-Victoria-Police-Cross-Cultural-Training-Practices_Dec-2013.pdf
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/race_discrimination_case_documents.php
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/race_discrimination_case_documents.php
http://smartjusticeforyoungpeople.wordpress.com/
http://www.humanrightscommission.vic.gov.au/index.php/news-and-events/commission-news/item/707-commissions-support-for-recommendations-and-future-role-victoria-police-community-consultation-on-its-field-contact-policy-and-cross-cultural-training
http://www.humanrightscommission.vic.gov.au/index.php/news-and-events/commission-news/item/707-commissions-support-for-recommendations-and-future-role-victoria-police-community-consultation-on-its-field-contact-policy-and-cross-cultural-training
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/files/VEOHRC_Response_to_Victoria_Police_Report_-_30_December_2013.pdf
http://m.theage.com.au/comment/the-age-editorial/a-welcome-start-to-ending-racial-bias-20140101-30631.html
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courageously and tirelessly sought justice for what they rightly saw as a threat to their basic 

rights.”   We heartily agree. 

About the Racial Profiling Inquiry 

This historic inquiry and community consultation is the result of a settlement between six 

courageous young men and Victoria Police as part of the Haile-Michael Federal race 

discrimination action.  

Individuals, organisations and agencies affected by racially discriminatory policing made a total of 

70 submissions to the consultation. Ten of these are available for viewing via the Victoria police 

website here. 

The Legal Centre and law Firm Arnold Bloch Liebler made a comprehensive 132-page 

submission that sets out the key strategies required for genuine change and compliance with 

human rights and is available here. 

An overwhelming majority of the community submissions called for significant changes in Victoria 

Police field contact practices and to current training programs.  All  of the submissions viewed by 

us have clearly recommended stop and search receipting to be introduced with data collection 

and monitoring along with enhanced and specific anti-racism and racial profiling training. 

In discussing the inquiry Chief Commissioner Ken Lay was quoted as saying: “This is almost a 

new start for us. Never before have the Victoria Police consulted so widely with the community 

about the way we engage.”  

The Victoria Police inquiry into racial profiling and the resulting three year action plan represents 

a real hope for substantial reform and an end to racial profiling in Victoria, they are to be 

congratulated for conducted such a rigorous inquiry in such a short time frame. 

Addressing racially discriminatory policing would substantially improve the way in which police 

work with newly arrived, immigrant and culturally diverse communities in Victoria and see a rise in 

community confidence, trust and respect for Victoria Police. 

Source: Flemington & Kensington Community Legal Centre 

New evidence of war crimes in Sri Lankan civil war 

A landmark report, sheds new light on some of the worst alleged war crimes and crimes against 

humanity committed during the final months of the Sri Lankan civil war, which ended in May 

2009. This report will contribute to an upcoming meeting of the United Nations Human Rights 

Council where states will decide how to ensure accountability on this issue. 

The report, Island of impunity? Investigation into international crimes in the final stages of the Sri 

Lankan civil war, was produced by the Public Interest Advocacy Centre’s (PIAC’s) International 

Crimes Evidence Project (ICEP).  

The report brings together some of the world’s leading experts on war crimes investigations and 

international law. It combines detailed, impartial, legal analysis and expert forensic and military 

analysis with new information and eye-witness accounts.  

‘This is the most comprehensive, evidence-based report investigating allegations of war crimes 

and crimes against humanity in the Sri Lankan conflict,’ said PIAC CEO, Edward Santow. 

‘The report builds on what we already know about indiscriminate artillery bombardment of civilian 

areas, the denial of humanitarian assistance to those most affected by the hostilities, and specific 

incidents of extrajudicial killing, torture, sexual violence and enforced disappearance.’ 

http://www.communitylaw.org.au/flemingtonkensington/cb_pages/race_discrimination_case_documents.php
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/race_discrimination_case_documents.php
https://www.police.vic.gov.au/content.asp?Document_ID=39350
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/files/Victoria%20Police%20Inquiry%20ABL%20FKCLC%20Submission.pdf
http://www.police.vic.gov.au/content.asp?Document_ID=39350
http://www.communitylaw.org.au/flemingtonkensington/cb_pages/victoria_police_inquiry_2013.php
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The report will assist the UN Human Rights Council in considering how to ensure accountability 

for allegations of atrocities committed in the final stages of the civil war. The report presents an 

evidentiary platform for an international investigation into war crimes and crimes 

against humanity. 

One new eye-witness alleges that, after the conflict, the Sri Lankan Government has 

systematically exhumed civilian mass graves and destroyed crucial evidence of human remains. 

This has critical implications for future investigations and highlights the need for urgent action to 

be taken. 

‘The ICEP investigation reveals some of the gravest crimes under international humanitarian law 

and demands accountability,’ said John Ralston, Chair of ICEP’s Committee of Experts.  

‘This can only occur if there is a full independent and impartial international investigation.’ 

The report itself can be downloaded here. 

Source: Public Interest Advocacy Centre 

Inquiry into government access to internet and phone data announced 

On 12 December the Senate announced an inquiry into the Telecommunications (Interception 

and Access) Act 1979. The Act, among other things, allows for the interception and access of 

telecommunications data by Government agencies in certain circumstances. In some cases this 

means access by local governments and agencies to your personal data without a warrant, or 

indeed any judicial oversight. 

There is a legitimate concern that the Act, originally drafted to capture data about fixed line 

telephone calls and potentially radio communications, is not appropriately adapted for our mobile 

using, internet reliant, social media driven lives. Once, a local government could only have 

obtained data about the time and length of a phone call from one house to another. These days 

they could possibly obtain your location, and time of use, for every sms, phone call, facebook 

update, as well as your ‘subscriber info’, which potentially includes religion, relationship status 

and favourite band.  The issue is that, while the law around accessing data hasn’t changed, what 

may be considered ‘telecommunications data’ has changed, expanding the amount of information 

that can be obtained and therefore arguably leading to greater invasions of privacy. 

These issues became a matter of public concern when a media story ran last year revealing that 

data had been accessed more than 300,000 times in one year. Greens Senator, Scott Ludlum, 

introduced a draft bill in 2013 to attempt to fix some of the more egregious issues in the Act.   

People have until 27 of February to make a submission to the inquiry. There is no issues paper, 

nor are there any detailed terms of reference. The Senate has merely called for a comprehensive 

revision, with regard to the Australian Law Reform Commission’s 2008 report For Your 

Information: Australian Privacy Law and Practice report  and recommendations from the 

Parliamentary Joint Committee on Intelligence and Security Legislation report of May 2013. 

The ALRC in 2008 recommended that a review be initiated to consider whether the current 

system continues to be effective given technological developments, and changing community 

perceptions and expectations. The ALRC also put forward the idea of a public interest monitor to 

ensure the balance between privacy and other interests is maintained appropriately. The 

Parliamentary Committee has also made recommendations to ensure privacy is more adequately 

protected, including introducing a proportionality test for intercepting data and reducing the 

number of agencies who can access telecommunications data. 

http://www.piac.asn.au/publication/2014/02/island-impunity
http://www.piac.asn.au/news/2014/02/new-evidence-war-crimes-sri-lankan-civil-war
http://www.smh.com.au/technology/technology-news/access-to-private-net-phone-use-up-by-20--without-warrants-20121130-2amwp.html
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Comprehensive_revision_of_TIA_Act/Terms_of_Reference
http://www.alrc.gov.au/publications/report-108
http://www.alrc.gov.au/publications/report-108
http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=pjcis/nsl2012/report.htm
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This review focuses primarily on the interception and use of data by government agencies. New 

laws are coming into effect in March 2014 that will place greater obligations on private 

organisations, such as google, to inform individuals when they are collecting data about you and 

what data they have. 

Emily Christie is a lawyer seconded from DLA Piper to the Human Rights Law Centre. 

Children given right to bring complaints before UN Committee 

A new complaints mechanism under the UN Convention on Rights of Child is about to take effect. 

On 14 January 2014, Costa Rica became the tenth state to ratify the Third Optional Protocol to 

the Convention on the Rights of the Child on a Communications Procedure, meaning that three 

months’ time, on 14 April 2014, the complaints mechanism will come into force. 

The Third Optional Protocol enables individual children or groups of children to submit complaints 

regarding specific violations of their rights under the Convention on the Rights of the Child where 

they have not been able to obtain a remedy at a national level. 

Committee on the Rights of the Child Chair Kirsten Sandberg has commented that “We will have 

child-sensitive procedures and also safeguards to ensure the child is not being manipulated or 

used to make the complaint. And at all times we will work for the rights of the child and take that 

child’s views into account”. The Committee may ask the State to take interim measures to protect 

the child or the group of children. 

After examining a communication, the Committee will provide its views on the communication and 

will issue recommendations if the State concerned is found to have violated the Convention. The 

State party must respond within six months. 

Before the adoption of the Third Optional Protocol, the Convention on the Rights of the Child was 

the only significant international human rights treaty to lack a communications procedure – 

despite its near universal ratification (all countries have ratified the Convention except Somalia, 

South Sudan and the United States). 

Costa Rica joins Albania, Bolivia, Gabon, Germany, Montenegro, Portugal, Slovakia, Spain and 

Thailand as parties to the Third Optional Protocol. Australia is yet to sign or ratify the complaints 

mechanism. The HRLC has previously made a submission to the Australian Government strongly 

encouraging Australia to sign and expeditiously ratify the Third Optional Protocol: 

http://www.hrlc.org.au/upholding-childrens-rights-third-optional-protocol-crc 

Australia reneges on aid commitments 

Australia’s foreign aid budget will be reduced by another $100 million this financial year according 

to an announcement by Julie Bishop on 18 January 2014. This is on top of a cut of $4.5 billion 

over the next four years announced two days before the federal election in 2013. Much of the 

reduction can be found in Africa, the Pacific Islands and in environmental programs. Notably, 

funding will still be maintained on Nauru, Papua New Guinea and Indonesia. 

Aid groups have claimed this means they will lose money already allocated to programs related 

to water and sanitation, elimination of violence against women among others. 

Not only will this have a significant impact on development and human rights programs in the 

region, it is arguably a breach of Australia’s international human rights obligations. Under Article 

2(1) of the International Covenant on Economic, Social and Cultural Rights, Australia has an 

obligation to pursue the regional realisation of human rights through economic and technical 

assistance: 

http://www.theguardian.com/world/2014/feb/04/internet-privacy-how-new-laws-work
http://www.theguardian.com/world/2014/feb/04/internet-privacy-how-new-laws-work
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-d&chapter=4&lang=en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11-d&chapter=4&lang=en
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14166&LangID=E
http://www.hrlc.org.au/upholding-childrens-rights-third-optional-protocol-crc
http://www.abc.net.au/news/2014-01-18/federal-government-announces-details-of-foreign-aid-cuts/5206594
http://www.theguardian.com/world/2014/jan/18/aid-groups-accuse-coalition-of-broken-promise-after-it-announces-new-aid-cuts
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[e]ach State Party to the present Covenant undertakes to take steps, individual and 

through international assistance and cooperation, especially economic and technical, 

to the maximum of its available resources, with a view to achieving the full realisation 

of the rights… 

Under this Article it is the responsibility of all states, in their capacity as members of the 

international community, to take concrete, effective, targeted and expeditious steps to assist in 

the realisation of rights of people beyond their borders. This obligation is also articulated in article 

56 of the UN Charter, the Universal Declaration of Human Rights and the Convention on the 

Rights of Persons with Disabilities. According to a statement on the DFAT website, the Australian 

Government recognises that ‘development and human rights are interdependent and mutually 

reinforcing’. 

The Australian Government, and indeed all Australian political parties, had agreed to a target of 

0.5% of Gross National Income by 2015-16 despite a longstanding internationally agreed 

standard of 0.7% of GNI. Prior to the federal election foreign aid had reached 0.37% of GNI. With 

the Government now stating that the foreign aid budget will only increase according to the 

Consumer Price Index, it would appear that all talk of targets has effectively disappeared. 

Emily Christie is a lawyer seconded from DLA Piper to the Human Rights Law Centre. 

 

 FOREIGN CORRESPONDENT  

Rising to the Challenge: Australia’s contribution to the 12th Assembly of 

States Parties to the Rome Statute of the International Criminal Court 

From 20-28 November 2013, Australia joined 121 other States Parties, members of civil society 

and other stakeholders in The Hague for the 12
th
 annual Assembly of States Parties (ASP) to the 

Rome Statute of the International Criminal Court (ICC). As the governing and legislative body of 

the ICC, the ASP discusses and decides on issues central to the Court’s operations. The main 

topics of debate set for the 12th session were cooperation and the impact of the Rome Statute 

system on victims; however, at the request of the African Union, a special segment was held on 

the indictment of sitting heads of State and government and its consequences for peace, stability, 

and reconciliation. The aim of this special segment was to address the growing rift between the 

African Union, certain African States and the ICC. As a result, the 12th ASP was dominated by 

discussions on the Court’s relationship with Africa and on amending the Court’s rules on the 

presence at trial of indicted senior government officials while in office. Other topics debated at the 

ASP included the adoption of the Court’s budget, the operationalisation of the ICC’s Independent 

Oversight Mechanism, accountability in Syria and the election of a new judge. Australia, an 

annual participant in the ASP and State Party since 1 July 2002, played an important role in many 

of these discussions. 

Addressing the challenges of the 12
th

 ASP 

In relation to concerns raised that the ICC unfairly targets African States in its selection of cases, 

and calls for the deferral of the case against President Kenyatta, Australia stressed its openness 

for constructive dialogue. The issue arose at the ASP following the failure of a request to the UN 

Security Council for deferral of the ICC cases against President Kenyatta and his Deputy Ruto. 

According to article 16 of the Rome Statute, the UN Security Council has the authority to defer 

ICC investigations or prosecution for a period of 12 months. Australia, whose two-year term as a 

http://www.unmillenniumproject.org/press/07.htm
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non-permanent member of the Security Council commenced on 1 January 2013, said it 

understood the challenges for President Kenyatta and Deputy President Ruto to simultaneously 

meet their trial obligations while devoting their attention to the pressing security issues in their 

country and the region. Nevertheless, Australia said it was of the view that a deferral should only 

be granted in exceptional circumstances, when the proceedings themselves threaten 

international peace and security and alternative options have been exhausted. In Australia’s view, 

this threshold was not met and, therefore, Australia joined the majority of the Security Council 

members and did not support the deferral. 

At the ASP, Australia supported the adoption of proposed amendments to the Rules of Procedure 

and Evidence intended to increase the ICC’s flexibility, efficiency and effectiveness, but unlike 

New Zealand, Australia did not support calls from African States to amend article 27 of the Rome 

Statute regarding head of State immunity. Following days of intensive negotiations, the ASP 

adopted changes to the Court’s rules on the presence at trial of senior government officials while 

in office – new rules 134 bis, ter and quater of the Rules of Procedure and Evidence. States 

agreed to allow those mandated to fulfil “extraordinary public duties at the highest national level” 

to request excusal from presence at trial and to be represented by their legal counsel. The 

amended rule would only apply to persons summoned to appear and not those subject to an 

arrest warrant. The option of allowing an accused to appear in the courtroom via videolink was 

also adopted as part of this rule amendment. It will now be for ICC judges to decide on any such 

request for absence taking into account a number of factors, including the interests of justice and 

the nature of the hearing in question. 

Non-cooperation was also highlighted by Australia at the ASP as one of the most serious 

challenges to the effective functioning of the ICC. Australia noted in particular the issues of the 

non-execution of arrest warrants (against 14 persons) and non-essential contacts with a 

person(s) against whom there is an outstanding ICC surrender request. Cooperation with the 

Court (also in relation to the UN and African Union) was discussed extensively during the ASP 

and culminated in the adoption of a resolution that attempts to address these concerns. In a 

separate resolution the ASP recalled their earlier decision to establish a representation of the 

Court at the African Union Headquarters in Addis Ababa and reiterated that such presence would 

promote dialogue with the Court and promote the understanding of the ICC’s mission within the 

African Union and among African States. The ASP emphasized the need to pursue efforts aimed 

at intensifying dialogue with the African Union and to strengthen its relationship with the Court.  

Finally, Australia also engaged in discussions at the ASP on victim participation and the Court’s 

budget for 2014. In the discussion on victim participation at the ICC, Australia noted that it ratified 

the Rome Statute in order to turn the words “never again” into action, and reaffirmed the value of 

the victim’s mandate in the Rome Statute system. Nevertheless, Australia questioned the 

efficiency and effectiveness of the current system, which comprises several different models for 

victim participation, and stressed the need to deal with the issues of victim participation and 

reparations in a meaningful way. These concerns were reflected in the resolution on victims 

adopted by the ASP. Despite some early setbacks in negotiations arising from Canada’s 

unwillingness to join consensus on a proposed ICC budget, the ASP agreed on the Court’s 

budget for 2014. Representing an increase of €6.4 million, the Court will have €121.55 million at 

its disposal in 2014. In 2013, Australia contributed over €3.5 million to the Court’s budget.  

Australia as a regional role model on the ICC 

During the opening plenary session of the ASP, Australia’s representative reiterated Australia’s 

unwavering commitment to the ICC and to the aims and objectives of the Court, including, most 

critically, to end impunity for serious international crimes in order to help deter their commission. 
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Australia has long supported the creation of the Court and plays an important regional role in 

relation to the ICC. This is particularly crucial as the majority of States in the Asia Pacific region 

(and across Asia more broadly) remain outside the Rome Statute system. At the Pacific Outreach 

Roundtable on the ICC in Sydney on 16 February 2012, Australia, Cook Islands, Marshall 

Islands, Palau, Papua New Guinea, Samoa, Tonga, Tuvalu and New Zealand agreed that it was 

desirable for all Pacific Island Countries to become States Parties to the Rome Statute and called 

upon the region to consider acceding to the Statute as amended in 2010 (i.e. including the 

amendments on war crimes and on the crime of aggression). 

Australia was a key participant in drafting the elements of the crime of aggression, and is in the 

process of ratifying the Kampala amendments on the Crime of Aggression and war crimes. 

Australia strongly endorsed the statement of ICC President H.E. Judge Sang Hyun Song that the 

more countries that join the Rome Statute the more effective it becomes and that he did not want 

to see Asia Pacific falling behind in one of the most rapidly developing areas of international law. 

At the ASP both Australia and New Zealand offered to assist other States in the Asia Pacific 

region with the ratification and implementation of the Rome Statute through positive 

complementarity. 

The forthcoming 13
th

 ASP: Challenges in 2014 

The ASP appears to have successfully met the challenges to the Court’s legitimacy raised at its 

12th session. Without a doubt, States Parties will be closely monitoring the Court’s 

implementation of the new rules and its decisions over the next 11 months until the 13
th

 ASP to 

be held in New York. Australia will continue to work alongside the Court, States Parties and other 

stakeholders towards the resolution of these issues. Australia will also continue to play a crucial 

role in the region and will help to ensure that the most serious crimes of concern to the 

international community are investigated and prosecuted. As a non-permanent member of the UN 

Security Council until January 2015, Australia has a unique chance to promote and assist the 

work of the Court and help to end impunity around the globe. 

Jolien Quispel, Senior Research Associate with the Public International Law & Policy Group, 

The Hague. 

 

 NOTICE BOARD 

Justice Connect 

Justice Connect is looking for a Social Worker for the new Women’s Homelessness Prevention 

Project, based within Homeless Law. It’s a great opportunity for a social worker with experience 

working with women and children, significant knowledge of the housing and homeless sector, and 

a desire to make a difference for social justice. Applications close 5pm Friday 14 February. 

International Service for Human Rights 

The ISHR in Geneva is seeking an outstanding advocate and program manager to join their 

dynamic team. It is envisaged that the Human Rights Program and Advocacy Manager will lead 

ISHR’s work with women defenders and LGBT rights defenders and coordinate ISHR’s 

engagement with one or more international mechanisms. Applications close 7 March 2014. 

http://www.justiceconnect.org.au/get-involved/jobs/job-opportunity-social-worker-women%E2%80%99s-homelessness-prevention-project
http://www.justiceconnect.org.au/get-involved/jobs/job-opportunity-social-worker-women%E2%80%99s-homelessness-prevention-project
http://www.ishr.ch/sites/default/files/page/documents/vacancy_announcement_-_human_rights_program_manager.pdf
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National Association of Community Legal Centres 

NACLC is seeking a Deputy Director Policy and Advocacy and a Deputy Director Sector 

Sustainability. 

Australians Detained Abroad 

New Melbourne based NGO is seeking an Executive Coordinator. 

 

HRLC MEDIA COVERAGE 

The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

 Hugh de Kretser, Choices must be seen to be unbiased, The Australian‚ 31 January 

2014 

 Emily Howie, Australia dangerously close to the abuse of fleeing Sri Lankans, The 

Conversation‚ 15 January 2014 

 ID checks at poll booths “unnecessary”, Brisbane Times‚  23 January 2014  

 Jeff Waters, Human rights advocate calls for Nauru’s asylum seekers to be recalled, 

ABC Radio Australia‚  22 January 2014  

 Jeff Waters, Nauru deportation laws may be used in asylum cases, ABC News‚  22 

January 2014  

 Oliver Milman, Victoria police powers to remove protesters “a risk to free speech”, The 

Guardian‚  21 January 2014  

 Thea Cowie , Nauru legal system in turmoil, SBS World News Australia‚  20 January 

2014  

 Shane Green, Our gatekeeper for fairness gets mad as hell, The Age‚  18 January 2014  

 Broede Carmody, When gay sex was a crime: campaign to expunge records goes 

national, Crikey‚  17 January 2014  

 Cec Busby, Victoria moves to wipe criminal records for gay convictions, Gay News 

Network‚ 13 January 2014 

 Tammy Mills, Let there be light: Decision ends suffering, The Border Mail‚ 13 January 

2014 

 Benjamin Riley, Historical gay sex convictions to be expunged, Star Observer‚ 13 

January 2014 

 Farrah Tomazin, Victoria to expunge criminal records of men convicted over gay sex, 

The Age‚ 12 January 2014 

 Luke Waters, Victoria to quash records of men convicted of gay sex, SBS News‚ 12 

January 2014 

 Melissa Iaria, Vic to erase convictions for gay sex, The Herald Sun‚ 12 January 2014 

 Next Human Rights Commissioner embroiled in standing-up-for-human-rights shock, 

The Australian‚ 9 January 2014 

http://www.clc.net.au/JobAds/
http://www.clc.net.au/JobAds/
http://australiansdetainedabroad.org/about/careers-volunteer-opportunities
http://www.theaustralian.com.au/business/legal-affairs/choices-must-be-seen-to-be-unbiased/story-e6frg97x-1226814191519
http://theconversation.com/australia-dangerously-close-to-the-abuse-of-fleeing-sri-lankans-21166
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 Alyssa Allen, Attorney-General examines QLD’s anti-bikie laws, 774 ABC Melbourne‚ 8 
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 Jane Lee and Rania Spooner, Attorney-General looking at Queensland bikie law for 

Victoria, The Age‚ 8 January 2014 
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