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THANK YOU! 

Human Rights Week Challenge 

Thank you to all our supporters who generously donated to our 2013 Human Rights Week 

Challenge. 

Every donation – from $15 to $12,000 – helped us reach our target and raise nearly $110,000 

thanks to the generous match funding donations from King & Wood Mallesons, Allens, Oak 

Foundation and our board members. 

With less than 15% of our funding from government, this support is critical to our ability to 

maintain our strategic combination of legal action, education and evidence-based advocacy 

throughout 2014. 

Thank you! 

 

 

 OPINION 

Freedom of speech in a racially diverse society 

Freedom of speech is a right which throws up particular challenges as we seek to maintain, and 

indeed strengthen, social cohesion in contemporary Australia. It throws up those challenges 

because the balance between freedom of speech and other fundamental human rights needs 

always to be responsive to present circumstances.  

An important present circumstance is that Australia is a strikingly racially diverse country. This 

has not always been the case; at the end of the Second World War well over 90 percent of the 

Australian population was of Anglo-Celtic stock. By 2011 46 percent of our population comprised 

first or second generation Australians with 27 percent of us being born overseas. Between 2007–

2011 the leading country of birth for immigrants was India (13 percent) with the UK second (12 

percent). Among settler arrivals in 2011–2012, immigrants from NZ and the UK ranked first and 

third; of the remaining seven top countries of origin, six were Asian and one was African.  

Another relevant present circumstance is that in present day Australia, where swearing and even 

blasphemy is relatively common, the only actually taboo language left is probably that of racial 

insult; terms such as “yid”, “kike”, “boong”, “nigger” and “ape” to name a few.  

So how should these present circumstances inform our thinking about freedom of speech? 

Freedom of speech is a fundamental right critical to any liberal democracy. But, there are and 

always have been numerous exceptions to the right of freedom of speech. Freedom of speech is 

not an ideology. It is not the case that any argument against complete freedom of speech must 

necessarily be rejected by right-thinking people. Statements which imply “we’re for freedom of 

speech and you are for censorship and ideological tyranny” merely stigmatize counter arguments 

rather than meet them. We must be careful to allow free speech about free speech. 

There will always be debate about what constitute reasonable limits on free speech. This means 

that the important questions about freedom of speech are questions about balance and limits; 

questions about whether any suggested limitation on freedom of speech constitutes an 

appropriate balance in a democracy between the rights of those who may wish to express 

themselves and the rights of those sought to be protected by the proposed limitation.  
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In considering whether it is reasonable to limit the freedom to engage in racial abuse it is 

important to pay particular attention to the impact of such abuse on those to whom it is directed. 

While the inclination of the rest of us might be to hate what is said but defend to the death the 

right to say it, the more critical issue is the impact of racial abuse on its targets and the damage 

done by it to the inclusive character of our society. 

We should not be complacent about the inclusive character of our society. The Race 

Discrimination Commissioner in a recent speech revealed that in the year 2012–13 the Australian 

Human Rights Commission experienced a 59 percent increase in the number of complaints of 

racial discrimination received when compared with 2011–12.  

The latest Mapping of Social Cohesion report from the Scanlon Foundation similarly reports a 

sharp rise in discrimination with 40 percent or more of new arrivals from Malaysia, India, Sri 

Lanka, Singapore and China having experienced discrimination because of their colour, race or 

religion.  

The harm in racial abuse with which I believe we should be most concerned is its assault on 

inclusiveness and thus on our democracy. It undermines our democracy by its attack on the 

dignity and thus social standing in the broad Australian community of members of vulnerable 

minorities; its attack on their entitlement to justice and reputation, on their status as persons 

qualified to participate in ordinary social interaction on the basis of equality. It is ironic that by 

allowing those who wish to use such speech the freedom to do so, we may well allow those 

targeted by it to be intimidated into silence. An additional danger is that, feeling unable to speak 

as equal members of society, they might brood privately, perhaps with their friends, over possible 

retribution.  

It is to be expected in a pluralistic society that there will be differences of view between those who 

incline to a more libertarian, and those who inclined to a more egalitarian, view of justice. Wide 

and respectful engagement by our political leaders on free speech is necessary but, at the end of 

the day, it seems to me that the views of members of those vulnerable racial minorities most 

likely to be the targets of race-based insult should be accorded very considerable weight. On 21 

November 2013 a statement authorised by, among others, the Executive Council of Australian 

Jewry, the National Congress of Australia’s First Peoples, the Arab Council of Australia and the 

Chinese Australian Forum expressed strong opposition to any change to section 18C of the Race 

Discrimination Act. Those of us who belong to the privileged majority would, I suggest, be well 

advised to listen carefully to what those more vulnerable to racial abuse than we are have to say 

on this important topic. 

The Hon Catherine Branson QC is a former President of the Australian Human Rights 

Commission and a former judge of the Federal Court of Australia. This article is based on the 

Inaugural Sylvia Walton Equity and Diversity Annual Public Lecture entitled “Can One Have Too 

Much of a Good Thing? Reflections on Freedom of Speech in a Diverse Society” delivered earlier 

this month. Catherine was recently appointed to the HRLC board. 
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 NEWS IN BRIEF 

Government to scrap peak body for Aboriginal legal services 

The Commonwealth Government has announced the defunding of the peak body of Aboriginal 

and Torres Strait Islander Legal Services and all law reform and policy officer positions within 

each state and territory affiliate. The National Congress of Australia’s First Peoples has also been 

told it will lose funding from the Government from July next year.  

Government succeeds in striking down ACT marriage laws in High Court 

The High Court has struck down the ACT’s short-lived same-sex marriage laws in a judgment 

that also confirmed Federal Parliament does have the power to legislate for marriage equality 

leading legal commentators to conclude that achieving marriage equality nationally is now only a 

matter of political will. Meanwhile, the Communications Minister, Malcolm Turnbull, believes it is 

likely the Government will allow a conscience vote on gay marriage before the next election. Mr 

Turnbull’s comments to the media prompted Liberal Senator, Cory Bernardi, to call for Mr 

Turnbull’s resignation from the front bench. 

Government retaliates against Senate blocking TPVs 

The Senate has voted to block the reintroduction of temporary protection visas prompting 

Immigration and Border Protection Minister, Scott Morrison, to place an immediate ban on his 

Department issuing any new permanent protection visas. Faced with a High Court challenge to 

this measure, the Minister subsequently revoked the cap on protection visas. 

Amnesty report slams conditions on Manus Island 

Asylum seekers are being subjected to humiliating treatment and appalling conditions on the 

Manus Island detention centre in a deliberate effort to pressure them to go back to where they 

came from, Amnesty International has alleged. Meanwhile, Foreign Minister Julie Bishop has said 

conditions at the immigration detention centre for asylum seekers on Nauru are better than 

mining camps. Her praise for the conditions has come under fire amid claims she visited only 

staff housing from Senator Hanson-Young who has described the conditions as being designed 

to destroy people mentally and emotionally. 

Asylum seekers to sign a code of conduct 

There's widespread criticism of new Federal Government regulations requiring asylum-seekers to 

sign a code of conduct before they can renew their bridging visas. 

Plan to house Victorian prisoners in shipping containers 

Corrections Victoria plan to deal with increased prisoner numbers by housing prisoners in re-fitted 

shipping containers at one regional jail. Meanwhile, the Victorian ombudsman has found that 

children have been locked up in adult jails across the state and has made several 

recommendations to the change the system. 

http://www.theaustralian.com.au/national-affairs/policy/coalition-scales-back-cuts-to-legal-aid/story-fn9hm1pm-1226784449022
http://www.theaustralian.com.au/national-affairs/policy/coalition-scales-back-cuts-to-legal-aid/story-fn9hm1pm-1226784449022
http://www.theaustralian.com.au/national-affairs/policy/first-peoples-body-vows-to-continue-despite-funding-cut/story-fn9hm1pm-1226786976051
http://www.theaustralian.com.au/national-affairs/policy/first-peoples-body-vows-to-continue-despite-funding-cut/story-fn9hm1pm-1226786976051
http://www.theaustralian.com.au/national-affairs/high-court-strikes-down-act-gay-marriage-law/story-fn59niix-1226781474406
http://www.abc.net.au/news/2013-12-12/high-court-decision-on-act-same-sex-marriage-laws/5152168
http://www.smh.com.au/comment/gay-marriage-is-now-only-a-matter-of-political-will-20131216-2zh9h.html#ixzz2nhxZIkyC
http://www.smh.com.au/comment/gay-marriage-is-now-only-a-matter-of-political-will-20131216-2zh9h.html#ixzz2nhxZIkyC
http://www.smh.com.au/federal-politics/free-vote-likely-on-gay-marriage-malcolm-turnbull-20131215-2zetg.html#ixzz2nyHZhEal
http://www.abc.net.au/news/2013-12-16/malcolm-turnbull-told-to-stop-advocating-gay-marriage/5158842
http://www.abc.net.au/news/2013-12-16/malcolm-turnbull-told-to-stop-advocating-gay-marriage/5158842
http://www.theguardian.com/world/2013/dec/03/senate-votes-to-block-temporary-protection-visas
http://www.abc.net.au/radionational/programs/breakfast/government-moves-to-bridging-visas-following-tpv-abolition/5133208
http://www.abc.net.au/radionational/programs/breakfast/government-moves-to-bridging-visas-following-tpv-abolition/5133208
http://www.theage.com.au/federal-politics/political-news/scott-morrison-moves-to-revoke-governments-freeze-on-protection-visas-20131220-2zp29.html
http://www.smh.com.au/federal-politics/political-news/amnesty-international-report-accuses-manus-island-detention-centre-of-humiliating-asylum-seekers-20131211-2z6ft.html#ixzz2nyGgB2kQ
http://www.smh.com.au/federal-politics/political-news/amnesty-international-report-accuses-manus-island-detention-centre-of-humiliating-asylum-seekers-20131211-2z6ft.html#ixzz2nyGgB2kQ
http://www.abc.net.au/news/2013-12-11/manus-island-violates-prohibition-against-torture-amnesty/5150664
http://www.abc.net.au/news/2013-12-19/an-bishop-says-nauru-better-than-mining-camps/5168144
http://www.abc.net.au/news/2013-12-19/an-bishop-says-nauru-better-than-mining-camps/5168144
http://www.smh.com.au/federal-politics/political-news/julie-bishop-under-fire-for-praising-conditions-on-nauru-20131219-2zo5g.html#ixzz2ny2t2ArW
http://www.smh.com.au/federal-politics/political-news/julie-bishop-under-fire-for-praising-conditions-on-nauru-20131219-2zo5g.html#ixzz2ny2t2ArW
http://www.smh.com.au/comment/agony-of-children-treated-worse-than-animals-20131218-2zl90.html
http://www.smh.com.au/comment/agony-of-children-treated-worse-than-animals-20131218-2zl90.html
http://www.theguardian.com/world/2013/dec/16/asylum-seekers-living-in-australia-forced-to-sign-code-of-conduct
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/307048/Fury-greets-asylum-seeker-code-of-conduct
http://www.abc.net.au/am/content/2013/s3903648.htm
http://www.abc.net.au/am/content/2013/s3903648.htm
http://www.abc.net.au/am/content/2013/s3910811.htm
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Queensland to expand mandatory sentencing 

Criminals convicted of burglary, car theft and sex offences could face mandatory jail terms if the 

Queensland Government pushes ahead with plans to dictate more sentences to judges. 

Native title claim succeeds after 20 years in court 

After more than 20 years in the court system, the Federal Court has approved a native title claim 

recognising the traditional ownership of the Bandjalang people over an area in northern New 

South Wales.  

Specialist doctor quits NT alcohol rehabilitation  

The doctor who helped to establish the Northern Territory Government’s mandatory alcohol 

rehabilitation program has quit in protest against the way the program is operated. 

Warning of another stolen generation 

Victoria's new Commissioner for Aboriginal Children and Young People says the State may soon 

have another "stolen generation" because of the high number of Aboriginal children being 

removed from their families and placed into care. 

Nelson Mandela laid to rest 

One of the 20
th

 century’s great champions of freedom and equality, Nelson Mandela, has been 

laid to rest during a state funeral in his home town. Mandela’s remarkable life of activism and 

incredible achievements have been celebrated in memorial events around the world. 

 

 

ANNUAL REPORT 

A year of impact: Annual Report of the Human Rights Law Centre 

We’re pleased to present our 2012/13 Annual Report. 

The quality, volume and impact of the work detailed in this report is a great example of why 

donations to the Human Rights Law Centre were this year ranked as one of the Top 50 

Philanthropic Gifts ever made in Australia. 

Whether it’s securing landmark anti-discrimination protections, ensuring Australia is held to 

account at the UN, preventing the transfer of children into adult prisons or advancing marriage 

equality, the work of the Human Rights Law Centre results in both justice for individuals and 

systemic change. 

Looking at our year of impact, it’s easy to ask how the Human Rights Law Centre achieves so 

much with just seven staff and a modest budget. The answer is partnerships. Our success relies 

on partnerships. With less than 15% of our funding coming from government, your support is 

critical to achieving the impact we have on human rights law, policy and practice. 

Thanks for your support. 

 

 

http://www.couriermail.com.au/news/queensland/no-excuses-its-straight-to-jail-if-sheriff-bleijie-gets-his-way-with-judges/story-fnihsrf2-1226785387304
http://www.abc.net.au/news/2013-12-02/native-title-claim-on-nsw-north-coast-approved-by-federal-court/5129170?section=nsw
http://www.abc.net.au/news/2013-12-02/native-title-claim-on-nsw-north-coast-approved-by-federal-court/5129170?section=nsw
http://www.abc.net.au/news/2013-11-29/nt-doctor-quits-alcohol-rehab-program/5123996
http://www.abc.net.au/news/2013-12-18/victoria-warned-of-another-stolen-generation/5165588
http://www.abc.net.au/news/2013-12-18/victoria-warned-of-another-stolen-generation/5165588
http://www.abc.net.au/news/2013-12-15/nelson-mandela-laid-to-rest-in-qunu-after-10-days-of-mourning/5157730
http://www.abc.net.au/news/2013-12-15/nelson-mandela-laid-to-rest-in-qunu-after-10-days-of-mourning/5157730
http://www.abc.net.au/news/specials/nelson-mandela/
http://www.abc.net.au/news/specials/nelson-mandela/
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=0&KID=138925&LID=682154
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=0&KID=138925&LID=682155
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=0&KID=138925&LID=682155
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 HRLC POLICY WORK AND CASE WORK 

Australian Government succeeds in striking down ACT marriage laws, but 

High Court delivers important silver lining 

Although disappointed that the High Court overturned the ACT’s new same-sex marriage laws, 

marriage equality advocates have welcomed the court’s confirmation that the Federal Parliament 

does have the ability to legislate for marriage equality. 

The Human Rights Law Centre’s Director of Advocacy & Strategic Litigation, Anna Brown, said 

the unfavourable decision, which nullifies the marriages of all the couples who tied the knot over 

the last week in the ACT, did at least point to a way forward. 

“This is obviously a blow to the same-sex couples who have made the most of the short window 

of opportunity to get married in the ACT. Fortunately, there is a silver lining – the High Court has 

confirmed beyond doubt that the Australian Constitution allows the Federal Parliament to legislate 

for marriage equality,” said Ms Brown. 

The Human Rights Law Centre represented Australian Marriage Equality to appear as a “friend of 

the court” during the case to provide specialist information to the hearing. 

Ms Brown said the outcome clears the way for the Federal Parliament to show leadership and 

deliver marriage equality across the nation. 

“It’s clear that the majority of Australians want our Federal Parliamentarians to ensure all 

Australians are equal before the law. Discrimination against same-sex couples needs to end and 

our politicians have the power to end it now and to make marriage equality a reality across the 

country,” said Ms Brown. 

While the Human Rights Law Centre previously expressed concerns about the chances of the 

ACT’s laws surviving the Australian Government’s challenge, Ms Brown said state-based laws 

such as the proposals in Tasmania and NSW, would have a greater chance of surviving a High 

Court challenge. 

“Importantly, as well as confirming that the Federal Parliament can legislate for same-sex 

marriage, the problems in the ACT law identified by the Court have not been included in the NSW 

and Tasmania same-sex marriage bills, so there are still ample avenues for Australians to pursue 

marriage equality,” said Ms Brown. 

The High Court’s decision can be found online here and its summary here. 

Australian Marriage Equality is represented on a pro bono basis by Jeremy Kirk SC, and Perry 

Herzfeld of Counsel, the Human Rights Law Centre and law firm Allens. 

To see AME’s submission, click here. 

Aboriginal, ethnic, religious and community groups: Australia must retain 

strong and effective protections against racial vilification 

Racism remains widespread in the community and important protections against racial vilification 

must be retained in Australian law, says a broad coalition of organisations. 

In a joint letter sent to the Attorney-General, more than 150 organisations from all around 

Australia have highlighted the critical role that the Racial Discrimination Act has long played in 

combating racial hatred and protecting individuals and groups against discrimination and hate 

speech. 

http://www.austlii.edu.au/au/cases/cth/HCA/2013/55.html
http://www.hcourt.gov.au/assets/publications/judgment-summaries/2013/hca55-2013-12-12.pdf
http://www.hcourt.gov.au/assets/cases/c13-2013/Cth-ACT_AME.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/12/Open-Letter-Racial-Vilification-Protections.pdf
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The organisations represent a wide range of Aboriginal, ethnic, religious, community and legal 

groups and include leading organisations such as Amnesty International Australia, the Australian 

Council of Social Services, Oxfam Australia, the Lowitja Institute and the Refugee Council of 

Australia. 

“Racist hate speech has no place in Australia,” said Hugh de Kretser, Executive Director of the 

Human Rights Law Centre. “Current laws prohibiting racial vilification provide essential protection 

to individuals and communities against racist hate speech.” 

Community groups are concerned that any repeal of these provisions would produce a situation 

in which there are no clear limits for racist hate speech in Australia. “Racial hatred causes serious 

harm to individuals and the current law balances freedom of speech with freedom from 

vilification,” said Mr de Kretser. 

“Many Aboriginal and Torres Strait Islander peoples experience racism and hate speech on a 

regular basis,” explained Rodney Dillon, Amnesty International Australia’s Indigenous Rights 

Campaigner. “Strong legal protections send a clear message that racist hate speech is not 

acceptable and that people who experience such treatment will be protected by the law.” 

“The repeal of section 18C would be incredibly damaging, sending a signal that hate speech is 

acceptable and allowing racism to get a foothold in our proudly multicultural nation,” said Joe 

Caputo, Chair of the Federation of Ethnic Communities’ Councils of Australia. “Ethnic 

communities, and indeed all members of our community, need legal protection against vilification, 

harassment and intimidation.” 

“Whether you are on a sporting field or walking down the street, racism and racial vilification have 

no role to play in our community. It is unacceptable and it causes harm to that person and their 

family, it cuts to the core of who that person is,” said AFL footballer Adam Goodes. 

“Several high profile incidents in recent years demonstrate that we still have a long way to go as 

a community and that laws protecting people from racial vilification are necessary,” said Dr 

Cassandra Goldie, CEO of Australian Council of Social Services. 

“This isn’t about hurt feelings and offence, these laws protect against serious acts of hate that 

cause harm to individuals and diminish us as a community. It’s time for us to unite and stand up 

for the richness and diversity that makes our country great,” said Dr Goldie. 

“Our racial discrimination laws are an important part of what makes us a fair, decent society – 

stripping them away after one misreported case isn’t the answer,” said Priscilla Brice from All 

Together Now. 

Click here for background information on Australia’s racial vilification laws 

Click here for a copy of the joint letter and list of endorsing organisations 

A full media pack is available here 

Further information about freedom of expression and freedom from racial hatred and the racial 

vilification provisions of the Racial Discrimination Act, including fact sheets, media commentary 

and papers and speeches, is available at http://www.hrlc.org.au/racial-vilification-protections. 

Aboriginal legal service cuts will make justice more remote 

The Australian Government’s decision to cut funds to vital Aboriginal legal services will make 

justice more remote for Australia’s most marginalised and disadvantaged communities. 

The Human Rights Law Centre’s Executive Director, Hugh de Kretser, said the announcement 

that the Government will defund the national peak body for Aboriginal legal services flew in the 

face of Prime Minister Tony Abbott’s pledge to be the PM for Aboriginal Affairs. 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=0&KID=139148&LID=681047
http://www.hrlc.org.au/wp-content/uploads/2013/12/Open-Letter-Racial-Vilification-Protections.pdf
http://www.hrlc.org.au/wp-content/uploads/2013/12/Media-Alert-Open-Letter-Racial-Vilification-Protections.pdf
http://www.hrlc.org.au/racial-vilification-protections
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“Legal aid is a key part of ensuring that all people are equal before the law. This announcement 

makes a mockery of the Federal Government’s commitment to Indigenous affairs and access to 

justice,” said Mr de Kretser. 

The National Aboriginal and Torres Strait Islander Legal Services (NATSILS) and law reform 

workers in Aboriginal legal services around Australia will be completely defunded. 

“These cuts will not only make access to justice more remote for Aboriginal and Torres Strait 

Islander peoples, they will exacerbate the shocking rate of Indigenous over-imprisonment. 

“Aboriginal legal service law reform work helps to fix problems with laws and policies. It allows the 

voices of Australia’s most marginalised and disadvantaged to be heard in law reform processes. 

It addresses injustice. 

“Repeated parliamentary inquiries have highlighted the chronic underfunding of Aboriginal legal 

services. Today’s cuts run completely counter to those repeated recommendations. 

“We need to make sure the justice system is available for all people who need it, we should not 

cut funding and close the door to our country’s most marginalised and disadvantaged. 

“To cut this funding while at the same time restoring $2.2 million in legal assistance funding for 

miners, pastoralists, commercial fishers and councils to respond to native title claims reveals a 

completely misguided set of priorities,” said Mr de Kretser. 

The HRLC is also concerned about the $34 million in cuts to other legal services outlined in the 

Mid-Year Economic and Fiscal Outlook report. 

“These are significant cuts to already overstretched services. Community legal services, 

Indigenous legal services and legal aid commissions perform preventative, cost-saving legal work 

that governments should be encouraging, not cutting,” said Mr de Kretser. 

Victorian Ombudsman: Children don’t belong in adult prisons 

A damning report into the operation of Victoria’s corrections system has identified the 

mistreatment of young people in detention and again highlighted the need for a fully independent 

prison watchdog. The Victorian Ombudsman’s report follows an investigation into the mistaken 

transfer of five children into the adult prison system. 

“Children do not belong in adult prisons, let alone high-security units within maximum security 

prisons,” said Ben Schokman, Director of International Advocacy at the Human Rights Law 

Centre. 

“Poor decision-making processes, inadequate legal protections and a lack of independent 

oversight leads to mistakes which have grave consequences for the lives of young people in 

Victoria.” 

“The Ombudsman’s report identifies what many have been saying for some time now. It is never 

justified, in any circumstances, to transfer young people into adult prison, and the processes 

currently in place to prevent this from happening are clearly inadequate,” said Mr Schokman. 

The Ombudsman’s investigation found that Corrections Victoria did not consider alternative 

placement options that could have been used for the young people. Instead, the children were 

placed in the high security Charlotte Management Unit at Port Phillip Prison in solitary 

confinement for 23 hours a day. When they were allowed into the exercise yard for one hour, they 

were placed in handcuffs. 

http://www.ombudsman.vic.gov.au/resources/documents/Children_transferred_from_YJS_to_APS_Dec_2013.pdf
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“Children and young people must be treated in a way that is appropriate for their age and their 

best interests must always be the paramount consideration, Detention in adult prisons is 

completely incompatible with these fundamental rights,” said Mr Schokman. 

The Youth Parole Board is responsible for decisions to transfer young people into adult prisons. 

“We are extremely concerned that that the Youth Parole Board currently has a licence to act 

unfairly because it is exempt from complying with the rules of natural justice and exempt from 

considering what is in the best interests of children,” said Mr Schokman. “Clearly there needs to 

be better safeguards in place to ensure that the unacceptable situation of placing children in high 

security adult prisons does not occur, ever.” 

Report also highlights need for a fully independent prison watchdog 

The Ombudsman’s report also explains that Corrections Victoria did not accept many 

recommendations made by the Office of Correctional Services Review. The Office is currently 

responsible for oversight of the corrections system but sits within the Department of Justice. 

“Many concerns have previously been raised about the lack of independence of the Office of 

Correctional Services Review. This inherent conflict raises concerns about proper and adequate 

transparency and oversight, and results in poor decisions being made that have serious 

consequences,” said Mr Schokman. 

The Ombudsman has previously identified the need for a transparent and accountable system for 

monitoring Victoria’s correctional system in two previous reports tabled in Parliament. 

This most recent report demonstrates yet again why Australia must move urgently to ratify the 

UN’s Optional Protocol to the Convention against Torture. 

The Optional Protocol is an international treaty that obliges countries to establish independent 

oversight bodies to inspect places of detention in order to prevent mistreatment. Australia signed 

the Optional Protocol in May 2009, but despite pledging to ratify it as a matter of urgency has so 

far failed to do so. 

“Corrections Victoria’s dismissal of important recommendations made by the Office of 

Correctional Services Review only further highlights the need for the establishment of a fully 

independent body with stronger powers,” said Mr Schokman. 

“Making places of detention more open, transparent and accountable helps to ensure that people 

deprived of liberty are treated with dignity and respect. Any further delay in the prevention of ill-

treatment in detention has intolerable social and economic costs and is simply not an option,” 

said Mr Schokman. 

Further information about the Optional Protocol and reasons for ratification by Australia are 

available at http://www.hrlc.org.au/australia-must-ratify-op-cat-submission-to-joint-standing-

committee-on-treaties-26-march-2012. 

A copy of the Victorian Ombudsman’s report is available here. 

Victoria Law Foundation funded HRLC research highlights importance of 

storytelling in human rights advocacy 

A new report considers the benefits and challenges of storytelling in human rights and social 

justice advocacy. 

The report, “When I Tell My Story, I’m in Charge: Ethical and Effective Storytelling in Advocacy”, 

sets out a range of approaches, techniques and examples to inform community legal centres in 

their advocacy efforts for systemic change.  

http://www.hrlc.org.au/australia-must-ratify-op-cat-submission-to-joint-standing-committee-on-treaties-26-march-2012
http://www.hrlc.org.au/australia-must-ratify-op-cat-submission-to-joint-standing-committee-on-treaties-26-march-2012
http://www.ombudsman.vic.gov.au/resources/documents/Children_transferred_from_YJS_to_APS_Dec_2013.pdf
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The report, by 2012-2013 Victoria Law Foundation CLC Fellow Rachel Ball, is informed by over 

sixty interviews with community legal centres, international human rights organisations, peak 

bodies, academics, researchers, journalists, media managers, writers and people who have told 

their own stories in human rights and social justice campaigns. 

Rachel Ball, who is the Director of Advocacy and Campaigns at the Human Rights Law Centre, 

said stories are an important part of effective advocacy and are central to empowering people 

and communities affected by injustice. 

“The challenge for lawyers and activists is to develop a framework for storytelling that maximises 

systemic and sustainable outcomes and empowers participants, but also recognises risks and 

tries to mitigate them. Insights and perspectives of people affected by injustice are important and 

powerful ingredients in effective efforts for policy and law reform,” said Ms Ball. 

Victoria Law Foundation Executive Director Joh Kirby said this approach demonstrates the 

importance of simplicity and plain language in better engaging the community in legal issues. 

 “Legal resources lose their ability to empower people when they are not written with plain 

language principles in mind. For many people stories and case studies seem to be a natural way 

of understanding and remembering information,” said Ms Kirby said. 

Established in 2003 to coincide with 30 years of CLCs in Victoria, Victoria Law Foundation 

fellowships are awarded each year to one CLC worker to carry-out an in-depth study examining a 

legal issue facing the community. 

The report is available here. 

To find out more about the Victoria Law Foundation fellowships visit 

http://www.victorialawfoundation.org.au/grants/fellowship/ 

Retract torture statement – rights groups tell Prime Minister 

Australian Prime Minister Tony Abbott has been asked to revoke his statement, made during his 

recent visit to Sri Lanka for the Commonwealth summit, that suggested that the use of torture can 

be justified in “difficult circumstances”. 

In a joint letter, the Human Rights Law Centre, Human Rights Watch, the Castan Centre for 

Human Rights, Amnesty International and Australian Lawyers for Human Rights have urged the 

Prime Minister to make a strong public statement that the Australian government always deplores 

the use of torture and that torture can never be justified. 

The Human Rights Law Centre’s Director of Advocacy & Research, Emily Howie, said that the 

Prime Minister’s statements are inconsistent with Australian law and many international treaties 

to which Australia is a party, including the Geneva Conventions. 

“Torture is both illegal and immoral. The right to be free from torture in all circumstances is one of 

the most fundamental and universally agreed upon human rights. It is well accepted that torture 

can never be justified – not in war, not in states of emergency and not in “difficult times” as 

suggested by our Prime Minister,” said Ms Howie. 

“By making these statements on the international stage, the Prime Minister not only betrays 

Australia’s laws, principles and values, but he provides an excuse for states that torture,” said Ms 

Howie. 

The Prime Minister’s comments that suggested that torture was limited to the Sri Lankan civil war 

period do not stand up to the mounting evidence of the widespread and ongoing use of torture by 

Sri Lankan officials. 

http://www.victorialawfoundation.org.au/images/stories/files/CLC%20final%20report%2012-13%20_Final_web.pdf
http://www.victorialawfoundation.org.au/grants/fellowship/
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Australia has already acknowledged concern that Sri Lanka’s use of torture and other ill-

treatment went beyond the end of their civil war in 2009 and extended into peacetime. In 

November 2012, at the United Nations Human Rights Council’s Universal Periodic Review of Sri 

Lanka, the Australian government called on Sri Lanka to “take action to reduce and eliminate all 

cases of abuse, torture or mistreatment by police and security forces.”  

“It is absurd for Mr Abbott to suggest that torture was only used during wartime in Sri Lanka. This 

flies in the face of considerable evidence, as well as statements already made by the Australian 

Government,” said Ms Howie. 

Ms Howie said that as a middle power and a stable democracy in the region, with a strong history 

of human rights protection, Australia is well-placed to be a regional leader on human rights 

issues. 

“Mr Abbott went to the recent the election saying he wanted Australia to be a principled and 

robust protector of human rights in our region,” she said. “Unfortunately we did not see that 

leadership in Sri Lanka, in fact Australia looked like a human rights laggard. How can Australia be 

a human rights leader if our Prime Minister does not publicly and comprehensively condemn the 

use of torture in all circumstances?” 

The letter to the Prime Minister can be found here. 

 

 

 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

High Court of Australia recognises constitutional power to legislate with 

respect to same-sex marriage 

The Commonwealth v Australian Capital Territory [2013] HCA 55 

Summary 

The High Court of Australia has held that a law recognising same-sex marriage in the Australian 

Capital Territory was inconsistent with Commonwealth legislation and therefore was invalid. The 

High Court also stated unanimously that the Commonwealth has the power to legislate with 

respect to marriage equality pursuant to s51(xxi) of the Constitution (the marriage power).  

Facts 

On 22 October 2013, the ACT Legislative Assembly passed the Marriage Equality (Same-Sex) 

Act 2013(ACT) (the ACT Act). The purpose of this legislation was to recognise marriage equality 

within the ACT 

The Commonwealth filed a writ against the ACT, arguing (amongst other things) that the 

Marriage Equality Act was inconsistent, in whole or in part, with the Marriage Act 1961 (Cth) (the 

Marriage Act) and the Family Law Act 1975 (Cth) within the meaning of section 28(1) of the 

Australian Capital Territory (Self-Government) Act 1988 (Cth). The Commonwealth contended 

that the 2004 amendments to the Marriage Act, which defined marriage as being "between a man 

and a woman", made it clear that the Commonwealth intended to legislate on the subject of 

marriage and only meant to recognise marriage between heterosexual couples. The 

Commonwealth also submitted that it was unnecessary for the Court to determine the scope of 

the marriage power.  

http://www.hrlc.org.au/wp-content/uploads/2013/11/JointLettertoPMAbbottreTorture_26Nov2013.pdf
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Australian Marriage Equality sought, and was granted, leave to intervene as amicus curiae in 

support of the ACT. AME intervened in support of the ACT but also to argue that the Court was 

required to determine the scope of the marriage power. AME’s submissions addressed in detail 

the reasons why the marriage power should be interpreted to encompass same-sex unions.  

The decision 

The High Court found in favour of the Commonwealth in a unanimous judgment and declared the 

ACT Act to be invalid and of no effect.  

The court held that the ACT Act was inconsistent with the Marriage Act. There was no need to 

determine whether the ACT Act was also inconsistent with the Family Law Act 1975 (Cth), as 

contended by the Commonwealth. 

Critical to the majority's reasoning was the emphasis in the ACT Act on equality. The ACT Act's 

intention was to confer on same-sex marriage a status equal to that of marriage under the 

Marriage Act, and it was this feature of the ACT Act that meant it could not operate concurrently 

with the Marriage Act. This finding was particularly reliant on the 2004 amendments to the 

Marriage Act, which meant that same-sex marriages could not be recognised at the 

Commonwealth level. Significantly, the objects clause and other provisions focussed on by the 

Court were the very provisions that AME and its legal team had previously sought to persuade 

the ACT Government to amend.  

The majority further noted that there were many similarities between ACT Act and the Marriage 

Act in relation to eligibility to marry, recognition of marriages, the ceremonial requirements to 

solemnise a marriage, provisions around void marriages and requirements to terminate a 

marriage. These similarities supported the finding by the court that the intention of the ACT Act 

was to intrude on the area of law regulated by the Marriage Act, being marriage laws which only 

recognised heterosexual couples. The majority relevantly stated (at [60]) that "By providing for 

marriage equality, the ACT Act seeks to operate within the same domain of juristic classification 

as the Marriage Act".  

Importantly, the majority also stated that section 51(xxi) of the Constitution (the power to make 

laws with respect to marriage) could be used to legislate for marriage equality. By defining the  

notion of marriage recognised by section 51(xxi) not as a concept frozen in time at Federation, 

but as a "topic of juristic classification" that will shift according to the passage of time, the court 

rejected the contention that marriage (pursuant to section 51(xxi)) can only be between a man 

and a woman according to the definition in Hyde v Hyde(1866) LR 1 P & D 130.  

Consequently, the court stated (at [33]) that: 

…"Marriage" is to be understood in s 51(xxi) of the Constitution as referring to 

a consensual union formed between natural persons in accordance with legally 

prescribed requirements which is not only a union the law recognises as 

intended to endure and be terminable only in accordance with law but also a 

union to which the law accords a status affecting and defining mutual rights 

and obligations.  

With respect to marriage equality, the court stated (at [37]) that: 

Other legal systems now provide for marriage between persons of the same sex. This 

may properly be described as being a recent development of the law of marriage in 

those jurisdictions. It is not useful or relevant for this Court to examine how or why 

this has happened. What matters is that the juristic concept of marriage (the concept 

to which s 51(xxi) refers) embraces such unions. They are consensual unions of the 
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kind which has been described. The legal status of marriage, like any legal status, 

applies to only some persons within a jurisdiction. The boundaries of the class of 

persons who have that legal status are set by law and those boundaries are not 

immutable.  

Commentary 

Although the High Court invalidated the ACT Act, the decision confirmed a pathway forward for 

the recognition of marriage equality in Australia in the future. In this regard, there are several 

aspects of the decision that merit further comment.  

First, the High Court's unequivocal endorsement of the proposition that the marriage power 

extends to same-sex marriage removes any barriers to the Commonwealth legislating to 

recognise marriage equality in the future. This was a fantastic outcome for AME and an important 

victory for the marriage equality movement.  

Secondly, the decision emphasises that Commonwealth legislation is the appropriate vehicle to 

recognise marriage equality. Specifically, the court noted (at [1]) that: "under the Constitution and 

federal law as it now stands, whether same sex marriage should be provided for by law (as 

majority of the Territory Legislative Assembly decided) is a matter for the federal Parliament".  

However, it is important to note that the High Court did not expressly rule out the possibility of any 

further state or territory legislation in favour of same-sex marriage. The High Court focussed on 

the flaws in the ACT Act, principal among which was that the ACT Act failed to sufficiently 

distinguish the status conferred upon the relationship and the subject matter dealt with in the 

legislation from the corresponding provisions in the Marriage Act. This leaves open the possibility 

of other states and territories successfully defending their own marriage equality legislation. 

Trieste Corby and Chris Travers are Lawyers with Allens. 

Note: Together with the HRLC, Trieste Corby and Malcolm Stephens from Allens represented 

Australian Marriage Equality in relation to its intervention in this matter. Counsel for AME were 

Jeremy Kirk SC and Perry Herzfeld. The HRLC has been providing on-going legal support for 

AME in relation to constitutional questions surrounding State and Federal marriage laws including 

instructing Bret Walker SC, Chris Young and Perry Herzfeld to prepare a number of legal 

opinions and negotiating with the ACT Government in relation to amendments to their marriage 

laws. To see Australian Marriage Equality’s written submissions to the High Court in this case, 

click here. 

ACT Supreme Court clarifies the principles applicable to the 

determination of 'unreasonable delay' 

R v Adam Tony Forsyth [2013] ACTSC 179 (31 October 2013) 

Summary 

The Supreme Court of the Australian Capital Territory has refused to grant a stay of proceedings 

to an accused facing prosecution, on the basis that, while the accused suffered unreasonable 

delay in having the matter brought to trial, the prosecution had not acted unlawfully in continuing 

to pursue the case. 

The decision also makes clear that it is not necessary for a party to demonstrate that they 

suffered prejudice in order to establish that there has been an unreasonable delay in bringing 

them to trial. Rather, this will be a factor relevant to the determination of an appropriate remedy. 

 

http://www.hcourt.gov.au/assets/cases/c13-2013/Cth-ACT_AME.pdf
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Facts 

On 9 January 2008, the accused was issued with a summons in relation to an offence of assault 

occasioning actual bodily harm. The matter was heard summarily in the Magistrates' Court on 17 

November 2008. At the hearing, the accused withdrew his consent to summary jurisdiction, with 

the result that the Magistrate committed the matter to trial in the ACT Supreme Court. The 

Registrar subsequently set a trial date of 23 August 2010. 

On 29 June 2010, the prosecution became aware that one of its key witnesses who was based in 

Victoria was unable to attend the Court to give evidence at the time set down for trial because 

she was due to give birth. The prosecution applied to vacate the trial date and the accused did 

not object. Justice Penfold vacated the trial date on the basis that the witness was unavailable to 

give evidence in person.  

A number of other delays occurred in having the matter brought to trial, including the prosecution 

and the accused failing to appear, the accused failing to file the required documentation on time 

and the accused foreshadowing a pre-trial application that was not pursued. 

On 29 September 2010,a pre-arraignment conference was held where the Registrar advised the 

parties that there were no trial dates available in 2011. The trial was listed for 20 February 2012.  

The accused subsequently applied for a stay of the proceedings. He argued that the stay should 

be granted because:  

 he has a right to be tried without unreasonable delay under the Human Rights Act 2004 

(ACT) (the Act), which was breached by the prosecution's decision to maintain the 

proceedings against him. Accordingly, the only effective remedy was a permanent stay 

of the prosecution; and 

 a permanent stay should be granted at common law. 

Decision 

The Court refused to grant the stay under the Act or at common law. 

Human Rights Act 

Justice Penfold noted that section 22(2)(c) of the Act recognises the right of an accused 'to be 

tried without unreasonable delay'. The accused's right to a fair trial under section 21 of the Act 

was also relevant.  

Her Honour considered the following factors, based on those set out by the Canadian Supreme 

Court in R v Morin [1992] 1 SCR 771, to assess whether there had been an unreasonable delay.  

 The length of the delay: this was a period of four years and three months. 

 Waiver of time periods: Justice Penfold considered that the accused’s refusal to 

submit to the summary jurisdiction of the Magistrates’ Court, electing for the proceeding 

to be heard by a judge alone, and the accused consenting to the trial dates did not 

amount to the accused waiving his right to be tried without unreasonable delay. 

However, electing to have the matter heard in the Supreme Court did result in the 

accused accepting the Supreme Court’s timeframe for a trial. Additionally, the accused’s 

failure to seek an expedited trial in favour of a permanent stay was relevant to the 

determination of the appropriate remedy. 

 Reasons for the delay: Justice Penfold considered that the accused and the 

prosecution had both contributed to the delay, as well as institutional factors. In broad 

terms, her Honour concluded that the accused (and his legal representatives) were 
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directly responsible for 8 months of the delay and indirectly responsible for 15 to 16 

months of the delay. The witness's pregnancy was not within control of any party. 

Ultimately, Justice Penfold concluded that the delay in bringing the accused to trial could be 

categorised as 'unreasonable' because a significant amount of the delay was directly attributable 

to institutional problems with the Court and the prosecution.  

In addition, her Honour noted that, in contrast to the decision in Morin, it was not necessary for 

the accused to establish that he had suffered prejudice because the right to a fair trial and the 

right not to have the trial unreasonably delayed are separate and distinct under the Act.  

Consistent with the approach adopted by courts in the United Kingdom and New Zealand, Justice 

Penfold held that prejudice suffered by the accused is relevant only to the determination of a 

remedy. In considering whether the accused has suffered prejudice, her Honour noted that: 

 there was no evidence that the delay had deprived the accused of a fair trial;  

 the only inferred prejudice suffered by the accused could be from the ‘failing memories’ 

of those involved, which was overridden by the public interest in bringing the matter to 

trial; and 

 the delay only affected the accused's security of person under section 18(1) of the Act to 

the extent that he had the trial 'hanging over his head' for a longer period of time. 

Additionally, her Honour noted that in order to receive a remedy, the Act also requires the 

accused to identify that the prosecution, as a public authority, had an unlawful disregard for the 

accused’s rights in relation to the delay. Justice Penfold was prepared to assume that the 

prosecution was a public authority for the purposes of the Act. Her Honour noted that the key 

question was whether the prosecution acted unlawfully by conducting itself in a way that was 

incompatible with the accused's human rights, or making a decision without giving proper 

consideration to the accused's human rights. Her Honour stated that section 40B of the Act 

required the prosecution not to disregard the right to a timely trial by its own actions or decisions.  

Ultimately, her Honour held that the prosecution had not acted unlawfully by failing to obtain an 

early trial date, given that this was out of its control and the accused was simply being subject to 

the delays that affected all proceedings listed with the Court.  

Justice Penfold held that while the delay was unreasonable, the prosecution had not acted 

unlawfully in maintaining the proceeding against the accused. Her Honour held that even if there 

had been a breach, the appropriate remedy would not have been a stay of proceedings, because 

of the accused’s failure to seek earlier relief, and his own actions in further delaying the trial. 

Common Law 

Justice Penfold held that a permanent stay at common law was not available because of the 

absence of any identifiable prejudice or potential unfairness to the accused. Nor was there any 

evidence of an abuse of process that would justify the stay at common law. 

Commentary 

The reasoning of Justice Penfold in Forsyth is largely consistent with the decision of the Court of 

Appeal of the ACT in Nona v R [2013] ACTCA 39, which was decided shortly before Forsyth. 

Both courts followed the approach adopted by the Canadian Supreme Court in Morin and 

considered that it was not necessary for a party to demonstrate that they suffered prejudice in 

order to establish that there has been an unreasonable delay in bringing them to trial.  
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As the Victorian Charter also contains a right to be tried without unreasonable delay and 

separately, a right to a fair hearing (see sections 25(2)(c) and section 24), it is likely that the 

Court's reasoning in Forsyth would be considered highly persuasive in Victoria.  

The full decision is available at: http://www.austlii.edu.au/au/cases/act/ACTSC/2013/179.html 

Matthew Hearn is a Lawyer with Allens. 

VCAT finds breach of the Charter in recent discrimination case 

Slattery v Manningham City Council (Human Rights) [2013] VCAT 1869 (30 October 2013) 

Summary 

The Victorian Civil and Administrative Tribunal (VCAT) found that a Council directly discriminated 

against a resident in the area of goods and services on the grounds of disability contrary to the 

Equal Opportunity Act 2010 (the EOA). In doing so the VCAT found that the exceptions under the 

EOA of statutory authority and health and safety were not made out. Further the VCAT found that 

the Council’s actions had breached the Charter of Human Rights and Responsibilities Act 2006 

(the Charter). The Applicant was represented by Victoria Legal Aid’s Equality Law Program. 

Facts 

Mr Slattery is a resident and rate-payer of the Manningham City Council (the Council). He has 

been diagnosed with bipolar disorder, post-traumatic stress disorder, a compulsive disorder, a 

hearing impairment, and an acquired brain injury. Mr Slattery made thousands of written and 

verbal complaints to the Council about what he identified as safety issues in the community and 

issues of corruption in the Council. In 2009 the Council banned Mr Slattery from attending all 

buildings owned, operated or managed by the Council indefinitely (the ban). This prevented Mr 

Slattery from accessing Council services, and from participating in Council Governance through 

attendance at public Council meetings. Despite numerous requests from Mr Slattery to remove 

the ban it continued and on 16 November 2012 the Council wrote to Mr Slattery confirming that 

the ban would not be lifted. Due to jurisdictional issues the complaint was limited to the 2012 

refusal of the Council to lift the ban instituted in 2009. 

Submissions 

The applicant submitted that the ban was extended by the Council because of Mr Slattery’s 

complaints and other behaviours which were manifestations of his disabilities. Further the 

applicant argued that in continuing the ban the Council acted contrary to, and failed to consider, 

his right to equality, to freedom of expression, and to participate in the conduct of public affairs. 

The Council argued that Mr Slattery was not banned because of his complaints but rather 

because of his aggressive behaviour, highlighting a number of isolated alleged incidents between 

Mr Slattery and Council staff from 1998 to 2013. The Council argued that Mr Slattery’s aggressive 

behaviours were not manifestations of his disabilities and therefore the Council’s actions did not 

constitute direct discrimination under the EOA. Further the Council argued that their actions were 

protected by the statutory authority and health and safety exceptions in the EOA because, the 

Council alleged, Mr Slattery’s conduct imposed a risk to the health and safety of Council staff.  

In relation to the Charter the Council cited Director of Housing v Sudi [2011] VSCA 266 (Sudi) 

and argued that the VCAT did not have jurisdiction to consider lawfulness under section 38 and 

39 of the Charter because VCAT’s jurisdiction is limited to that conferred on it by statute; it does 

not have inherent jurisdiction to engage in judicial review and consider the lawfulness of Council 

actions on administrative law grounds. The respondents further argued that conduct can only be 

unlawful for the purpose of section 39 if it is unlawful on administrative law grounds. 

http://www.austlii.edu.au/au/cases/act/ACTSC/2013/179.html
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Decision 

The VCAT found that the Council continued the ban because of Mr Slattery’s complaints and 

because of the nature and tone of his communication with the Council. The VCAT found that Mr 

Slattery’s compulsion to complain, irrational and anti-social behaviours, and aggressiveness were 

manifestations of his disabilities. Therefore the VCAT found that the Council directly discriminated 

against Mr Slattery. The VCAT then considered the exceptions raised by the Council and found 

that neither applied because the ban was too broad and was not appropriately designed to 

secure the health and safety of staff. Finally the VCAT found that the relevant rights under the 

Charter were engaged and that that the Council did breach section 38 of the Charter.  

Commentary 

This was the first VCAT decision to consider the new definition of direct discrimination under the 

2010 EOA. The Respondent argued that whilst the comparator was removed from the definition 

in the 2010 EOA a comparative analysis is still required in order to find that direct discrimination 

occurred. The Tribunal rejected this argument and found that consideration of unfavourable 

treatment under the EOA does not require consideration of the treatment afforded to other people 

in the same situation. Senior Member Nihill held instead that what is required “is an analysis of 

the impact of the treatment on the person complaining of it”.  

This decision also confirmed that the VCAT has jurisdiction to consider allegations of 

unlawfulness under sections 38 and 39 of the Charter when it is directly considering the 

lawfulness of a Respondent’s actions under another enactment, such as the EOA. Senior 

Member Nihill held that unlawfulness under the Charter is not limited to unlawfulness in an 

administrative law sense. She followed the reasoning of Senior Member Steele in Caripis v 

Victoria Police [2012] VCAT 1472, being that the decision in Sudi recognises the Tribunal’s 

jurisdiction to consider Charter unlawfulness when the lawfulness of the decision itself is directly 

before the Tribunal.  

The decision also confirmed that the VCAT considers section 7(2) of the Charter to be relevant to 

an assessment of lawfulness under section 38 of the Charter. The implication is that conduct will 

not be incompatible with rights and breach section 38 if the limits imposed are justifiable.  

The findings of the VCAT on the definition of disability in section 4 of the EOA were also 

significant. The definition includes behaviour that is a manifestation of a disability but is silent on 

whether or not that behaviour needs to be solely caused by the disability. Citing section 32 of the 

Charter and the objectives of the EOA Senior Member Nihill held that it was sufficient if the 

evidence establishes that the relevant behaviour is symptomatic of disability “to at least a 

significant extent”.  

Finally, it is worth noting the VCAT’s findings on the relevance of events prior to the jurisdiction of 

the 2010 Act where conduct has been ongoing. The Respondent submitted that because the 

VCAT’s jurisdiction was limited to the refusal to lift the ban in 2012, the VCAT must assume that 

the ban imposed in 2009 was lawful and therefore find that subsequent Council staff were simply 

implementing lawful decisions of the Council. Senior Member Nihill rejected the argument that the 

ban must be assumed to be valid, and further found that the evidence about the reasons for the 

2009 ban were relevant to a consideration of the lawfulness of the 2012 decision to extend it.  

The full case is available at: http://www.austlii.edu.au/au/cases/vic/VCAT/2013/1869.html  

Aimee Cooper was the instructing solicitor in this decision and is a senior lawyer with Victoria 

Legal Aid 

 

http://www.austlii.edu.au/au/cases/vic/VCAT/2013/1869.html
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 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Greece’s exclusion of same-sex couples from civil unions breaches 

prohibition of discrimination and right to privacy and family life 

Vallianatos v Greece, [2013] ECHR, Applications nos. 29381/09 and 32684/09 (7 November 

2013) 

Summary 

Greece introduced ‘civil unions’ as an official form of partnership other than marriage for different-

sex couples only.  

The applicants challenged the civil union law on the basis that it breached the prohibition on 

discrimination on the basis of sexual orientation and the right to respect for privacy and family life 

under the European Convention on Human Rights (Convention). The European Court of Human 

Rights (ECtHR) held that the law’s differential treatment of same-sex couples was not 

proportionate to the aims of protecting marriage and the family “in the traditional sense”. The law 

therefore breached Article 8 in conjunction with Article 14 of the Convention.  

Facts 

The seven applicants were three sets of same-sex couples, and one not-for-profit organisation 

whose principal aims was to provide psychological and moral support to gays and lesbians.  

The applicants complained about legislation introduced by the Greek Government that created 

civil unions for different-sex couples. The key aims of the legislation were to: 

 protect children born outside marriage; 

 protect single-parent families; 

 respond to the wishes of parents to raise their children without being obliged to marry; 

and 

 ultimately, strengthen the institutions of “marriage and the family in the traditional 

sense”. 

This factual scenario was unusual in that Greece was one of only two Council of Europe 

countries to have introduced a legal partnership other than marriage which excluded same-sex 

couples. The entry into a civil union had consequences for financial and maintenance obligations, 

parental responsibility and inheritance rights upon dissolution of the partnership. The law also 

introduced a presumption of paternity of any child born during the civil union. 

During the parliamentary debate surrounding the introduction of the laws, the National Human 

Rights Commission had warned that the law was discriminatory, and recommended extending 

the scope of civil unions to include same-sex couples.  

Decision 

Admissibility 

The Government argued that the couples’ claims were inadmissible because they did not suffer 

direct and immediate adverse consequences as a result of being excluded from entering into civil 

unions. The Government maintained that the couples were free to regulate maintenance, 

inheritance and other issues by means of a will or contract, and in any case, that the harm they 

claimed to have suffered was merely hypothetical. The ECtHR rejected this argument, holding 

that the law prevented the couples from organising their relationship according to the legal 
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arrangements laid down by the law. As such, they were ‘victims’ as they had a legitimate 

personal interest in seeing the law “brought to an end”. 

However, the Court held that the organisation that supported gays and lesbians was not 

considered to be a direct or indirect ‘victim’, and so its claim was inadmissible.  

The Court also rejected the Government’s claim that the couples could have brought a domestic 

action for compensation thereby challenging the constitutionality of the law, and therefore had 

failed to exhaust domestic remedies. The Court considered that a mere award of financial 

compensation “would not appear capable of remedying their grievances”, and that even if 

successful, Greece would not have been obliged to amend the law. 

Merits 

The couples claimed discrimination on the grounds of sexual orientation in the sphere of private 

and family life, in violation of Article 14 in conjunction with Article 8 of the Convention. The Court 

emphasised that the claim was based on the introduction of an allegedly discriminatory law, and 

that it was not argued that Greece had failed to comply with any positive obligations under the 

Convention.  

The Court noted that the same-sex couples were in a comparable situation to different-sex 

couples in relation to their need for legal recognition and protection of their relationship, thereby 

rejecting the Government’s argument that the ability to have biological children justified limiting 

civil unions to different-sex couples. The Court affirmed that the law’s different treatment based 

on sexual orientation required “particularly convincing and weighty reasons” by way of 

justification.  

The Court stated that it considers it legitimate for the legislature to enact legislation that “indirectly 

strengthens the institution of marriage” by promoting the notion that the decision to marry would 

be taken “purely on the basis of a mutual commitment entered into by two individuals, 

independently of outside constraints or of the prospect of having children”. The Court then 

recognised that protection of the family “in the traditional sense” was, “in principle, a weighty and 

legitimate reason which might justify a difference in treatment”. Given this focus on marriage, it 

may be that the Court uses the term family “in the traditional sense” to refer to protection of the 

family founded on a “union of a man and a woman”, as appeared to be the case in an earlier 

decision, Kozak v Poland, cited by the Court in support of this proposition.  

The Court also held that the protection of the interests of the child could be a legitimate aim. The 

Court therefore went on to consider whether the differentiation in this case was proportionate to 

these aims. 

The legislation went beyond the achievement of the Government’s stated objectives, and was 

designed principally to afford legal recognition to a form of non-marital partnership. Importantly, 

though the Government had emphasised the situation of different-sex couples with children, the 

law was not restricted to arrangements in relation to children. The Court held that the 

Government had not justified the difference in treatment between same-sex and different-sex 

couples who were not parents. The Court also affirmed that as official partnerships, civil unions 

had intrinsic value for the applicants irrespective of their legal effects. Further, as same-sex 

couples were also excluded from marriage under Greek law, they had a particular interest in the 

legal recognition that was afforded by civil unions. 

As a consequence, the ECtHR found that there had been a violation of Article 14 in conjunction 

with Article 8, as the Greek Government’s reasons for introducing the law did not justify the 

exclusion of same-sex couples. The Government was ordered to pay each applicant EUR 5,000 

by way of damages. 
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Commentary 

While this decision rejects attempts to justify the exclusion of same-sex couples, it is concerning 

that the Court appears to accept that protection of the ‘traditional family unit’, or of the institution 

of marriage between a man and a woman might justify a difference in treatment. This reasoning 

could be seen as supporting discrimination against same-sex couples, despite the Court’s 

recognition that same-sex relationships fall within the notion of ‘family life’ in Article 8. 

Legal recognition of same-sex couples’ relationships is a hot topic once again in Australia 

following the High Court of Australia’s decision in the ‘same-sex marriage case’ on 12 December 

2013 (Commonwealth v Australian Capital Territory [2013] HCA 55). 

In contrast with this case, the Australian case was an argument between two Government parties 

about the compatibility of the ACT’s law allowing same-sex marriage with the Federal Marriage 

Act and validity under the Australian Constitution, rather than a question of compatibility with 

human rights.  

The High Court in Commonwealth v ACT held that the Federal Government has the power to 

legislate for same-sex marriage, even though it has not yet done so. Though many European 

States have chosen to legislate for marriage or a form of civil partnership for same-sex couples, 

international human rights law does not necessarily create a positive obligation on States to 

recognise same-sex marriage (for example, see the 2002 Human Rights Committee case of 

Joslin v New Zealand), although this issue would hopefully be decided differently by the UN 

Human Rights Committee today. Greece violated the European Convention because it had 

elected to introduce discriminatory form of civil partnership, and not because it had failed to 

legislate for same-sex marriage.  

It is also interesting to note the role that LGBTI advocacy organisations were permitted to play in 

both Vallianatos and in the Commonwealth v ACT case. Though the ECtHR did not allow the gay 

and lesbian support organisation to participate as an applicant in Vallianatos as it was not a 

‘victim’, the ECtHR did permit several third-parties to intervene in the written procedure, including 

the European Region of the International Lesbian, Gay, Bisexual, Trans and Intersex Association. 

In Commonwealth v ACT, the High Court granted Australian Marriage Equality, represented by 

the HRLC, leave to appear as a ‘friend of the court’, which is a role more akin to the third-party 

interveners in Vallianatos.  

The decision can be found at http://www.bailii.org/eu/cases/ECHR/2013/1110.html  

Louise Brown is a Lawyer at King & Wood Mallesons currently on secondment with the Human 

Rights Law Centre. 

Open justice may prevail over the best interests of a child and the right to 

privacy and family  

R (On the application of Stephen Fagan) v Secretary of State for Justice and Times Newspapers 

Ltd & Ors [2013] EWCA Civ 1275 (21 October 2013)  

Summary  

The UK Court of Appeal has held that potential breaches to the right to family and privacy are not 

necessarily sufficient to justify a derogation from the principle of open justice in the courts. 

Depending on the circumstances of the case, the principle of open justice may prevail even 

where it is against the best interests of a child.  

 

http://www.bailii.org/eu/cases/ECHR/2013/1110.html
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Facts  

Offences 

Fagan was sentenced to 14 years imprisonment in 2006 for two offences of rape and one offence 

of administering a drug with intent to commit an indictable offence. The offences were particularly 

violent.  

Judicial Review 

In March 2012, Fagan requested to transfer his imprisonment from England, where the offences 

took place, to Scotland where his daughters lived (one of them was a minor, being 16 years old) 

so that his release on parole could take place there. The Secretary of State for Justice's (SSJ) 

refused the transfer in June 2012 and Fagan was released on parole in England in September 

2012. Fagan claimed judicial review of the SSJ's decision.  

Anonymity  

On 14 February 2013, Fagan was granted permission to bring his Judicial Review claim and he 

applied for an order for anonymity in any reporting of the proceedings. This application was 

adjourned.  

On 20 February 2013, the Airdrie and Coatbridge Advertiser (a newspaper in Fagan's hometown 

in Scotland) ran a sensationalist article about Fagan's attempts to be resettled in his home town. 

The article featured a prominent front page headline and photograph of Fagan.  

On 18 March 2013, Fagan renewed his application for anonymity. His two daughters submitted 

witness statements outlining the considerable impact the publicity had made on their lives. The 

application was heard by Irwin J on 10 May 2013. 

Irwin J found that the facts required a balance between: 

 Fagan and his daughters' right to respect for their private and home life under article 8 of 

the European Convention on Human Rights (ECHR); and 

 the public, press and other media's right to freedom expression under article 10 of the 

ECHR. 

He noted that neither of these rights was absolute and neither had precedence over the other. He 

emphasised that open justice to the courts is a fundamental and general principle. Derogation 

from that general principle can only be justified in exceptional circumstances.  

Irwin J acknowledged that disallowing the application would permit a publicity campaign in 

Fagan's hometown to prevent him from resettling there. However, the Court found this to be a 

natural consequence of his offending. Irwin J found that even if he was to allow the reporting 

restrictions, there would be immediate and accurate speculation that the proceedings were about 

Fagan and the undesirable consequences of publicity were likely to develop in any event. Irwin J 

concluded that 'the imperative of open justice should prevail.' 

Fagan appealed to the Court of Appeal in July 2013. In the meantime, Fagan was recalled to 

prison due to an incident where he threatened to harm hospital staff. Whilst still in prison, on 26 

September 2013, the SSJ approved Fagan's application for transfer to a Scottish prison. Fagan 

continued with judicial review of the initial proceedings.  

Decision  

The Court of Appeal dismissed Fagan's appeal against Irwin J's decision to disallow his 

anonymity application.  

Fagan argued that there should be a derogation from the principle of open justice because there 

was a danger that the media campaign would undermine the lawful progress of a prisoner 
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towards rehabilitation and eventual release. Fagan also argued that the judge had erred because 

Fagan's daughter was a minor and her best interest must be a paramount consideration. The 

best interests of the daughter clearly favoured reporting restrictions and there were no 

countervailing reasons of considerable force to displace that conclusion. 

Lord Justice Aiken found that there was nothing in the position of Fagan himself which could 

justify any derogation from the general principle of open justice noting that he had been convicted 

of very serious crimes. The details of his conviction and sentence were public knowledge. Lord 

Justice Aiken noted that many defendants convicted of serious crimes also have partners and 

children. Therefore something particular has to be found in the circumstances of the case to 

justify a derogation from the general principle.  

Lord Justice Aiken found that as Fagan's daughters had already been identified in press reports, 

any reporting restrictions would not stop speculation about whether, where and when Fagan 

would be released into the community so their Article 8 rights will be affected regardless of 

whether an order is made.  

Ultimately, the Court of Appeal dismissed the appeal on the basis that Irwin J took account of all 

relevant factors and came to a reasonable conclusion.  

Commentary  

This case demonstrates that the principle of open justice may overcome an offender's (and an 

offender's family's) Article 8 rights to family and private life, unless there is something exceptional 

in the circumstances of the case to justify derogating from that general principle. Each case will 

turn on its facts. The judgment suggests that there needs to be a severe curtailment of family life 

and private life or a child's best interests to justify a derogation.  

Similarly in Australia, it is a fundamental principle that justice be administered in open court. At 

common law the public may only be excluded in exceptional cases where their presence would 

frustrate the administration of justice. Section 24(3) of the Charter of Human Rights & 

Responsibilities Act 2006 (Vic) provides that all judgments or decisions made by a court or 

tribunal in a criminal or civil proceeding must be made public unless the best interests of a child 

otherwise requires or a law other than this Charter otherwise permits. This appears to exclude the 

possibility of arguing that publishing the offenders details breaches the right to privacy and family. 

However, if a similar case was brought in Victoria the applicant could possibly argue that the best 

interests of the minor child requires anonymity as reporting may be against the child's best 

interests.  

The decision can be found at: http://www.bailii.org/ew/cases/EWCA/Civ/2013/1275.html 

Jessica Courtney is a Graduate at DLA Piper.  

The UK Court of Appeal considers the relevance of article 8 of the ECHR 

to the statutory power to deport foreign criminals 

MF (Nigeria) v Secretary of State for the Home Department [2013] EWCA Civ 1192 (8 October 

2013) 

Summary 

The United Kingdom Court of Appeal held that paragraphs 398, 399 and 399A of the Immigration 

Rules (UK) provide a complete code for establishing when a “foreign criminal” may be deported 

from the UK in compliance with the right to respect for private and family life under the European 

Convention on Human Rights.  

http://www.bailii.org/ew/cases/EWCA/Civ/2013/1275.html
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The Court held that these provisions create a “general rule’’ so that a “foreign criminal” to whom 

paragraphs 399 and 399A do not apply will need to demonstrate very compelling reasons to 

outweigh the public interest in his or her deportation.  

Facts 

The respondent MF is a citizen of Nigeria who entered the UK without lawful authority in March 

1998. MF sought asylum in September 2006. In 2009, MF was convicted of a crime and 

sentenced to 18 months’ imprisonment. Pursuant to British immigration laws, MF was deemed a 

“foreign criminal”, upon which determination the Secretary of State for the Home Department was 

required to make a deportation order against him.  

Prior to his conviction, but at a time when it was known that his immigration status was 

precarious, MF married a British citizen with a daughter by another man. Shortly afterwards MF 

applied for leave to remain in the UK because of that marriage. That application was rejected by 

the Secretary in March 2010, as was a further application in September 2010. MF’s application 

for asylum was similarly rejected. On 28 October 2010 the Secretary made a deportation order 

against the applicant under section 32(5) of the UK Borders Act 2007 (UK).  

The respondent appealed unsuccessfully to the First-tier Tribunal on asylum and human rights 

grounds. On a further appeal to the Upper Tribunal it was held that the First-tier Tribunal had 

erred in law in a number of respects. The Secretary continued to pursue the respondent’s 

deportation and appealed against the Upper Tribunal’s decision to overturn the deportation order. 

Decision 

The Court of Appeal’s judgment comprises two parts. First, the Court considered whether the 

Rules are compatible with article 8 of the Convention. Then, having determined the Rules’ proper 

construction, the Court reviewed the Upper Tribunal’s application of those rules to the facts of the 

present case. Ultimately, the Court dismissed the appeal unanimously.  

Interpretation of the Rules  

In 2012 the Rules were amended to include paragraphs 398, 399 and 399A. These paragraphs 

provide a set of criteria for assessing the impact of article 8 of the Convention – the right to 

respect for private and family life – on cases involving the deportation of “foreign criminals”.  

The Rules provide that, where a case falls within paragraph 398(a) or fails to satisfy the criteria in 

paragraphs 399 and/or 399A, the public interest in deportation may be outweighed by “other 

factors” in “exceptional circumstances” only.  

The Court framed the central question as “whether the use of the phrase ‘exceptional 

circumstances’ means that the weighing exercise contemplated by the new rules is to be carried 

out compatibly with the Convention”.  

On this point the Court concluded that the Rules do not intend to restore the exceptionality test 

disapproved by the House of Lords in Huang v SSHD [2007] UKHL 11. Rather, the reference to 

exceptional circumstances is intended to mean that “[i]t is only exceptionally that such ‘foreign 

criminals’ will succeed in showing that their rights under article 8(1) trump the public interest in 

their deportation”.  

Furthermore, the Court disagreed with the Upper Tribunal’s decision that there is a need for 

separate consideration of article 8 outside the context of the Rules. Instead, the Court concluded 

that the reference to “other factors” encompassed “all other factors which are relevant to 

proportionality and entails an implicit requirement that they are to be taken into account”. On this 

basis, the Court overturned the Upper Tribunal’s finding that “the decision-maker is not 

‘mandated or directed’ to take all the relevant article 8 criteria into account”.  
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Challenge to the deportation order 

Notwithstanding the divergence in opinion between the Court and the Upper Tribunal on the 

Rules’ proper construction, the Court could find no basis for interfering with the Upper Tribunal 

decision to overturn the deportation order against MF.  

Whether or not the Rules are considered as a complete code, article 8 of the Convention requires 

that decision makers undertake a proportionality test which balances all relevant factors for and 

against making a deportation order.  

The Court held that the Upper Tribunal had arrived at their decision by engaging in such a test 

and in so doing “did not take into account any irrelevant factors and…did not fail to take into 

account any relevant factors”. The Upper Tribunal acknowledged that the respondent’s criminality 

and poor immigration history were substantial factors weighing in favour of deportation. 

Ultimately, however, it was decided that the interests of MF’s daughter, which militated against 

the deportation order, should prevail.  

On this basis, the Court held that the Upper Tribunal was entitled to strike the balance in favour of 

MF and the Court dismissed the appeal.  

Commentary 

In Australia, the legislative provisions in the Migration Act 1958 (Cth) which govern the 

deportation of non-citizens do not require the Minister to consider the non-citizen’s family 

circumstances. However, unlike the UK Borders Act 2007 (UK), the Australian statute does not 

compel the Minister to make a deportation order against a person convicted of a crime and 

sentenced to a term of imprisonment of at least 12 months – it is a matter for the Minister’s 

discretion. Therefore, factors such as those considered in this case might persuade the Minister 

to exercise his or her discretion not to make a deportation order.  

This case could be useful as a guide to the sorts of factors that might be relevant when 

considering section 17 of the Victorian Charter, being the right to protection of the family unit. The 

respective judgments of the Court and the Upper Tribunal highlighted factors such as the 

closeness and previous history of family, the position of the “foreign criminal’s” spouse and their 

family and the interests of children who are part of the family unit as relevant to “private and 

family life” under article 8 of the Convention. 

The decision can be found at: http://www.bailii.org/ew/cases/EWCA/Civ/2013/1192.html 

Blake Primrose is a Law Graduate and Robert Prosser is a Seasonal Clerk in the King & Wood 

Mallesons Human Rights Law Group 

South African Police required to investigate crimes against humanity 

committed in Zimbabwe 

National Commissioner of the South Africa Police Service and Another v Southern Africa 

Litigation Centre and Another (485/2012) [2013] ZASCA 168 (27 November 2013)  

Summary 

The South African Supreme Court of Appeal (SCA) held that, in terms of the Implementation of 

the Rome Statute of the International Criminal Court Act 22 of 2002 (ICC Act), the South African 

Police Service (SAPS) is competent and required to investigate acts of torture that constitute a 

crime against humanity, committed in Zimbabwe by Zimbabweans. 

 

 

http://www.bailii.org/ew/cases/EWCA/Civ/2013/1192.html
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Facts 

A detailed dossier was submitted by the Southern Africa Litigation Centre (SALC) and the 

Zimbabwe Exiles Forum (ZEF) in March 2008, to the Priority Crimes Litigation Unit (PCLU), a 

specialist unit within the National Prosecuting Authority (NPA) responsible for the investigation 

and prosecution of international crimes in South Africa. The dossier chronicled events that 

occurred in March 2007 when Zimbabwean police raided the headquarters of opposition party, 

Movement for Democratic Change (MDC), and detained and allegedly tortured members of the 

party. The dossier made the case that torture was committed in a widespread and systematic 

fashion in Zimbabwe against suspected political opponents of ruling party, Zimbabwe African 

National Union-Patriotic Front (ZANU-PF), making it a crime against humanity. The dossier 

contained evidence from victims corroborated by medical practitioners, medical records, and 

witnesses. It implicated high ranking officials by virtue of the doctrine of command responsibility 

and indicated that they travel to South Africa on a regular basis and hence could be subjects of 

investigation and possibly prosecution. 

SALC requested that the NPA and the SAPS adhere to obligations in terms of the ICC Act by 

launching an investigation into the contents of the dossier. The NPA and SAPS refused to initiate 

an investigation citing: insufficient evidence, lack of jurisdiction, and reluctance to run the risk of 

damaging South Africa’s relationship with Zimbabwe, as reasons for refusing to initiate an 

investigation. 

SALC and ZEF sought judicial review of the decision not to initiate an investigation. The matter 

was heard in the North Gauteng High Court in Pretoria. In May 2012, the High Court handed 

down judgment in SALC’s favour and set aside the decision made by the NPA and the SAPS to 

not initiate an investigation. They further declared that the decision was in violation of the South 

African authorities’ domestic and international legal obligations, and therefore unlawful and 

unconstitutional. However, the SAPS took the matter further and were granted leave to appeal by 

SCA. The matter was heard on 1 November 2013.  

The SCA was tasked with deciding whether the interpretation of sections 4(1) and 4(3) of the ICC 

Act read with South Africa’s constitutional and international law obligations, confers jurisdiction to 

the NPA and SAPS to investigate international crimes when the suspects are not physically 

present in South Africa. 

Section 4(1) states: “Despite anything to the contrary in any other law in the Republic, any person 

who commits a[n international] crime, is guilty of an offence.” 

Section 4(3) of the ICC Act states: 

In order to secure the jurisdiction of a South African court for the purposes of this 

Chapter, any person who commits a crime contemplated in subsection (1) outside the 

territory of the Republic, is deemed to have committed that crime in the territory of the 

Republic if (a) that person is a South African citizen; or (b) that person is not a South 

African citizen but is ordinarily resident in the Republic; or (c) that person, after the 

commission of the crime, is present in the territory of the Republic; or (d) that person 

has committed the said crime against a South African citizen or against a person who 

is ordinarily resident in the Republic. 

Submissions 

SALC and ZEF submitted that because section 4(3) refers to “the jurisdiction of a South African 

court” it refers only to the prosecution phase of the proceedings and therefore has no bearing on 

determining whether the SAPS are competent to investigate international crimes. They further 

submitted that whilst jurisdiction to prosecute international crimes lies in section 4(3), the 
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jurisdiction to investigate such crimes is derived from: section 4(1) of the ICC Act, the South 

African Constitution 108 of 1996, the National Prosecuting Authority Act 32 of 1998, and the 

South African Police Service Act 68 of 1995. 

The NPA and SAPS argued that they are only permitted to investigate international crimes whilst 

the suspect is present in South Africa, or if one of the other requirements stipulated in 4(3) is 

satisfied. They also submitted that section 4(3) is the only provision that gives them jurisdiction to 

investigate international crimes, hence the territorial restrictions set out in 4(3) apply to every 

phase of the prosecution process including the investigations.  

Decision 

Using international law, domestic South Africa law and with reference to foreign jurisprudence, 

the SCA ruled in SALC’s favour and declared that the SAPS is competent to investigate the 

dossier and further ordered that they initiate an investigation into these allegations of torture. As 

submitted by SALC, investigations will be conducted in South Africa.  

Commentary 

This is an extremely important judgment as it is the first case to give content and substance to the 

provisions of the South African ICC Act. This case has set a new legal precedent and has 

prevented South Africa from becoming a safe haven for suspected perpetrators. The case is also 

an indication of what can be achieved through the domestication of ICC legislation. 

The judgment is available online http://www.southernafricalitigationcentre.org/cases/ongoing-

cases/challenging-the-npas-refusal-to-act-in-terms-of-the-rome-statute-act/  

Angela Mudukuti is International Criminal Justice Project Lawyer at the Southern Africa 

Litigation Centre 

21 day cell confinement amounts to failure to treat prisoner with humanity 

and respect for inherent dignity 

Vogel v Attorney General & Ors CA 171/2012 [2013] NZCA 545 (7 November 2013)  

Summary 

The New Zealand Court of Appeal has found that sentencing a prisoner to 21 days cell 

confinement can amount to a breach of the obligation to treat detained persons with humanity 

and respect for their inherent dignity. The content of the obligation is to be determined not only 

through international jurisprudence, but by the statutory standards and domestic values and 

practices in New Zealand. It is not only the potential breach of such standards, but the effect that 

the confinement would have on the particular individual that must be considered when sentencing 

them to a period of cell confinement.  

Facts 

On 26 February 1988 Mr Vogel was sentenced to life imprisonment for murder. He was released 

on parole on 4 May 1998 but returned to prison in January 2000 on the basis of further offending 

and apprehended risk to the public. In April 2000, while still in prison, Mr Vogel was sentenced to 

21 days cell confinement by a Visiting Justice at the prison for a drug-related disciplinary offence. 

Mr Vogel claimed that the sentence of 21 days cell confinement was unlawful as the maximum 

penalty under the Penal Institutions Act 1954 (Penal Act) is 15 days cell confinement. In addition, 

Mr Vogel claimed he was not visited daily by the superintendent or the medical officer, nor had 

the medical officer been informed of the cell confinement, breaching the Penal Institutions 

Regulations 1999. Mr Vogel also claimed breach of his rights under sections 9 and 23(5) of the 

http://www.southernafricalitigationcentre.org/cases/ongoing-cases/challenging-the-npas-refusal-to-act-in-terms-of-the-rome-statute-act/
http://www.southernafricalitigationcentre.org/cases/ongoing-cases/challenging-the-npas-refusal-to-act-in-terms-of-the-rome-statute-act/
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New Zealand Bill of Rights Act 1990. At the time of his confinement, it was known that Mr Vogel 

was also being treated for chronic depression. 

Section 9 of the Bill of Rights states:  

'Everyone has the right not to be subjected to torture or to cruel, degrading or 

disproportionately severe treatment or punishment'. 

Section 23(5) states: 

'Everyone deprived of liberty shall be treated with humanity and with respect 

for the inherent dignity of the person' 

Cell confinement meant that Mr Vogel was confined to his cell for 23 hours a day and was given 

one hour of exercise during which he also had to shower. There was no access to television or 

radio and only a limited amount of reading material. During confinement, Mr Vogel was not 

permitted to make or receive phone calls or see visitors. 

The Crown submitted that Mr Vogel had asked for a sentence of 21 days in order to assist him to 

deal with his drug taking habit. The Crown also argued that Mr Vogel had been properly attended 

to by health and custodial staff while subject to the sentence of cell confinement. While he had 

not been visited daily by a doctor, the nurses would have visited him each morning to ask about 

his health. 

The trial judge held that sentencing Mr Vogel to 21 days confinement was unlawful, in that it 

exceeded the powers given to the Visiting Judge under the Penal Act. However, the confinement 

did not amount to a breach of sections 9 or 23(5) of the Bill of Rights. Previous domestic and 

international cases regarding cell confinement had found that much longer periods of cell 

confinement, such as three months and twelve months, did not amount to a breach of the Bill of 

Rights or its international human rights law equivalent. As such, the trial judged reasoned, cell 

confinement for only 21 days could not amount to a breach of the Bill of Rights. 

Decision 

The Court of Appeal agreed with the trial judge’s conclusion on section 9 of the Bill of Rights, 

noting that in the previous case of Taunoa v Attorney General [2007] NZSC 70, longer periods of 

cell confinement were found not to amount to a breach of section 9. 

The Court, however, disagreed with the trial Judge’s conclusion on the right to humane treatment 

protected in section 23(5).  Section 23(5), unlike section 9, imposes a positive obligation upon the 

state in relation to persons deprived of their liberty. The precise nature of that obligation is to be 

determined not only from international jurisprudence, but from the values and standards prevalent 

in New Zealand at the time, particularly statutory standards. Citing Taunoa, the court noted that a 

failure to observe the law relating to prison management may, therefore, 'more readily cause a 

breach of the state's positive duty under s 23(5)'.  

The court went on to say that the statutory maximum of 15 days cell confinement is clearly an 

important protection for prisoners' mental health and wellbeing. Mr Vogel was known to suffer 

from depression and to be battling drug addiction. Consequently there was 'a need in his case for 

special care in imposing any sentence of solitary confinement'. 

As such, section 23(5) imposes a duty upon the Visiting Justice to ensure 'not only that the 

sentence imposed did not exceed the statutory maximum but also that the sentence was one 

which could be safely imposed.' The fact that Mr Vogel requested the 21 day sentence is 

irrelevant; as Mr Vogel was a vulnerable person, the duty under section 23(5) cannot be avoided 

on the basis that he consented. 
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The imposition of a 21 day sentence in breach of the statutory obligation and in circumstances 

where the dangers to the mental and physical health of the prisoner should have been obvious 

amounted to a failure to treat Mr Vogel with humanity and respect for his inherent dignity. 

Commentary 

Both the Trial Judge and the Court of Appeal referred to international jurisprudence in their 

judgement, but their treatment of such case law differs. There is a close similarity between 

section 23(5) of the New Zealand Bill of Rights Article 10(1) of the International Covenant on Civil 

and Political Rights. Interestingly, it was the trial judge’s deference to international jurisprudence 

on Article 10(1) that led him to conclude, wrongly, there had been no breach of section 23(5) of 

the Bill of Rights, relying heavily on international jurisprudence which seemed to indicate that 

Article 10(1) would only be breached after a few months in solitary confinement, not merely 21 

days.  

In contrast, the Court of Appeal preferred to use domestic statutory standards to determine when 

conduct amounts to a failure to treat a person with humanity and respect of inherent dignity. It 

was these local standards, rather than international precedents, that gave content to the right in 

section 23(5).  

The decision is available at: http://www.commonlii.org/nz/cases/NZCA/2013/545.html 

Emily Christie is a Human Rights Lawyer at DLA Piper, on secondment to the Human Rights 

Law Centre  

European Court of Human Rights examines the entitlement to freedom of 

speech 

Delfi AS v Estonia [2013] ECHR, Application No. 64569/09 (10 October 2013) 

Summary  

The European Court of Human Rights has held that the imposition of responsibility on a news 

portal company for news article comments written by non-registered users is a justified and 

proportionate restriction on its right to freedom of expression.  

Facts 

The applicant company, Delfi AS, owned Delfi, which published news articles on one of the 

largest Estonian internet news portals. The portal allowed readers to comment on articles and 

other readers’ comments, which were uploaded automatically. 

Delfi had a system of 'notify-and-take-down' where readers could mark comments that insult, 

mock or incite hatred on the Internet. There was an automatic system that removed comments 

that included certain phrases or obscene words. Victims of defamatory comments could also 

notify Delfi who would then remove the offending comment immediately.  

Notwithstanding these protective steps, the applicant stated on its website that it would not 

remove or edit reader comments and that readers needed to be aware that the Estonian courts 

had previously taken action against persons for the content of their comments.  

On 24 January 2006 the applicant published an article titled: 'SLK Destroyed Planned Ice Roads'. 

SLK was the name of a business that provided a public ferry transport service between the 

mainland and some islands. The article attracted 185 comments, 20 of which contained personal 

threats and offensive language directed against L, SLK's sole or majority shareholder at the time. 

On 9 March 2006 L's lawyers requested the removal of the comments and non-pecuniary 

compensation of 500,000 kroons (32,000 euros). On 23 March 2006 the applicant responded and 

http://www.commonlii.org/nz/cases/NZCA/2013/545.html
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informed L that the comments had been removed under the 'notify-and-take-down' system, but 

refused the claim in damages. 

L initiated a civil suit against Delfi in the Estonian domestic Courts. This matter ultimately went to 

the Supreme Court of Estonia on 10 June 2009, which upheld a finding that Delfi was responsible 

as a publisher for the comments that violated L’s “personality rights”, and that freedom of speech 

did not extend to protect Delfi in this case. The Supreme Court emphasised that Delfi was a 

provider of content services that had an economic interest in the publishing of comments, rather 

than merely a ‘host’ service provider that had no knowledge or control over the comments.   

The applicant brought an action against the Republic of Estonia under Article 34 of the European 

Convention for the Protection of Human Rights and Fundamental Freedoms alleging that in being 

held liable by the domestic courts for readers’ comments, its right to freedom of expression under 

Article 10 of the Convention had been violated.  

Decision 

Arguments 

Article 10(1) of the Convention guarantees the right to freedom of expression and the freedom to 

impart information.  It is balanced by Article 10(2) which relevantly provides that the rights in 

Article 10(1) may be subject to restrictions as are prescribed by law and as are necessary in a 

democratic society.  

Delfi based its allegation of a violation of Article 10 on the following: 

 the domestic courts’ interference with its freedom of expression was not "prescribed by 

law" because the courts’ interpretation of domestic legislation went further than the 

negative obligation not to publish defamatory comments, and in any case its liability was 

limited by an EU Directive on Electronic Commerce; 

 holding Delfi liable pursued no legitimate aim because the authors of the comments 

were liable for the possible infringement of L's rights; 

 the restriction imposed on Delfi’s freedom of expression was not necessary in a 

democratic society, because it had not provoked or triggered the comments, and there 

was a sufficient system to protect personal rights in place; 

 the burden of monitoring hosted material was contrary to freedom of expression and 

information; 

 Delfi had only played a passive role in hosting the comments and removing offensive 

comments once notified, and had acted as a diligent economic operator. Its freedom to 

impart information had thus been disproportionately interfered with.  

The Government submitted that:  

 the obligation to avoid causing harm had a clear basis in law, particularly in relation to 

liability of a media publication for what it published;  

 the restriction had a legitimate aim in relation to Delfi as Delfi exercised partial control in 

the publication of comments;  

 the restriction was necessary in a democratic society as Delfi had not removed the 

vulgar, insulting and degrading value judgments contained in the comments of its own 

initiative, and must have been aware they were unlawful; 

 placing the obligation on third parties (other readers) to monitor comments did not 

ensure sufficient protection of the rights of third parties, as the information can spread 

quickly over the internet, and the damage would have already been done; 
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 in civil defamation cases, it was suitable and proportionate to place greater liability for 

defamation on a portal owner who provided content services because it was difficult to 

identify anonymous authors of comments; 

 Delfi was not a hosting service provider merely offering data storage (who may avoid 

liability) when it published readers’ comments, as only Delfi, not readers, could change 

or delete comments after they had been posted; and 

 Delfi was a profit-orientated company dependent on advertising revenue, which had 

invited visitors to its portal to comment on its articles without identifying authors 

Court’s reasons 

It was not in dispute that the domestic courts’ decisions constituted an interference with Delfi’s 

right to freedom of expression.  

The substance of the Court’s decision was devoted to considering whether, in accordance with 

Article 10(2), that interference was justified as it was "prescribed by law", was in pursuit of a 

legitimate aim and was "necessary in a democratic society". 

The Court found that the interference with the applicant’s freedom of expression was prescribed 

by law. The Court noted that Estonian law made it clear that a media publisher was liable for any 

defamatory statements made in its media publication, and that the present case was an 

application of existing tort law to new technologies. 

The Court also considered that the interference with Delfi’s freedom of expression pursued the 

legitimate aim of protecting the reputation and rights of others. 

The question of whether, in the pursuit of this aim, freedom of expression was excessively 

restricted was considered in relation to whether it was “necessary in a democratic society”.  The 

Court made comments about the essential function of the press, who were nevertheless required 

not to overstep certain boundaries. The Court also noted that the limits of permissible criticism in 

the context of journalistic freedom are narrower in relation to a private citizen than in relation to 

politicians or governments.  

The “need” for interference in this case was addressed as a question of whether there was a fair 

balance between the protecting the right to respect private life under Article 8 of the Convention 

and freedom of expression under Article 10, and the Court applied established criteria relevant to 

this balancing exercise.  

Ultimately, the Court held that the domestic courts’ finding that Delfi was liable for readers’ 

defamatory comments was a justified and proportionate restriction on the applicant's right to 

freedom of expression.  In reaching this conclusion, the Court considered a number of factors to 

be of particular importance:  

 the insulting and threatening nature of the comments, and the higher-than-average risk 

of comments going beyond acceptable criticism, requiring the exercise of a higher 

degree of caution;  

 the fact that the comments were posted in reaction to an article published by the 

applicant company in its professionally-managed news portal run on a commercial 

basis, and the importance of comments to Delfi’s commercial activities; 

 the fact that Delfi exercised a substantial degree of control over the comments published 

on its portal; 

 the insufficiency of the measures taken by the applicant company to avoid damage 

being caused to other parties’ reputations and to ensure a realistic possibility that the 
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authors would be held liable (which would have helped protect rights under Article 8); 

and 

 the moderate sanction imposed on Delfi (320 Euros).  

The Court also considered the leeway left to the company in respect of how it should ensure the 

protection of third parties’ rights to be an important factor reducing the severity of the interference 

with the freedom of expression.  

Editor’s comment 

The significance of this decision is that an online news portal could not rely on protection of the 

right to freedom of expression to prevent it from being liable for comments authored by other 

people and posted on its website, despite it having a multi-layered filter and comment removal 

system. 

A key factor in reaching this conclusion was the distinction made by the Court between mere 

‘host’ of information and a publisher that had an economic incentive to encourage comments.  

The balancing exercise undertaken by the Court between the right to freedom of expression and 

the protection of the private lives of others meant that the scope of the protection of freedom of 

speech afforded to a news portal may ultimately be quite fact specific, and may depend on the 

extent to which third parties’ rights were otherwise protected.  

Though the Court was clear in noting that the domestic courts had not prescribed particular 

measures that should be implemented, this decision indicates that it is more likely that a news 

portal will be required to engage in active comment monitoring where it has significant control 

over those comments posted. 

This decision is available online at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-

126635  

Nik Partsanis is a Vacation Clerk, and Rachel Nicholson is a partner, at Allens Linklaters.  

Nudity is a form of expression, but the right to nudity is subject to 

limitations 

Gough v Director of Public Prosecutions [2013] EWHC 3267(Admin) (31 October 2013) 

Summary 

The High Court of England and Wales has recognised public nudity as form of expression but 

held that limiting such expression is valid in the public interest. While the Court agreed that public 

nudity engages Article 10 of the European Convention on Human Rights (ECHR) being the right 

to freedom of expression, the court upheld the primary judge's conclusion that there was a 

pressing social need for the restriction of his right to be naked in the context of this case. 

Facts 

On 25 October 2012, Mr Gough was released (through the main public entrance) from Halifax 

police station. Apart from wearing walking boots, socks, a hat, a rucksack and a compass on a 

lanyard, he was naked, with his genitalia clearly visible. 

The appellant then walked through Halifax town centre for approximately 15 minutes, filmed by a 

camera crew (with the appellant's permission), until police attended and arrested him inside a 

convenience store for offences under the Public Order Act 1986 (Act). 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-126635
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-126635
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Section 5(1) of the Act makes it an offence to use threatening, abusive or insulting words or 

behaviour within the hearing or sight of a person likely to be caused harassment, alarm or 

distress thereby.  

In the words of the District Judge, "the appellant received a mixed reaction" from people in the 

town centre.  

The CCTV and film footage evidenced that at least one female member of the public veered out 

of Mr Gough's way, and evidence from two other women showed that they were "alarmed and 

distressed" and "disgusted" at seeing the appellant naked in the middle of the town centre.  

One of the women, who was with the number of children including a 12 year old, reported that the 

child was "shocked and disgusted". The District Judge also found that Mr Gough's conduct 

caused another woman to "feel at risk". 

Decision at first instance 

At trial, Mr Gough conceded that people who saw him naked in public might be distressed or 

concerned and that there would be a reaction from those who did not share his views, but added 

that this was "due to their own prejudice". Mr Gough sought to introduce evidence from a 

Professor of Fashion as to how attitudes to public nudity have changed within various cultures, 

and evidence from a Psychologist on children witnessing adult nudity and the way in which 

children would be likely to react to seeing a naked male. However the judge rejected the 

evidence, stating it was not relevant to whether the nudity would lead to public harm. 

In the context of section 5 of the Public Order Act 1986, the District Judge concluded that the 

words "insulting", "threatening", "abusive" and "disorderly" should not be construed narrowly, and 

that "abusive" meant extremely offensive and insulting and "disorderly behaviour" was behaviour 

that involved or contributed to a breakdown of peaceful and law-abiding behaviour. 

Gough sought to invoke Article 10 of the ECHR, which provides every person with the right to 

freedom of expression. Importantly, the exercise of this right is subject to such conditions or 

restrictions as are prescribed by law or necessary in a democratic society for, inter alia, the 

prevention of disorder and the protection of health or morals: Article 10(2). 

Accordingly, the District Judge concluded that being naked was a form of expression such that 

Article 10 of the ECHR was engaged, however, found that there was a pressing social need for 

the restriction of the applicant's rights to be naked, and that the restriction imposed by section 5 

of the Public Order Act 1986 corresponded to this social need. 

Decision on Appeal 

In dismissing the appeal, the Administrative Court found that the District Judge's analysis of the 

evidence and the law could not properly be challenged, and that it was open to the District Judge 

to reach the decision he did. Further, the Administrative court found that having regard to the 

evidence, it was "difficult to see how he could have decided otherwise". 

Finally, the Administrative Court concluded that: 

[N]either the facts that, on occasion, the police have helped the appellant, while 

naked, to leave urban areas (doubtless in order to avoid confrontation and potential 

disorder) and that they have on occasion declined to arrest or prosecute nor the 

reality that some people have not adversely reacted to his nudity or are not affected 

by it are not to the point. To say that the adverse reaction to the appellant's nudity is 

not his problem or the result of his behaviour (which is how the appellant articulated 

it) is to ignore reality. 
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Commentary  

As explained by the District Judge, Gough has the right to hold his own views, and have those 

respected, however the engagement of Article 10 of the ECHR did not entitle him to "trample 

roughshod" over the rights of the majority "to enjoy a shared public space without being caused 

distress and upset". 

Similarly, Gough was not prevented from being naked in certain public contexts where nudity is 

expected or tolerated, such as nudist beaches or nudist colonies.  

Whilst Gough is an English case, and concerns the European Convention on Human Rights, 

section 15 of the Victorian Charter of Human Rights outlines a right to freedom of expression in 

very similar terms to that of its European counterpart. Specifically, the Charter states that the right 

to freedom of expression is subject to lawful restrictions reasonably necessary to respect the 

rights and reputation of other persons; or for the protection of national security, public order, 

public health or public morality.  

The full decision can be found at: http://www.bailii.org/ew/cases/EWHC/Admin/2013/3267.html 

Mathew Brown is a lawyer at DLA Piper 

Editors Note: In Victoria, as in a number of other jurisdictions in Australia, it is a criminal offence 

for a person to expose their genitals in public (Section 19, Summary Offences Act). This offence 

is a separate offence to using threatening abusive or insulting words, or behaving in a riotous, 

indecent or insulting manner. 

Excluding same-sex couple from hotel constitutes unlawful 

discrimination 

Bull (And Another) v Hall (And Another) [2013] UKSC 73 

Summary 

The Supreme Court in the United Kingdom recently upheld a ruling by the Court of Appeal that 

hotel owners Peter and Hazelmary Bull, a Christian couple, discriminated against homosexual 

couple Martin Hall and Stephen Preddy on the grounds of sexual orientation, when they refused 

to rent them a double room in their hotel. 

The Bulls conceded that their refusal to let rooms with double beds to unmarried couples 

indirectly discriminated against same-sex couples (as they cannot marry), but argued that the 

refusal was justified because it was based on their religious beliefs.   

Facts  

The Bulls own Chymorvah Private Hotel in Cornwall. They are devout Christians and believe “that 

the only divinely ordained sexual relationship is that between a man and a woman within the 

bonds of matrimony.” Their online booking form states: “…please note, that out of a deep regard 

for marriage we prefer to let double accommodation to heterosexual married couples only.” 

Hall and Preddy are civil partners. In September 2008 Preddy booked a double room at the hotel 

by phone. He was not informed of the policy. When Hall and Preddy arrived, the receptionist, 

Quinn, told them that the double rooms were for married couples. Preddy informed Quinn that 

they were in a civil partnership. Quinn said that as Christians, the hotel owners did not believe in 

civil partnerships; they believed that marriage is between a man and a woman, and could not 

honour the booking. 

Proceedings were issued in March 2009 in the Bristol County Court. Justice Rutherford held that 

the refusal to allow the couple to occupy a double room constituted direct discrimination on the 

http://www.bailii.org/ew/cases/EWHC/Admin/2013/3267.html
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basis of Hall and Preddy’s sexual orientation, in contravention of the Equality Act (Sexual 

Orientation) Regulations 2007. He held that the Regulations were a necessary and proportionate 

intervention by the state to protect the rights of others.  Alternatively, Rutherford J held that the 

refusal was unjustified indirect discrimination. 

Justice Rutherford held that the Regulations were not incompatible with the Bulls’ right to 

manifest their religion under the Human Rights Act 1998 (UK), or the European Convention for 

the Protection of Human Rights and Fundamental Freedoms (the ECHR), as was argued by the 

Bulls.  

The Bulls appealed to the Court of Appeal, which unanimously dismissed their appeal. The Court 

held that the Bull’s policy directly discriminated on the grounds of sexual orientation.  While the 

policy was a manifestation of the Bulls’ religious beliefs, the limitation imposed on their right to 

freedom of religion was necessary. The Bulls appealed to the Supreme Court. 

Decision  

The Court considered whether the Bulls’ refusal to rent a double room to Preddy and Hall was 

direct or indirect discrimination. If it was direct, no justification was possible. The relevant 

prohibition was Regulation 4(1), which makes it unlawful for a provider of goods, facilities or 

services to discriminate against a person seeking to obtain or to use them. 

The earlier decision in the Court of Appeal had relied on a House of Lords case James v 

Eastleigh Borough Council [1990] 2 AC 751. In that case, the majority held that where there is an 

exact correspondence between the criterion and the protected characteristic, direct discrimination 

occurred. The Court referred to later European Court of Justice cases where this test was put 

more clearly - essentially, direct discrimination occurs where the difference in treatment is based 

on a criterion which is necessarily linked to a protected characteristic. 

In the leading judgement, Lady Hale applied this test as follows: “…it can be argued that a 

marriage criterion is “indissociable from sexual orientation”, in that at present… persons of 

homosexual orientation cannot marry.” Lady Hale held that civil partnerships are 

indistinguishable, but for the name, from marriage under UK law, and they offer the same legal 

rights and responsibilities. Lady Hale noted that under Regulation 3(4), married people and civil 

partners should be regarded as not materially different. Therefore, a policy that exempted civil 

partners was necessarily linked to sexual orientation. 

Following Lady Hale’s analysis, the majority of the Court held that the Bulls’ policy was directly 

discriminatory on the grounds of sexual orientation. The Court unanimously held that 

alternatively, the Bulls’ policy constituted unjustified indirect discrimination within the meaning of 

Regulation 3(3).   

The Court then considered whether a finding of discrimination was incompatible with the ECHR. 

The Bulls argued that they were protected by Article 9 which protects freedom to manifest religion 

or belief, subject only to strict limitations. The Court agreed that the hotel’s policy was a 

manifestation of the Bulls’ religious beliefs within the meaning of Article 9, but held the limitation 

imposed on them was necessary in a democratic society for the protection of the rights of others. 

The Court referred to ‘the continuing legacy of … centuries of discrimination [against 

homosexuals], persecution even, which is still going on in many parts of the world’ and stated that 

the Bulls’ refusal was an affront to the human dignity of Hall and Preddy. 

Commentary  

The intersection of the right to religious freedom and the right to freedom from discrimination is a 

complex area in Australian law. The right to be free from direct or indirect discrimination on the 
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basis of sexual orientation is protected in Victoria under the Equal Opportunity Act 2010 (Victoria) 

(EO Act) and federally under s 5A of the Sex Discrimination Act 1984 (SDA). 

The EOA and SDA contain exceptions for certain activities of “a body established for religious 

purposes”. Section 82(2) of the EO Act provides a broad exception allowing a religious body to 

discriminate on the basis of various attributes, where the action: 

 Conforms with the doctrines, belief or principles of the religion; or 

 Is reasonably necessary to avoid injury to the religious sensitivities of adherents of the 

religion. 

Section 84 of the EO Act provides a further exception for anything done by a “person” which is 

reasonably necessary for them to comply with the doctrines, beliefs or principles of their religion. 

This provision has no equivalent under other applicable anti-discrimination legislation. 

These issues were recently considered in VCAT in Cobaw Community Health Services Limited v 

Christian Youth Camps Limited [2010] VCAT 1613, a case in which Christian Youth Camps 

(CYC) had refused to provide a service to Way Out, an organisation that assists same sex 

attracted youths. 

The case was considered under the previous version of the EO Act 1995. CYC argued that its 

conduct was exempt under section 75 and 77 of that Act, because its refusal to provide services 

was in pursuit of a religious belief; and it was necessary to deny the use of the camping ground to 

comply with this belief. 

VCAT found that an act will conform with the doctrines of a religion only where the doctrine 

requires, obliges or dictates that a person act in a particular way, and held that while beliefs about 

marriage, sexual relationships or homosexuality may be included in scriptures, they were not 

doctrines. VCAT also held that the ordinary meaning of ‘necessary’ is narrow. The VCAT decision 

has been appealed and the Court of Appeal’s judgment is pending. 

Decision is available at: http://www.supremecourt.gov.uk/decided-

cases/docs/UKSC_2012_0065_Judgment.pdf 

Josie Polak is a lawyer in the Equality Law Program at Victoria Legal Aid. 

 

 

INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

World's leading human rights experts call for defenders to be protected 

from reprisals 

A group of the world's leading human rights experts has condemned the continuance of attacks 

and reprisals against human rights defenders and called on States to cooperate fully with the UN 

human rights system and uphold the rule of law. 

The International Service for Human Rights strongly welcomed the statement by the United 

Nations Special Procedures Mandate Holders. 

'It is unacceptable that around 30 States have not yet accepted any visit by a mandate holder and 

that some have ignored repeated written requests for visits,' said ISHR's Human Rights Council 

Advocacy Director, Michael Ineichen. In their statement, the Special Procedures report that in 

http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2012_0065_Judgment.pdf
http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2012_0065_Judgment.pdf
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14082&LangID=E
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14082&LangID=E
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other cases States have only given access to a select few and that so-called ‘standing invitations’ 

are no guarantee that visits will occur. 

“It is particularly concerning that UN Human Rights Council members are not immune from this 

behaviour”, said Mr Ineichen. Last month, ISHR wrote a letter on behalf of 40 leading NGOs to all 

States regarding elections to and cooperation with the UN Human Rights Council. ISHR called on 

newly elected Member States to fully cooperate with the Human Rights Council’s independent 

experts, including by accepting their requests to undertake country visits and by acting in good 

faith to implement human rights recommendations made by those experts. 

ISHR also welcomed the emphasis in the Special Procedures’ statement on combatting reprisals 

and intimidation. In September 2013, the Human Rights Council took a critical step towards 

ending the disturbing pattern of attacks, harassment and reprisals against human rights 

defenders and others who cooperate with the UN by calling on the Secretary-General to appoint 

a high-level focal point to coordinate the international response to the issue of reprisals, to 

strengthen protections for human rights defenders and to intervence in cases of alleged attacks.  

In their statement, the Special Procedures said:  

The work we do relies on our interaction with civil society, national human 

rights institutions, human rights defenders, individuals working on the ground, 

and victims of human rights violations. It is of serious concern that some of 

those with whom we engage become victims of intimidation and reprisals. The 

protection of these vital partners is of utmost importance. We must all respond 

firmly against any act which threatens them and seeks to obstruct human 

rights work. 

Reprisals are a critical challenge facing the UN system and its human rights 

mechanisms. The designation of a focal point on this issue is currently under 

discussion at the General Assembly. We look forward to the designation of the 

focal point as soon as possible. 

Despite the Special Procedures’ call for the focal point to be appointed as soon as possible, 

some States in New York, led by the African Group, have undermined this important development 

in the Third Committee of the General Assembly. 

‘Attacks, intimidation and reprisals against people who work to expose and seek accountability for 

human rights violations at the UN violate international law and undermine the UN itself,’ said 

Madeleine Sinclair, Legal Counsel with the International Service for Human Rights. 

‘It is deeply concerning that the international community has not stood united in the fight against 

reprisals. It is particularly concerning that African States such as South Africa, home to so many 

courageous and legendary human rights defenders, appear to be actively opposed vital 

measures to improve their protection,’ Ms Sinclair said. 

‘It is now imperative that the plenary of the General Assembly set aside the Third Committee 

decision, follow the Human Rights Council’s lead and call for the appointment of an anti-reprisals 

focal point,’ Ms Sinclair said. 

‘In doing so, the General Assembly should ensure that the focal point has the political authority 

and weight to confront States that tolerate reprisals, and engage the entire UN system in better 

protecting civil society’. 

Source: International Service for Human Rights 

http://www.ishr.ch/news/human-rights-abusers-must-not-be-elected-human-rights-council
http://www.ishr.ch/news/un-passes-strongest-resolution-yet-ending-reprisals-against-human-rights-defenders
http://www.ishr.ch/news/un-passes-strongest-resolution-yet-ending-reprisals-against-human-rights-defenders
http://www.ishr.ch/news/african-states-must-not-turn-their-backs-human-rights-defenders-united-nations
http://www.ishr.ch/news/african-states-must-not-turn-their-backs-human-rights-defenders-united-nations
http://www.ishr.ch/news/worlds-leading-human-rights-experts-call-defenders-be-protected-reprisals#sthash.6dvbkRL0.dpuf
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UN adopts landmark resolution on protecting women human rights 

defenders  

The adoption of the first-ever resolution on women human rights defenders by the United Nations 

General Assembly’s Third Committee is a step forward in protecting those who face risks and 

attacks for their work to promote human rights, including women’s rights, according to human 

rights groups Amnesty International (AI), the Association for Women’s Rights in Development 

(AWID), the International Service for Human Rights (ISHR), and Just Associates (JASS). 

However, it is deeply regrettable that this last minute consensus came at the expense of a crucial 

paragraph containing language calling on States to condemn all forms of violence against women 

and women human rights defenders, and to refrain from invoking any customs, tradition or 

religious consideration to avoid obligations related to the elimination of violence against women. 

Such language had previously been agreed to by the General Assembly in Resolution 67/144 on 

the Intensification of Efforts to Eliminate All Forms of Violence Against Women. It is ironic that 

such language could not be included in the human rights defenders resolution made in the very 

week of the International Day for the Elimination of Violence against Women, marked on 25 

November. 

“The protection of women human rights defenders is essential for peace, security, development 

and the respect of all our human rights,” said Eleanor Openshaw from ISHR’s Women Human 

Rights Defender Program.  

“Women human rights defenders challenge gender inequality and stereotypes, advance sexual 

and reproductive rights and promote women’s empowerment and participation. They often also 

challenge religious and cultural interpretations which subordinate, stigmatise or restrict women,” 

Ms Openshaw said. 

“The Norwegian-led resolution recognises that, because of who they are and the nature of their 

work, women human rights defenders in all regions of the world face significant violations and 

abuses, from smear campaigns to sexual and gender-based violence” said Nicole Bjerler of 

Amnesty International’s UN Office in New York. 

“The resolution urges States to put in place gender-specific laws and policies for the protection of 

women human rights defenders and to ensure that defenders themselves are involved in the 

design and implementation of these measures,” Ms Bjerler said, adding that “Effective 

implementation of such measures by States will be key to enabling women human rights 

defenders to carry out their important and legitimate work.” 

The resolution also calls on States to protect women human rights defenders from reprisals for 

cooperating with the UN and to ensure their unhindered access to and communication with 

international human rights bodies and mechanisms. 

Several aspects of the resolution were fiercely debated during negotiations, with African and 

several Asian States arguing that the text should focus more on the duties and responsibilities of 

those who defend rights and should not create special rights or privileges for certain groups of 

defenders. 

Countering this, Marisa Viana, Manager of Young Feminist Activism at AWID, said, “Protecting 

human rights defenders is not a matter of creating new rights. It is about States’ commitments to 

enable defenders to do their legitimate and vital work in our communities without fear of reprisals 

or attack.” 

Also contentious were important references in the initial draft acknowledging the risks faced by 

those working on issues of sexual and reproductive health, reproductive rights and matters 
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related to sexuality. These references were excluded in later drafts of the resolution as a result of 

opposition voiced by a number of States from Africa, Asia and the Holy See. It is regrettable and 

disappointing that the main sponsors and others were not able to secure specific language 

related to women human rights defenders working on these critical issues in the final text of the 

resolution. 

“Women human rights defenders working on sexual and reproductive rights and matters related 

to sexuality are often targeted for attack due to the continued legalised discrimination in many 

countries across the globe,” said Cristina Hardaga of JASS. 

“Regrettably, the exclusion of specific recognition for the struggle that women human rights 

defenders face, does not do justice to their important, courageous and often dangerous work,” Ms 

Hardaga said. “States must recognise that women human rights defenders are diverse. They 

work in different contexts around the world and face extraordinary risks. This is particularly so for 

those working on women’s rights or gender issues, and for those challenging gender stereotypes 

and perceptions about the status of women in society. This resolution is an important step in 

attaining this recognition.” 

The difficult negotiations led to a ground swell of support from civil society around the world, who 

mobilized to urge their State representatives to support the resolution. Over 70 civil society 

organisations and human rights defender networks from across Africa signed an open letter to 

their State representatives urging them to sponsor the text. In addition, eminent individuals 

including Women Nobel Peace Prize winners and members of The Elders called for States in 

every part of the world to support a strong resolution. 

“The mobilisation of civil society from all regions is a testament to the seriousness of violations 

experienced by women human rights defenders around the world and the need for States to take 

stronger measures to protect and support their work,” said Ms Marisa Viana of AWID. 

While the resolution as adopted does not comprehensively address all risks and protection needs 

of women human rights defenders, it remains an important and historic resolution. States have 

committed themselves to taking concrete steps to protecting women human rights defenders. AI, 

AWID, ISHR and JASS call on all States to ensure that the measures outlined in the resolution 

are now implemented at the national level. International Day on Women Human Rights 

Defenders, held on November 29th, provides a perfect opportunity to start implementing the 

commitments in this resolution, so that women human rights defenders around the world are able 

to work safely and effectively, free from intimidation and reprisals. 

Source: International Service for Human Rights 

 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

ALRC to conduct freedoms audit of Commonwealth laws 

Attorney-General George Brandis has asked the Australian Law Reform Commission to audit 

Commonwealth laws to identify laws that “encroach upon traditional rights, freedoms and 

privileges” and assess whether the encroachment is justified.  

Announcing the inquiry, Senator Brandis said that the review will be one of the most 

comprehensive and important ever undertaken by the ALRC. 

 

http://www.ishr.ch/news/un-adopts-landmark-resolution-protecting-women-human-rights-defenders
http://www.attorneygeneral.gov.au/Mediareleases/Pages/2013/Fourth%20quarter/11December2013-NewAustralianLawReformInquiryToFocusOnFreedoms.aspx
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“This is a major instalment towards the commitment I made to restore the balance around the 

issue of human rights in Australia,” said Senator Brandis. 

“For too long we have seen freedoms of the individual diminish and become devalued. The 

Coalition Government will strive to protect and restore them.” 

The Human Rights Law Centre welcomed the inquiry but questioned the scope of the terms of 

reference. 

“It’s a good move by Senator Brandis to ask the ALRC to undertake this audit” said HRLC 

Executive Director Hugh de Kretser. “But it’s concerning that the ALRC’s terms of reference 

define traditional rights, freedoms and privileges so as to exclude basic human rights like freedom 

from arbitrary detention, equality and privacy. You can’t get a more traditional freedom than the 

right not be locked up without just cause.” 

Senator Brandis has asked the Commission to focus in particular upon commercial and corporate 

regulation, environmental regulation and workplace relations. 

“The focus on corporate and environmental regulation and workplace relations must not come at 

the expense of reviewing violations of rights at the sharp end of legislative action in policy areas 

like asylum seekers and counter-terrorism,” said Mr de Kretser. 

The Commission has been asked to report by 1 December 2014. 

Next Human Rights Commissioner appointed 

On behalf of the Australian Human Rights Commission, Professor Gillian Triggs, the 

Commission’s President, has welcomed the appointment of the Commission’s seventh 

Commissioner, Mr Tim Wilson. 

“As a new Commissioner, Mr Wilson will join our team of six other Commissioners, headed by me 

as President,” said Professor Triggs. “We all look forward to Mr Wilson’s fresh voice in our 

discussions and collegiate development of Commission policies.” 

The Human Rights Law Centre’s Executive Director, Hugh de Kretser, said the public debates 

about the last two appointments to the AHRC, Tim Soutphommasane and Tim Wilson, 

highlighted the need to establish a transparent, independent, public process to appoint future 

Commissioners. 

“The internationally agreed minimum standards for national human rights bodies mandate 

independence from government. We need to ensure an independent, transparent and merit-

based approach to future appointments,” said Mr de Kretser.  

Mr de Kretser also said it was vital that Mr Wilson respect the independence of the Commission. 

“The role isn’t about ‘advancing the government’s freedom agenda’ as Mr Wilson has said, but 

rather implementing the independent mandate of the Commission under its legislation,” said Mr 

de Kretser. 

Mr Kretser said he did not want to prejudge Mr Wilson’s contribution.  

“Some of his comments around racial vilification and discrimination laws reveal a concerning 

approach to the protection of human rights, but his position on freedom of association and 

Queensland bikie laws are welcome as well as his support of marriage equality. Overall, I’m 

confident that he will be happy to engage in the debate around these issues,” said Mr de Kretser 

said. 

Ms Triggs said Mr Wilson is particularly concerned to support liberal approaches to freedom of 

speech.  
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“We look forward to having him join our team as we continue to meet the challenges of protecting 

human rights in Australia,” said Ms Triggs. Mr Wilson is expected to commence his tenure of 

Human Rights Commissioner in February. 

Australia’s new ambassador for women and girls 

Foreign Minister Julie Bishop and Minister Assisting the Prime Minister for Women Michaelia 

Cash are delighted to announce the appointment of Ms Natasha Stott Despoja AM as Australia's 

Ambassador for Women and Girls.  

Gender empowerment is a priority for the Australian Government's overseas development 

program. Ms Stott Despoja's appointment reflects the Government's wish to be at the forefront of 

efforts to promote the empowerment of women and girls, particularly in the Indo-Pacific region. 

Women make up the majority of the world's poor and comprise two-thirds of the world's illiterate. 

Fewer than one in five parliamentarians globally are women and one third of women will 

experience physical violence in their lifetimes. 

As the former leader of a political party and a Senator for 13 years, Ms Stott Despoja is well 

qualified to lead Australia's international efforts to increase representation of women in leadership 

roles. Her focus will be to promote women's economic empowerment as well as participate in 

conflict prevention and peacebuilding; end violence against women and girls; and improve access 

to health and education services. 

Ms Stott Despoja was Senator for South Australia (1995-2008) and Leader and Deputy Leader of 

the Australian Democrats. She was the youngest woman elected to the Australian Parliament. As 

a legislator, Ms Stott Despoja introduced Private Members' Bills on paid maternity leave and was 

a spokesperson on women and family issues. 

Ms Stott Despoja is the founding Chair of the newly established Foundation to Prevent Violence 

Against Women and their Children. She is an Ambassador for Ovarian Cancer Australia; Deputy 

Chair of beyondblue; a board member of the South Australian Museum; and the Museum of 

Australian Democracy. 

In 2011, Ms Stott Despoja was made Member of the Order of Australia for her service to the 

Australian Parliament, education and as role model for women.  

Ms Stott Despoja will succeed Ms Penny Williams, who was appointed Australia's inaugural 

Ambassador in September 2011. 

Source: Minister of Foreign Affairs 

Human Rights Awards 2013 

The Australian Human Rights Commission’s annual Human Rights Awards 2013 were 

announced on 10 December 2013.  

The Human Rights Medal was awarded to Sister Clare Condon, the leader of the Sisters of the 

Good Samaritan, an organisation providing emergency housing for women and children 

experiencing domestic violence, which also supports development programs for Aboriginal and 

Torres Strait Islander people.  

The Young People’s Human Rights award celebrated the work of a 16-year-old girl Mariah 

Kennedy who published a children’s book Reaching Out, Messages of Hope, about a range of 

social justice issues affecting young people.  

http://foreignminister.gov.au/releases/2013/jb_mr_131216.html
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Professor Andrea Durbach was recognised for her extensive work as a legal human rights 

advocate at the University of New South Wales and the Australian Human Rights Centre in 

Sydney.  

Congratulations to all Human Rights Award finalists and winners representing organizations and 

programs across Australia in disability support, indigenous health and other vital areas of need. 

Source: Human Rights Awards 

 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

The civil and family law needs of Indigenous people in Victoria 

Melanie Schwartz, Fiona Allison and Chris Cunneen have published an important report on the 

civil and family law needs of Indigenous people in Victoria as part of the Australian Indigenous 

Legal Needs Project. This new research shows that the legal problems and discrimination 

Indigenous Victorians face go well beyond police and prisons. Of the 161 Aboriginal women and 

men the researchers spoke to across Victoria – in Bairnsdale, Bendigo, Shepparton, Heidelberg, 

Fitzroy, Framlingham, Robinvale and Swan Hill – three in every ten (29 percent) had experienced 

what they perceived as racial discrimination over the last couple of years – in the workplace, with 

police, in health services, taxis, shops and in their neighbourhoods. 

Only one in ten people (11.6 percent) had tried to obtain advice about discrimination. And 

unfortunately, Cunneen et al found that even where they had sought help, it proved difficult to 

obtain assistance for civil law matters. The Aboriginal legal services, for example, overwhelmingly 

focus on criminal law because of resource restrictions and service agreements. 

Housing and child protection emerged as two of the biggest problems facing Aboriginal 

Victorians. More than four in ten of the people the researchers spoke with had tenancy problems, 

mostly over repairs and maintenance, rental debts and over-crowding. Only one in five had 

sought assistance. Debt and consumer problems were also prevalent among Aboriginal people. 

One-third had reported being threatened with legal action or had legal action commenced for a 

debt. 

The Civil and Family Law Needs of Indigenous People in Victoria report is the latest in a series of 

reports. The problems found in Victoria were similar in some cases to what had already been 

found in the Northern Territory and NSW, although housing was an even bigger problem in the 

NT. Reports for Queensland and Western Australia will be released next year. 

The full report can be found online here. 

Source: The Conversation. 

Voter ID laws introduced in Queensland 

On 21 November 2013 Queensland’s Attorney-General, Jarrod Bleijie, introduced the Electoral 

Reform Amendment Bill into Queensland’s parliament. Among other things, the bill contains 

provisions to give effect to Queensland’s new policy in which voters in Queensland elections 

must show identification in order to be able to vote.  

The Queensland Government has said that a broad range of ID will be accepted as proof of 

identity: a range of photographic and non-photographic ID as well as a letter sent to all enrolled 

https://hrawards.humanrights.gov.au/2013-human-rights-medal-and-awards-winners
http://www.jcu.edu.au/ilnp/resources/inlpreports/JCU_097729.html
http://www.jcu.edu.au/ilnp/resources/inlpreports/JCU_097729.html
http://www.jcu.edu.au/ilnp/public/groups/everyone/documents/technical_report/jcu_131180.pdf
http://theconversation.com/how-fear-and-funding-undercut-a-fair-go-for-indigenous-victorians-20644?utm_medium=email&utm_campaign=Daily+email&utm_content=Daily+email+CID_8de95e6be7a52dbd495bc7cf5d4bc7c0&utm_source=campaign_monitor&utm_term=How%20fear%20and%20funding%20undercut%20a%20fair%20go%20for%20Indigenous%20Victorians


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 42 

 

 

 

 

 

 

 

 

 

 

voters by the Queensland Electoral Commission when an election is called. If a voter cannot 

provide ID but they claim to be on the roll and haven’t already voted, then the bill provides for 

them to submit a “declaration vote” similar to how people vote when out of their electorate on 

polling day. 

The HRLC and a range of other organisations had previously raised concerns that the ID 

requirements would unnecessarily create barriers to voting for many Aboriginal and Torres Strait 

Islander peoples as well as people experiencing homelessness, young people, old people and 

people with disability. [link to Em oped] Whilst the declaration voting process and the acceptance 

of a broad range of ID are to be welcomed, the bill still raises human rights questions. The bill 

imposes a further hurdle for voters in Queensland elections, impacting to some extent on the right 

to vote. There are strong arguments that the law is unnecessary because there is no evidence of 

the voter fraud which the government asserts the bill was created to address. With rising rates of 

informal votes and diminishing participation in elections, arguably resources ought to be spent 

encouraging participation in elections rather than setting up more hurdles. There is also a 

concern that the guidelines on acceptable forms of ID will be in regulations and therefore subject 

to change by the executive. 

The Bill has been referred to the Legal Affairs and Community Safety Committee to report by 24 

February 2014. Submissions can be made to the Committee by Friday 17 January 2014. 

Excessive force? New footage of police use of taser  

Newly-released footage shows the NSW Police firing a taser on a handcuffed and injured 17 year 

old, Einpwy Amom. This footage raises considerable concern about how the police are using 

tasers. 

PIAC is representing Einpwy in his case against the NSW Police. 

The footage, aired on ABC TV’s 7.30 program on Wednesday, shows Einpwy, who was 17 at the 

time, being restrained by six police officers after falling down the stairs at Blacktown Railway 

Station. He was then tasered while handcuffed and lying on the ground. 

“Anyone viewing this footage would be worried about the police using excessive force against a 

person who was under 18 and who had sustained an injury to his head minutes before,” said 

Michelle Cohen, Senior Solicitor at PIAC. 

PIAC has called for a full and independent inquiry into the incident. It should examine whether 

police used excessive force in tasering Einpwy when he was already restrained and surrounded 

by police. The inquiry should also consider whether the police complied with the NSW police 

guidelines for the deployment and use of tasers. 

“A taser can cause serious harm or death, as we saw in the case of Brazilian student Roberto 

Laudisio Curti, who died in 2012 after being repeatedly tasered by police,” said PIAC CEO, 

Edward Santow. 

“The NSW Ombudsman has found that NSW Police must improve their training, policies and 

accountability in the use of tasers. 

“Einpwy’s case highlights the need for the NSW Police to exercise their powers with caution so 

that all members of the community are protected,” Edward Santow said. 

Source: Public Interest Advocacy Centre 

http://www.piac.asn.au/news/2013/11/excessive-force-police-use-taser-einpwy-amom
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Inquiry into NSW racial vilification laws: Final Report tabled 

The Parliamentary Committee that conducted an inquiry into NSW racial vilification laws tabled its 

Final Report on 3 December 2013. The Law and Justice Committee of the NSW Legislative 

Council was charged with a review of section 20D of the Anti-Discrimination Act 1977 (NSW), 

which sets out the criminal offence for serious racial vilification. The Human Rights Law Centre 

made a submission to the inquiry earlier this year. 

In examining the effectiveness of section 20D, the Committee agreed with several submissions 

that the provision had an important educative and symbolic function. However, given there had 

been no prosecutions to date, the Committee made a number of recommendations to remove 

barriers to the real world application of the provision.  

The Committee made several recommendations in relation to the substantial offence, including 

extending the section to cover quasi-public places but providing an exception for private conduct, 

and including persons of a presumed or imputed race.  

The Report noted stakeholder views on the interplay between racial vilification legislation and 

freedom of expression, and the Committee concluded that the scope of the offence should 

remain limited to the most serious cases of racial vilification.  

The Report comes amidst continued debate following the Federal Government’s announcement 

that it intends to amend or repeal the racial vilification provision in section 18C of the Federal 

Racial Discrimination Act. In this context, the majority of the Committee rejected a proposal 

supported by three dissenting Committee members to insert a paragraph expressing “genuine 

concern” in relation to proposals to repeal section 18C. Section 18C of the RDA is a civil 

provision that allows individuals to bring a claim against an individual for conduct that ‘offends, 

insults, humiliates or intimidates’ on the basis of race (for more information about s 18C of the 

RDA you can read our fact sheet). 

While NSW also has civil protections from racial vilification, the Committee was not asked to 

consider these in its review.  

 

 

HRLC MEDIA COVERAGE 

The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

 Rachel Ball, Who’s less free: Andrew Bolt, or children in detention?, The Guardian‚ 19 

December 2013  

 Lenore Taylor and Oliver Laughland, Asylum seekers living in Australia forced to sign 

code of conduct, The Guardian Australia‚ 16 December 2013  

 Kristina Kukolja, Minister must consider refugee case: High Court, SBS World News‚ 13 

December 2013  

 Santilla Chingaipe, Pleas for strong and effective racial vilification laws, SBS Radio‚ 10 

December 2013  

 Alison Caldwell, Groups urge Fed Govt to retain race act, ABC PM‚ 10 December 2013  

 Malarndirri McCarthy, Over 150 groups rally against changes to racial discrimination 

laws, NITV News‚ 10 December 2013  

http://www.parliament.nsw.gov.au/Prod/Parlment/committee.nsf/0/E08D4387100A3C56CA257C35007FCC4D?open&refnavid=CO4_1
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s20d.html
http://www.parliament.nsw.gov.au/prod/parlment/committee.nsf/0/D553B54D42D09838CA257B35007BD95C
http://www.hrlc.org.au/wp-content/uploads/2013/11/HRLC_Fact_Sheet_Australias_Racial_Vilification_Laws.pdf
http://www.hrlc.org.au/wp-admin/post-new.php
http://www.theguardian.com/world/2013/dec/16/asylum-seekers-living-in-australia-forced-to-sign-code-of-conduct
http://www.theguardian.com/world/2013/dec/16/asylum-seekers-living-in-australia-forced-to-sign-code-of-conduct
http://www.sbs.com.au/news/article/2013/12/13/minister-must-consider-refugee-case-high-court
http://www.sbs.com.au/news/article/2013/12/10/pleas-strong-and-effective-racial-vilification-laws
http://www.abc.net.au/pm/content/2013/s3908997.htm
http://www.sbs.com.au/news/article/2013/12/10/congress-will-oppose-change-racial-discrimination-act
http://www.sbs.com.au/news/article/2013/12/10/congress-will-oppose-change-racial-discrimination-act
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 AAP Goodes against changes to racial laws, Nine MSN‚ 10 December 2013  

 Same-sex marriage: High Court reserves decision on Commonwealth challenge to ACT 

laws, Seven News‚ 4 December 2013 

 Nick Toscano, Two men going to a wedding – their own, The Age‚ 4 December 2013 

 Elizabeth Byrne, High Court decision allows first same-sex marriages to go ahead, ABC 

News‚ 3 December 2013 

 Lisa Cox and Michael Inman, Chance for same-sex marriages after High Court reserves 

decision, The Age‚ 3 December 2013 

 Lisa Cox, Same-sex marriage ruling may be finalised this week, The Canberra Times‚ 3 

December 2013 

 Same-sex marriage in the ACT will be legal – for five days at least, Star Observer‚ 3 

December 2013 

 High Court challenge to ACT same-sex marriage begins today, Gay News Network‚ 3 

December 2013 

 Lisa Cox and Michael Inman, The ACT’s same-sex marriage battle begins, The 

Canberra Times‚ 3 December 2013 

 Andrew Potts, Australian High Court to begin hearing ACT marriage challenge 

tomorrow, Gay Star News‚ 2 December 2013 

 Hugh de Kretser, There’s a cause for amendment but not repeal,The Herald Sun‚ 28 

November 2013  

 Alison Caldwell, Calls for independent prisons monitor to address crisis in Vic system, 

The World Today, ABC News‚ 26 November 2013 

 Nicola Berkovic and Chris Merritt, The fight over section 18 has just begun, The 

Australian‚ 22 November 2013 

 Virginia Millen, Crikey clarifier: Are there ongoing human rights abuses in Sri Lanka? 

Crikey‚ 21 November 2013 

 Thea Cowie, Australia denies Lanka people-smuggling setback, SBS News‚ 15 

November 2013 

 Abbott urges inclusion for Sri Lanka, SBS News‚ 15 November 2013 

 Emily Howie, Craven for Tony Abbott to attend CHOGM without raising Sri Lanka’s 

human rights concerns, The Age‚ 13 November 2013 

 Anna Brown, Towards state-based marriage for all LGBTI couples, Gay News Network‚ 

6 November 2013 

 

 

 FOREIGN CORRESPONDENT  

‘Zoe’s law’ – Reflections from the US environment 

The NSW lower house has recently passed the Crimes Amendment (Zoe’s Law) Bill (No. 2) 2013 

to amend the Crimes Act 1900 (NSW). This version of Zoe’s Law establishes a separate offence 

for actions that cause serious harm to or the destruction of a foetus. There are a wide range of 

http://news.ninemsn.com.au/national/2013/12/10/16/40/goodes-against-changes-to-racial-laws
http://au.news.yahoo.com/a/20133320/same-sex-marriage-high-court-reserves-decision-on-commonwealth-challenge-to-act-laws/
http://au.news.yahoo.com/a/20133320/same-sex-marriage-high-court-reserves-decision-on-commonwealth-challenge-to-act-laws/
http://m.theage.com.au/national/two-men-going-to-a-wedding--their-own-20131203-2yotg.html
http://www.abc.net.au/news/2013-12-03/high-court-decision-allows-first-same-sex/5132660
http://m.theage.com.au/act-news/chance-for-samesex-marriages-after-high-court-reserves-decision-20131203-2yoaj.html
http://m.theage.com.au/act-news/chance-for-samesex-marriages-after-high-court-reserves-decision-20131203-2yoaj.html
http://m.canberratimes.com.au/act-news/samesex-marriage-ruling-may-be-finalised-this-week-20131202-2ymf7.html
http://www.starobserver.com.au/news/same-sex-marriage-in-the-act-will-be-legal-for-five-days-at-least/113865
http://gaynewsnetwork.com.au/news/high-court-challenge-to-act-same-sex-marriage-begins-today-12502.html
http://m.canberratimes.com.au/act-news/the-acts-samesex-marriage-battle-begins-20131203-2yn7n.html
http://www.gaystarnews.com/article/australian-high-court-begin-hearing-act-marriage-challenge-tomorrow021213
http://www.gaystarnews.com/article/australian-high-court-begin-hearing-act-marriage-challenge-tomorrow021213
http://www.heraldsun.com.au/news/opinion/theres-a-cause-for-amendment-but-not-repeal/story-fni0ffsx-1226770765441
http://www.abc.net.au/worldtoday/content/2013/s3899083.htm
http://www.theaustralian.com.au/business/legal-affairs/the-fight-over-section-18-has-just-begun/story-e6frg97x-1226765549707
http://www.crikey.com.au/2013/11/21/crikey-clarifier-are-there-ongoing-human-rights-abuses-in-sri-lanka/
http://www.sbs.com.au/news/article/2013/11/15/australia-denies-people-smuggling-setback-sri-lanka
http://www.sbs.com.au/news/article/2013/11/15/abbott-charles-share-chogm-stage
http://www.theage.com.au/comment/craven-for-tony-abbott-to-attend-chogm-without-raising-sri-lankas-human-rights-concerns-20131113-2xfoa.html
http://www.theage.com.au/comment/craven-for-tony-abbott-to-attend-chogm-without-raising-sri-lankas-human-rights-concerns-20131113-2xfoa.html
http://gaynewsnetwork.com.au/viewpoint/towards-state-based-marriage-for-all-lgbti-couples-12308.html
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legitimate criticisms of Zoe’s Law that need examination before the Bill comes before the NSW 

upper house early next year. 

When looking for the original text of the Bill, I came across three different Bills before the NSW 

parliament this year purporting to be a “Zoe’s Law”. 

The one that passed in the lower house is the (No. 2), and was sponsored by Chris Spence MP, 

a Liberal Party MP. What brings Spence to the party on this matter is that he is the local MP for 

Brodie Donegan, a woman who lost her 32-week old foetus after being hit by a driver under the 

influence of drugs. 

Before the law that passed the lower house existed, there were two previous versions of “Zoe’s 

Law”, sponsored not by Chris Spence, but by Fred Nile MP of the Christian Democratic Party. 

The Christian Democratic Party policy platform includes strong opposition to abortion and 

believes that it should be banned, and that abstinence only sex-education is the only acceptable 

form of sex-ed in schools. Fred Nile’s version was developed with no consultation with or consent 

from Brodie Donegan. 

In the previous Fred Nile version of “Zoe’s Law” (the “No.1″), the language of the Bill is telling. 

The object of that Bill was to “establish a separate offence for conduct causing serious harm to or 

the destruction of a child in utero”. The use of the term “child” here, that is, “a young human 

being”, rather than “foetus”, immediately denotes a state of personhood. Using this term means 

the only difference between a child before birth and after birth is its location, not its viability or its 

capacity to survive outside the mother’s uterus. As a result, the term “in utero” is required to 

designate the particular location of the “child”. As a contrast, “foetus”, however, denotes reliance 

on the mother’s body for life – it does not possess its own personhood and information about its 

location is superfluous. 

The latest version of “Zoe’s Law” changes the term “child” to “foetus”. However (and this is a big 

however), it clearly states that: 

an unborn child is taken to be a living person despite any rule of law to the 

contrary 

An unborn child is defined as the foetus of a pregnant woman that is at least “20 weeks’ 

gestation” or, where gestational age cannot be determined, has a body mass of least 400 grams. 

This immediately creates personhood in law for a foetus that has a gestational age of 20 weeks 

or more. Why this figure? Why 20 weeks? 

It’s no coincidence that 20 weeks is also the point at which some of the most extreme anti-

abortion laws put forward by Republican Party politicians over the last three years in the US 

come into effect. This is one measure used by Tea Party Republicans to skirt around the 

constitutionally-protected right of US women to an abortion before “viability”. Viability means the 

ability for a foetus to exist on its own outside of the uterus PROVIDED that substantial medical 

assistance is provided. To put this into context, actual viability is typically deemed to be about 28 

weeks (or seven months) without substantial intervention, and this was the definition of viability 

accepted by the US Supreme Court in Row v Wade. 

At 20 weeks, chance of viability is considered to be zero percent. If a baby is born before 22 

weeks, resuscitation generally does not occur due to major disability. When I completed my 

Bachelor of Biomedical Science a couple of years ago, contemporary medical science stipulated 

24 weeks as the absolute minimum of survival of a baby born; however, this was survival with 

significant disabilities and substantial medical intervention. To put it simply, the foetus’ organ 

development is just not advanced enough for survival before these dates.  
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So, when Zoe’s Law defines an unborn child at 20 weeks, I find it scary. I find it scary for 

women’s rights to access reproductive health services, such as abortions, and I find it scary when 

I think about attempts to redefine viability by politicians rather than experts, such as neonatal 

physicians and doctors. 

Zoe’s Law Mk II, does include the following provision: 

This section does not apply to or in relation to: (a) anything done in the course 

of a medical procedure or medical treatment, or (b) anything done by, or with 

the consent of, the pregnant woman concerned. 

On its face, this provision is comforting. It reiterates the notion that Zoe’s Law is intended to give 

some sort of acknowledgement of the loss of a potential baby as a result of an attack (deliberate, 

reckless or negligent, such as with dangerous driving) to a pregnant woman. I remember when I 

was studying criminal law, and I felt torn by the notion that a pregnant woman who loses her baby 

as a result of an attack, for example domestic violence against the mother, has no additional 

criminal recourse against the attacker beyond a criminal assault charge and other crimes 

specifically against the mother. I agree with the desire to have this loss recognised. I just don’t 

think that this is the way to do it. 

Introducing this law is incredibly risky to women’s rights. The provisions attempt to cover all 

bases and protect women’s reproductive rights, but it puts criminalising the destruction of or injury 

to a foetus on the table.  

A law that creates foetal personhood is not the answer to the horrible situation experienced by 

Brodie Donegan and other women. Such a law is medically and scientifically faulty. Legal 

personhood should not be extended to a baby in utero. A foetus in utero is not capable of 

surviving on its own, and furthermore, exists solely within the pregnant woman’s body, covered 

by her legal personhood. Birth is the point of separation – where the baby is no longer a foetus, 

no longer a part of the mother’s body, but becomes a separate individual. Defining personhood 

before birth completely obfuscates and ignores the existence of the woman’s body. 

By giving the foetus legal personhood, you are also giving the foetus rights against its mother. 

With the pregnant woman’s consent one of the pivotal “safeguards” in this law, the right of that 

person to give consent, can then be challenged. The autonomy of the pregnant woman becomes 

second to the personhood of the foetus. 

That is why I disagree with this law. Any legal challenges brought on behalf of a foetus’ legal 

personhood risks a woman having to continue a pregnancy beyond the point at which she no 

longer can access reproductive services over her own body and violates her bodily integrity. 

As an alternative solution, I agree with Hannah Robert’s proposal: a law that is focused on 

criminalising a violation of a pregnant woman’s right to continue with a pregnancy against her will. 

Such a law focuses on the mother, and the right of the mother to bodily autonomy. It attempts to 

criminalise any person that deliberately, recklessly or negligently violates a woman’s right to 

reproductive autonomy, to keeping her pregnancy, and having a child. This is the sort of right that 

is engaged in arguments against China’s previous one-child-policy, or forced abortions. 

From a medical, scientific and ethical perspective, protecting the reproductive autonomy of a 

pregnant woman – not constructing personhood for a foetus – is the best answer. 

Alexandra Phelan is an Australian lawyer studying in the US. She has a blog called Lex Sanitas. 

 

 

http://www.sbs.com.au/news/article/2013/11/18/why-losing-my-daughter-means-i-dont-support-zoes-law
http://lexsanitas.com/
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 SEMINARS & EVENTS 

Community opening of the legal year 2014 

3 February 2014, Melbourne 

Come to the community opening of the legal year at the County Court to celebrate the community 

and the legal system working together towards achieving a just society. The event will be hosted 

by The Hon Justice Lex Lasry, President, International Commission of Jurists Victoria, Supreme 

Court of Victoria, and guest speakers are The Hon Marilyn Warren AC, Chief Justice of Victoria, 

Supreme Court of Victoria and Red Symons, Radio presenter, 774 ABC. There will also be a 

presentation of the John Gibson award. This award honours John Gibson whose life work was 

dedicated to advancing and advocating for human rights and refugee interests.  

See here for more information. 

 

 HUMAN RIGHTS JOBS 

Oxfam Australia 

Oxfam Australia is a seeking a Senior Gender Advisor in Melbourne to provide strategic 

leadership and drive improvements to the quality and impact of Oxfam’s Gender Justice policy, 

programs and practice across the agency. 

Senior Rights Victoria 

Seniors Rights Victoria provides leadership across Victoria by addressing and responding to 

older people experiencing abuse and is seeking a Community Lawyer to empower older people 

and service providers through legal solutions. 

Inner Melbourne Community Legal  

Inner Melbourne Community Legal provides legal advice, information, referral and casework 

assistance in general family, criminal and some civil law matters and is seeking a Lawyer for a 12 

month contract. 

 

 OPINION 

Who’s less free: Andrew Bolt, or children in detention? 

Andrew Bolt is not the most aggrieved victim of human rights abuses in Australia. He is freer than 

most. To highlight his racial vilification case as a significant violation that merited more attention 

from the human rights community, as incoming human rights commissioner Tim Wilson has done, 

does a disservice to all those who suffer real rights abuses. 

Why not mention Lex Wotton, the Aboriginal community leader who is not permitted to attend 

public meetings without government approval and who is prohibited from speaking to the media? 

http://www.liv.asn.au/PDF/Events/EV/EVE618_EVE618
http://www.probonoaustralia.com.au/jobs/2013/12/senior-gender-advisor?utm_source=Pro+Bono+Australia+-+email+updates&utm_campaign=875ed9d25e-News_17_1212_17_2013&utm_medium=email&utm_term=0_5ee68172fb-875ed9d25e-146802073
http://www.fclc.org.au/cb_pages/jobs_and_getting_involved.php
http://www.imcl.org.au/
http://www.theguardian.com/world/2013/dec/18/human-rights-commissioner-calls-for-repeal-of-law-banning-offensive-speech
https://theconversation.com/silencing-lex-wotton-palm-island-riot-decision-a-blow-for-freedom-of-speech-5666


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 48 

 

 

 

 

 

 

 

 

 

 

Why not mention Ranjini, a refugee who has spent years in immigration on the basis of a secret 

security assessment that she can’t challenge? 

Why not mention Andrea Pickett, a mother of 13 who was killed by her estranged husband after 

being turned away from crisis accommodation? 

Of course, human rights belong to everyone. The rich and powerful can have their rights violated, 

as can the poor and marginalised. However, the causes and consequences are generally 

different and human rights organisations, including the Australian Human Rights Commission, 

must recognise and respond to this. 

Effective human rights organisations focus their limited resources on the areas where there is the 

greatest need and where their activities can have the greatest impact. To do otherwise would be 

irresponsible, wasteful and a disservice to the Australian public. It is therefore surprising that both 

Wilson and Brandis have called on the Commission to refocus its efforts on the "traditional" right 

to free speech with little reference to the scope and scale of violations of this right in Australia. 

Free speech is a fundamental human right in need of better protection in Australia. The right to 

free speech – like most human rights – is not adequately protected under Australian law. Human 

rights organisations can and do respond. For example, the Human Rights Law Centre has acted 

and intervened in litigation to protect free speech, including in Wotton’s 2012 high court 

challenge. I am not aware of a single human rights organisation that did not recommend changes 

to the former government’s Human Rights and Anti-Discrimination Bill to ensure that it did not 

unduly threaten free speech.  

Some groups like to peddle the myth that human rights organisations respond to issues 

according to political ideology and personal whim. In fact, good human rights organisations – 

including the Australian Human Rights Commission – respond to their mandate under human 

rights law and to actual need. They recognise that some groups in the community are more likely 

to be subject to serious human rights violations and less likely to obtain redress, or have their 

voices heard. Effective human rights organisations also understand that to achieve systemic and 

sustainable change, they must address the discrimination that is entrenched in laws, policies, 

practices and social structures. 

Discrimination often lies at the heart of human rights violations and explains why some people 

are more likely to have their rights violated than others. The UN Human Rights Committee has 

repeatedly stated that non-discrimination and equality constitute basic and general principles 

relating to the protection of all human rights. This is another reason why any suggestion that the 

Australian Human Rights Commission should de-prioritise the right to equality in favour of free 

speech and freedom of association is misguided. 

Next year will be the 10th anniversary of the Australian Human Rights Commission’s National 

Inquiry into Children in Immigration Detention Children in Detention, conducted by former Human 

Rights Commissioner Sev Ozdowski. That inquiry opened the eyes of many Australians to the 

numerous and repeated breaches of human rights suffered by children in Australian immigration 

detention centres. 

Over 1,000 children are still suffering, locked up in detention. Who is less free and more in need 

of the attention of the Australian Human Rights Commission, these children, or a wealthy, 

powerful media commentator?  

Rachel Ball is the Director of Advocacy and Campaigns at the Human Rights Law Centre. 

This article was first published by The Guardian Australia. 

 

http://www.abc.net.au/news/2013-12-12/high-court-ruling-refugee-case/5153742
http://www.perthnow.com.au/news/western-australia/parole-system-failed-to-protect-stab-victim-andrea-pickett-coroner-alastair-hope-finds/story-e6frg143-1226411296856
http://www.humanrights.gov.au/national-inquiry-children-immigration-detention
http://www.humanrights.gov.au/national-inquiry-children-immigration-detention
http://www.theguardian.com/commentisfree/2013/dec/19/whos-less-free-andrew-bolt-or-children-in-detention
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The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 

protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 

attainment of equality through a strategic combination of research, advocacy, litigation and 

education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at http://www.facebook.com/HumanRightsLawResourceCentre.  

http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda
http://twitter.com/rightsagenda
http://www.facebook.com/HumanRightsLawResourceCentre

