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THANK YOU! 

$200,000 raised in the Human Rights Week Challenge 

To celebrate Human Rights Week our generous sponsors matched – dollar for dollar – donations 

to the Human Rights Law Centre. 

The official count is complete and we’re thrilled to report that thanks to our passionate support 

base making donations ranging from $10 to $13,600, we reached our target of raising a grand 

total of $200,000. 

Our ability to advocate – to speak plainly and strongly whenever needed – is directly linked to our 

independent funding. This year only 5% of our budget will come from government, so the success 

of fundraising appeals like this one is critical to our continuing impact. 

A huge thanks to our sponsors and everyone who got behind our Human Rights Week 

Challenge. 

 

HRLC ANNUAL REPORT 

Another year of impact 

It’s clear that the Human Rights Law Centre delivers an impact well beyond its size. 

That impact is the product of partnerships. 

Partnerships with the people who fund us, the pro bono lawyers who work alongside us and the 

individuals and organisations we collaborate with to advance shared human rights goals. 

To the many individuals and organisations that stand with us, as you read this Annual Report, 

recognise that our success is equally yours. 

 

OPINION 

Ms Dhu inquest: Western Australia must come to terms with some hard 

truths 

4 December 2015 

This piece was first published by the Sydney Morning Herald. 

Aunty Carol Roe is a remarkably strong woman. Her 22-year-old granddaughter, Ms Dhu, died a 

brutal and inhuman death – slowly over three days while locked up in the South Hedland police 

station for not paying around $3500 worth of fines. Despite this tragedy, Carol remains 

indefatigable. She is determined to see truth and justice for her granddaughter. 

Although Ms Dhu died close to 18 months ago, the West Australian government is yet to fix the 

unjust fines system that saw her locked up. As a nation, we should stand alongside Carol Roe 

and be outraged by this inaction. 

The coronial inquest into why Ms Dhu died began in Perth last week. The proceedings opened 

with hours of footage showing Ms Dhu doubled over, wailing in pain. 

http://hrlc.org.au/wp-content/uploads/2012/03/HRCL_AR14-15_online.pdf
http://www.smh.com.au/comment/ms-dhu-inquest-western-australia-must-come-to-terms-with-some-hard-truths-20151203-glegzz
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It showed Ms Dhu paralysed, being dragged from her cell and slung into the back of a police 

wagon, with an officer calling “shut up” moments before she died from pneumonia and septicemia 

– infections that had lodged in a fractured rib, one of the many injuries she sustained throughout 

a violent relationship. 

The footage was unbearable to watch. It reveals Ms Dhu being mocked, ignored or dismissed by 

the very people who had a duty to care for her. It was made worse by the fact Carol had called 

the police station twice over the three days to check that her granddaughter was OK. Each time 

she was told that Ms Dhu was fine. 

In evidence Carol said that if she had been allowed to speak to her granddaughter – to hear her 

voice – she would have known in an instant that something was wrong. 

Carol is plagued by countless ‘what ifs’. What if the doctors had treated her granddaughter 

properly? What if the police had listened to her cries for help? What if the laws in WA didn’t allow 

vulnerable people to be locked up for unpaid fines? What if Ms Dhu was taken to a safe house 

rather than the lock up? 

These are the questions that should be plaguing the WA government, too. 

Western Australia’s justice system is utterly out of balance. It has the highest rates of Aboriginal 

women’s imprisonment in the country. In five years, the number of women locked up for unpaid 

fines has grown by around 600 per cent, and now a third of imprisoned women in WA are there 

for unpaid fines. 

The WA Attorney-General has said that his government has no intention of substantially 

amending the laws that saw Ms Dhu locked up – laws that fail to properly distinguish between 

those who will not, and those – like Ms Dhu – who simply cannot pay their fines. 

Such an inflexible approach to fines enforcement is deeply flawed because it ignores the realities 

of entrenched inequality. 

And the coronial inquest has heard categorical evidence that Ms Dhu lived in a world 

underpinned by inequality. 

One medical expert gave evidence that Ms Dhu’s complaints would have been taken more 

seriously if she were a white, middle class woman. The next medical expert wasn’t so explicit, but 

essentially said the same thing: Ms Dhu’s imprisonment, her prior drug use, and her rib injury, 

provided “distractions” for the medical staff to see how ill she really was. 

The inescapable truth unravelling in the coronial inquest is that Ms Dhu was shrugged off as 

“faking it” by doctors and police, precisely because of compounding inequalities: she was a 

woman, poor, Aboriginal, in custody, living in a remote part of Australia, using drugs, and was a 

victim of domestic violence. 

This is dangerous prejudice laid bare – discrimination that Carol Roe says her granddaughter 

“paid the ultimate price” for. 

Ignoring the systemic reasons behind Ms Dhu’s death in custody is both myopic and risky. 

Clearly, Western Australia must come to terms with some hard truths. While changes like making 

police lock-up’s safer or improving the regional health system are important, the surest way to 

stop people like Ms Dhu dying in custody is to not to lock them up in the first place.  

The thing is, Western Australia does not need to pioneer a new fines system to achieve this. It 

just needs to abandon its out-of-date approach and dogged ‘lock ‘em up’ attitude, and look to 

other jurisdictions that have got it right. 
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NSW – with its fair and flexible fines enforcement system – hasn’t locked anyone up for unpaid 

fines since the early 1990s. This is because vulnerable people are able to deal with their fines 

through undertaking community based programs, like counselling or training courses, which 

address the reasons why the fines were incurred in the first place. 

More than 20 years ago, the Royal Commission into Aboriginal Deaths in Custody said that 

prison should only ever be used as an absolute last resort. Western Australia desperately needs 

to learn this lesson. Ms Dhu should  never have been locked up for unpaid fines, and certainly 

should not have died the inhuman death that resulted. 

Surely now is the time to listen when Carol Roe says, “my heart bleeds, we bleed too”. Now is the 

time for us all to echo Carol’s calls that “enough is enough”. 

 

INDIGENOUS IMPRISONMENT 

16 leading organisations release Blueprint for Change on Indigenous 

imprisonment and violence rates 

30 November 2015 

The rapidly increasing over-representation of Aboriginal and Torres Strait Islander peoples 

caught up in the criminal justice system is one of the most significant human rights issues in 

Australia. The Human Rights Law Centre has joined with other leading Aboriginal and Torres 

Strait Islander, community and human rights organisations to launch a ground-breaking blueprint 

for change to focus on building communities instead of prisons, and developing smarter criminal 

justice solutions. 

A copy of the Change the Record’s blueprint for change is available here. 

 

DEFENDING THE RIGHTS OF REFUGEES AND PEOPLE SEEKING ASYLUM 

Overview of our work defending the rights of people seeking asylum 

18 December 2015 

It’s been a huge year for the Human Rights Law Centre’s Asylum Seeker and Refugee Rights 

Unit. We’ve challenged offshore detention in the High Court, investigated conditions on the 

ground on Manus Island and lead advocacy against Australia’s harmful policies at the United 

Nations. We’ve prepared a highlights package of our work in 2015 which you can download here. 

 

  

http://hrlc.org.au/wp-content/uploads/2015/11/Change_the_Record_Blueprint.pdf
http://hrlc.org.au/wp-content/uploads/2015/12/HRLC_ASRRU_short_update_Dec_2015.pdf
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AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Victorian Court of Appeal on baseline sentences 

DPP v Daniel Walters (a pseudonym) [2015] VSCA 303 (17 November 2015) 

The Victorian Court of Appeal, in a four to one majority, has found baseline sentencing provisions 

in the Sentencing Act 1991 (Vic) (the Act) to be “incapable of being given any practical 

operation”.   

Facts  

The Director of Public Prosecutions (DPP) appealed the sentence imposed on the respondent, 

Daniel Walters, by the sentencing judge in relation to a charge of incest. 

On 15 July 2015 the respondent pleaded guilty to two charges of committing an indecent act with 

a child under 16 and four charges of incest. One charge of incest occurred on 15 November 2014 

to which the baseline sentencing provisions applied.  

In 2014 the Sentencing Amendment (Baseline Sentences) Act 2014 (Vic) amended the Act to 

include provisions relating to baseline sentences. The provisions apply to any baseline offence 

committed on or after 2 November 2014. Incest is a baseline offence and per section 44(2A) of 

the Crimes Act 1958 (Vic) the baseline sentence is 10 years.  

The sentencing judge sentenced the respondent to a total effective sentence of six years and 

eight months imprisonment, with a non-parole period of four years. The sentencing judge 

concluded that the baseline sentencing provisions “did not require him to impose a different 

sentence from that which he would otherwise have imposed”. 

The DPP argued the sentence imposed was manifestly inadequate and that the sentencing judge 

in imposing the sentence for the charge of incest, failed to treat the baseline sentence as a 

guidepost. 

Decision  

The Court of Appeal dismissed the DPP’s appeal, stating that the conclusion of the sentencing 

judge was correct but providing different reasons for their decision. In a joint decision by Justices 

Maxwell P, Redlich, Tate and Priest, their honours interpreted the baseline provisions of the Act, 

in particular sections 5A(1)(b) and 5A(3)(a). 

Section 5A(1)(b) of the Act declares Parliament’s intention as follows: 

The period specified as the baseline sentence for the offence is the sentence that the 

Parliament intends to be the median sentence for sentences imposed for that offence in 

accordance with this section. 

In addition section 5A(3)(a) requires that when a court is sentencing an offender for a baseline 

offence, they must do so in a manner compatible with section 5A(1)(b). 

The Court held that whilst the statement of intention in section 5A(1)(b) is comprehensible, the 

“legislation is wholly silent as to the means by which a judge imposing sentence for incest is to do 

so ‘in a manner compatible with the intention to achieve the intended median sentence in the 

future’’’. The Court held that this defect was incurable and it is not the role of the judiciary to fill 

the legislative gap.  

Further, the Court held that given the nature of a median as a statistical product, the median 

sentence is “unknowable until the end of the relevant counting period”. Ultimately a sentencing 
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judge when imposing a sentence for incest has “no way of knowing what median will be at the 

end of the counting period”. In addition their Honours found the provisions in the Act give no 

indication of the period in which the median is to be realised. 

The Court also explored the issue of sentencing law more broadly. The Court found there is no 

sentencing law of any comparable jurisdiction where a sentencing judge is obliged to impose a 

sentence “by reference to the intended statistical product of a series of sentences, being a series 

of indefinite length and indeterminate content”. The Court also stated that a median sentence in 

no way measures the seriousness of an offence and the median does not indicate a point on a 

spectrum of culpability. 

Given that it is impossible to give meaningful content to the obligation in section 5A(3)(a), the 

Court held that the baseline provisions were “incapable of being given any practical operation”. 

The Court stressed that this is not a mere technicality and Parliament’s intention cannot be given 

effect to because the legislation fails to contain a provision for its implementation. 

Justice Whelan in dissent held that the sentencing judge’s analysis of the baseline provisions was 

correct but did not accept that the legislation was incapable of practical application. 

Commentary  

As a consequence of the decision, offenders awaiting sentencing for serious offences committed 

on or after 2 November 2014 which contain a baseline provision, will not have the baseline 

provision considered by the sentencing judge.  

Following the decision, the Attorney-General Martin Pakula said he would be seeking “urgent 

advice” from the Department of Justice. The issue has also been referred to the Sentencing 

Advisory Council.  

The baseline provisions were introduced by the previous coalition government and at this stage it 

is unclear how the current government will respond to the Court of Appeal decision. In the future, 

there may be amendment to the baseline provisions of the Act, or the provisions may be repealed 

outright. The opposition Attorney-General said the coalition is willing to work with the current 

government to pass new legislation. 

Victoria Legal Aid Chambers represented the accused person. According to Victoria Legal Aid, 

the DPP is considering its position which may include a further appeal to the High Court.  

The full text of the decision can be found here.   

Cara Nottle is a Summer Clerk at King & Wood Mallesons 

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Secret surveillance in Russia violates the right to privacy 

Roman Zakharov v Russia [2015] Eur Court HR (No 47143/06) (4 December 2015) 

The Grand Chamber of the European Court of Human Rights has unanimously held that the 

Russian system of secret interception of mobile telephone communications was a violation of 

article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms. 

Article 8 guarantees, among other things, the right to respect for private life and correspondence. 

In addition, the Court accepted that if certain conditions are satisfied an applicant can claim to be 

the victim of a violation of article 8 due to the mere existence of a secret surveillance measure. 

The conditions were met in this case, therefore the applicant did not have to demonstrate that he 

http://www.austlii.edu.au/au/cases/vic/VSCA/2015/303.html
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was at risk of being subject to secret surveillance. Instead, the legislation was examined in the 

abstract. 

Facts 

The applicant is the editor-in-chief of a publishing company and a magazine. He is also the 

chairperson of the Glasnost Defence Foundation, an NGO monitoring the state of media freedom 

in Russia. 

The legislation at issue is the Operational Search Activities Act of 12 August 1995 (‘OSAA’) and 

the Code of Criminal Procedure, which govern the interception of communications. Section 8(2) 

of the OSAA provides for operational search measures, including of telegraphic communications, 

which require prior judicial authorisation. However, in urgent cases the operational search 

measures may be conducted without prior judicial authorisation, especially where a serious 

offence may be committed or where there is information about events or activities endangering 

national, military, economic or ecological security. Judicial authorisation must be obtained within 

forty-eight hours. However, the Court noted that law-enforcement authorities have the technical 

ability to directly intercept all communications and could in practice side step judicial oversight. 

The Court noted that Russian law does not provide that a person whose communications are 

intercepted must be notified, although persons may be notified in limited circumstances.  

The Vasileostrovskiy District Court of St Petersburg dismissed the applicant’s claims on the basis 

that the applicant had failed to demonstrate that the mobile network operators had transmitted 

any protected information to unauthorised persons or permitted the unrestricted or unauthorised 

interception of communications. Therefore, the Court found that the applicant had failed to 

demonstrate any facts which would warrant a finding that his right to privacy had been violated. 

The St Petersburg City Court upheld the judgement.  

Decision 

The Court held that the applicant was entitled to challenge the legislation and found that it 

violated article 8.  

The Court held that the applicant was able to show that he was a victim of interference with his 

article 8 right.  

The Court noted that it was not disputed that mobile telephone communications are within the 

notion of ‘private life’ and correspondence within article 8. The Court accepted the approach in 

Kennedy v the United Kingdom [2010] ECHR 682 (18 May 2010) that an applicant must show a 

reasonable likelihood that they had been subject to surveillance, unless there are special 

reasons.  

The Court held that the following factors should be used to determine whether there were special 

reasons in relation to secret surveillance measures: 

 the scope of the legislation permitting secret surveillance and whether the applicant can 

possibly be affected by it; 

 the availability of remedies at the national level. 

The Court held that in this case there were special reasons, having regard to the secret nature of 

the surveillances measures, broad scope of their application and the lack of effective means to 

challenge the alleged application of secret surveillance measures at domestic level. Therefore, 

the applicant was not required to show that it was reasonably likely that he was subject to 

surveillance.   
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The Court further concluded, on the basis of the above factors, that the legislation interfered with 

the applicant’s article 8 rights.  

The Court held that the interference with the applicant’s article 8(1) rights was not justified under 

article 8(2) and therefore there had been a violation of article 8. 

The Court reiterated that any interference can only be justified if it is in accordance with the law, 

pursues one or more legitimate aims to which article 8(2) refers and is necessary in a democratic 

society in order to achieve any such aim. The Court explained that ‘in accordance with the law’ 

required the measures to have some basis in domestic law and that the law meets ‘quality 

requirements’. It was not disputed that the interception of mobile phone communications had a 

basis in domestic law. Therefore, the issue was whether the law was accessible and contained 

adequate and effective safeguards and guarantees in order to meet the quality requirements of 

‘foreseeability’ and ‘necessity in a democratic society’. 

The Court considered the following factors to determine whether the legislation met the quality 

requirements: 

 lack of adequate and effective guarantees against arbitrariness and risk of abuse, in 

particular because the police have direct access, by technical means, to all mobile 

phone communications; 

 insufficient clarity regarding the circumstances in which public authorities are 

empowered to resort to secret surveillance; 

 automatic storage of clearly irrelevant data; 

 authorisation procedures not capable of ensuring that secrete surveillance measures are 

ordered only when ‘necessary in a democratic society’; 

 inadequate judicial supervision of the surveillance; and 

 lack of confidence that interceptions are performed lawfully on the basis of proper 

judicial authorisation. 

The Court concluded that the legislation did not meet the quality requirements, and therefore the 

interference with article 8(1) was not justified under article 8(2). 

The Court held, 16:1, that the finding of a violation constituted sufficient satisfaction for any non-

pecuniary damages. Justice Ziemele disagreed on this point and would have awarded the 9,000 

(EUR) claimed by the applicant in respect of non-pecuniary damage.  

Justice Dedov concurred with the majority. However, his Honour noted the danger of examining 

legislation in abstractum, without the applicant demonstrating a specific violation. His Honour 

voted for admissibility on account of the fundamental importance of safeguards to protect private 

communications against arbitrary surveillance. His Honour concluded his judgement with a quote 

from Edward Snowden: ‘With each court victory, with every change in the law, we demonstrate 

facts are more convincing than fear. As a society, we rediscover that the value of the right is not 

what it hides, but in what it protects’. 

Commentary 

The Court clarified their approach to examining legislation in the abstract, in the context of secret 

surveillance measures. The Court’s approach, to consider the scope of the scheme and the 

availability of domestic remedies, recognises the difficulty of demonstrating that an applicant has 

been subject to surveillance under a secret surveillance regime. 
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The decision illustrates the Court’s willingness to consider the practical operation of secret 

surveillance measures, in particular safeguards against abuse, in order to determine whether 

interference with article 8 rights are justified. 

The full text of the decision can be found here.  

Kalia Laycock-Walsh is a Summer Clerk at King & Wood Mallesons 

A step in the right direction for reproductive rights in Northern Ireland 

The Northern Ireland Human Rights Commission’s Application [2015] NIQB 96 (30 

November 2015) 

The High Court of Justice in Northern Ireland has found that the failure of the law in Northern 

Ireland to provide exceptions in two circumstances to the prohibition of abortion is contrary to 

Article 8 of the European Convention on Human Rights. Sections 55 and 59 (Offences Against 

the Person Act 1861) and section 25 (Criminal Justice Act (NI) 1945) prohibit and punish any act 

that is intended to procure a miscarriage, with the one exception being if that is done for the 

purpose of preserving the mother’s life. The Court held that the following two exceptions to this 

prohibition should be permitted: (1) cases of fatal foetal abnormality (FFA) for termination at any 

stage; and (2) pregnancies due to rape and incest (sexual crime) for termination up to the date 

when the foetus is capable of existing independently of the mother.  

The Court has called for further submissions from each party before deciding what relief to give to 

reflect the findings.  

Facts 

The Northern Ireland Human Rights Commission brought the application for a declaration that the 

rights of women in Northern Ireland who are pregnant with a serious malformation of the foetus 

(SMF) (including an FFA), or who are pregnant as a result of sexual crimes, are breached by the 

legislation. The Commission contended that Articles 3, 8 and 14 of the Convention were 

breached by the provisions above and sought a declaration of incompatibility under the Human 

Rights Act 1998.  

The current law in Northern Ireland provides that it is only lawful to perform a termination of a 

pregnancy for the purpose of preserving the life of the mother. Justice Horner limited the scope of 

the issues to whether the failure to provide certain limited exceptions to the ban on abortion, 

namely in cases where there is an SMF (including a FFA) or where the pregnancy is a 

consequence of sexual crime, is in compliance with the rights under the Convention. The 

Commission adduced evidence from Sarah Ewart and “AT” who were both refused an abortion in 

Northern Ireland after being told that the foetus they were carrying would not and could not 

survive.  

Decision 

The Court distinguished between SMF and FFA affected pregnancies, finding that a failure to 

provide an exception to terminate in the latter is a breach of the Convention, while it is not in the 

case of SMFs.  In the case of SMFs, Justice Horner stated that there should be “equality in 

treatment” between the foetus which will develop into a child without physical or mental disability 

and the foetus that will develop into a child with such a disability which is non-fatal, and therefore 

no exception is required to be compliant with the Convention.  

 

 

http://hudoc.echr.coe.int/eng?i=001-159324#{"itemid":["001-159324"]}
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Article 8 of the Convention 

The Court found that Article 8 of the Convention, the right to respect for private and family life, is 

breached by the interference the legislative provisions have with the personal autonomy of 

women pregnant with FFAs or as a result of sexual crime and such an interference is not justified. 

In the case of FFAs, the Court found that it is “illegitimate and disproportionate to place a 

prohibition on the abortion of a foetus doomed to die”. By contrast, the Court found that the 

interference is legitimate in the case of SMFs as the foetus will be viable but faces non-fatal 

disability. 

In reaching its decision with respect to women who are pregnant as a result of a sexual crime, the 

Court said that the current law places a disproportionate burden on the victim of a sexual offence 

by effectively forcing her to carry the child of a rapist and/or a person who has committed incest, 

or travel to another country to have an abortion. The Court held that it “prevents any 

consideration of the interests of the women whose personal autonomy has been so vilely and 

heinously invaded” and that a “law so framed can never be said to be proportionate”.  

The Court also considered the stage of the pregnancy and the bearing that this may have on 

whether the Convention is breached. In the case of a FFA the Court found that a failure to 

provide an exception to allow an abortion to occur at any stage amounted to a breach of Article 8. 

Where the pregnancy is the result of a sexual crime, an exception should have been provided for 

a termination to occur up to the date when the foetus is capable of existing independently of the 

mother.  

Article 14 of the Convention 

Justice Horner did not consider it necessary to consider Article 14 (which prohibits discrimination) 

given the conclusion reached in respect of Article 8.  

Article 3 of the Convention 

Article 3, which provides a prohibition on torture, was not found to be breached, on the basis that 

there is no right to abortion in the Convention and the State is not responsible for a woman 

having a FFA nor women being impregnated as a result of sexual crime.  

Relief 

The Court gave the parties leave to make further submissions on whether the legislation can be 

read in a way that is compliant with the Convention before the Court determines what relief 

should be given. If the Court determines that the law cannot be read in compliance with the 

Convention, it would then be appropriate to make a declaration of incompatibility.  

Commentary  

The final decision of the Court, after receiving the parties’ further submissions, will dictate the 

significance of this case. The law in Northern Ireland will not automatically change as a result of a 

declaration of incompatibility and it will be up to Parliament to determine whether to amend the 

law.  

In Australia, abortion is legal in varying forms in each State. In the ACT, Victoria, Tasmania and 

Western Australia, abortion is legal provided it occurs within the required timeframe and therefore 

this decision is less relevant in those jurisdictions. In South Australia and the Northern Territory, 

however, termination is only permitted where a woman’s physical and/or mental health is 

endangered, and in the case of serious foetal abnormality. Abortion is only legal in Queensland 

and New South Wales when a woman’s physical and/or mental health is in serious danger. In 

these jurisdictions the outcome of this decision may be more relevant.  
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The full judgment can be found here.  

Carmelene Greco is a summer clerk at King & Wood Mallesons 

European Court of Human Rights examines definition of genocide 

Vasiliauskas v. Lithuania (No 35343/05) (20 October 2015) 

The European Court of Human Rights has reversed the conviction of a former Lithuanian state 

security agent on charges of genocide in the case of Vasiliauskas v. Lithuania no. 35343/05. In a 

9:8 split between the 17 judges of the Grand Chamber, the Court examined the definition of the 

crime of genocide. Specific attention was given to the question of what constitutes genocide of a 

'part' of a group. 

Background 

Mr Vasiliauskas was an officer in the Lithuanian state security services from 1952 until 1975. 

During this period, Mr Vasiliauskas took part in an operation against anti-Soviet rebels and, in 

1953, killed two partisans associated with a Lithuanian independence group. 

In 2004, a Lithuanian trial court convicted Mr Vasiliauskas of genocide based on amendments 

made to the Lithuanian Criminal Code in 2003, which included protections for political groups. 

The conviction was upheld by an appeals court, which found the brothers were representatives of 

the Lithuanian people and had been targeted by Soviets due to their nationality and ethnicity. On 

further appeal, the Lithuanian Supreme Court also upheld Vasiliauskas' conviction, finding that he 

knew that the Soviet Government’s goal was to eradicate the Lithuanian resistance. 

Mr Vasiliauskas was sentenced to four years imprisonment, suspended due to his infirmity and 

old age. 

The appeal 

Mr Vasiliauskas complained to the European Court of Human Rights that the wide interpretation 

of the crime of genocide, as adopted by the Lithuanian courts, did not have a basis in 

international law. Accordingly, he claimed that his conviction under Article 99 of the Lithuanian 

Criminal Code was retroactive and therefore amounted to a breach of Article 7 of the European 

Convention of Human Rights (the Convention), which relevantly provides: 

“1. no one shall be held guilty of any criminal offence on account of any act or omission 

which did not constitute a criminal offence under national or international law at the time 

when it was committed…” 

The Court accepted that Mr Vasiliauskas’ conviction was based upon legal provisions that were 

not in force in 1953 and that such provisions applied retroactively. It found that this would 

constitute a violation of Article 7 of the Convention unless it could be established that his 

conviction was based upon international law as it stood at the relevant time. 

The Court found that the crime of genocide was clearly recognised as a crime under international 

law in 1953. It was codified in the 1948 Convention on the Prevention and Punishment of the 

Crime of Genocide (the 1948 Convention). Notably, in 1946, the United Nations acknowledged 

and condemned genocide as a crime under international law. 

However, the Court differed as to whether Mr Vasiliauskas’ actions fell within the definition of 

genocide as it stood in 1953. 

 

 

https://www.courtsni.gov.uk/en-GB/Judicial%20Decisions/PublishedByYear/Documents/2015/%5B2015%5D%20NIQB%2096/j_j_HOR9740Final.htm
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Definition of genocide  

According to the interpretation of the Court of Appeal, the Lithuanian partisans constituted 'part' of 

the ethno-national group and therefore the Mr Vasiliauskas’ conviction for genocide could be 

justified under Article II of the 1948 Convention, which defines genocide as ‘acts committed with 

intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such’. 

The majority of the European Court of Human Rights found that the 1953 definition of genocide 

covered acts committed to destroy a national, ethnical, racial or religious group, but did not 

extend to political groups. The subsequent decision of certain States to criminalise genocide of a 

political group as part of their domestic laws did not alter the reality that the text of the 1948 

Convention did not do so. 

The majority next considered whether the partisans could be considered ‘part’ of an ethnic or 

national group. The Genocide Convention itself provides no indication of what constitutes intent 

to destroy ‘in part’. However, the majority recognised that the intentional destruction of a 'distinct' 

part of the protected group could be considered as genocide of the entire protected group, 

provided that the 'distinct' part covered a substantial number of its members.  

The majority also recognised that modern international criminal tribunal decisions have since 

found that genocide intent can be found in the 'desired destruction of a more limited number of 

persons selected for the impact that their disappearance would have upon the survival of a group 

as such' (see Prosecutor v. Jelisić (Case IT-95-10-T, Judgment, 14 December 1999)). 

Accordingly, the majority confirmed that ‘part’ may extend to a qualitatively significant section of 

the group, such as its leadership. 

However, the majority found that as this interpretation of the phrase ‘in part’ had only emerged in 

recent years, it could not have been foreseen by Mr Vasiliauskas in 1953. Moreover, even if the 

contemporary judicial interpretation of the term ‘in part’ was available in 1953, the majority found 

that the Lithuanian trial court and appellate courts had failed to establish the facts necessary to 

enable the court to assess the basis on which the domestic courts concluded that in 1953 the 

Lithuanian partisans constituted a 'significant' part of the national group. Accordingly, the Court 

decided that Mr Vasiliauskas’ conviction could not be justified under Article 7 of the Convention. 

The leading minority opinion 

The eight minority judges, across various different judgments, took a different interpretation of 

what constitutes a ‘part’ of a group. 

In the leading minority opinion, Judges Villiger, Power-Forde, Pinto de Albuquerque and Kuris 

argued that the fact that judicial interpretation of the 1948 Convention took time to develop cannot 

in itself mean that genocide did not occur prior to such interpretation. 

They found that the brothers were targeted specifically for their membership of a partisan 

movement whose members were a ‘significant and emblematic’ part of the national group and 

whose very purpose was the protection of the Lithuanian nation from destruction by the Soviet 

regime. They found that, within the general context of large-scale and systematic actions against 

the Lithuanian population, Mr Vasiliauskas’ actions could reasonably be regarded as falling within 

the ambit of the offence of genocide under the 1948 Convention. Accordingly, they found it likely 

that Mr Vasiliauskas could have foreseen that he risked being charged with and convicted of 

genocide for his intention to destroy a 'significant part' of the Lithuanian ethno-national group. 

The leading minority also found that the Lithuanian courts based their decisions on an acceptable 

assessment of the relevant facts, and did not reach arbitrary conclusions. 
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They found that Mr Vasiliauskas’ wilful participation in the extermination of the partisans 

constituted an act of genocide on an ethno-national basis and was therefore a crime provided for 

in the text of Article II of the 1948 Convention. 

Commentary 

In this case, the European Court of Human Rights clarified that the contemporary definition of 

genocide includes the intent to destroy a significant part of a national, ethnical, racial or religious 

group, and that that 'part' can be measured either quantitatively or qualitatively. 

However, the majority found that the qualitative approach only arose following judicial 

consideration of the term 'part' in the 1990s and 2000s. For acts committed prior to this time, 

such as in the case of Vasiliauskas v Lithuania, only a quantitatively significant part of a group is 

likely to meet the definition of 'part' under the 1948 Convention.  

This is a significant development, as many modern trials involving the crime of genocide relate to 

acts which occurred during the early or middle part of the twentieth century, well before much of 

the judicial consideration of genocide.  

This outcome may present a challenge to future cases brought before the courts which concern 

acts committed prior to the 1990s, as defendants may argue that it was not reasonably 

foreseeable that an intention to destroy a qualitatively significant part of a protected group, such 

as its leadership, would constitute genocide. 

Alice Crawford is a lawyer at Allens. 

 

NOTICEBOARD 

Movie double passes: Spotlight 

Our friends at Entertainment One have 5 double passes to give to Rights Agenda readers for the 

new movie Spotlight, starring Mark Ruffalo, Michael Keaton and Rachel McAdams. Click here for 

your chance to win: http://digi-tix.com/spothrlc 

Spotlight, opening in cinemas January 28, is a tense investigative thriller starring Mark Ruffalo, 

Michael Keaton and Rachel McAdams, recounting the riveting true story of a team of Boston 

Globe journalists who exposed one of the biggest cover-ups in modern times when investigating 

abuse allegations in the Catholic Church. 

Veteran Australian rights official appointed deputy UN human rights chief 

1 December 2015 

Secretary-General Ban Ki-moon has announced the appointment of Kate Gilmore of Australia, a 

veteran United Nations, Government and non-governmental organization (NGOs) official, as 

Deputy High Commissioner for Human Rights. 

Ms. Gilmore, currently Deputy Executive Director of the UN Population Fund (UNFPA), brings 

nearly 30 years of strategic leadership experience with her. She succeeds Flavia Pansieri of Italy. 

Prior to joining UNFPA in 2012, she was Executive Deputy Secretary General of Amnesty 

International and National Director of Amnesty International Australia. As the chief operating 

officer she directed global financial and human resources and strategic planning, and managed 

key human rights programming, including leading innovations in human rights policy. 

http://digi-tix.com/spothrlc
http://www.un.org/sg/
http://www.un.org/press/en/2015/sga1614.doc.htm
http://www.unfpa.org/public/home
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Ms. Gilmore started her career as a social worker and policy officer for the Australian 

Government, establishing the country’s first Centre Against Sexual Assault. She was given 

honorary government appointments to provincial and national public policy and law reform, 

including membership of Australia’s first national committee on violence against women. 

‘All I want is a life free from violence’: Children’s Rights Report 2015 

30 November 2015  

Family and domestic violence is causing widespread damage in Australia but the impact on 

children and young people is not fully understood or properly documented, according to the 

National Children’s Commissioner, Megan Mitchell. 

The key findings of an investigation into the impact of family and domestic violence on children 

and young people are included in Commissioner Mitchell’s Children’s Rights Report 2015. 

Click here to see the full text of the article. 

The Law Handbook 2016 now available 

4 December 2015  

The Law Handbook 2016 was launched in early December and is now available for sale via The 

Fitzroy Legal Service’s website http://www.fitzroy-legal.org.au or email publications@fitzroy-

legal.org.au. 

The Law Handbook is a comprehensive and practical guide to law in Victoria; it includes content 

provided by over 80 legal experts.  

Event: Centre for Innovative Justice hosts Deborah Glass 

 Do "law and order" debates distract us from the real reforms that are needed in our 

justice system? 

 Does building more prisons make us safer as a community? 

 Who really resides behind our prison's walls? 

 Are there alternative approaches? 

Join the Victorian Ombudsman, Deborah Glass, at a forum hosted by the Centre for Innovative 

Justice as she addresses these and other important issues raised in the discussion paper 

Investigation into the rehabilitation and reintegration of prisoners in Victoria. 

Details 

Date:    Wednesday 24 February 

Time:    5.30pm - 7.30pm 

Venue:  Swanston Academic Building, level 4, Room 006 

RSVP:  Friday 12 February, 2016 

Drinks and nibbles will be provided. 

Jobs: Australian Marriage Equality 

With a vision to make history and achieve marriage equality, Australian Marriage Equality will be 

building its team over the next few months, with a mixture of paid and volunteer roles. They are 

https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2015
https://www.humanrights.gov.au/news/stories/all-i-want-life-free-violence-children-s-rights-report-2015
http://www.fitzroy-legal.org.au/
mailto:publications@fitzroy-legal.org.au
mailto:publications@fitzroy-legal.org.au
https://www.ombudsman.vic.gov.au/getattachment/280f4a06-5927-4221-bf64-d884ba6abaf9
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currently recruiting for three roles: Stakeholder Director, Social Media Impact Manager and Social 

and Digital Community Lead.  

 

RECENT HRLC MEDIA HIGHLIGHTS 

Australia’s controversial asylum policies 

Daniel Webb tells The Diplomat that the Australian Government is currently spending $1 billion a 

year detaining asylum seekers offshore – more than five times the United Nations refugee 

agency’s entire budget for all of South East Asia. 

Read article here. 

When unpaid fines mean paying with your life, the system is broken 

Miss Dhu was a young woman without any money in a domestic violence situation who was 

locked up because she had not paid her fines, Ruth Barson explains to New.com.au. 

Read article here. 

Sayed Abdellatif: human rights groups press government to end 

detention 

Giving relatively unchecked powers over peoples’ basic rights to one politician is a recipe for 

injustice, Daniel Webb tells The Guardian Australia. 

Read article here. 

Victorians apply to have gay sex convictions expunged 

Anna Brown tells The Leader about stigma and shame that haunt men with unjust convictions 

leftover from old laws that criminalised homosexuality. 

Read article here. 

 

 

 

 

 

 

 

 

 

 

 

http://www.australianmarriageequality.org/wp-content/uploads/2015/11/StakeholderDirectorPD-1.pdf
http://www.australianmarriageequality.org/wp-content/uploads/2015/11/AMESocialMediaImpactManagerPD.pdf
http://www.australianmarriageequality.org/wp-content/uploads/2015/11/AMESOCIALANDDIGITALCOMMUNITYLEADPD.pdf
http://www.australianmarriageequality.org/wp-content/uploads/2015/11/AMESOCIALANDDIGITALCOMMUNITYLEADPD.pdf
http://thediplomat.com/2015/12/australias-controversial-asylum-polices/
http://www.news.com.au/finance/money/costs/when-unpaid-fines-mean-paying-with-your-life-the-system-is-broken/news-story/1020755b014230abc21a932cec956f56
http://www.theguardian.com/world/2015/dec/10/sayed-abdellatif-human-rights-groups-press-government-end-detention
http://www.heraldsun.com.au/leader/north/victorians-apply-to-have-gay-sex-convictions-expunged/news-story/fb0d41c26b937882d416648386eccaf2
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The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

The Human Rights Law Centre protects and promotes human rights in Australia and in Australian 

activities abroad. We do this through a strategic combination of legal action, advocacy, research 

and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267  

http://www.hrlc.org.au/
http://www.twitter.com/rightsagenda

