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 OPINION 

Failed media reforms show new Parliamentary human rights scrutiny is 
working 
The most recent session of the Commonwealth Parliament has ended with the Government’s 
proposed media reform package in tatters.  

Two of the six bills were passed by the lower house – being the two relatively uncontroversial bills 
relating to the expansion of Australian content on TV and the updating of the charters of the ABC 
and SBS to require the production of online content. The other four bills, which proposed the 
establishment of a new media regulatory body are now unlikely to progress in this term of 
Parliament. 

The haste with which the Government expected Parliament to deal with the bills was unrealistic. 
The inter-related bills that, as the Government recognised, had an impact on human rights and 
freedoms, deserved more thorough consideration and time for community input and debate. 

The Australian Human Rights Commission raised concerns that the media regulation scheme 
proposed in the bills lacked sufficient procedural safeguards, particularly in relation to the 
operation of the proposed Public Interest Media Advocate. There was a lack of clarity on the 
criteria to be used by the PIMA in its decision-making role, and an absence of procedural fairness 
in its operation.  

Other aspects of the reform package advanced human rights by promoting diversity on the 
boards of the ABC and SBS. Moreover, the proposed measures to prevent undue concentrations 
of media ownership were a response to international concerns that media ownership in Australia 
might jeopardise freedom of speech.   

As the dust settles on the debates, however, a story of success is emerging, albeit not one the 
Government expected. For less than 12 months into its operation, the Joint Committee on Human 
Rights has consolidated its scrutiny function of all legislation and bills that raise human rights 
implications. The analysis by JCHR of the media reform bills exemplifies this role. 

Since 2012, all legislation introduced into parliament must be accompanied by a statement of 
compatibility with human rights. This statement then forms the starting point for scrutiny by the 
JCHR. 

The committee has now provided 12 reports to Parliament, analysing all legislation introduced 
since June 2012. One of the main trends that has arisen in legislation over this period is the 
tendency for the Government to seek to limit procedural safeguards that accompany a number of 
proposed measures. The media bills are not unusual in this respect. 

Through their reports, the JCHR has provided clear guidance to Government departments on 
their expectations about what statements of compatibility should contain. This has started to 
result in improvements in the quality of statements of compatibility over the course of the year.  

There are clearly limits to the usefulness of statements of compatibility. It would be highly unusual 
for the proponent of a bill to admit that any restrictions on the exercise of human rights are not 
justified. So what a statement of compatibility provides is a starting point for the scrutiny process: 
a basis upon which to analyse proposed legislation rather than a determinative statement about 
human rights compliance. The existence of statements of compatibility is not enough of itself. 
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Rather, the importance of the statement of compatibility lies in its capacity to streamline the 
process of scrutiny undertaken by the JCHR.  

The media reform bills were introduced to Parliament on 14 March, with the Government stating it 
intended to have the bills dealt with by the end of the parliamentary session on 21 March. The 
JCHR published its commentary on the 6 bills on 19 March – just five days later. The 
Committee’s detailed advice identified a range of preliminary concerns with the bills. 

The most significant issues raised by the Committee concerned whether the basis for decision-
making by the PIMA is sufficiently precise (as required by article 19(3) of the ICCPR), the 
absence of merits review of decisions, whether the imposition of strict liability offences is 
proportionate, and whether the proposed changes to news media regulation are necessary and 
are the least intrusive option available in the circumstances. 

The JCHR also identified issues on which it required further information from the Government in 
order to be able to assess whether the claims in the statement of compatibility could be 
substantiated or not. For this reason, the Committee may well raise further concerns about the 
bills when the Government responds to their request for information. 

For now, we are left with media regulation processes that are less than optimal and that do not 
respond to the challenges of media in the digital age. The JCHR has, however, provided us with 
important guidance for protecting the vital function of the media in our society and the right to 
freedom of speech.  

The saga of the bills leaves me confident about the robustness of our parliamentary processes. 
The combination of the requirement for statements of compatibility being produced for each bill 
and the independent scrutiny role performed by the JCHR has resulted in high quality analysis of 
the compatibility of these bills with Australia’s human rights obligations. 

This should be seen as an important step forward in the promotion and protection of human rights 
in Australia. 

Professor Gillian Triggs is the President of the Australian Human Rights Commission.  
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 NEWS IN BRIEF 

Refugees in indefinite detention to be see ASIO assessments for first time 
Justice Margaret Stone, who was appointed to review adverse ASIO assessments of asylum 
seekers being indefinitely detained – some of whom are currently hunger striking –  has said she 
will forward to the asylum seekers and their lawyers the unclassified summaries which detail why 
they have been deemed threats to national security.  

More asylum seekers die at sea 
In the wake of another tragedy, and more boat arrivals, including a group of 66 Sri Lankan 
asylum seekers who landed on the Australian mainland,  experts are calling for all sides to 
consider a new template on asylum that has the dignity of those seeking protection at its core. A 
former navy chief has also warned that any decision to reintroduce a policy of turning back boats 
would be "dangerous stuff".  Meanwhile, Paris Aristotle a member of the PM’s expert panel on 
asylum seekers, has said that the detention centre on Manus Island should be shut down if the 
recommended safeguards including compliance with international obligations, provision of legal 
assistance, review mechanisms, and mental health programs cannot be implemented 
immediately. 

Children in adult prison facilities 
14 year old children were being locked in cells in adult prison facilities in Western Australia for up 
to 22 hours a day, in breach of Australia’s obligations under the Convention on the Rights of the 
Child. In Victoria, the suicide of two prisoners in less than two weeks has also prompted further 
calls for changes to prison facilities to remove hanging points and to improve critical access to 
mental and physical care in prisons to prevent further deaths in custody. On a more positive note, 
the ACT Corrections has established the first integrated post- jail transition program to help 
prisoners adjust to community life when released on parole and reduce the risk of recidivism.  

Police investigations should be independent 
Community lawyers are calling for changes to state laws so that complaints against police aren't 
simply investigated by police themselves following the Victorian Supreme Court’s ruling that no 
such right exists in Victoria. Flemington and Kensington Legal Centre, which has helped many 
clients make complaints about police conduct without success, believes the current complaints 
system is not working.  

South Australia recognises Aboriginal peoples in Constitution 
Onlookers packed the public gallery of the South Australian Parliament's Upper House to witness 
the passing of historic changes to the State’s Constitution to recognise Aboriginal peoples as the 
traditional owners and occupants of the land and waters in South Australia and acknowledge past 
injustices and dispossession. 

http://www.theage.com.au/opinion/political-news/doctors-urged-to-not-forcefeed-detainees-20130409-2hjhw.html�
http://www.theage.com.au/opinion/political-news/refugees-to-learn-of-asios-findings-20130404-2h9td.html#ixzz2Pq0xwEbu�
http://www.abc.net.au/news/2013-03-27/questions-raised-over-asylum-boat-handling/4596538�
http://www.abc.net.au/news/2013-04-10/geraldton-asylum-seekers-to-be-sent-to-christmas-island/4619574�
http://www.theage.com.au/comment/and-still-the-boats-come-whatever-we-say-and-do-20130329-2gz2v.html#ixzz2PZAldBaK�
http://m.theaustralian.com.au/national-affairs/defence/coalitions-pledge-to-turn-back-boats-dangerous-stuff/story-e6frg8yo-1226609179398�
http://m.theaustralian.com.au/national-affairs/defence/coalitions-pledge-to-turn-back-boats-dangerous-stuff/story-e6frg8yo-1226609179398�
http://www.abc.net.au/news/2013-04-05/refugee-expert-slams-manus-island-processing-centre/4610674�
http://www.theaustralian.com.au/national-affairs/state-politics/boys-locked-in-cells-of-adult-jail-for-22-hours-a-day/story-e6frgczx-1226611206213�
http://www.theage.com.au/victoria/two-prison-suicides-spur-calls-for-action-20130403-2h783.html#ixzz2PZK2sxjB�
http://www.theage.com.au/victoria/two-prison-suicides-spur-calls-for-action-20130403-2h783.html#ixzz2PZK2sxjB�
http://www.canberratimes.com.au/act-news/afterjail-care-makes-sense-20130325-2gpyb.html#ixzz2PZGgwejJ�
http://www.abc.net.au/pm/content/2013/s3724294.htm�
http://www.abc.net.au/pm/content/2013/s3724294.htm�
http://www.theage.com.au/victoria/police-oversight-biased-against-public-complaints-20130316-2g7i2.html�
http://www.theage.com.au/victoria/police-oversight-biased-against-public-complaints-20130316-2g7i2.html�
http://www.adelaidenow.com.au/news/south-australia/south-australian-constitution-recognises-aborigines-as-first-people/story-e6frea83-1226602824842�
http://www.adelaidenow.com.au/news/south-australia/south-australian-constitution-recognises-aborigines-as-first-people/story-e6frea83-1226602824842�
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Adoption rights improved in Tasmania 
Tasmania's Lower House has passed laws making it easier for same sex couples to adopt. 
Meanwhile a motion in the Upper House has put marriage equality back on the agenda following 
the narrow defeat of the Same-Sex Marriage Bill last year. 

Gillard pursues human rights dialogue in China 
During a five day visit to China, PM Julia Gillard, said Australia had concerns about human rights 
in China and would pursue a human rights dialogue. The Australia Tibet Council had written to 
Ms Gillard and Foreign Minister Bob Carr urging them to raise the issue of Chinese government 
repression in Tibet. 

 

 HRLC POLICY WORK AND CASE WORK 

Delay on stronger anti-discrimination laws met with extreme 
disappointment 
The Federal Government’s announcement that it has delayed its consolidation of anti-
discrimination laws was met with extreme disappointment amongst community and human rights 
groups. 

The HRLC’s Executive Director, Hugh de Kretser, said the delay was incredibly disappointing, 
given these reforms have been the subject of significant discussion and public consultation since 
2007 when the Senate Committee conducted its inquiry into the Sex Discrimination Act 1984. 

“The political reality is the choice to delay these reforms means effectively abandoning their 
introduction before the election,” said Mr de Kretser. 

By not introducing the Human Rights and Anti-Discrimination Bill 2012 (HRAD Bill), the 
Government failed in its commitment to deliver on a key plank of its Human Rights Framework, a 
suite of reforms introduced in response to a major national inquiry in 2009. The Government 
rejected the inquiry’s key recommendation to enact a Charter of Rights, but adopted a range of 
initiatives to better protect and promote human rights. 

In November 2012 the Federal Government slashed funding for human rights education, a key 
component of the Framework, and has now delayed the consolidation of anti-discrimination laws. 

“Another pillar of the Government’s human rights framework is under threat, this time at a final 
critical hurdle after years of work and investment by those working in the discrimination system 
and representing vulnerable groups. 

“The existing laws have gaps and fail to provide effective remedies. 

“The update and modernisation of our anti-discrimination laws is long overdue and would have 
benefited businesses and individuals alike. We’re talking about five different laws passed over 
decades, the oldest of which is now close to 40 years old,” said Mr de Kretser. 

The Government had already indicated that it would remove or amend the controversial ‘offence’ 
clause that caused significant confusion and concern during the consultation on the exposure 
draft Bill. With this amendment, the Bill was generally good and should have been introduced. 

A joint letter signed by 97 organisations was delivered to the Attorney-General expressing 
support for the HRAD Bill and urging the Government to pass the Bill before the election. 

http://www.abc.net.au/news/2013-04-09/lower-house-passes-new-gay-adoption-laws/4619440�
http://www.themercury.com.au/article/2013/03/30/375781_tasmania-news.html�
http://www.abc.net.au/news/2013-04-05/gillard-to-press-china-over-korea-tensions/4613052�
http://www.theaustralian.com.au/news/breaking-news/pm-urged-to-raise-tibet-human-rights/story-fn3dxix6-1226613176085�
http://www.theaustralian.com.au/news/breaking-news/pm-urged-to-raise-tibet-human-rights/story-fn3dxix6-1226613176085�
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=96712&LID=425540&O=http%3a%2f%2fwww.naclc.org.au%2fcb_pages%2fnews%2fJointNGOlettertoAttorney-GeneralMarkDreyfus.php�
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Despite the delay in the HRAD Bill, the Government has introduced amendments to the Sex 
Discrimination Act  to protect lesbian, gay, bisexual, transgender and intersex (LGBTI) people 
from discrimination. 

“This represents a significant advance for LGBTI people, including adopting international best 
practice in the protection of transgender and intersex people,” said Mr de Kretser. 

The Senate Committee on Legal and Constitutional Affairs is conducting an inquiry into the Bill to 
amend the Sex Discrimination Act. Submissions are due by 26 April 2013. For more information 
about the inquiry and how to make a submission please visit the Committee's website.   

Guest  Equality Law blogs 
Following the Government’s announcement, the HRLC invited Simon Rice, a professor of law at 
the ANU College of Law, and Heidi Yates, a Solicitor with the ACT Women’s Legal Centre and 
the Inaugural Chair of the ACT Government’s Lesbian, Gay, Bisexual, Transgender and Intersex 
Ministerial Advisory Council, to provide some commentary in guest blogs on the Equality Law 
Reform website: http://www.equalitylaw.org.au 

Simon Rice argues the announced discrimination protection for sexual orientation, gender identity 
and intersex status is a hollow reform that gives nothing of real substance to the LGBTIQ 
community, and fails to deliver on a long-standing promise to simplify Australia’s ramshackle 
discrimination laws. Heidi Yates argues that despite the various downsides of the SDA 
amendments, when compared to the proposed federal consolidation bill – these long overdue 
reforms provide important, practical protections against discrimination for the first time at the 
federal level. 

The value of a justice reinvestment approach to criminal justice in 
Australia 
A justice reinvestment approach to criminal justice in Australia would provide a valuable 
framework to prevent crime and promote community safety, reduce imprisonment rates and 
deliver associated social and economic benefits for the broad community. 

In a submission to a parliamentary inquiry, the HRLC has explained how addressing the 
underlying causes of crime is the most effective and cost efficient way to prevent crime, reduce 
reoffending and make our communities safer. 

“A justice reinvestment approach involves re-directing government money spent on prisons 
towards community-based initiatives aimed at addressing the underlying causes of crime,” said 
the HRLC’s Ben Schokman, “Ultimately, prison is an ineffective, harmful and extremely expensive 
way to combat crime.” 

Imprisonment rates around Australia are increasing, largely as a result of tougher ‘law and order’ 
policies adopted by governments. This increase also has associated social and economic costs. 

However, research indicates that early intervention programs targeting at-risk children and youth, 
providing stable housing and employment opportunities, and court sentencing programs that 
address the underlying causes of crime are far more effective at reducing crime and promoting 
community safety. 

“Individuals who come into contact with the criminal justice system are highly likely to experience 
multiple characteristics of severe disadvantage. A lock them up and throw away the key approach 
does not address the causes of crime, is not an effective deterrent, and actually increases the 
likelihood of people reoffending after release,” said Mr Schokman.  

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=7863549&KID=96712&LID=425168&O=http%3a%2f%2fwww.aph.gov.au%2fParliamentary_Business%2fCommittees%2fSenate_Committees%3furl%3dlegcon_ctte%2fsex_discrim_sexual_orientation%2finfo.htm�
http://www.equalitylaw.org.au/�
http://www.equalitylaw.org.au/elrp-guest-blogs/inadequate-legal-protection-forsakes-the-most-vulnerable�
http://www.equalitylaw.org.au/elrp-guest-blogs/lgbti-federal-anti-discrimination-laws-are-a-significant-first-step�
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“At an annual cost to the taxpayer of around $90,000 per prisoner, re-directing just a portion of 
that spending to provide better education and health systems would have significant community 
benefits, 

“As a community, we therefore have a vested interest in increasing government spending to 
address the underlying causes of crime. Not only does this approach reduce crime rates, it also 
has considerable economic benefits by obviating the need for significant government spending on 
prisons,” said Mr Schokman. 

A copy of the Centre’s submission to the parliamentary inquiry is available here. 

Further details about the parliamentary inquiry are available here. 

‘Screening out’ risks returning genuine refugees to persecution 
The decision by the Department of Immigration to forcibly return 20 Sri Lankan nationals without 
properly assessing their refugee claims, a process known as ‘screening out’, has drawn strong 
criticism from the Human Rights Law Centre. 

The Minister for Immigration announced that 20 recently arrived Sri Lankans were flown from 
Christmas Island to Colombo after the Department concluded that they did not engage Australia’s 
protection obligations. 

Senior Lawyer at the Human Rights Law Centre, Daniel Webb, said that the practice of screening 
out recent arrivals deliberately bypasses processes under Australian law designed to safeguard 
against the return of genuine refugees to places where they face torture and human rights 
abuses. 

“Profoundly important decisions are being made through a process that is informal, secretive and 
insulated from review, falling a long way short of what is needed to meet our obligations under 
international law to ensure we don’t return genuine refugees,” said Mr Webb. 

People who are screened out are deported at short notice after being interviewed without legal 
advice. The determination that they aren’t refugees is not subject to independent review. Adding 
to these concerns are recent statistics revealing that when the Department determines a maritime 
arrival is not a refugee, those decisions are frequently overturned on appeal. 

As Mr Webb noted, “the Department often gets it wrong when they follow a far more rigorous 
assessment process. Undoubtedly the blunt and speedy screening out process compounds those 
risks,” said Mr Webb. 

In March 2013, Australia co-sponsored a Human Rights Council resolution that expressed 
concern at the continuing reports of violations of human rights in Sri Lanka, including enforced 
disappearances, extrajudicial killings and torture. 

“It is well documented that there are ongoing human rights abuses in Sri Lanka. Before 
involuntarily returning someone there, Australia has a legal obligation to properly assess whether 
that person is at risk of serious harm. A failure to do so risks returning genuine refugees into the 
hands of their persecutors,” said Mr Webb. 

“Given the consequences of getting it wrong, Australia must ensure that we are not returning 
people to torture or persecution. The screening out process just doesn’t cut it,” said Mr Webb. 

http://www.hrlc.org.au/wp-content/uploads/2013/04/HRLC_Submission_Justice_Reinvestment.pdf�
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=legcon_ctte/justice_reinvestment/index.htm�
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Foreign Minister should raise human rights and press freedom in West 
Papua during Indonesia visit 
When Foreign Minister, Bob Carr, visited Indonesia in early April, the Human Rights Law Centre 
called for a forthright discussion about human rights abuses in the Indonesian province of Papua. 

Human Rights Law Centre spokesperson, Tom Clarke, said Australia is well positioned to play a 
meaningful and constructive role in helping to address the continuing human rights crisis in 
Papua. 

“Given Australia’s pledge to use its seat on the UN Security Council to be a ‘principled advocate 
of human rights for all’, Foreign Minister Bob Carr shouldn’t be shy in raising his concerns about 
the human rights crisis in West Papua,” Mr Clarke said. 

Although Indonesia is a signatory to the International Covenant on Civil and Political Rights, it is 
regularly criticised for routinely inhibiting fundamental human rights such as freedom of 
expression, freedom of assembly and association. 

Mr Clarke said the Foreign Minister should be capitalising on Australia’s unique relationship with 
Indonesia to push for international media access to the troubled province. 

“Media access is such a simple and reasonable request, yet its impact would be profound. 
Having independent journalists on the ground in West Papua would help the world get a better 
picture of the human rights crisis there. It would be significant step towards addressing that 
crisis,” Mr Clarke said. 

The Human Rights Law Centre believes Australia has a critical leadership role on human rights in 
Asia and the Pacific and should take a principled and proactive stand on human rights with a key 
partner such as Indonesia 

“We don’t want a situation arising where Australia is happy to stand up for human rights on the 
other side of the world, but isn’t willing to speak out about human rights abuses occurring on our 
doorstep. Consistency strengthens Australia’s important human rights advocacy and is in our 
national interest,” said Mr Clarke. 

Race hate laws need to strike the right balance 
NSW racial vilification laws strike the right balance in protecting free expression but could be 
strengthened to ensure they more effectively protect individuals from racist hate speech. 

In a submission to the NSW Legislative Council Law and Justice Committee inquiry into the 
effectiveness of NSW racial vilification law, the Human Rights Law Centre said ‘the international 
community has accepted, at least since the Holocaust, that it is important to combat racist hate 
speech as part of the “special duties and responsibilities” that attach to the right of freedom of 
expression. Hate speech diminishes the dignity of a person and a person’s sense of self-worth. It 
excludes and isolates people and affects democratic participation in society.’ 

It is a criminal offence in New South Wales and many other Australian States to incite racial 
hatred and racially motivated violence.  However, since this offence was introduced into the 
statute books in 1989, it has never been prosecuted. This is not because racism doesn’t exist in 
the community. The HRLC’s Director of Advocacy Anna Brown said ‘the prevalence of racist 
sentiment in Australia is well-documented, however among other reasons; the high threshold for 
conviction under the current law makes it virtually impossible to bring a successful prosecution.’ 

Under section 20D of the Anti-Discrimination Act 1977 (NSW), a person must threaten violence 
against a person or property or ‘incite’ others to threaten racially motivate violence. The elements 

http://www.hrlc.org.au/wp-content/uploads/2013/03/NSW-Racial-Vilification-Inquiry-19-March-2013.pdf�
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of the offence create a threshold, Ms Brown said, that is ‘incompatible with international human 
rights standards, and should be amended to prohibit acts that have significant potential to 
promote racial hatred, even without the direct threat of violence’. 

‘The law should be able to respond effectively to speech that promotes racial hatred and 
increases the likelihood of racially motivated violence such as in the Cronulla riots’, Ms Brown 
said. ‘Speech that merely offends should not be unlawful but speech that stirs up hatred and 
hostility against racial groups should be prohibited’, Ms Brown added. 

The Human Rights Law Centre also urges the NSW Government to develop comprehensive 
strategies to reduce the prevalence of racist hate speech and conduct. 

A copy of the submission can be found here. 

Australia should defend judicial independence and human rights in Sri 
Lanka by supporting calls to relocate CHOGM 
In November 2013, the Commonwealth Heads of Government Meeting is due to be held in Sri 
Lanka. Ignoring international calls for the venue to be changed, including from the Canadian 
Government, Australia has indicated it will attend the meeting. 

Executive Director of the Human Rights Law Centre, Hugh de Kretser, said it was not in 
Australia’s long term interest to overlook serious human rights concerns in Sri Lanka for political 
expediency. 

“President Rajapaksa’s administration in Sri Lanka has flouted the rule of law, attacked the 
independence of the judiciary and failed to take action to bring perpetrators of war crimes to 
account. Australia should not turn a blind eye to this kind of behaviour,” Mr de Kretser said. 

This year President Rajapaksa’s government impeached its Chief Justice in contravention of the 
rulings of Sri Lankan courts that declared the move unconstitutional.  Journalists, human rights 
defenders and critics of the government continue to be subjected to threats and physical attacks. 

“Not only has Sri Lanka failed to provide accountability for war crimes committed against its own 
people, but it has attacked the very institutions that might provide that accountability,” said Mr de 
Kretser. 

The United Nations estimates that up to 40,000 civilians may have died in the final stages of the 
civil war that ended in 2009 and cites credible evidence of war crimes committed by both 
government forces and the opposition Liberation Tigers of Tamil Eelam (the LTTE or Tamil 
Tigers).  Despite this the Sri Lankan government has continuously failed to provide proper 
accountability for alleged war crimes. 

Australia is currently a member of the Commonwealth Ministerial Action Group, which is 
entrusted to assess violations of Commonwealth values such as democracy, freedom and the 
rule of law, and to recommend appropriate action. Despite this, Australia has remained silent on 
the impeachment of the Chief Justice. 

“Australia’s silence stands in stark contrast to the principled statements of the United States, 
Canada, the United Kingdom, the European Union and the United Nations. If Australia wants to 
be taken seriously in its important international roles, it needs to find its voice on human rights 
matters,” said Mr de Kretser. 

 

http://www.hrlc.org.au/wp-content/uploads/2013/03/NSW-Racial-Vilification-Inquiry-19-March-20131.pdf�
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 AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Street preacher case confirms limits on freedom of political 
communication 
Attorney-General for South Australia v Corporation of the City of Adelaide and Ors [2013] HCA 3 
(27 February 2013) 

Summary 

This High Court decision concerns the scope of the implied freedom of political communication 
under the Australian Constitution. Specifically, it considered the second part of the test from 
Lange v Australian Broadcasting Corporation 189 CLR 520 – whether a by-law was reasonably 
appropriate and adapted to serve a legitimate end in a manner compatible with the maintenance 
of representative democracy as the constitutionally prescribed system of government. The Court 
upheld the validity of a by-law that restricted preaching, canvassing, haranguing and handing out 
printed matter in the Adelaide Rundle Street Mall and found that preventing obstruction in the use 
of roads was a legitimate basis on which to limit the freedom of political communication and the 
by-law was drafted in such a manner that was appropriate and adapted to achieving this aim. 

Facts 
Caleb and Samuel Corneloup are two brothers who are members of the group Street Church 
which actively preaches a version of religious doctrine on the streets of Adelaide, most 
prominently on the main shopping thoroughfare, Rundle Mall.  Some of the issues the group seek 
to express their views on span religious ideology and political communication.  

In February 2009, the Corneloup brothers were prosecuted by the City of Adelaide (the Council) 
for breaching Council by-laws. The local Magistrates' Court found against the Corneloup brothers 
and upheld the validity of the Council's By-law No. 4 "Roads" the relevant clauses of which 
required a permit to preach, canvass, harangue and hand out printed matter in the Rundle Street 
Mall. 

The Corneloup brothers successfully appealed to the District Court of South Australia where the 
relevant parts of the by-law that restricted preaching, canvassing, haranguing and handing out 
printed matter were found ultra vires and declared invalid. The Council unsuccessfully appealed 
to the Supreme Court of South Australia where the decision of the District Court was upheld on 
the basis that the relevant parts of the by-law were inconsistent with the implied constitutional 
freedom of political communication. The current case was an appeal by the Attorney-General of 
South Australia, to the High Court.  

HRLC involvement 
The HRLC successfully intervened as amicus curiae in line with its mandate to protect and 
promote human rights in Australia. While the HRLC did not agree with the content of what the 
Corneloup brothers were preaching – which appeared to be homophobic, racist, sexist and 
offensive – it does support free speech and had sought to defend that right by intervening in the 
case. The HRLC submitted that the reliance of the appellant and intervening Attorneys-General 
on the decision in Wotton v Queensland 285 ALR 1, as an extension of the test from Lange, was 
incorrect: the case could be distinguished from Wotton v Queensland on the basis that under the 
by-law there was no right to reasons, no decision-making criteria and the statutory context 
differed. The HRLC argued that the permit regime should have been constructed in a manner that 
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was less burdensome on the implied freedom and relied upon examples of permit regimes in 
other jurisdictions that did not impinge on political communication to such a degree.   

The intervention follows the HRLC’s involvement in the legal challenge against the City of 
Melbourne and Victoria Police on behalf of the Occupy Melbourne protesters. That case, heard 
by Justice North, raised similar and significant issues concerning the implied right of political 
communication and is currently awaiting judgment.   

Decision 
A majority of the High Court allowed the appeal by the Attorney-General of South Australia and 
upheld the validity of the Council by-law.    

The purpose of the by-law was to prevent obstruction in the use of roads or to protect the safe 
and convenient use of the streets, in this case Rundle Mall. And the judges took the view that this 
purpose was a legitimate basis on which to limit freedom of political communication and that the 
by-law was drafted in such a manner that was appropriate and adapted to achieving this aim.  

Chief Justice French and Justices Hayne, Crennan, Kiefel and Bell all found that the by-law 
clauses were validly made i.e. that the relevant Local Government Act conferred power on the 
Council to make the by-law including the relevant clauses.   

Justice Heydon found the relevant clauses invalid and allowed the appeal "to the extent of 
making a declaration to that effect." His Honour made an analogy between constitutional and 
common law rights to freedom of speech and found that the challenged clauses fell outside of the 
powers conferred on the Council to make by-laws. His Honour reasoned that the relevant Local 
Government Act:  

• Conferred no independent power and the extensive list of powers enumerated could not 
be extended. 

• Contained no provision stating that the "specific powers are to be construed without 
limiting the generality of the council's powers." 

• Provided no authorisation for a by-law "in terms overlapping with but narrower than" the 
clause restricting the handing out of printed material.  

• Contained wording which was "too general, ambiguous and uncertain to grant a power 
to make by-laws having the adverse effect on free speech of the challenged clauses." 

Chief Justice French found that the relevant clauses fell within the power conferred to make by-
laws namely for "good rule and government". However, whether the by-laws were a valid 
exercise of the power conferred "must be construed by reference to the common law principle of 
legality, and the principles of reasonableness and proportionality". In this regard his Honour found 
that the power conferred on the Council, which had been "construed in accordance with the 
principle of legality in its application to the common law freedom of expression", provided 
sufficient support for the by-law. Justice Hayne also found the by-law to be a reasonable exercise 
of the power conferred on the Council. 

Apart from Justice Heydon, who did not consider the Lange test, their Honours confirmed that the 
second limb of the test is comprised of asking whether 1) the object or end of the impugned law is 
legitimate i.e. compatible with representative democracy and 2) whether the impugned law is also 
reasonably appropriate and adapted to achieving the legitimate end in a manner compatible with 
representative democracy. Justices Crennan and Kiefel grappled with locating a definition of 
“political communication” but ultimately found the by-law valid as its object ("safety and 
convenience of road users") was not incompatible with, and its operation had no undue effect on, 
the freedom. Chief Justice French and Justice Hayne found the by-law to be appropriate and 
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adapted under the second limb of the Lange test. That the by-law was geographically confined, 
not aimed at the content of any communications and contained certain geographical (i.e. a 
designated speakers' corner) and temporal (i.e. leading up to elections) exceptions or exclusions 
was looked on favourably by the Chief Justice as well as Justices Hayne, Crennan, Kiefel and 
Bell (concurring).  

Commentary 
Another significant decision, Monis v The Queen; Droudis v the Queen [2013] HCA 4, was 
handed down by the High Court on 27 February 2013 and also concerned the implied freedom of 
political communication. Together these two decisions provide an important statement from the 
High Court on the scope of the implied freedom. A detailed analysis of the impact of the two 
decisions is outside the scope of this case note but it is significant that a number of the judges of 
the High Court, across the two decisions, develop and confirm the importance of the principle of 
“legality” and the place of a “proportionality” analysis in assessing whether a law meets the 
second limb of the Lange test.  

The outcomes of these cases also highlight the limited nature of the protection afforded by the 
implied freedom of political communication and the need to better protect the right to free 
expression and right to peaceful political assembly through legislative or constitutional means.  

This decision is available online at: http://www.austlii.edu.au/au/cases/cth/HCA/2013/3.html 

Max Steed is a solicitor at DLA Piper. 

Magistrates must inquire before imprisoning people with special 
circumstances for unpaid fines  
Victoria Police Toll Enforcement v Taha; State of Victoria v Brookes [2013] VSCA 37 (4 March 
2013) 

Summary 

The Court of Appeal held that there is a duty on Magistrates to inquire into whether infringement 
offenders have disabilities such as mental illness or intellectual disability, or other special 
circumstances, before making an imprisonment order in respect of unpaid fines. This duty is a 
consequence of a proper construction of the relevant statutory provision, section 160 of the 
Infringements Act 2006 Vic. This construction is supported by section 32 of the Charter, as it is 
more compatible with the rights to equality, liberty and a fair hearing. 

Facts 
Taha 

Mr Taha has an intellectual disability. Between 2006 and 2008 he was issued with a number of 
infringement notices for minor offences: riding a bicycle without a helmet, using public transport 
without a ticket and failing to provide information to authorised officers. Mr Taha did not pay the 
fines so he was arrested and bailed to appear before the Magistrates’ Court. At his hearing, Mr 
Taha was represented by a duty lawyer, who was unaware that Mr Taha had an intellectual 
disability. Mr Taha had previously been placed by the courts on a “Justice Plan” (which is a plan 
for offenders with intellectual disabilities). This information was available on the Court's database, 
but the Magistrate did not apprise himself of it, so he too remained unaware of Mr Taha's 
disability. Therefore the Magistrate applied the ordinary automatic formula for infringements 
offenders under section 160(1) of the Act, according to which Mr Taha was to pay off the 
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HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 13 

 

 

 

 

 

 

 

 

 

 

$11,250.20 of fines in monthly instalments of $80.00, in default of which he would be imprisoned 
for 100 days.   
Brookes 

Ms Brookes has a mental illness, namely post-traumatic stress disorder. She is a survivor of 
domestic violence, which she was subjected to for over nine years in an abusive relationship. 
Between 1999 and 2001 Ms Brookes incurred a number of fines, mostly for driving on a toll road 
without CityLink registration. Many of these offences were committed by Ms Brookes’ then-
partner. Ms Brookes did not pay these fines, and was eventually arrested and taken to the 
Broadmeadows Police Station to appear before the Magistrates’ Court. While being held in the 
cells, Ms Brookes saw a duty lawyer to whom she explained her circumstances. The duty lawyer 
relayed these circumstances to the Magistrate, but the Magistrate declined to entertain 
submissions in relation to them in the absence of written evidence. Ms Brookes instructed the 
duty lawyer not to seek an adjournment to obtain written material, as she wanted the matter to be 
dealt with on that day. Accordingly, the matter proceeded and the Magistrate made an order, 
applying the automatic formula under section 160(1), requiring Ms Brookes to pay off the 
$15,164.50 of fines in monthly instalments of $45.00, in default of which she would be imprisoned 
for 134 days.   

Decision under appeal 
Both Mr Taha and Ms Brookes defaulted on their payment plans, and were therefore liable to be 
imprisoned. No appeal right being available, they sought judicial review of the Magistrate’s 
decisions. Justice Emerton held that the Magistrate misconstrued section 160 of the Act, by 
failing to have regard to sections 160(2) and (3), which provide that the Court may discharge the 
fines in full or in part, if satisfied that the offender has a mental impairment or other special 
circumstances (section 160(2)), or that imprisonment would be excessive, disproportionate and 
unduly harsh (section 160(3)). Justice Emerton held that, properly construed, section 160 gives 
rise to a duty on the Magistrate to satisfy him or herself whether sections 160(2) or (3) might 
apply, before making an imprisonment order under section 160(1). By failing to inquire as to 
whether section 160(2) might apply in Mr Taha’s case, and by failing to adjourn Ms Brookes’ 
matter to allow her to provide written evidence of her circumstances, the Magistrate misconstrued 
his functions under section 160, which amounted to jurisdictional error. Justice Emerton remitted 
the matters to the Magistrates’ Court to be determined according to law. 

Decision 
The Court of Appeal unanimously upheld Justice Emerton’s decision. 
Construction of section 160 

All three judges held that Justice Emerton was correct to adopt a “unified construction” of section 
160, which requires Magistrates to consider the possibility of dispositions under sections 160(2) 
and (3) before making an imprisonment order under section 160(1). 
Duty to inquire 

All three judges also held that the unified construction gave rise to a duty on Magistrates to 
inquire as to whether sections 160(2) or (3) might apply.  

There was some disagreement between the judges as to when the duty would arise. Justice 
Nettle held that the duty would not arise in all cases. The existence of the duty would depend on 
the circumstances of the case, such as whether the person is represented, and, if so, whether 
this is by a duty lawyer or a more prepared lawyer. His Honour held that in Mr Taha’s case, there 
were sufficient “flags” to give rise to the duty to inquire. Justice Tate, however, held that the 
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unified construction gave rise to a universal duty to inquire in every case, and that the existence 
of the duty was not contingent on “flags” being raised. Her Honour held that what would be 
necessary to discharge this duty would depend on the circumstances of the case. Justice Osborn 
agreed with Justice Tate in regard to the nature and incidents of the duty to inquire. 

Requirement for written evidence 

Justices of Appeal Nettle and Osborn held that it was not an error for the Magistrate to require Ms 
Brookes to provide written evidence of her mental illness. However, Justice Tate held that written 
evidence was not required by sections 160(2) or (3), which require only that the Court be 
“satisfied” of the mental impairment or special circumstances.  Her Honour held that the Court 
could be satisfied by sworn oral evidence of the offender, or even unsworn evidence, evidence 
from the bar, or from its own inquiries.   

Duty to adjourn 

All three judges held that insofar as the Magistrate considered written material to be necessary, 
the Magistrate should have adjourned Ms Brookes’ matter to allow her to provide that material.  
Their Honours held that regardless of Ms Brookes’ instructions, the Magistrate should have 
adjourned the matter of its own motion. 

Amenability to review 

The respondents argued that any errors of the Magistrate were errors within jurisdiction, and 
were therefore not amendable to review. The Court, citing the High Court’s decision in Kirk v 
Industrial Court of New South Wales (2010) 239 CLR 531, held that the errors involved a 
misconstruction of the relevant statute and thus amounted to jurisdictional error which were 
amenable to review notwithstanding the limits on review of inferior courts.   

Victorian Human Rights Charter issues 

Justice Nettle and Justice Tate agreed with Justice Emerton that the unified construction of 
section 160 was supported by section 32 of the Charter which, per Momcilovic v The Queen 
[2011] HCA 34, required the rights to equality (section 8(3)), liberty (section 21) and a fair hearing 
(section 24) to be taken into account in the as part of the interpretive process. Justice Osborn did 
not refer to the Charter. 

Justice Nettle cited with approval Chief Justice French’s comments in Momcilovic that section 32 
of the Charter is essentially a codification of the common law principle of legality, but with 
application to a greater number of rights. Justice Tate expressly disagreed with this 
characterisation of section 32. Her Honour stated that a statutory provision such as section 32 
might require a stronger interpretive rule that mandated greater departure from strict or literal 
meanings, than a common law rule such as the principle of legality. Ultimately, however, it was 
not necessary to determine this issue, as even on the “principle of legality standard”, section 32 
gave support to the unified construction of section 160. 

Of particular importance were Justice Tate’s comments in regard to the scope of the right not to 
be arbitrarily detained under section 21(2) of the Charter. Her Honour held that “arbitrarily” in 
section 21(2) should be understood according to the “human rights meaning” of the term. Under 
this meaning, “arbitrariness” includes, among other things, a lack of proportionality. Her Honour 
held that a unified construction of section 160, in so far as it requires Magistrates to consider 
whether a person might have a mental illness or intellectual disability before imprisoning them, 
ensures against people being imprisoned where that would be disproportionate. The unified 
construction therefore guards against arbitrary detention, and is accordingly required by section 
32 of the Charter. 
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Her Honour held that the unified construction was also required by section 8(3) of the Charter. A 
construction of section 160 that required offenders with special circumstances to raise these 
circumstances themselves, for them to be taken into account, would be incompatible with section 
8(3) as it would give rise to indirect discrimination on the ground of disability by imposing a 
requirement or condition that would have the effect of unreasonably disadvantaging persons with 
an impairment.   

Because of the rights that were in issue, her Honour considered that it was unnecessary to 
consider whether section 7(2) of the Charter had a role to play in applying section 32, and 
therefore whether, and if so how, the divided decision in Momcilovic should be applied. 

Finally, her Honour held that the Magistrate was directly bound by section 6(2)(b) of the Charter 
to comply with the right to a fair hearing protected by section 24 of the Charter. Her Honour held 
that by failing to consider sections 160(2) and (3) the Magistrate had acted incompatibly with this 
right.   
This decision is available online at: http://www.austlii.edu.au/au/cases/vic/VSCA/2013/37.html 

Hamish McLachlan is a Senior Lawyer in Victoria Legal Aid’s Mental Health and Disability 
Advocacy Program.  

Provision penalising offensive postal communications not an 
unconstitutional burden on political communication 
Monis v The Queen;  Droudis v The Queen [2013] HCA 4 (27 February 2013) 

Summary 
The High Court of Australia has split 3:3 on whether a provision of the Criminal Code (Cth) 
making it an offence for a person to use a postal or similar service in an offensive way is invalid 
as an impermissible burden on the freedom of communication about government or political 
matters implied in the Australian Constitution (“implied freedom”). French CJ, Hayne and 
Heydon JJ separately answered the question in the affirmative, while Crennan, Kiefel and Bell JJ 
jointly answered in the negative. Pursuant to section 23(2)(a) of the Judiciary Act 1903 (Cth), 
which deals with equally divided opinions of the Court, the decision appealed from — that of the 
NSW Court of Criminal Appeal that the provision is valid — was affirmed.  

Facts 
Section 471.12 of the Code provides that a person is guilty of an offence, and liable to a 
maximum of two years’ imprisonment, if: 

(a) the person uses a postal or similar service; and 

(b) the person does so in a way (whether by the method of use or the content of a 
communication, or both) that reasonable persons would regard as being, in all the 
circumstances, menacing, harassing or offensive. 

In April 2011, Mr Monis was charged on indictment in the District Court of NSW with 13 offences 
under this section. Ms Droudis was charged on the same indictment with eight counts alleging 
she aided and abetted the commission of some of the offences by Mr Monis.  

The counts against Mr Monis alleged amongst other things that, between 2007 and 2009, he sent 
letters via Australia Post to parents and relatives of soldiers killed on active service in 
Afghanistan. The letters were critical of Australia’s involvement in that country and the part played 
in it by the deceased soldiers. For example, one of the letters called the deceased a murderer of 
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civilians, referred to his body as “the dirty body of a pig” and described Hitler as not inferior to him 
in moral merit.  

All but one of the counts against Mr Monis alleged use of a postal service in an “offensive” way. 
The remaining count, which is not relevant for present purposes, alleged use in a “harassing” 
manner. 

Procedural history 

At their joint trial in the District Court, each accused filed a Notice of Motion seeking to have the 
indictment quashed on the ground that section 417.12 is invalid because it infringes the implied 
freedom.  

Tupman DCJ, applying the test laid down by the High Court in Lange v Australian Broadcasting 
Corporation (1997) 189 CLR 520 (“Lange”) as modified in Coleman v Power (2004) 220 CLR 1 
(“Coleman”), held that the provision did not infringe the implied freedom and therefore dismissed 
the motions.  

According to that test, in determining the validity of a law alleged to infringe the implied freedom, 
two questions must be asked: 

(i) Does the law effectively burden freedom of communication about government or political 
matters, either in its terms, operation or effect (“the first Lange question”); and 

(ii) If so, is the law reasonably appropriate and adapted to serve a legitimate end in a 
manner compatible with the maintenance of the system of representative and 
responsible government prescribed by the Constitution (“the second Lange question”). 

If the answer to the first question is “yes” and the second “no”, the law is invalid. 

Tupman DCJ accepted that the law burdens political communication for the purposes of the first 
question. However, her Honour held that the law was reasonably appropriate and adapted to 
serve the legitimate ends of protecting “the integrity of the post”, preventing beaches of the peace 
which might arise out of the receipt of an offensive communication, and preventing harm in the 
nature of wounded feelings on the part of a recipient.  

The accused appealed Tupman DCJ’s decision to the NSW Court of Criminal Appeal, which 
unanimously dismissed the appeals, albeit for different reasons. The accused then appealed, with 
special leave, to the High Court. 

Decision 
Construction of the provision 
As in the courts below, all the justices of the High Court considered that a narrow construction of 
the impugned provision and in particular the term “offensive” was required, although the particular 
construction adopted and method of deriving it varied. 

Hayne J held that the Court of Criminal Appeal was right to conclude that the provision is to be 
construed as requiring a “strong reaction” and was content to proceed on the footing that the 
section bears the meaning adopted by at least a majority of that Court — namely, that for the use 
of a postal service to be offensive under section 471.12 it must be “calculated or likely to arouse 
significant anger, significant resentment, outrage, disgust, or hatred in the mind of a reasonable 
person in all the circumstances”. 

French CJ explicitly agreed with the construction adopted by the Court of Criminal Appeal. Such 
a construction, his Honour held, accorded with the principle of legality in its application to freedom 
of expression, the need to construe a criterion of serious criminal liability narrowly where possible 
and the importance of postal and other services to the dissemination of information and opinion. 
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However, his Honour observed that “the formulation of the purposes of the provision, expressed 
in largely metaphorical terms by reference to its application to postal and similar services, was 
not of assistance in [its] construction”. 

By contrast, Crennan, Kiefel and Bell JJ considered that “no conclusion” could be reached about 
the section’s construction “without identifying its purpose”. That purpose, their Honours held, is 
not “merely” to ensure civility of discourse between users of the postal service but, as the section 
is largely concerned with unsolicited communications, is “to protect people from the intrusion of 
offensive material into their personal domain.” In light of that purpose, the principle of legality and 
the statutory history and context, their Honours concluded that the provision is directed at “a 
degree of offensiveness in the higher end of the spectrum”.  

The first Lange question 
The justices were also agreed that, notwithstanding the narrow constructions they adopted, the 
provision burdened the implied freedom.  

According to French CJ, with whom Heydon J agreed, the section must, given its broad scope, be 
taken to effectively burden the implied freedom. In coming to that conclusion, his Honour rejected 
the submission that the reasonable person test limits the kinds of communications caught by the 
provision to those “outside the accepted boundaries of Australian political debate and at the outer 
fringes of political discussion.” On the contrary, his Honour noted that “reasonable persons would 
accept that unreasonable, strident, hurtful and highly offensive communications fall within the 
range of what occurs in what is sometimes euphemistically termed ‘robust’ debate.”  

Hayne J came to the same conclusion and, in doing so, forcefully rejected the submission that a 
provision that works only a “little” or “insubstantial” burden does not “effectively” burden the 
implied freedom for the purposes of the first Lange question. Rather, the expression “effectively 
burden” means nothing more complicated than that the effect of the law is to prohibit or limit the 
making or the content of political communications.  

Crennan, Kiefel and Bell JJ, on the other hand, accepted that “an effect upon political 
communication which is so slight as to be inconsequential may not require an affirmative answer 
to the first limb enquiry”. However, their Honours held that section 471.12 does not fall within that 
category and “[o]nce a real effect upon the content of political communication is seen as likely, 
attention must be directed to the second limb of the test.” 

The second Lange question 
Despite their broad agreement on construction and the first Lange question, the members of the 
Court divided sharply on the second Lange question. 

French CJ, with whom Heydon J agreed, held that “[h]aving regard to the scope of the term 
‘offensive’ as properly construed and the range of the ‘postal or similar services’ to which s 
471.12 applies, it is not possible to define its purpose by reference to common characteristics of 
such services.” Rather, its purpose is “properly described as the prevention of the conduct which 
it prohibits”. That, his Honour held, “should not be regarded as a legitimate end not least because 
... its very breadth is incompatible with its implementation in a way that is consistent with the 
maintenance of the [implied freedom]”. In light of the latter point, his Honour held that the two 
limbs of the second Lange question —whether the section serves a legitimate end (“the first 
limb”) and, if so, whether it serves that end in a manner compatible with the constitutional 
imperative (“the second limb”) — “collapse into one” and the law is therefore invalid. 

Hayne J also concluded that, on the ordinary processes of statutory construction, the offensive 
limb of section 471.12 has only one object: to penalise, and thereby prevent, the use of a postal 
or similar service in a way that would give offence. In doing so, his Honour rejected as having no 
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basis in the statutory language each of the other objects contended for by the parties and 
adopted in some of the judgments below. For example, the section’s purpose cannot be the 
prevention of violent retaliation because the likelihood of violence is neither a necessary nor a 
sufficient element of the offence. 

That being so, his Honour went on to hold that the section does no more than regulate civility of 
discourse: it did not, for example, protect the “integrity of the post” or make any real contribution 
to keeping the peace. And, following Coleman, regulating civility of discourse is not a legitimate 
end — a conclusion, it was said, supported by the fact that the general law has never recognised 
any right or interest not to be offended.  Accordingly, unlike French CJ, Hayne J was of the view 
that the second limb of the second Lange question did not arise for consideration. However, his 
Honour noted that, if regulating the civility of discourse was a legitimate end, the fact that the 
provision makes all seriously offensive uses of a postal service an offence, including those uses 
where the user would have a defence of truth or of qualified privilege to a claim for defamation 
founded on that use, demonstrates that the section goes too far and is invalid. 

By contrast with French CJ, Hayne and Heydon JJ, the female justices of the Court held, as 
noted above, that the purpose of section 417.12 was “to protect people from intrusion of offensive 
material into their personal domain”. In light of the narrow construction of offensiveness which 
they adopted, their Honours held that the section goes no further than is reasonably necessary to 
achieve its protective purpose. Further, they held that the protective purpose was not 
incompatible with the constitutional imperative or the implied freedom. The remaining question, 
then, was whether the section imposes “too great” a burden upon the implied freedom by the 
means it employs. Their Honours held that it did not because communications of the kind 
prohibited by section 471.12 are limited to those which are of a seriously offensive nature. That 
does not “suggest an effect upon freedom which could be regarded as extensive. It does not 
prevent communications of a political nature which do not convey such offensive matter.” 

Commentary 
This decision, together with Attorney-General (SA) v Corporation of the City of Adelaide [2013] 
HCA 3 which was handed down on the same day and is also reviewed in this Bulletin, is the 
latest in an important series of recent High Court decisions considering the implied freedom.  

Strictly speaking, given that the Court’s opinion was equally divided, the decision is of limited 
precedential value. Indeed, while the decision disposes of the appeal and binds other courts in 
Australia to arrive at a like result on the issues dealt with, it establishes no principle of precedent 
having authority in the High Court: Re Wakim (1999) 198 CLR 511, 571 (Gummow and Hayne 
JJ).  

That said, the decision is instructive in at least three respects. First, it confirms that the test for 
invalidity is that set out in Lange as modified in Coleman — on that point, all six justices were 
agreed. However, at the same time, it throws into sharp relief the key points of disagreement 
amongst the members of the bench that arise in applying that test. One of those is whether, 
contrary to Hayne J’s view, the term “effectively” in the first Lange question has any work to do. 
Another is the nature of the enquiries that must be undertaken in answering the second Lange 
question and whether, as Crennan, Kiefel and Bell JJ would have it, those enquiries are best 
described as a form of proportionality analysis and, if so, the extent to which comparisons may 
validly be drawn with proportionally analyses in other jurisdictions. A third is the degree of harm 
that conduct must inflict before a law which seeks to prevent it may be considered legitimate. 
Finally, in what is not said, the decision highlights what remains most unclear — namely what the 
“maintenance of the system of representative and responsible government” actually requires.  
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With two changes to the composition of the bench since the decision was handed down, only 
time will tell whether and how the answers to those questions will change and develop. 

 The decision can be found online at: http://www.austlii.edu.au/au/cases/cth/HCA/2013/4.html 

Rowan Minson is a secondee at the Human Rights Law Centre 

 

 INTERNATIONAL HUMAN RIGHTS CASE NOTES 

France’s prohibition on wearing religious symbols in state schools 
breached ICCPR 
Bikramjit Singh v France, UN Doc CCPR/C/106/D/1852/2008 (4 February 2013)  

Summary 

The United Nations Human Rights Committee has found that France's restrictions on the wearing 
of religious symbols or clothing in state schools breached a student's right to religious freedom 
under the International Covenant on Civil and Political Rights. 

Facts 

The complaint was brought to the Committee under the Optional Protocol to the ICCPR. 

The complaint was based on French Act No. 2004-228, which covers the wearing of religious 
symbols or clothing within the state school system. In accordance with that Act, France's 
Education Code provided that "[i]n public primary schools, secondary schools and lycees, the 
wearing of symbols or clothing by which pupils manifest their religious affiliation in a conspicuous 
manner is forbidden. Under the rules of procedure, disciplinary procedures shall be preceded by 
a dialogue with the pupil." According to France, the law is intended to maintain and protect the 
principles of secularism within the state's education system. 

In 2004, the complainant, Bikramjit Singh, an Indian national and practising Sikh, was living in 
France and attending a French lycee (senior secondary school). 

Mr Singh arrived at school for the beginning of the school year wearing a keski, which is a light 
piece of dark material worn by adult men of the Sikh religion to cover and protect the long hair 
which is considered a "sacred, inherent and intrinsic part of the religion". He had worn the keski 
the year before, apparently without issue. The school asked Mr Singh to remove the keski and he 
refused. The school principal initially prohibited Mr Singh from entering the school premises. 
Within the following month, the Principal allowed Mr Singh to return to school, but sent him to 
study alone in the canteen without instruction. 

Mr Singh applied to an administrative court for interim measures to enable him to return to class 
or, at the very least, to appear before a disciplinary board and have his case properly determined. 
A disciplinary board was then convened and ruled that Mr Singh be immediately and permanently 
expelled for breaching the Code. Mr Singh appealed this decision to the education authorities and 
then through the court systems but was ultimately unable to return to school wearing the keski.   

He continued his secondary studies through correspondence and later enrolled in a French 
university, where he was allowed to wear the keski. 

Issues 
In his communication to the Committee, Mr Singh alleged violations of articles 17 (arbitrary or 
illegal interference with private life) and 18 (freedom of religion) either taken separately or in 
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combination with articles 2 and 26 (non-discrimination and equality). The case turned on the right 
to freedom of religion. 

France defended its actions, primarily, by reference to the aims of the Act and the Code. France's 
submissions emphasised the importance of secularism in state schools which, it submitted, is an 
important mechanism for protecting religious freedoms.   

More specifically, France submitted that the Act and Code were introduced following a national 
debate and as a means to quell the tensions and incidents sparked by religious symbols in public 
schools and "to safeguard the neutrality of public education, in the interests of pluralism and 
freedom of others". 

France also argued that the measures were proportionate because they applied only to public 
schools (whereas students were free to wear religious symbols in other public places or at 
privately run schools) and because the Code required dialogue with the student to occur before 
disciplinary measures. 

Decision 
The Committee ruled that Mr Singh's expulsion from school for wearing the keski was a clear 
limitation on his right to freedom of religion and, particularly, the right to manifest religion.   

Hence, the real question for the Committee was whether the limitation was authorised by article 
18, paragraph 3, which provides that "Freedom to manifest one's religion or beliefs may be 
subject only to such limitations as are prescribed by law and are necessary to protect public 
safety, order, health, or morals or the fundamental rights and freedoms of others."  

The Committee accepted that the promotion and protection of secularism within the state 
education sector was a legitimate aim and one which served to protect the rights of others, 
particularly public order and safety. However, bearing in mind the particular circumstances of this 
case, the Committee ruled that France's response had been unnecessary and disproportionate, 
as there was no evidence that Mr Singh's wearing of the keski posed any actual threat to the 
rights and interests of others, or to public order.   

The Committee went on to say: 

The Committee is also of the view that the penalty of the pupil's permanent expulsion 
from the public school as disproportionate and led to serious effects on the education 
to which the author, like any person of his age, was entitled in the State party. The 
Committee is not convinced that expulsion was necessary and that the dialogues 
between the school authorities and the author truly took into consideration his 
particular interests and circumstances.  Moreover, the State party imposed this 
harmful sanction on the author, not because his personal conduct created any 
concrete risk, but solely because of his inclusion in a broad category of persons 
defined by their religious conduct. 

Having found a breach of the right to freedom of religion, the Committee did not consider whether 
the conduct also breached the rights to equality and non-discrimination. The claim under the right 
to privacy was also ruled-out on the grounds of inadmissibility, as it had not been raised in earlier 
proceedings before domestic courts. 

Relevance to the Victorian Human Rights Charter 

Section 14 of the Charter also protects freedom of religion, including "the freedom to demonstrate 
his or her religion or belief in worship, observance, practice and teaching, either individually or as 
part of a community, in public or in private." 
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In certain circumstances, that right may be limited in accordance with section 7 of the Charter. 

This case highlights the need to consider human rights limitations on a case-by-case basis and 
avoid blanket limitations on human rights which do not take individual differences into account. 

The decision is available online at: http://tb.ohchr.org/default.aspx?country=fr  

Emma Purdue is a lawyer at Lander & Rogers. 

Failure to verify information submitted by Protection Visa applicant 
violates Australia’s non-refoulement obligations 
Chun Rong v Australia [2012], CAT/C/49/D/416/2010 (5 November 2012) 

Summary  
The UN Committee against Torture found that Australia was in violation of its non-refoulement 
obligations under the Convention against Torture because it failed to satisfy procedural 
obligations under article 3.   

The complainant was a Chinese national and Falun Gong practitioner who was refused a 
Protection Visa and faced deportation. The Committee found that the complainant provided 
sufficient details to present an arguable case regarding his risk of torture if returned to China. 
However, he was never granted a hearing and his Protection Visa was refused on the basis of his 
initial incomplete application. The lack of an effective, independent and impartial review of the 
refusal meant the complainant’s claims and evidence were not duly verified by the Australian 
immigration authorities. In the circumstances, deportation of the complainant would violate 
Australia’s obligation not to return a person to another State where there are substantial grounds 
for believing that he would be in danger of being subjected to torture. 

Facts 

The complaint was brought by Ke Chun Rong (“the complainant”), a national of China who 
requested and was denied a Protection Visa under the Australian Immigration Act 1958 and was 
asked to leave Australia.  

The complainant’s claims 
The complainant claimed that he joined Falun Gong in China in 1995, and in 1996 had a 
leadership role and began instructing new practitioners. When Falun Gong was made illegal in 
1999 police confiscated the complainant’s Falun Gong materials and threatened his business. He 
continued to practice Falun Gong secretly with others. 

In 2001 the complainant was arrested and detained by police because he was a Falun Gong 
group leader and had organised a protest against the detention of another practitioner. He was 
held in detention for 16 days, and was interrogated and tortured nearly every day. He went into 
hiding upon his release. He left China on 12 December 2004 to avoid arrest and persecution, 
after hearing that a fellow Falun Gong practitioner from his village identified him under torture as 
his Falun Gong teacher. He continued to practice Falun Gong in Australia. 

The complainant’s application for a Protection Visa 
The complainant arrived in Australia on 12 December 2004 on a Business (Short Stay) Visa. On 
20 January 2005 he applied for a Protection Visa, with the assistance of a registered migration 
agent. The complainant claims that the negligence, incompetence or fraud of the migration agent 
meant that his application for a Protection Visa was not properly prepared and his address was 
incorrect. His application was refused by an immigration officer on 7 March 2005 without an 
interview. The Refugee Review Tribunal advised him that it was unable to make a favourable 
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decision on the information in its possession and invited him to give evidence at a hearing. The 
complainant was not informed of the invitation for a hearing and did not attend. The Tribunal 
confirmed the refusal based on a lack of evidence of his practice of Falun Gong and a lack of 
detail in his claims. 

The complainant appealed to the Federal Magistrate’s Court and the Federal Court of Australia 
for judicial review, but the appeals were dismissed for lack of jurisdictional error and being out of 
time. He was arrested in 2009 for overstaying his visa. He submitted three requests for ministerial 
intervention. The second request was assisted by the NGO Balmain for Refugees, and included 
new evidence and information on his detention and torture, his Falun Gong practice, and medical 
and psychiatric reports. All three requests were denied.  

Australia’s response 
Australia maintained that the complainant had failed to demonstrate a foreseeable, real and 
personal risk that he would be subjected to torture by the Chinese authorities if he returned to 
China. It pointed out that the Refugee Review Tribunal held that the complainant’s claims were 
not credible, and that because of the lack of detail in his initial claim the Tribunal was not satisfied 
he was a Falun Gong practitioner or that he had been mistreated by the Chinese authorities. It 
also submitted there was insufficient information as to what treatment he might suffer if he 
returned to China. Australia argued that the domestic legal system offers a “robust process of 
merits and judicial review” and that the documents provided by the complainant had been duly 
considered by the immigration department in the ministerial intervention requests.  

Decision 

The key finding of the Committee was that the complainant had fulfilled the burden of presenting 
an arguable case but that the Australian immigration authorities had failed to sufficiently verify his 
claims and evidence. The complainant submitted sufficient details to demonstrate a foreseeable, 
real and personal risk he would be subjected to torture by the authorities if he returned to China. 
However, the merits review of the complainant’s claim was conducted predominantly on the initial 
application for a Protection Visa, which was filed shortly after he arrived in Australia, without 
knowledge or understanding of the system. The complainant was not interviewed in person, and 
did not have the opportunity to clarify any inconsistencies in his initial statement. By not granting 
an effective, independent and impartial review of the refusal of the Protection Visa, taking into 
account the new information provided by the complainant, Australia failed to meet its procedural 
obligations under article 3 of the Convention against Torture. The Committee therefore found 
Australia violated its obligation not to return a person to another State where there are substantial 
grounds for believing that he would be in danger of being subjected to torture. 

Commentary 

The decision turns on Australia’s obligation to comply with international human rights conventions 
when making decisions under Federal immigration law. Because the decision deals with 
procedural inadequacies, it does not address the substantive content of the right of non-
refoulement. Rather the decision establishes that failing to duly investigate evidence of a risk of 
torture when presented with sufficient evidence of an arguable case is itself sufficient to violate 
Australia’s treaty obligations. 

This decision is available online at: http://www2.ohchr.org/english/bodies/cat/jurisprudence.htm 

Georgia Boyce is a Law Graduate at King & Wood Mallesons. 
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Discriminatory inheritance laws violate rights of illegitimate children 
Fabris v France [2013] ECHR, Application no.16574/08 (7 February 2013) 

Summary 
The European Court of Human Rights recently handed down a decision which identified a 
violation of article 14 of the Convention for the Protection of Human Rights and Fundamental 
Freedoms where an individual “born of adultery” was denied the right – due to the operation of 
legislation in France – to inherit an equal share of his mother's estate. 

Facts 

At the time of the applicant's conception, the applicant's mother was married and had two 
children born of that marriage. That marriage was ended by decree of “judicial separation” in 
1967. By 1970, a deed established how their property would be divided between their two 
legitimate children. The Deed contained a declaration that the two beneficiaries were their only 
offspring. In 1983, the applicant was declared "the illegitimate child" of the applicant's Mother and 
in 1984 the applicant expressed an intention to challenge the Deed. 

In 1994 the applicant's mother died. The notary administering the estate informed the applicant 
that under the applicable law, as a child “born of adultery” he was only entitled to half the share 
he would receive as a legitimate child. The applicant and his half-brother and half-sister could not 
reach agreement. In 1998, the applicant filed a claim to obtain an equal share of his mother's 
estate. 

Before a decision was handed down, France passed amendments to legislation from 1972 to 
grant children 'born of adultery' identical inheritance rights to those of legitimate children. Those 
amendments were applicable wherever the succession period (right to make a claim) was open 
as at 4 December 2001 or where there had been no division of the estate – in essence it was 
designed not to have retrospective effect. 

The applicant succeeded at first instance at the tribunal de grande instance which found that 
articles 8 and 14 of the Convention for the Protection of Human Rights and Fundamental 
Freedoms had been violated. On appeal, the Court of Appeal found for the recognised heirs on 
the basis that the 1972 legislation did not conflict with the Convention nor did it entitle the 
applicant to make a claim. The applicant appealed to the Court of Cassation, which similarly 
dismissed the applicant's case.  

Decision 
The European Court of Human Rights considered the relationship between the following rights 
and 1972 and 2001 versions of the inheritance legislation: 

Article 1 of Protocol No. 1, which provides that: 

"Every natural or legal person is entitled to peaceful enjoyment of his possessions. No 
one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The proceeding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance 
with the general interest or to secure the payment of taxes or other contributions or 
penalties." 

Article 14, which provides that the “enjoyment of the rights and freedoms set forth in [the] 
Convention shall be secured without discrimination on any ground such as…birth…" 
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There was considerable review of the operation and interaction of the 1972 and 2001 versions of 
the legislation as well as consideration of the value of legal certainty which may be undermined 
by seeking the retrospective effect of the 2001 amendments. The Court reviewed the nature of 
inheritance laws across Europe and in some instances drew attention to their discriminatory 
impact. It noted that as early as 1979, the Court had held that restrictions on an individual's 
inheritance rights on grounds of birth were incompatible with the Convention. 

The Court found in favour of the applicant and stated that there had been a violation of article 14 
of the Convention taken in conjunction with article 1 of Protocol No.1. In essence, whilst the Court 
recognised that France's efforts to ensure the stability of completed inheritance arrangements 
constituted a legitimate aim capable of justifying the difference in treatment, it was not 
proportionate to that aim. It held that "protecting the legitimate expectation of the deceased and 
their families must be subordinate to the imperative of equal treatment between children born 
outside and children born within marriage." On that basis there was no objective and reasonable 
justification for the difference in treatment regarding the applicant, resulting in his ability to inherit 
a reserved portion of his mother's estate, by virtue of his status as a child "born of adultery". 

The Court also highlighted that this is a significant issue which has largely been addressed by 
European countries which have established that a child's status for inheritance purposes is 
independent of the marital status of their parents. The anomalies created by legislative 
amendments should therefore be addressed in order to reflect a state's recognition of the 
importance of equal status for inheritance purposes. 

The decision is available online at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
116716 

Richard Griffin is a lawyer at Lander & Rogers. 

Examining discrimination in second-parent adoption 
X v Austria [2013] ECHR 057 (19 February 2013) 

Summary 
The Grand Chamber of the European Court of Human Rights has found that where second-
parent adoption is available for unmarried different-sex couples, the impossibility of second-
parent adoption by same sex couples is discriminatory and violates articles 8 and 14 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms. 

Facts 

Two women were living in a stable de facto relationship in Austria. One of the partners sought to 
adopt the other woman’s biological son, with the aim of giving both of them legally recognised 
parental status. 

Article 182 section 2 of the Austrian Civil Code regulates the effects of adoption and allows for 
second-parent adoption in unmarried different-sex couples. It states: 

If the child is adopted by just an adoptive father (an adoptive mother), the relationship 
shall cease only in respect of the biological father (the biological mother) and his (her) 
relatives; in so far as the legal relationship with the other parent remains intact after 
the adoption, the court shall declare it to have been severed, subject to the consent of 
the parent concerned. 

The Austrian Courts successively ruled that the adoption sought by the women was legally 
impossible under the Civil Code because adoption of the son by his mother’s female partner 
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would legally break the son’s relationship with his biological mother – “adoption can therefore not 
serve to create a parent-child relationship between the [mother’s partner and the son] in addition 
to the relationship with the mother”. 

The merits of the particular case – whether the adoption was in the child’s best interests and 
whether the father’s refusal to consent could be overridden – were never fully considered. This 
led to the human rights claim in the ECHR. 

Decision 
At the ECHR, the women sought a declaration that the difference in treatment between unmarried 
same-sex and different-sex couples under the Austrian Civil Code breached their human rights 
under the Convention. They referred to article 14 (discrimination) in conjunction with article 8 
(respect for family life), claiming discrimination based on sexual preference and a right to respect 
for their private and family life.  

The ECHR considered that the relevant discrimination was as between unmarried same-sex 
couples and different-sex couples. Drawing on the earlier case of Gas and Dubois v France 
[2012] ECHR (15 March 2012), the Court stated that because the Convention does not oblige 
Contracting States to grant access to marriage for same-sex couples, the applicant’s legal 
situation was not comparable to that of a married couple. 

The ECHR found that the applicable legislation led to a distinction between unmarried same-sex 
and different-sex couples in respect of second-parent adoption. This difference affected the 
women, with the Court stating: 

[The] legal impossibility of the adoption requested by the applicants was consistently at the centre 
of the domestic courts’ considerations. Indeed, this fact prevented the domestic courts from 
examining in any meaningful manner whether the adoption was in the [son’s] interests. 

The ECHR highlighted that States have a “margin of appreciation” under the Convention to 
legislate as they see fit to protect the family and secure respect for the family under article 8. 
However, where any difference in treatment is based on sex or sexual orientation, that margin of 
appreciation is narrow. According to the Court, the Austrian Government needed to show that the 
difference served a legitimate aim and was proportionate to that aim. It was therefore necessary 
to demonstrate that the protection of the family in the traditional sense, and the protection of the 
child’s interests, required the exclusion of same-sex couples from second-parent adoption. The 
Austrian Government was unable to demonstrate this to the Court and, in fact, conceded that 
same-sex couples could be as suitable or unsuitable as different-sex couples when it came to 
adopting children. 

Although the ECHR found that there had been a violation of article 14, taken in conjunction with 
article 8, it did not find that the success of the complaint necessarily led to the same-sex partner 
being able to adopt the child. The Court’s role was to “question whether the women had been 
discriminated against on account of the fact that the courts had no opportunity to examine in any 
meaningful manner whether the requested adoption was in the [son’s] best interests”. 

Commentary 

Although same-sex couples cannot legally adopt a child in Victoria, they may do so individually in 
certain circumstances. 

In this case, the human rights issue in question was the difference in treatment that the unmarried 
same-sex couple faced, as compared to an unmarried different-sex couple. Under the Charter of 
Human Rights and Responsibilities Act 2006 (Vic), discrimination is prohibited on the basis of sex 
and sexual orientation. Because it is unlawful for public authorities to act in a way that is 
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incompatible with human rights, public authorities must ensure that their acts or decisions do not 
reflect a discriminatory difference in treatment. Section 17 of the Charter also confirms that “every 
child has the right, without discrimination, to such protection as is in his or her best interests” – a 
point that the ECHR continually raised in their judgment in reference to the adoption. 

This decision is available online at: http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
116735 

Alex Lockie and Tahlia Brysha-Pullen are Law Graduates at King & Wood Mallesons. 

Balancing of the right to family life against the protection of the child  
In the matter of J (Children) [2013] UKSC 9 (20 February 2013) 

Summary 

The United Kingdom Supreme Court has considered the appropriate balance to be struck 
between the right of the child to live in a safe and nurturing environment and the right to family life 
in circumstances where those two rights are said to be in conflict. Although these rights are most 
often complementary, there are unfortunate cases where a child is at risk of being harmed by a 
family member and protecting the child (and upholding their human rights) can necessitate an 
intrusion by the State into a family’s private life. In this judgment, the Court made a weighted legal 
analysis of when and how such an intrusion can be justified. 

Facts 
The case looked at a particular family situation where local authorities were considering removing 
children from their home because of concern that they may be harmed by one of their caregivers. 
The mother/step-mother of the children concerned had a child with a former partner and it had 
been previously found that her child had died because of mistreatment, though it could not be 
established which parent had perpetrated the harm. As a result the parents lost custody of their 
second child. After the couple separated, the woman, pregnant from her former partner, started a 
relationship with a single father of two. The case before the Court concerned the protection of this 
man’s two children and the woman’s child, who were under the care of the new couple.  

The question the Court was essentially required to resolve was: when there is a pool of two or 
more suspected perpetrators of past harm to a child and one of these potential perpetrators is 
now a primary caregiver to another child, does the strong possibility that this caregiver has 
previously perpetrated harm against a child establish a strong likelihood that this person will harm 
the another child in the future?  

The court was required to decide whether, based on these facts and the likelihood of past harm, 
protective measures should be taken to safeguard the children now in the couple’s care 
notwithstanding that such protective measures would constitute an encroachment by the State 
upon the right to family. 

Decision 
The Court found that the right to family life, and the protection against State intrusion into it, 
should be preserved unless there is a clearly established and objective basis for intervention. In 
the words of Lady Hale, reiterated by her colleagues: “My view remains that the need for the local 
authority to prove the facts which give rise to a real possibility of significant harm in the future is a 
bulwark against too ready an interference with family life on the part of the state.”  

Consequently, the Court unanimously decided that a strong possibility of past harm did not in and 
of itself establish a strong likelihood of perpetrating harm in the future. 
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Commentary 
Courts are often called upon to resolve tensions between rights that may ordinarily be 
complementary but be in conflict in the context of a particular case. This Supreme Court decision 
confirms that any limitation to a basic right must be considered carefully and can only be justified 
when it is based on clear evidence as to necessity and is in response to a pressing need or in 
pursuit of some other legitimate aim. Further, any interference must be proportionate to the aim 
sought to be achieved.  

When the State is considering removing a child from his or her home, the two rights being 
balanced are not necessarily contradictory. Indeed, it is generally in the child’s interests to remain 
with his or her family and it can be deeply damaging to the child if he or she is removed on 
insufficient grounds. Accordingly, the Court was unanimous in deciding that without a high 
threshold for intervention, there would be no “pressing social need” or legitimate aim sufficient to 
warrant intrusion by the state into family life.  

In Australia, a child protection intervention is authorised where a court believes that a child or 
young person is in “need of care”, “in need of protection”, “in need of care and protection”, “at 
risk”, or “at risk of harm” as variously described in the legislation of the states and territories. This 
wording is very similar to the wording on which the UK decision is based. In Australia however, 
there is no overarching federal legislative or constitutional protection of the right to family life, 
although human rights legislation in Victoria and the ACT does contain family protections. 

This decision is available online at: http://www.bailii.org/uk/cases/UKSC/2013/9.html 

Candice Van Doosselaere is a volunteer at the Human Rights Law Centre. 

European court rejects double standard for freedom of expression in 
France 
Eon v France, ECHR 2013 (Application No. 26118/10) (13 March 2013) 

Summary 
The European Court of Human Rights has upheld a French activist’s appeal against a fine for 
offending the French President when he held a placard with the French equivalent of “get lost, 
you prick” while the President was at a public event.  

Facts 
In 2008 at an agricultural show, a dissatisfied farmer refused the shake the French President Mr 
Sarkozy’s hand. Taken aback, the President uttered a phrase in French which translates to “get 
lost, you prick”. Mr Sarkozy was chastised in the press and the phrase became a catch cry for 
socialist activist campaigns. Later in 2008, Mr Eon (Applicant), an activist, raised a placard during 
with the same phrase during a public event.   

While Mr Sarkozy was tried in the court of public opinion, Mr Eon was convicted of causing 
offence under an 1881 law. Article 26 of the Freedom of the Press Act (law of 29 July 1881) 
makes it unlawful to “offend” the president of the French Republic in one of the forms listed in the 
legislation, which includes written forms common to publication in the press. The maximum 
penalty is 45000 euros.  

The trial court was satisfied that the applicant had intended to cause the President offence 
because, for instance, it reasoned that if the applicant had intended simply to remind the 
President that calling people names was impolite, his placard would have said something along 
the lines “its impolite to say ‘get lost, you prick’”. As the law was intended to protect the office of 
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the President, the local court cautioned that the Applicant could not expect to be treated in the 
same manner as the President. On appeal, the court affirmed that the law was intended to protect 
the dignity and honour of public representatives and calling the President a “prick” fell squarely 
within that category.  

Decision 
Article 10 of the European Convention on Human Rights establishes the right to freedom of 
expression. Like article 19(3) of the ICCPR, the right to freedom of expression can be subject to 
certain restrictions or conditions prescribed by law if they are necessary in a democratic society 
to achieve one of the aims listed in the article – including the protection of public order and the 
reputation of others.  

The French Government argued the law was necessary to protect the reputation of the head of 
state from verbal and physical attack, which can undermine respect for public institutions. The 
Court had, on the other, earlier ruled that giving heads of state and public officials special 
protection against being criticised in the press under these anachronistic French laws (in that 
case the journalist was accused of false reporting) did not respond to a pressing social need in a 
democratic society (Colombani v France).  

The Government argued that unlike Colombani, the applicant’s comments constituted a personal 
attack on the President not his politics or governance and did not contribute to informing public 
discussion. The Government even attempted to distinguish the President’s insult towards the 
farmer and the applicant’s quip because the President was responding to an individual with a 
particular disobliging attitude, whereas the applicant was using the phrase to get a rise 
unconnected with public debate.   

It noted also that it was not the only country with these types of laws, citing Spain and other 
western European nations. The Court, however, appeared to prefer to take guidance on what 
may be considered necessary regulation of free speech in democratic societies from countries 
such as Luxembourg, which it noted had repealed its criminal “offence of the head of the 
government” prohibitions and replaced them with civil penalty provisions.  

Striking the balance between freedom of speech and respect for people and institutions is a 
constantly evolving question in international and domestic law. The Court held in this case that 
considering the applicant’s recent involvement in political activism, his comments could be taken 
as political commentary not a personal attack and public figures must tolerate a degree of offence 
in political discussion because of the importance of free speech. The majority was concerned that 
imposing a criminal penalty on satirical commentary, could have a particularly chilling effect on 
public discussion about political and general interest matters. It held that in the present 
circumstances restricting freedom of expression and imposing a criminal sanction for satirical 
expression was not necessary and proportionate to achieve a legitimate aim in a democratic 
society.  

Commentary 
The term “offence” has become the key battleground and grey area in the debate about freedom 
of expression both at home and abroad. The High Court of Australia recently split 3:3 on whether 
it is justifiable to sanction communication by post that is reasonably likely in all the circumstances 
to cause “offence” (Monis v The Queen [2013] HCA 4 (27 February 2013)). And, public interest in 
the proposed Human Rights and Anti-Discrimination Bill 2012 centered on clause 19(2)(b), which 
provided that discrimination included offensive conduct.  
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The Court did not make a general determination as to whether criminal sanctions for causing 
offence could ever be justified in a democratic society. However, it may be assumed from the 
Court’s discussion about the importance of freedom of political expression that protecting the 
interests and reputation of the state are highly unlikely in a democratic society to justify 
restrictions on causing mild offence to either the person or politics of a member of parliament. 

Exhausting domestic remedies and access to justice 
The Court had jurisdiction to consider the matter despite the fact the applicant had not exhausted 
all domestic remedies because he had been denied access to legal assistance to take the matter 
to the Cour de Cassation (final court of appeal in France). He did not qualify for legal assistance 
because his case was not considered to have merit despite the fact it raised clear questions 
about freedom of expression.  

A serious injury  
The Court traditionally confines itself to hearing cases where a person has suffered a “serious 
disadvantage”. The 30 euro fine was suspended and was not objectively serious (the trial judge 
had taken the Applicant’s limited financial means into account). Nevertheless, the majority 
affirmed that the subjective perception of the applicant needed to be taken into account and the 
Applicant had taken the fine as a serious affront to his freedom (particularly when he had adopted 
the President’s own phrase). This is not directly relevant to Australia’s obligations under the 
ICCPR as the Optional Protocol to the ICCPR does not impose a threshold of seriousness before 
an individual in a contracting State is entitled to bring a communication before the Human Rights 
Committee.  

This decision is currently only available in French. A press release is available in English: 
http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-4290315-5123724 

Madeleine Forster is a lawyer from DLA Piper on secondment with the HRLC. 

Lack of access to adequate medical treatment for prisoners can be 
considered cruel, inhuman or degrading treatment or torture 
Salakhov and Islyamova v Ukraine [2013] ECHR, Application No. 28005/08 (14 March 2013) 

Summary 

The European Court of Human Rights has reaffirmed the principle of international human rights 
law that prisoners should not be subjected to hardship or constraint other than that which 
necessarily results from their deprivation of liberty. Prisoners must be treated with humanity and 
dignity, and their detention should not prevent them from accessing health care in conditions 
comparable to those enjoyed by patients in the outside community. 

Facts 

The two applicants, Mr Salakhov and his mother Ms Islyamova, complained that Ukraine had 
violated the right to life and the prohibition of torture and cruel, inhuman and degrading treatment 
by refusing Mr Salakhov prompt and adequate medical treatment, which had jeopardised his life 
and lead to his death. 

Mr Salakhov was found to be HIV positive in September 2005. In November 2007 he was 
arrested on suspicion of having robbed an acquaintance of a mobile phone. He was then put into 
pre-trial detention. From March 2008 onwards Mr Salakhov’s health began deteriorating, and the 
detainee complained to prison authorities of suffering from a constant fever, weight loss and other 

http://hudoc.echr.coe.int/sites/eng-press/pages/search.aspx?i=003-4290315-5123724�
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symptoms. The detention centre downplayed or ignored his complaints. He was finally taken to 
hospital twice in June, but returned to the detention centre both times.  

The applicants then made a special request to the European Court of Human Rights, which 
ordered the Ukrainian government to hospitalise and urgently treat Mr Salakhov, given the 
serious deterioration of his health and the alleged lack of adequate medical treatment. The 
Ukrainian courts first refused to comply with the order, but then had Mr Salakhov transferred to 
hospital three days later. 

In July 2008, Mr Salakhov, still in a critical state in hospital, was found guilty of fraud and 
sentenced to a fine, although the judge refused to lift the detention measures until the decision 
was final. Mr Salakhov was handcuffed to his hospital bed under the surveillance of two guards 
throughout his hospitalisation. The decision was finalised on 18 July 2008 and Mr Salakhov was 
released from custody. He died two weeks later. 

Decision 
The Court reiterated that the prohibition of torture and cruel, inhuman and degrading treatment 
imposes an obligation on the State to ensure that the health and well-being of a prisoner are 
adequately secured, by providing him with the required medical assistance. In addition to its 
previous decisions, to interpret the scope of the right the Court relied on the guidelines of the 
World Health Organisation on antiretroviral therapy for HIV infection in adults and adolescents 
and the third general report of the European Committee for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment, which states that 

 “a prison health care service should be able to provide medical treatment […]in 
conditions comparable to those enjoyed by patients in the outside community” and 
that “[w]henever prisoners need to be hospitalised or examined by a specialist in a 
hospital, they should be transported with the promptness and in the manner required 
by their state of health”. 

The Court found that both the detention centre and the hospital failed to provide adequate 
medical care to the deceased and therefore the Ukraine had violated the European Convention of 
Human Rights in both these instances.  

The Court furthermore found that the continued handcuffing of Mr Salakhov during his 
hospitalisation, despite his critical state of health and the fact that he had never behaved 
violently, also constituted a violation of the prohibition of cruel, inhuman and degrading treatment. 

With regards to the right to life, the Court restates its case law that the positive obligation of 
States arises when it has been established that  

“the authorities knew or ought to have known at the time of the existence of a real and 
immediate risk to the life of an identified individual and that they failed to take 
measures within the scope of their powers which, judged reasonably, might have 
been expected to avoid that risk”.  

The Court finds that there was also a violation to the right to life in this case. 

Commentary 
The Strasbourg decision echoes rights established not only in the Victorian Corrections Act 1986, 
section 47, but also in the Victorian Charter of Human Rights and Responsibilities, which ensures 
the right to humane treatment in detention (section 22). Section 47(1)(f) of the Corrections Act 
states that every prisoner has “the right to have access to reasonable medical care and treatment 
necessary for the preservation of health”. 
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In the landmark Victorian Supreme Court case of Castles v Secretary to the Department of 
Justice (9 July 2010) Emerton J applied the international principles stated in the recent European 
decision and other international caselaw to interpret the rights set out in the Charter and the 
Corrections Act to allow Ms Castles, a prisoner in a minimum security facility in Victoria, to 
access IVF treatment. The decision stated that prisoners should not be simply held in a “holding 
pattern” with regard to their health until the end of their sentence, and in this particular case, Ms 
Castles had started IVF treatment before her sentencing, had continuously demonstrated her 
commitment to accessing the treatment, and would not be able to wait until her prison sentence 
was finished to continue the treatment due to her age.  

Importantly, Emerton J, similarly to the European decision, stated that the Charter right to 
humane treatment in detention entailed the right to a high standard of health and that prison 
authorities must treat prisoners with dignity and with due consideration for their particular human 
needs.  

The European Court decision is available here. 

A comprehensive case note of Castles v Secretary to the Department of Justice is available on 
the HRLC website here. 

Candice Van Doosselaere is a volunteer at the Human Rights Law Centre. 

Overrepresentation of ethnic minority children in remedial schools 
reveals racially discriminatory practices  
Case of Horvath and Kiss v Hungary [2013], ECHR Application no. 11146/11 (29 January 2013) 

Summary 
The European Court of Human Rights (ECHR) has found that Hungary’s procedures for placing 
children in schools for children with mental disabilities resulted in discrimination against the 
Roma, curtailing their enjoyment of the right to education. This is the most recent in a series of 
ECHR cases addressing the segregation of Roma children within European state education 
systems. 

Facts  
The two applicants are young Roma men who, as children, had been diagnosed as having a 
mental disability and placed in a “remedial school”. Roma children have been overrepresented in 
remedial schools throughout Hungary, largely due to the State’s assessment and definition of 
mental disability which failed to take into account their different cultural and social-economic 
backgrounds, and the legal definition which before 2003 went beyond mental disability and 
included educational challenge, dyslexia and behavioural problems. At the remedial school, the 
applicants were taught a simpler curriculum which curtailed their access to professional 
qualifications and future work opportunities. 

The applicants submitted an application to the ECHR against Hungary in February 2011, alleging 
that their placement into a special school constituted ethnic discrimination affecting enjoyment of 
their right to education, in breach of Article 2 of Protocol No. 1 (the right to education), read in 
conjunction with Article 14 of the Convention (non-discrimination). 

Decision 

The Second Chamber followed the reasoning of ECHR Grand Chamber decisions in similar 
cases against the Czech Republic and Croatia, also relating to discrimination against Roma 
children within State education systems (see D.H. and Others v. the Czech Republic [GC], 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-117134�
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no. 57325/00, ECHR 2007-IV, Oršuš and Others v. Croatia [GC], no. 15766/03, ECHR 2010 
Application No. 29518/10). 

The ECHR reiterated that discrimination under Article 14 of the Convention means: 

“treating differently, without an objective and reasonable justification, persons in 
relevantly similar situations”.  

A policy, law or practice, although neutral on its face, can still result in indirect discrimination if its 
application in practice disproportionally affects members of a particular group. Discriminatory 
intent is not required in order to prove indirect discrimination. The applicant must prove the 
discriminatory effect of a practice, which will give rise to a presumption of discrimination that the 
State must then rebut. The State can do this by showing that the difference in treatment is 
somehow justified. When the difference in treatment is applied on the basis of race or ethnicity, 
what constitutes an “objective and reasonable justification” is strictly interpreted. In the current 
case, Mr Horváth and Mr Kiss needed to demonstrate that their placement in a remedial school 
led them to be treated less favourably than non-Roma children in a comparable situation. 

The ECHR found that Roma appear to have been overrepresented in the past in remedial 
schools due to the systematic misdiagnosis of mental disability, which had a disproportionately 
negative effect on Roma children. The ECHR noted that the Hungarian Government had taken 
steps to avoid the misdiagnosis and placement of children within the education system, but that 
these steps had been inadequate, given the continuing high numbers of misdiagnosed Roma 
children.  

Due to historical discrimination against the Roma, and recognised discrimination in placing Roma 
children within the State education system, Hungary had a positive obligation to take legal and 
practical steps to ensure that this discrimination was not continued. The ECHR found that there 
were insufficient safeguards in place to ensure Roma children were not misplaced within the 
public education system. The applicants’ special needs as members of a disadvantaged ethnic 
group were not taken into account, resulting in them receiving an education which may have 
hampered their personal development. As Hungary could provide no reasonable justification for 
this difference in treatment of Roma children, the ECHR held that the applicants had suffered 
discrimination in terms of their right to education, and that Hungary was in breach of its 
obligations under Article 14 of the Convention, and Article 2 of Protocol 1.  

Commentary 

The Roma/Gypsy minority have been recognised as a particularly vulnerable group in Europe. 
From a very distinct cultural and linguistic background to other ethnic groups, they have suffered 
from marginalisation and stigmatising policies that have reinforced their vulnerable position. 
Education has been recognised as one key aspect of such policies by academics and European 
expert groups, including the Council of Europe Committee of Ministers [R(2000)4], the Advisory 
Committee on the Framework Convention for the Protection of National Minorities, 
[CM(2000)165], the Commissioner for Human Rights [CommDH(2006)11] and the European 
Commission against Racism and Intolerance. These expert groups have repeatedly affirmed the 
importance of ensuring the sociological background and language of Roma children are 
celebrated, while still ensuring they receive access to a high level of education. 

The Court’s decision also comes with an emphatic reminder of the particular abhorrence of racial 
discrimination, the difficulties states face in attempting to justify it and the absolute necessity for 
states to use all available means to vigorously combat it. The Court stated: 

Racial discrimination is a particularly invidious kind of discrimination and, in view of its 
perilous consequences, requires from the authorities special vigilance and a vigorous 
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reaction. It is for this reason that the authorities must use all available means to 
combat racism, thereby reinforcing democracy’s vision of a society in which diversity 
is not perceived as a threat but as a source of enrichment. The Court has also held 
that no difference in treatment which is based exclusively or to a decisive extent on a 
person’s ethnic origin is capable of being objectively justified in a contemporary 
democratic society built on the principles of pluralism and respect for different 
cultures. 

The full decision of the European Court of Human Rights can be accessed here. 

Naomi Kinsella is an Australian lawyer currently working with the American Bar Association Rule 
of Law Initiative. 

Urban renewal program held to be eviction “through the back door” 
Motswagae and Others v Rustenburg Local Municipality and Another [2013] ZACC 1 (7 February 
2013) 

Summary 
The Constitutional Court of South Africa held that excavation work in close proximity to the 
applicants’ homes was tantamount to eviction, and that section 26(3) of the Constitution protects 
the undisturbed occupation of home unless there is a court order.  

Facts 
The 15 applicants occupied dilapidated homes on land owned by the respondent, the Rustenberg 
Local Municipality. This dispute arose as a result of the Municipality excavating land next to the 
outer wall of the applicants’ homes.  

In response, the applicants applied to the High Court for an interdict to prohibit the Municipality 
from unlawfully interfering with the applicants’ peaceful possession of their homes. The High 
Court refused the application. Subsequently both the High Court and the Supreme Court refused 
leave to appeal. Finally the applicants applied to the Constitutional Court for leave. 

Decision 
The Court granted leave to appeal on the basis that the application raised constitutional issues 
for consideration including whether section 26(3) of the Constitution protects the undisturbed 
occupation of home, unless there is a court order, and whether the Municipality acted 
constitutionally, lawfully and reasonably. 

Section 26 of the Constitution states: 

(1) Everyone has the right to have access to adequate housing. 

(2) The state must take reasonable legislative and other measures, within its available 
resources, to achieve progressive realisation of this right. 

(3) No one may be evicted from their home, or have their home demolished, without 
an order of the court made after considering all the relevant circumstances. No 
legislation may permit arbitrary evictions. 

The Court held that section 26(3) guarantees occupiers peaceful and undisturbed occupation of 
their homes unless a court order authorises interference. Further, the decision of Justice Yacoob 
held that eviction does not only consist of simply expelling someone from their home but may 
also consist of “the attenuation or obliteration of the incidents of occupation.” 

http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-116124�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 34 

 

 

 

 

 

 

 

 

 

 

The Court found the excavation work constituted a “significant disturbance to the applicants’ 
occupation and constituted a form of eviction.” Further, the court dismissed the argument that the 
Municipality had a right to enter the property to carry out its public duties (absent any emergency 
or other exceptional circumstances) and noted the rule of law generally prohibits “self help”. 

Interestingly, the fact that the applicants had been offered alternative accommodation was held 
by the Court to be recognition that the Municipality was interfering with their rights to occupy their 
homes peacefully. The judgment went as far as suggesting that it was probable the Municipality 
had “sought to achieve eviction of the applicants through the back door.” 

Leave to appeal was granted and the appeal was upheld. Further, the Municipality was restrained 
from performing any construction work on properties occupied by the applicants, without their 
written consent or a court order.  

Commentary 

It is interesting to think about this decision in light of some of the challenges facing public housing 
tenants in Victoria.  

It is notoriously difficult to rely on section 13(a) the Victorian Charter of Human Rights and 
Responsibilities Act 2006, which states that a person has the right not to have his home 
unlawfully or arbitrarily interfered with (an analogous, but weaker, protection to that contained in 
section 26 of the South African Constitution). In 2011, the Court of Appeal in Director of Housing 
v Sudi found that the Victorian Civil and Administrative Tribunal does not have jurisdiction to 
consider human rights in eviction proceedings, so tenants are left with the Supreme Court as their 
only avenue to enforce their human rights.  

In the Motswagae decision the South African Constitutional Court considered the “incidents of 
occupation” when determining whether the Municipality had either disturbed or effectively evicted 
the occupier Applicants by undertaking excavation work in close proximity to their homes. 
Amongst a range of sources cited by the court, these elements include protection from arbitrary 
interference and the right to live somewhere in security, peace and dignity (Committee on 
Economic, Social and Cultural Rights, General Comment 4).  

To what extent can disturbance by a landlord amount to eviction or an attempted eviction? This 
question and the court’s decision are certainly things for the Victorian Government to consider as 
it contemplates “urban renewal” projects which involve destroying and rebuilding large numbers 
of public housing units, as has been proposed on Fitzroy and Richmond estates in Melbourne. 
More generally this decision is potentially relevant to a range of public housing tenants living in 
situations notable for the absence of security, peace and dignity. 

This decision is available online at: http://www.saflii.org/za/cases/ZACC/2013/1.html 

Chris Povey is the Manager and Principal Lawyer of the PILCH Homeless Persons’ Legal Clinic. 

http://www.saflii.org/za/cases/ZACC/2013/1.html�
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INTERNATIONAL HUMAN RIGHTS DEVELOPMENTS 

Historic UN arms trade treaty 
On 2 April the UN General Assembly voted overwhelmingly in favour of controlling the movement 
of weapons across borders in the first ever treaty on the international trade of arms. 154 of 193 
UN member states supported the treaty which regulates trade of conventional weapons including 
battle tanks and amoured vehicles, combat arcraft, missiles, small arms and light weapons.  

North Korea, Syria and Iran opposed the treaty and 23 countries including China and Russia 
abstained from the vote. Opposition from a small number of states had held back previous efforts 
at the Final UN Conference on the Arms Trade Treaty in March 2013 to reach unanimous 
agreement on the text of the treaty, which was why at the conclusion of the conference it was 
referred to the UN General Assembly.  

50 

Australia supports UN Human Rights Council’s call for Sri Lankan war 
crimes to be investigated 

countries must now ratify the treaty in order for the treaty to take effect. States that commit to 
the treaty once it is in force are required to establish mechanisms for controlling movement of 
arms and must not export arms to countries where they know they will be used to commit 
genocide, war crimes and other crimes against humanity. Weapons are one of the leading 
causes of death of children and adolescents in many countries according to UNICEF.  The treaty 
is a groundbreaking step with enormous symbolic and actual potential to promote human rights 
and reduce the human cost of war and crime. 

In late March 2013 the UN Human Rights Council passed a US-backed resolution calling on Sri 
Lanka to honour the commitments it has previously made to investigate widespread allegations of 
war crimes during the last months of the civil war in May 2009. The resolution also raised formal 
concerns about continuing enforced disappearances, human rights abuses and other threats to 
the rule of law in Sri Lanka including the recent impeachment of the Chief Justice. 

Although coming to the table late in the day, Australia co-sponsored the resolution. However, a 
media report suggests Australia may have played a role in the watering down of the international 
call to Sri Lanka to improve its human rights record. The resolution requires Sri Lanka to 
undertake its own, internal investigations into war crimes but does not require an independently 
coordinated international investigation.  

While Canadian and US delegations released media statements on the resolution, it appears 
neither the Foreign Minister Bob Carr nor the Australian Delegation to the UN have released a 
statement about Australia’s co-sponsorship. A solitary tweet from the Foreign Minister about 
Australia’s intention to co-sponsor the resolution is seemingly the only public statement. 

Nevertheless, Australia’s co-sponsorship is positive recognition of the need for accountability for 
human rights abuses and internal reconciliation, particularly given the close ties between 
Australia and Sri Lanka.  

Meanwhile, Canada has refused to attend the Commonwealth Heads of Government Meeting 
(CHOGM) to be held in Sri Lanka later this year, which Geoffrey Robertson expects will be a 
‘propoganda bonanza’ for the Sri Lankan government.  

Madeleine Forster is a lawyer from DLA Piper on secondment with the HRLC 

http://www.theaustralian.com.au/news/world/canberra-india-water-down-un-resolution-on-sri-lankan-human-rights/story-e6frg6so-1226603760908�
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http://www.thedailybeast.com/articles/2013/03/01/geoffrey-robertson-sri-lanka-s-shameful-attack-on-chief-justice.html�
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Landmark marriage equality cases underway in the United States 
In the last week of March, the US Supreme Court received oral submissions in two cases 
concerning laws that discriminate against same-sex couples. ‘Proposition 8’ amended the 
Californian State Constitution, banning same-sex marriage. The Supreme Court is tasked with 
reviewing the decision of lower courts that Proposition 8 violates the US Constitutional equal 
protection clause. The Defence of Marriage Act is a federal statute that denies same-sex couples 
the same federal benefits as heterosexual couples.   

Same-sex marriage activists hope the US Supreme Court will affirm that gay and lesbian 
Americans are entitled to equal protection under the US Constitution and both laws are 
unconstitutional. They are equally conscious the outcome may see the DOMA law overturned but 
that the Supreme Court will not make a general ruling about the constitutionality of laws limiting 
same-sex marriage.  

While these challenges will be decided on domestic law in the US, the comments of the US 
Supreme Court judges during the hearings drawing attention to the inherent inequality in these 
laws have bolstered the confidence of equal marriage activists world-wide as members from both 
sides of the US Government come out in support for equal marriage rights. 

Madeleine Forster is a lawyer from DLA Piper on secondment with the HRLC 

 

 NATIONAL HUMAN RIGHTS DEVELOPMENTS 

UN experts call for explanation on Australia’s decision to cut payments to 
single parents 
The UN Special Rapporteur on Extreme Poverty and Human Rights and the UN Working Group 
on Discrimination against Women have expressed serious concerns that cuts to payments to 
single parents may be a violation of Australia’s international human rights obligations. 

In response to an urgent complaint co-signed by the Human Rights Law Centre and other welfare 
groups, the UN experts have requested that the Australian Government explain its decision to 
shift tens of thousands of single parents – 90% of which are women – off parenting payments and 
on to Newstart, representing a decrease in weekly payments of up to $110. 

According to the UN experts, this legislation represents potential violations of Australia’s human 
rights obligations, including the rights to social security, the right to an adequate standard of 
living, the prohibition of non-discrimination in the enjoyment of these rights and a number of 
obligations contained in the Convention on the Rights of the Child and Convention on the 
Elimination of Discrimination against Women. 

Click here for a copy of the UN letter to the Australian Government. 

 

 

http://acoss.org.au/uploads/Urgent%20communication%20to%20the%20UN%20Special%20Rapporteur%20on%20Extreme%20Poverty%20and%20Human%20Rights_Final_051012.pdf?utm_source=ACOSS+Media&utm_campaign=258ac43fe8-2012-10-05_MR_soleparents&utm_medium=email�
http://acoss.org.au/uploads/Urgent%20communication%20to%20the%20UN%20Special%20Rapporteur%20on%20Extreme%20Poverty%20and%20Human%20Rights_Final_051012.pdf?utm_source=ACOSS+Media&utm_campaign=258ac43fe8-2012-10-05_MR_soleparents&utm_medium=email�
https://spdb.ohchr.org/hrdb/22nd/public_-_UA_Australie_19.10.12_%282.2012%29.pdf�


HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 37 

 

 

 

 

 

 

 

 

 

 

 STATE-BASED HUMAN RIGHTS DEVELOPMENTS 

Supreme Court decision highlights failure of police complaints system 
A decision by the Victorian Supreme Court, Bare v Small, has failed to uphold the right to the 
independent investigation of complaints of serious mistreatment at the hands of Victoria Police.  

The case was brought by Youthlaw and pro bono counsel on behalf of a young African man, 
Nassir Bare, who alleged serious assault, including being capsicum sprayed while handcuffed, 
and being racially slurred by police in a February 2009 incident when he was 17 years old. His 
complaint to the then Office of Police Integrity (OPI) was referred back to the Victoria Police for 
investigation, prompting the legal challenge to seek an independent investigation.  

In her ruling Justice Williams confirmed that under Victorian law there is no implied right to have 
complaints of serious assault by Victoria Police officers effectively investigated by a body that is 
independent of Victoria Police. This is despite such a right being recognised under international 
law and many other countries. Justice Williams also ruled that  

Under the current law even when someone requests a serious complaint be investigated 
independently of Victoria Police – for example, by the former OPI, now subsumed by new 
independent Broad-based Anti-Corruption Commission (IBAC) – referral to Victoria Police’s 
Internal Ethical Standards Division (ESD) is considered adequate and effective investigation of 
complaint.  

The Bare decision highlights the failure of current police accountability mechanisms in Victoria 
and the need for reform to ensure that both police related deaths and instances of torture of ill-
treatment are fully and independently investigated.  

Read the complete media release from Youthlaw and coverage on ABC Radio National’s PM 
programme. A detailed case note will be published in next month’s Bulletin. 

LGBTI rights on Victorian agenda 
A number of groups, including the Human Rights Law Centre, have been providing advice to the 
State Member for Prahran, Clem Newton-Brown, to assist him to develop a proposal to expunge 
convictions for historic gay sex offences.  

While homosexuality was finally decriminalized in Victoria by the Hamer Government in 1981, the 
legacy of those laws still haunts many men, who live with the stigma and shame of a criminal 
conviction. They are also precluded from certain jobs and volunteering opportunities, live in fear 
of discrimination by employers or others and are restricted from travel to certain countries.   

In late 2012 it was reported that the Victorian Attorney-General Robert Clark had asked Mr 
Newton-Brown to develop a proposal for reform for him to consider. Clem had been inspired by 
Noel Tovey’s story after reading his auto-biography. The Labor Opposition leader, Daniel 
Andrews, announced at Pride March that the ALP would act on this issue quickly if they were to 
win office in the 2014 State election.  

Thankfully, there is a useful precedent for legislators to work with. The United Kingdom has 
recently enacted legislation to disregard historic convictions for consensual gay sex. The UK 
model involves ‘disregarding’ convictions for ‘gross indecency’ before the decriminalisation of 
male to male sexual conduct in 1967, as well as convictions for those affected by the lower age of 
consent for homosexual sex, before it was brought into line with the age for heterosexual sex.  Of 
course, there will complexities involved with identifying the offences in Victoria, the relevant 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2013/129.html?stem=0&synonyms=0&query=nassir%20bare�
http://youthlaw.asn.au/wp-content/uploads/2012/05/Nassir-Bare-ruling1.pdf�
http://www.abc.net.au/pm/content/2013/s3724294.htm�
http://www.theage.com.au/national/move-to-strike-gay-sex-records-20121216-2bhm4.html�
http://www.theage.com.au/victoria/gay-sex-records-to-be-expunged-under-labor-20130202-2drew.html�
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records systems, and working through the logistics of exactly how it could be achieved in a 
technical and legal sense. The Government will also need to tread carefully and work closely with 
the LGBTI community to progress this reform respectfully and sensitively, considering the deep 
hurt and distress that has been suffered by those affected.    

The developments coincide with the recent announcement by the Napthine Government of a new 
GLBTI Ministerial Advisory Committee. Minister for Health, David Davis, has appointed 22 
Victorians to advise the Government on GLBTI health and wellbeing issues. The announcement 
was welcomed by the GLBTI community, despite an unexplained delay of 2 years since the 
Coalition first committed to establishing the committee at the 2010 election. Concerns have also 
been raised over whether this Committee will be able to address human rights and justice issues, 
such as the project to expunge gay sex convictions. The former Labor Government maintained 
two GLBTI advisory committees, one of which dealt with justice related issues.  

Anna Brown is the HRLC’s Director of the Strategic Litigation 

 

HRLC MEDIA COVERAGE 

The HRLC has featured in the following media coverage since the last edition of Rights Agenda:  

• Carolyn Ford, LGBTI: Diversity’s new agenda, Law Institute Victoria Journal, April 2013 

• Waleed Aly, Watching Human Rights at home and abroad, ABC Radio National‚ 28 
March 2013  

• Jane Hansen , Police can set Tasers on children, The Sunday Telegraph‚  24 March 
2013  

• Ildi Amon, Disappointment over anti-discrimination law delay, SBS‚  21 March 2013  

• Leanne Mezrani, Corporate and rights lawyers at loggerheads, Lawyers Weekly‚  21 
March 2013  

• AAP, Sexual equality law on the drawing board, The Australian‚  20 March 2013  

• Daniel Hurst, Discrimination laws go back to the drawing board, The Age‚ 20 March 
2013  

• Maris Beck, Police oversight ‘biased’ against public complaints, The Age‚ 17 March 
2013 

• Sunrise , Freedom of religion or right to equality, Sunrise‚  10 March 2013  

• Emmie Dowling and Annie Hastwell, Human rights struggle in Sri Lanka, The Wire‚  28 
February 2013  

• Sean Fewster, Street preachers banned from Rundle Mall after High Court upholds 
Adelaide City Council bylaw, Herald Sun‚  27 February 2013  

• Loukas Founten, High Court rules against street preachers, ABC News‚  27 February 
2013  

• Rebecca Brice, Adelaide Council claims victory over city preachers, PM ABC Radio‚  27 
February 2013  

• Tim Dornin, Ban upheld on Adelaide street preachers, The Telegraph‚  27 February 
2013  

 

http://www.theage.com.au/victoria/napthine-sets-up-gay-advisory-group-20130319-2gde4.html�
http://www.liv.asn.au/Practice-Resources/Law-Institute-Journal/Archived-Issues/LIJ-April-2013/LGBTI--Diversity-s--new-agenda�
http://www.abc.net.au/radionational/programs/drive/watching-human-rights-at-home-and-abroad/4600556�
http://www.news.com.au/national-news/police-can-set-tasers-on-children/story-fncynjr2-1226604074278�
http://www.sbs.com.au/podcasts/Podcasts/radionews/episode/259180/Disappointment-over-anti-discrimination-law-delay�
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 SEMINARS & EVENTS 

Book Now! The Annual Human Rights Dinner 
Friday 3 May, Melbourne 
A very special international guest will deliver the keynote address at this year’s Human Rights 
Dinner: Justice Edwin Cameron, judge of the Constitutional Court of South Africa.  

Described by former South African President Nelson Mandela as one of South Africa’s modern 
heroes, Justice Cameron worked to safeguard human rights in the new Constitution of South 
Africa, the first national constitution to include sexual orientation in its equality clause, and 
continues to advocate passionately for stronger equality laws.  

The Annual Human Rights Dinner is an opportunity to come together to celebrate recent 
achievements and to energise the human rights movement to tackle challenges that lie ahead. It 
is also an important fundraiser for HRLC and PILCH. Tickets are on sale online now. 

VEOHRC training courses 
Throughout April the Victorian Equal Opportunity and Human Rights Commission is running 
several training courses in Carlton and in regional Victoria. For more information or to book visit 
http://www.humanrightscommission.vic.gov.au/index.php/training-calendar  

UNAA Business and Human Rights Workshops 
Corporate Human Rights Due Diligence: Assessment and integration of human rights 
impacts  

Tuesday 14 May, Melbourne 

The workshops on how to monitor and manage corporate human rights risks and impacts 
providing practical guidance on how to integrate human rights considerations into everyday 
business operations, and on the implementation of the UN Guiding Principles - the global 
standard of practice on business and human rights. For more information see: 
www.unaavictoria.org.au 

Global flashpoints and human rights in foreign policy – Audio now 
available 
In March the HRLC hosted a public event with the Executive Director of Human Rights Watch, 
Kenneth Roth, and the ABC’s Waleed Aly. The public conversation covered some of the major 
human rights problems across the globe and explored the various opportunities presented by 
Australia’s new seat on the UN Security Council. The sell out event was recorded and 
broadcasted by Radio National’s Drive program and a podcast of the entire event can be 
downloaded here. 

Sri Lanka, Human Rights and Australia 
The HRLC recently hosted two in depth, robust and enlightening panel discussions about 
accountability for war crimes and the current human rights situation in Sri Lanka.  

The two sell-out events, one in Sydney and one in Melbourne, were hosted by SBS Dateline’s 
Mark Davis and featured Francis Harrison, a former BBC foreign correspondent who covered the 

https://register.pilch.org.au/civicrm/event/register?cid=0&reset=1&id=8�
http://www.humanrightscommission.vic.gov.au/index.php/training-calendar�
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf�
http://www.unaavictoria.org.au/education-advocacy/business-human-rights-workshops/�
http://www.hrlc.org.au/global-flashpoints-and-human-rights-in-foreign-policy�
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final stages of the Sri Lankan conflict, Dr Sam Pari, National Spokesperson of the Australian 
Tamil Congress, Bruce Haigh,  former Deputy High Commissioner at the Australian High 
Commission in Colombo and a former member of the Refugee Review Tribunal, and Gordon 
Weiss, a seasoned journalist, author and international aid worker who was the UN spokesperson 
on Sri Lanka during the last phase and aftermath of Sri Lanka’s civil war.  

The events generated a lot of public interest, including from Sri Lankan Government officials who 
criticised the HRLC arguing that we had selected a biased panel. Sri Lanka’s High Commissioner 
to Australia wrote to us asking us for a Sri Lankan government representative to participate in the 
panel. We invited the High Commissioner to participate in the panel. Copies of the 
correspondence can be viewed here. 

The International Crisis Group, Human Rights Watch and the UN High Commissioner for Human 
Rights recently released reports on human rights, governance and rule of law issues in Sri Lanka 
which can be found here: 

http://www.crisisgroup.org/en/regions/asia/south-asia/sri-lanka/243-sri-lankas-authoritarian-turn-
the-need-for-international-action.aspx 

http://www.hrw.org/news/2013/02/26/sri-lanka-rape-tamil-detainees 

http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-
38_en.pdf 

Photos and a non-professional audio recording of the Sydney event can be found on our website 
here and a copy our recent media release on the Australian Government’s position on Sri Lanka 
is here. 

 

 HUMAN RIGHTS JOBS 

Asylum Seeker Resource Centre 
The ASRC is seeking a Foodbank Co-ordinator to manage a team of 60+ volunteers to provide 
food security to 150 families every week. 

DLA Piper 
DLA Piper is seeking a Pro Bono & Community Engagement Manager (Europe) to implement the 
firm's Pro Bono program and Community Engagement initiatives in Continental Europe. 

 

 IF I WERE ATTORNEY-GENERAL… 

A great opportunity for modernising our ailing discrimination laws is lost 
New Attorney-General Mark Dreyfus inherited a difficult choice when he assumed responsibility 
for the proposed new discrimination legislation released by Nicola Roxon and Penny Wong late 
last year and reviewed by a Senate committee over the summer. While his decision to proceed 
with legislation making sexual orientation and gender identity prohibited grounds of discrimination 
is welcome, it probably signals a disappointing end to the broader process of modernising our 
national discrimination laws. 

http://www.hrlc.org.au/wp-content/uploads/2013/02/Sri-Lanka-Correspondence.pdf�
http://www.crisisgroup.org/en/regions/asia/south-asia/sri-lanka/243-sri-lankas-authoritarian-turn-the-need-for-international-action.aspx�
http://www.crisisgroup.org/en/regions/asia/south-asia/sri-lanka/243-sri-lankas-authoritarian-turn-the-need-for-international-action.aspx�
http://www.hrw.org/news/2013/02/26/sri-lanka-rape-tamil-detainees�
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-38_en.pdf�
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-38_en.pdf�
http://www.hrlc.org.au/sri-lanka-human-rights-and-australia�
http://www.hrlc.org.au/sri-lanka-human-rights-and-australia�
http://www.asrc.org.au/careers/careers/�
http://www.dlapipercareers.de/en/apply/index.html?vacancy=/vacancies/Pro-Bono-Community-Engagement-Manager-Europe.html�
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The draft Roxon/Wong legislation, the Human Rights and Anti-Discrimination Bill, generated a 
number of negative responses, many of which were inaccurate or misleading. These responses 
demonstrate how difficult it is to conduct an informed public debate about complex issues when 
there is little more than a draft piece of legislation to tell people about what is proposed. 
Something more is needed in order to make it easier for people to distinguish fact from fiction 
when deciding whether to support a proposed Bill. 

The Bill sought to consolidate and modernise five separate pieces of anti-discrimination 
legislation passed by both Labor and Coalition governments since 1975. Those laws – which deal 
with discrimination on the grounds of race, sex, disability and age, as well as matters of 
procedure – generally received bipartisan support when they were before parliament. Even when 
this was not the case – such as with sex discrimination legislation in 1984 – later governments 
did not overturn the laws passed earlier by their opponents, maybe because they believe most 
Australians accept that things like a person’s race, sex or disability are simply not relevant when 
deciding whether someone should get a job, the lease for a flat, or a seat in a coffee shop.  

While these five separate laws served Australia reasonably well for some time, they have not 
kept pace with developments elsewhere. Their lack of clarity has often led to long, costly and 
disappointing litigation because the courts have not produced clear guidance about the meaning 
of disputed provisions. The High Court in particular has been challenged by these laws, failing to 
provide majority statements about the meaning of the law in all but one of the discrimination 
cases it has decided.  

Experience elsewhere demonstrates that laws of this nature need regular refinement in order to 
operate successfully. A good example concerns the description of conduct which is unlawful 
discrimination. The definitions of unlawful discrimination in our laws are based on legislation 
passed in the United Kingdom in the 1970s which reflected earlier US Supreme Court decisions 
about the meaning of broadly-worded laws made by Congress in the 1960s. While the definitions 
of unlawful discrimination in both the US and the UK have evolved over the past 40 years, 
Australia retains out-dated definitions devised in Westminster when this body of law was still in its 
infancy. 

The contentious “shifting onus” provision in the draft Bill is nothing more than a “catch up” 
provision that brings Australian anti-discrimination law into line with developments that took place 
in the US Supreme Court in 1973, the UK courts in the 1990s and our own employment laws at 
the beginning of the 20th

The rationale for a “shifting onus” provision is simple. If a person with a protected attribute – such 
as an Indigenous person – can produce evidence which demonstrates an adverse outcome for 
which there is no clear explanation, like being denied a job for which that person is qualified, it is 
fair and reasonable to ask the person who made the decision – the employer – to explain why it 
occurred. To require the applicant to bear the burden of proof about the matter when there is 
undisputed evidence of an adverse outcome places the applicant in the almost impossible 
position of trying to prove the reasons for another person’s conduct.  

 century. While the US Supreme Court has regularly re-affirmed its 1973 
decision about a shifting onus of proof in discrimination cases, the UK parliament passed laws 
over a decade ago that gave legislative force to earlier decisions of its courts about a shifting 
onus. There has also been “shifting onus” provision in Australia’s employment laws since 1904 
that deals with dismissal of an employee on the ground of union membership. The Howard 
government’s Work Choices legislation extended the operation of this “shifting onus” provision to 
a raft of grounds including race, sex, disability and age without opposition from anyone.  

Many of the other new provisions in the draft Bill that generated debate, such as the meaning of 
the term “unfavourable treatment”, are lawyer’s law that are often explained helpfully in law 
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reform commission reports. Regrettably that source of information is not available here to still the 
voices of those who see agendas that simply do not exist. 

Experience elsewhere also demonstrates that it is important to review the grounds upon which it 
is unlawful to discriminate, especially because of the importance of making formal, legal 
statements about the social inclusion of those people who have previously been outcasts. One of 
the most important changes in the Bill was the addition of sexual orientation and gender identity 
as prohibited grounds of discrimination.  

It was this important and welcome change that Mark Dreyfus chose to prioritise. A new Bill to 
insert these new protected grounds into sex discrimination legislation has been introduced into 
parliament and it appears to have sufficient support to pass. But what of the rest of the reforms? 

When announcing his move to add these new grounds to the Sex Discrimination Act, the 
Attorney-General said his Department would continue to work on the broader reforms taking into 
account the Senate committee's recommendations which split along party lines. No timelines 
have been provided. Given the limited number of sitting days before the election, this 
announcement effectively consigns long overdue reform of Australia’s anti-discrimination laws to 
the next government.  

How might we have prevented this important step in the evolution of our discrimination laws from 
sinking in the mire of party politics? Three years ago, when the reform project was first 
announced, then Attorney-General Robert McClelland could have referred the matter to the 
Australian Law Reform Commission. If I were Attorney-General, this is the course I would have 
taken. Public policy issues of this nature ordinarily benefit greatly from examination by a law 
reform commission because everyone has a chance to have a say, myths are debunked, realistic 
reform options are identified and complex issues are explained clearly and dispassionately. 

The opportunity to modernise our ailing discrimination laws deserved no less. 

Neil Rees is professor of law at the University of the Sunshine Coast. He is a co-author of 
Australian Anti-Discrimination Law and a former Chairperson of the Victorian Law Reform 
Commission. 
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The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 
 

The Human Rights Law Centre is an independent, non-profit, non-government organisation which 
protects and promotes human rights.  

We contribute to the protection of human dignity, the alleviation of disadvantage, and the 
attainment of equality through a strategic combination of research, advocacy, litigation and 
education. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda

 

 
ABN: 31 117 719 267 

Follow us at http://twitter.com/rightsagenda for updates as they occur. 

Join us at www.facebook.com/pages/HumanRightsLawResourceCentre.  

http://www.hrlc.org.au/�
http://www.twitter.com/rightsagenda�
http://twitter.com/rightsagenda�
http://www.facebook.com/pages/HumanRightsLawResourceCentre�

	Failed media reforms show new Parliamentary human rights scrutiny is working
	Refugees in indefinite detention to be see ASIO assessments for first time
	More asylum seekers die at sea
	Children in adult prison facilities
	Police investigations should be independent
	South Australia recognises Aboriginal peoples in Constitution
	Adoption rights improved in Tasmania
	Gillard pursues human rights dialogue in China
	Delay on stronger anti-discrimination laws met with extreme disappointment
	The value of a justice reinvestment approach to criminal justice in Australia
	‘Screening out’ risks returning genuine refugees to persecution
	Foreign Minister should raise human rights and press freedom in West Papua during Indonesia visit
	Race hate laws need to strike the right balance
	Australia should defend judicial independence and human rights in Sri Lanka by supporting calls to relocate CHOGM
	Street preacher case confirms limits on freedom of political communication
	Magistrates must inquire before imprisoning people with special circumstances for unpaid fines
	Provision penalising offensive postal communications not an unconstitutional burden on political communication
	France’s prohibition on wearing religious symbols in state schools breached ICCPR
	Failure to verify information submitted by Protection Visa applicant violates Australia’s non-refoulement obligations
	Discriminatory inheritance laws violate rights of illegitimate children
	Examining discrimination in second-parent adoption
	Balancing of the right to family life against the protection of the child
	European court rejects double standard for freedom of expression in France
	Lack of access to adequate medical treatment for prisoners can be considered cruel, inhuman or degrading treatment or torture
	Overrepresentation of ethnic minority children in remedial schools reveals racially discriminatory practices
	Urban renewal program held to be eviction “through the back door”
	Historic UN arms trade treaty
	Australia supports UN Human Rights Council’s call for Sri Lankan war crimes to be investigated
	Landmark marriage equality cases underway in the United States
	UN experts call for explanation on Australia’s decision to cut payments to single parents
	Supreme Court decision highlights failure of police complaints system
	LGBTI rights on Victorian agenda
	Book Now! The Annual Human Rights Dinner
	VEOHRC training courses
	UNAA Business and Human Rights Workshops
	Global flashpoints and human rights in foreign policy – Audio now available
	Sri Lanka, Human Rights and Australia
	Asylum Seeker Resource Centre
	DLA Piper
	The Human Rights Law Centre would like to thank everyone who contributed to the production of this Bulletin.

