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Opinion 
Revisiting Balibo and the Case for Australia to 
Prosecute War Crimes 
On 16 October 1975, the Indonesian military murdered five 
journalists at Balibo, in the former colonial territory of Portuguese 
Timor. Two of them, Greg Shackleton and Tony Stewart, were 
Australian citizens. All five were based in Australia. Within a short 
time, the Australian government knew that they had been killed. It 
kept that information secret for many years, asserting national 
security. 

In 2007, a coronial enquiry in New South Wales found that the 
journalists were unarmed, dressed in civilian clothes, and had 
their hands raised in the universally recognised gesture of 
surrender. They were shot and/or stabbed to death by the 
Indonesian military. Since the killings were associated with, and 
occurred in the context of, an international conflict, the coroner 
referred the case to federal authorities for possible war crime 
prosecutions. 

Then Opposition Leader, Kevin Rudd, reacted to the Coroner’s 
decision by saying, a week before the 2007 election, “This is a 
very disturbing conclusion by the coroner concerning the fate of 
the Balibo Five back in 1975. I believe this has to be taken 
through to its logical conclusion. I also believe those responsible 
should be held to account… My attitude to this is dead set 
hardline. I've read a bit about what happened in Balibo, I've been 
to Balibo, walked up there, I've seen the fort, I've seen where 
these blokes lost their lives. You can't just sweep this to one side.” 
When Labor came to office a week later, however, very little 
happened. It was only after the movie, Balibo, directed by Robert 
Connolly, was released in mid-2009 that the Australian Federal 
Police announced that it had begun a formal investigation into the 
killings.  

Australian jurisdiction to prosecute war crimes arises from the 
Geneva Conventions Act 1957 (Cth), which provides that:  

A person who, in Australia or elsewhere, commits, or aids, abets 
or procures the commission by another person of, a grave 
breach of any of the Conventions is guilty of an 
indictable offence. 

War crimes can be prosecuted wherever they occur and 
regardless of the nationality of the victims or perpetrators. There is 
no statute of limitations.  

There are three legal considerations in such cases.  
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The first is that there must be an international armed conflict. The Indonesian military’s seizure of the 
village of Batugade on 7 October 1975 triggered an international armed conflict to which the 1949 
Geneva Conventions applied. All relevant national parties (Australia, Indonesia, and Portugal) were 
signatories to the Geneva Conventions for the duration of the conflict.  

The second legal consideration is that the victims must be ‘protected persons.’ Persons are protected 
under article 4 of the 1949 Fourth Geneva Convention if they ‘at a given moment and in any manner 
whatsoever, find themselves, in case of a conflict or occupation, in the hands of a party to the conflict or 
occupying power of which they are not nationals.’ The five murdered journalists were ‘protected persons’ 
because they were unarmed and attempted to surrender.  

The third legal consideration is ‘nexus.’ Not every murder is a war crime — to satisfy this requirement 
the murder in question must be committed in the context of and associated with an armed conflict. To 
show a nexus it is enough to show that the offence was closely related to the armed conflict as a whole, 
or committed in the course of hostilities. The journalists were murdered because the Indonesian military 
had been conducting a deniable operation in order to generate atrocities that could be falsely attributed 
to pro-independence East Timorese forces. If the journalists had obtained film footage of the military 
campaign and conveyed it to the outside world, the Indonesian military’s cover story would have been 
blown. That is why they were deliberately targeted. The nexus requirement has also been satisfied.  

But in leaked US cables obtained by Wikileaks and released exclusively to The Age, an Australian 
diplomat is reported to have told US officials that he had ‘reviewed the coroner's report with the 
Indonesian government.’ He had assured his Indonesian interlocutors that Australia wanted to work with 
the Indonesian government carefully on the matter. The Indonesians replied that they also wanted 'to 
help manage' the issue. One wonders whether – in light of these revelations – there has been any 
interference, directly or indirectly, with an AFP investigation. The Senate Legal and Constitutional Affairs 
Committee, which has oversight of the AFP, has advised members of the public that it cannot inquire 
into this matter because it is ‘only able to conduct inquiries in relation to matters specifically referred to 
[it] by the Senate.’ 

If Kevin Rudd, now Foreign Minister, still believes the matter ‘has to be taken through to its logical 
conclusion, then the Foreign Minister and his colleagues the Attorney-General and the Minister for 
Home Affairs, who have oversight of war crimes investigations, need to explain to the Australian public 
why a coronial referral from November 2007 has had no noticeable result more than three years later. 

Dr Clinton Fernandes is an Associate Professor at the University of New South Wales. He is author of 
‘The Independence of East Timor: Multidimensional Perspectives – Occupations, Resistance and 
International Political Activism’, published by Sussex Academic Press in 2011 

 

News in Brief 
Renewed Calls to Abolish Mandatory Immigration Detention as AFP Uses ‘Bean Bag 
Bullets’ against Asylum Seekers 
Human rights advocates and organisations have renewed calls for the abolition of the policy of 
mandatory, indefinite immigration detention, including the detention of families and children. The calls 
come as Australian Federal Police used ‘bean bag bullets’ and tear gas against asylum seekers on 
Christmas Island who were protesting about the conditions and length of their detention. 

 

Opposition Says New Intervention Necessary in Northern Territory 
The Leader of the Federal Opposition, Tony Abbott, has called for a ‘new intervention’ in the Northern 
Territory to tackle crime and alcoholism in Alice Springs and other centres such as Katherine and 
Tennant Creek. However, Aboriginal leaders have called for any ‘intervention’ to be community owned 
and driven, evidence-based, and to address the causes and not symptoms of endemic poverty. 

 

Report finds Widespread Hostility Towards Muslims and Homosexuals 
Distrust of, and hostility towards, Muslims, gay men and lesbians remains widespread in Australia, 
according to a new report by the Australian Human Rights Commission. The report, released on the 
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International Day for the Elimination of Racial Discrimination, identifies a pressing need for better 
education about the rights to equality, non-discrimination and freedom of religious belief and opinion. 

 

Fresh Approach Needed to Address Causes and not Symptoms of Crime as Prison 
Numbers Rise 
There is fresh evidence that ‘tough on crime’ approaches are not working, with the number of female 
prisoners in Victoria soaring by almost 68 per cent over the last decade. The cost of imprisonment, 
together with continued high levels of recidivism among ex-prisoners, has strengthened calls for a 
‘rehabilitation revolution’ in Australian correctional systems. 

 

Calls for Quotas to Increase Female Representation on Corporate Boards 
The Shadow Treasurer, Joe Hockey, has supported calls for mandatory targets and quotas for women 
on corporate boards as a matter not only of equality but also good corporate governance. 

 

Need for Greater Transparency, Scrutiny and Accountability in Oversight of Police 
Separate inquiries into the police shooting of 15 year old Tyler Cassidy in Melbourne, and the death in 
police custody of Cameron Doomadgee on Palm Island, reveal an urgent need for stronger monitoring 
and oversight mechanisms for police. In particular, the inquiries have strengthened calls for the fully 
independent investigation of police-related deaths and better training for police to equip them to better 
de-escalate conflict rather than respond with force. 

 

Safety in Family Law 
The Attorney-General has announced that he is introducing the Family Law Legislation Amendment 
(Family Violence and Other Measures) Bill 2011 into Parliament. This followed consultation on the 
Family Law Amendment (Family Violence) Bill 2010 Exposure Draft, which was supported by 73% of 
respondents. Whilst the proposed changes are an important first step to better protecting the safety of 
women and children in the family law system, Women’s Legal Services Australia believes more changes 
are necessary to ensure the family law system does not jeopardise the safety of women and children. 
To keep up to date with what is happening and what you can do, see the Women's Legal Services 
Australia's campaign page: www.safetyinfamilylaw.com. 

 

National Human Rights Framework Developments 
Equality for Women in the Workplace Reforms 
The Federal Government has announced a suite of reforms to the Equal Opportunity for Women in the 
Workplace Agency (EOWA) and the Equal Opportunity for Women in the Workplace Act (EOWWA).   

The reforms follow a lengthy consultation process (the HRLC submission is available here) and 
represent a shift towards a focus on outcomes, rather than just programs and processes.  Significant 
reforms include: 

• requirements that companies report on outcomes, including the gender composition of their 
organisations and boards, employment conditions, the availability of flexible work arrangements and 
pay equity;  

• the addition of compliance with the EOWWA to Government procurement policies and provisions to 
ensure that non-compliant businesses are not be eligible for Government grants or industry 
assistance programs;  

• additional funding for EOWA; and  

• strengthened enforcement mechanisms.  

Additional resources and support will be provided for business to assist with compliance. 

The HRLC welcomes these reforms and the understanding of the nature of discrimination and equality 
that underlie them. In her National Press Club Address on International Women’s Day, Minister for the 
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Status of Women, Kate Ellis recognised that “even though women are joining the workforce in greater 
numbers than ever before, insidious and structural and cultural barriers to their full participation remain.”  

The HRLC congratulates the Federal Government on its acknowledgement of the need to address 
systemic discrimination and introduce positive duties to promote substantive equality. Systemic 
discrimination is not confined to women in the workplace and the Centre encourages the Government to 
ensure that these issues are also addressed in the Government’s consolidation of Federal anti-
discrimination laws. 

Rachel Ball is the Director of Policy and Campaigns at the Human Rights Law Centre 

 

Human Rights Framework – Engagement with the NGO Sector 
Earlier this year Attorney-General Robert McClelland announced a grant of funding to assist the HRLC 
in facilitating and enhancing NGO sector involvement with the Government’s Human Rights Framework, 
launched in 2010. The HRLC welcomed the non-recurrent grant of $100,000, particularly as we do not 
receive any other Commonwealth funding, and the recognition of the critical importance of the NGO 
sector in engendering community ownership and participation in government policy-making, as well as 
providing valuable advice and expertise to government on human rights issues.  

The HRLC has a number of activities planned as part of the NGO engagement work. These activities 
will be focused on two projects that form part of Australia’s Human Rights Framework – (1) the reform of 
the existing Commonwealth anti-discrimination laws into one single Equality Act and (2) the National 
Human Rights Action Plan (NAP). The HRLC will launch two stand-alone websites or on-line ‘hubs’ in 
early April for each of these projects. The websites will contain information about the respective projects, 
links to publicly available submissions, details of meetings and events, a repository of resources, and 
feature interactive blogs. In the meantime, below is an outline of the activities and events we have 
planned for the coming months.  

National Action Plan  

The Federal Government is developing a new National Human Rights Action Plan to “outline future 
action for the promotion and protection of human rights” in Australia. You can find the Government’s 
background paper and the Centre’s submission here. We understand the draft NAP and the Baseline 
Study, or draft report on Australia’s human rights status, will now be released for public comment in May 
2011.  

With the assistance and support of other NGOs and partners across Australia, we will be convening a 
series of NGO workshops or roundtables between June and early August to resource and facilitate NGO 
input into the draft NAP, including workshops specifically targeted at Aboriginal and Torres Strait 
Islander peoples and the disability sector. We will also convene an expert workshop to bring together 
academics, NGOs and other experts to contribute to the development of indicators to monitor progress 
and evaluate the impact of the NAP and the Human Rights Framework more broadly.   
Equality Law Reform Project  

In April 2010 the Federal Attorney-General and then Minister for Deregulation, Lindsay Tanner, 
announced the Government intention to streamline federal anti-discrimination into one single 
comprehensive law. The Government has committed to releasing an exposure draft of the new equality 
legislation some time in 2011. The Government has not yet released detailed terms of reference, 
consultation plans and timelines, which has been the cause of some concern - see the opinion piece by 
Rachel Ball published in the HRLC Bulletin in February 2011. Nevertheless, these activities, possible 
through the financial assistance of from the Attorney-General’s Department, present an opportunity 
better co-ordinate and resource the lobbying efforts from within the NGO sector to achieve a 
strengthening of Australia’s equality law framework.   

The HRLC will convene a conference of key stakeholders to discuss best practice models and 
frameworks for the promotion of equality. The conference is likely to take place in June and will feature 
experts (including international experts from the UK, Canada or South Africa), academics, NGOs, 
discrimination law practitioners, unions, business groups, and religious organisations. The Centre will 
also convene a number of NGO roundtables following the release of the exposure draft. 
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Other Activities & Your Involvement 
The HRLC proposes to organise a meeting of NGOs prior to the Federal Government’s annual NGO 
Forum on Human Rights. This meeting will be an opportunity to discuss key priorities, opportunities and 
challenges in implementing the Framework, the NAP and the Consolidation Project.  

Please contact the HRLC if you are interested in being involved in any or all of the activities above. We 
thank those who are already providing valuable input and assistance to these two projects.  

Anna Brown is a senior lawyer at the Human Rights Law Centre 

 

Sex and Age Discrimination Amendment Bill 
The Senate Standing Committee on Legal and Constitutional Affairs’ report into the Sex and Age 
Discrimination Legislation Amendment Bill 2010 was tabled in the Senate on 1 March 2011 (see 
www.aph.gov.au/Senate/committee/legcon_ctte/sexandagediscrimination2010provisions/index.htm). 

The Bill introduces a number of positive amendments to Australia’s anti-discrimination regime, including: 

• the extension of protections from discrimination on the grounds of family responsibilities; 

• improved protection from sexual harassment for students and workers; and 

• the establishment of an Age Discrimination Commissioner. 

The HRLC supports the amendments, but notes that the proposed reforms fail to address major 
shortcomings of the Sex Discrimination Act 1984 identified in the Committee’s 2008 report on the Act. 

In recognition of this criticism, the Committee recommends that “that the Australian Government 
consider, as part of the consolidation project for federal anti-discrimination laws, all outstanding 
recommendations of the Senate Standing Committee on Legal and Constitutional Affairs' 2008 Report 
into the Effectiveness of the Sex Discrimination Act 1984 in eliminating discrimination and promoting 
gender equality.”   

The Centre’s submission to the Senate Committee is at www.hrlrc.org.au/files/Sex-and-Age-
Discrimination-Legislation-Amendment-Bill-HRLRC-Submission.pdf 

Rachel Ball is the Director of Policy and Campaigns at the Human Rights Law Centre 

 

State-based Human Rights Developments 
Potential Leap Backwards for Victoria’s Equal Opportunity Laws 
In February 2011 the Victorian Attorney-General, Robert Clark, publicly announced his intention to 
amend the Equal Opportunity Act 2010 (Vic) via media reports in The Age newspaper. The full details of 
the proposals are yet to be announced and did not form part of any official Victorian Liberal Nationals 
election policy document. However, it seems that during the 2010 State election campaign the Victorian 
Coalition gave the following commitments to the Australian Christian Lobby: 

1. Repeal the ‘inherent requirements’ test in the 2010 Act to instead allow religious organisations a 
blanket exception to discriminate when employing gays, lesbians, single mothers and others if this 
discrimination is consistent with their religious beliefs (rather than only permitting discrimination 
where it is an “inherent requirement” of the job in question).   

2. Remove the ‘sweeping coercive powers of investigation’ given to the Victorian Equal Opportunity 
and Human Rights Commission.  

3. Restructure the Commission to require an independent chair of the Board rather than the 
Commissioner.  

The proposed changes have rightly caused significant concern among many in the community, 
particularly the gay and lesbian and broader GLBTI communities. A new website, described below, has 
been set up to help people express their opposition to the religious exceptions – please see this link. 

Any watering down Victoria’s anti-discrimination regime is a giant step backwards for Victoria’s equal 
opportunity framework. The arguments against weakening the Commission’s investigation powers and 
widening the religious exceptions were explored in the opinion piece by Rachel Ball written in response 
to the media reports earlier in February.  
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What is unclear at this stage is the precise extent the powers of the Commission will be wound back.  
The Victorian Coalition’s commitment to remove “sweeping coercive powers” is somewhat vague but the 
surrounding text refers to the investigation powers of the Commission, the power to issue a compliance 
notice and the power to compel documents and witnesses – all of which are key features of the new Act 
which enable the Commission to tackle systemic discrimination, in accordance with the 
recommendations of former public advocate Julian Gardner who conducted an extensive review of the 
1995 Act. The very existence of these powers facilitates co-operation by parties - they provide the “stick” 
to encourage compliance by business and other duty holders. If the Commission is stripped of these 
powers the objectives of the new Act will ring hollow indeed. Importantly, the exercise of these powers is 
also subject to important safeguards including the requirement that the Commission act compatibly with 
the Charter. The power to compel documents and witnesses is a particularly unusual target given the 
Commission has long since exercised these powers in relation to its conciliation functions. These 
compulsion powers and investigation and inquiry powers more generally are already commonplace in 
equal opportunity legislation in other Australian jurisdictions.  

Julian Gardner specifically recommended that the Commissioner should chair the new Board of the 
Commission in his final report. Whilst Mr Clark’s proposal to explicitly divide these roles does not, 
arguably, represent a significant change to the law, there seems to be little justification for the time and 
resources that will be required to implement further changes to the Commissions’ governance structure, 
particularly in light of the extensive planning and resources that have been expended over the past 18 
months in the implementation of the Equal Opportunity Amendment (Governance) Act 2009 (Vic).  

For further detail on HRLC’s position on these potential papers can be found on the HRLC Equal Law in 
Victoria Policy Document. 

Anna Brown is a senior lawyer at the Human Rights Law Centre. 

 

New Website to promote Equal Rights in Victoria 
Sue Hackney and young people from rural Victoria have set up the website, Equal Rights Victoria at 
www.equalrightsvictoria.com.au to assist people express their concerns to Members of Parliament about 
the maintenance/expansion of the exemptions for religious organisations under the Victorian Equal 
Opportunity Act 2010. The exemptions means that a large number of Victorians do not have equal 
protection from discrimination in a whole range of situations including employment, education, health 
and welfare services and housing, to name a few.   

The most vulnerable are: lesbian, gay, bisexual and gender diverse people, single parents, heterosexual 
people living in de facto relationships and/or engaging in sexual activity outside of marriage, people who 
are divorced, and people who have different or no religious beliefs. 

 

Talking Rights – Consulting with Victorians about the Rights of People with Disabilities 
and the Charter 
The Victorian Equal Opportunity and Human Rights Commission has released a report, Talking rights – 
consulting with Victorians about the rights of people with disabilities and the Charter, that will inform the 
Commission’s submission to the four-year review of Victoria’s Charter of Human Rights and 
Responsibilities. 

Commissioner Dr Helen Szoke said that while the Charter is proving a valuable tool for improving 
access to services, people with disabilities in Victoria still don’t get a fair go according to the report. 

“For too long people with disabilities have been excluded from fully participating in the community, 
largely due to the community’s lack of understanding, and a range of institutionalised barriers. The 
report shows that while the Victorian Charter of Human Rights and Responsibilities is having a positive 
impact, it could be further strengthened to better support, protect and promote the rights of people with 
disabilities,” Dr Szoke said. 

Talking rights involved consultation with about 120 people with disabilities, advocates and service 
providers and other agencies in 2010. The consultation covered a broad range of human rights issues 
that affect people with disabilities every day.  
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Sixty per cent of people with disabilities are not in the workforce, and only 30 per cent of young people 
with disabilities complete Year 12. One in every five complaints the Commission receives is from people 
with disabilities – making this the highest area of complaint. 

Dr Szoke said this was particularly concerning because the link between discrimination and social, 
financial and health disadvantage is very well established. 

“While laws have been in place for more than 25 years to protect the rights of people with disabilities, it 
is clear from the Charter consultation that people are still experiencing discrimination every day, in many 
areas of their lives,” she said. 

Key human rights issues raised in the Talking rights report included the need for: 

• more support for people with disabilities to be engaged in meaningful employment; 

• better education for children with disabilities; 

• access to more affordable housing; 

• the provision of more adequate health services in Victoria; 

• freedom to participate in social and cultural life in their communities; 

• communication and access to information; and 

• accessible transport – especially reliable taxi services. 

The report is at 
www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&id=1345:talking-rights-
consulting-with-victorians-about-the-rights-of-people-with-disabilities-and-the-charter&Itemid=690 

 

Australian Human Rights Case Notes 
Aboriginal Children Returned to Care of Maternal Grandmother as Court Finds Charter 
Applies to Child Welfare Proceedings 
Secretary to the Department of Human Services v Sanding [2011] VSC 42 (22 February 2011) 

Summary 

The Supreme Court of Victoria has ruled that the Children’s Court of Victoria (‘Court’) had the discretion 
to make orders returning four Aboriginal children to the care of their maternal grandmother at a 
submissions contest hearing in which no formal evidence was given. The Supreme Court further held 
that a child welfare proceeding is a ‘civil proceeding’ to which the Charter of Human Rights applies. 

Facts  

Four Aboriginal children had spent many years living with their mother in the home of their maternal 
grandparents. The grandmother was the primary caregiver to the children. Their mother was addicted to 
drugs and, in the past, her behaviour had made the household violent and unsafe for the children. The 
Department of Human Services (‘DHS’) had been involved with the family for some time and eventually 
obtained a ‘custody to Secretary’ order from the Court, an order available under the Children, Youth and 
Families Act 2005 (‘Act’) that grants sole custody of children to the Secretary of the DHS. The Secretary 
decided to place the children in out-of-home care. No relatives were able to take the children, there were 
no Aboriginal families available and the children had to be separated and placed in different homes.  

After moving out of the grandmother’s home, the mother applied to have the order revoked and the 
children placed in the care of their grandmother. After hearing from the parties at the first mention 
hearing, the magistrate revoked the custody to Secretary orders and made interim accommodation 
orders returning the children to the care of the grandmother provided that certain conditions were 
complied with and pending further consideration of the matter by the court in six weeks. The Secretary 
applied for judicial review of this decision on the basis that the magistrate erred in law because: 

• he failed to hear formal evidence before revoking the custody to Secretary order as required under 
the Act; and 

• there was not sufficient material in the submissions by the parties’ legal representatives for the 
determination of the application.  

Decision  

http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&id=1345:talking-rights-consulting-with-victorians-about-the-rights-of-people-with-disabilities-and-the-charter&Itemid=690�
http://www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&id=1345:talking-rights-consulting-with-victorians-about-the-rights-of-people-with-disabilities-and-the-charter&Itemid=690�
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Bell J considered each ground of appeal separately.  

 

 

Court’s failure to hear formal evidence  

Bell J found that the Act gives the Court a wide discretion as to the procedure it could adopt in child 
protection proceedings. Under the Act, the Court is required to conduct proceedings informally and 
despite any rules of evidence to the contrary, the Court is permitted to inform itself as it sees fit. This 
enables the Court to conduct proceedings in a flexible manner without regard to legal forms provided 
that the information it acts upon is sufficiently reliable and probative to form a proper basis for its 
decision. The Court’s exercise of its procedural powers is qualified only by what is in the best interest of 
the child, the principles of natural justice and the right to a fair hearing under section 24(1) of the Charter 
of Human Rights and Responsibilities Act 2006 (Vic) (‘Charter’).   

The Secretary specifically argued that the children were not afforded a fair hearing in front of the 
magistrate because they did not give any evidence. Bell J held that although it was important to hear the 
views of the child involved in protection proceedings, no particular means of affording such a fair hearing 
were stipulated in the Act. What is required to afford a fair hearing to a child in protection proceedings 
will depend on the capacity of the child, the nature of the proceeding, the issues at stake and the 
circumstances of the case. Bell J concluded that, in the present case, the views of the children who 
were mature enough to express an opinion on the issue were evident from the information before the 
Court and the magistrate knew that the revocation of the custody to Secretary order was in accordance 
with their wishes.  

Bell J concluded that although it was highly unusual for a magistrate of the Court to make a revocation 
order during a submissions contest hearing, it was within the ambit of the Court’s discretion. The rules of 
natural justice and the Charter did not operate to impose the requirement that the Court had to hear 
some formal evidence before it made a determination on the revocation application. The rules of natural 
justice and the human right to a fair hearing required that the Court adopt procedures which were 
appropriate in the circumstances, having regard to the best interests of the child and a balanced 
consideration of other interests.  

Was there sufficient material before the Court for the determination of the application? 

Bell J stated that he was required to give considerable weight to the decision at first instance because it 
was made by a specialist court with experience in matters of child welfare. In this instance, that court 
had determined that the discharge of its functions would be best served by utilising a submissions 
contest procedure. Bell J concluded that he would only interfere in the decision of the magistrate if he 
had acted in a way that was legally unreasonable, that breached the rights of the parties to procedural 
fairness or their human rights or otherwise represented an unjustified departure from the fundamental 
standards of justice required of a court. This was not the case in the proceedings before the magistrate.   

In a case where there was no serious dispute about the facts, there was a considerable amount of 
information before the Court, and a new and important consideration had arisen since the custody to 
Secretary order had been granted: the mother had moved out of the grandmother’s house. Bell J 
concluded that it was open for the magistrate to determine that it was in the best interests of the child to 
revoke the custody to Secretary order and place the children back in the care of the grandmother on 
certain conditions.  

Relevance to the Victorian Charter 

The applicability of the section 24 of the Charter to child welfare proceedings was clarified in this case. 
Proceedings involving child welfare are not usually characterised as “civil proceedings”, but as statutory 
proceedings for the best interests of the child, similar to the common law parens patriae jurisdiction. 
Under the Charter, the right to a fair hearing is only applicable to defendants in criminal proceedings or a 
“party to a civil proceeding”. Consistent with the approach taken by courts in the United Kingdom, Bell J 
concluded that the phrase “civil proceeding” in the Charter was to be read broadly and included 
protection proceedings in the Court and other “special” proceedings. Further, His Honour concluded that 
the children, their mother, their grandmother and the Secretary were parties to the proceeding.  

Bell J also found that the Court was required to consider the children’s rights under the Charter when it 
was considering their best interests under the Act. These included the protection of the family as the 
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fundamental group unit in society (section 17(1)), the right to such protection as was in their best 
interests and was needed by them as children (section 17(2)) and their cultural rights as Aboriginal 
children (section 19(1) and (2)). Bell J found that the magistrate’s took these factors into account.      

The decision is at http://www.austlii.edu.au/au/cases/vic/VSC/2011/42.html. 

Meg O’Brien is a lawyer with Mallesons Stephen Jaques on secondment to the Human Rights Law 
Centre 

 

Right to Privacy Considered in Relation to Summons to Produce Documents 
De Simone v Bevnol Constructions & Developments Pty Ltd & Ors [2011] VSCA 54 (3 March 2011) 

Summary 

A recent decision of the Court of Appeal has held that it is highly unlikely that the production of 
documents pursuant to a summons would ordinarily constitute an unlawful or arbitrary interference with 
a person’s right to privacy pursuant to s 13(a) of the Charter.  

Redlich and Mandie JJA further held that a decision relating to the release of documents for inspection 
in this case was not affected by an impending decision involving the same case, which, pursuant to s 33 
of the Charter, was on referral to the Supreme Court. 

Facts 

As part of a protracted contractual dispute before the Victorian Civil and Administrative Tribunal 
regarding the construction of a retirement village at Ocean Grove, the respondent issued two 
summonses to produce documents on 16 December 2008 and 29 April 2009 respectively.  

The applicant’s objections to the summonses was set down for hearing before Vice President Harbison 
on 7 December 2009 and a decision was published on 18 March 2010. 

Vice President Harbison held that the documents subject to the summonses should, with the exception 
of a small number, be made available to the respondents’ solicitors for inspection. 

The applicant sought leave to appeal Vice President Harbison’s decision before the Court of Appeal 
pursuant to s 148(1)(a) of the Victorian Civil and Administrative Tribunal Act 1998 (Vic). 

Decision 

Redlich and Mandie JJA considered nine grounds of appeal from Vice President Harbison’s decision, 
two of which were relevant to the Charter. None of the grounds were upheld and leave to appeal was 
accordingly denied. 

Right to Privacy – s 13 of the Charter 

The applicant claimed that an order for the release of documents for inspection by Vice President 
Harbison breached his right to privacy pursuant to s 13(a) of the Charter because he was the author or 
recipient of the documents in question and that such right attached equally to business and personal 
correspondence. 

Redlich and Mandie JJA stated in paragraph 35 of their judgment: 
The right protects the individual from unlawful or arbitrary intrusions into his or her privacy. It is highly 
unlikely that the production of documents pursuant to a summons, and their release for inspection to the 
solicitors for a party in proceedings pursuant to an order of a judicial member of a Tribunal following the 
hearing of objections, would ordinarily constitute an unlawful or arbitrary interference with that person’s 
right. 

Their Honours further endorsed Vice President Harbison’s analysis pursuant to s 7 of the Charter: 
disclosure of the documents in relation to which privacy is asserted by De Simone can be demonstrably 
justified as reasonable having regard to the need for this proceeding to be conducted in a fair manner.  

... 

The documents are relevant to the case which he and his company seeks to prove. Access to these 
documents will enable the respondent to litigation to properly prepare its case and to defend itself…and 
also to properly prepare the counterclaim… 

Referral to Supreme Court – s 33 of the Charter 
The applicant submitted that in making an order for inspection of documents, Vice President Harbison 
was in breach of s 33(2) of the Charter, which provides: 

http://www.austlii.edu.au/au/cases/vic/VSC/2011/42.html�
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If a question has been referred to the Supreme Court under subsection (1), the court or tribunal 
referring the question must not – 

(a) make a determination to which the question is relevant while the referral is pending; or 
(b) proceed in a manner or make a determination that is inconsistent with the opinion of 

the Supreme Court on the question. 

The applicant argued that the documents subject to inspection were those that related to a stay 
application that he had previously referred to the Supreme Court pursuant to s 33(1) of the Charter and 
which remained pending at the time of Vice President Harbison’s decision. 

Redlich and Mandie JJA held that Vice President Harbison had taken the right approach in examining 
each document for its relevance to the stay application and in finding that a small number of documents 
should not be disclosed until the Supreme Court had considered the referral question. 

Relevance to the Victorian Charter 

Given the thorough approach taken by Vice President Harbison at first instance, there was little scope 
for Redlich and Mandie JJA to explore, in any depth, the Charter issues raised before them in this 
application for leave to appeal. 

With a different set of facts and a different primary decision maker, the Court of Appeal may in the future 
have an opportunity to more fully consider what constitutes a ‘determination’ for the purposes of s 33(2) 
of the Charter, including whether a decision relating to the release of documents for inspection can be 
so characterised. 

The decision is at www.austlii.edu.au/au/cases/vic/VSCA/2011/54.html.  

Anna Forsyth is a barrister at the Victorian Bar 

 

Restriction on Right of Expression to Respect Rights and Reputation of Others 
Hogan v Hinch [2011] HCA 4 (10 March 2011) 

Summary 

The High Court of Australia has rejected a constitutional challenge to the validity of s 42 of the Serious 
Sex Offenders Monitoring Act 2005 (Vic) (repealed). That provision allowed a court to prohibit the 
publication of information that might enable the identification of persons convicted of sex offences and 
who were subject to post-custodial supervision orders. The High Court found that contravention of a 
suppression order under the Act required knowledge that the contravention order existed. This was 
found to be consistent with the obligation in s 15(3) of the Charter of Human Rights and Responsibilities 
Act 2006 (Vic) (the Charter), requiring that restrictions on the right to freedom of expression be 
'reasonably necessary' to respect the rights and reputation of other persons. 

Facts  

Derryn Hinch was charged with five counts of contravening suppression orders under s 42 of the 
Serious Sex Offenders Monitoring Act 2005 (Vic) (which was repealed with effect from 1 January 2010). 
That provision allowed a court to prohibit the publication of information that might enable the 
identification of persons convicted of sex offences, who were the subject of post-custodial extended 
supervision orders under the Act. It was alleged that Mr Hinch had committed these offences when he 
named the persons on his website and at a public rally in Melbourne.   

Mr Hinch challenged the constitutional validity of s 42 on three grounds, resulting in the removal of these 
questions to the High Court. First, it was argued that s 42 impermissibly conferred upon the courts to 
which it applied a function which distorted their institutional integrity contrary to the implied requirements 
of Ch III of the Constitution. Secondly, s 42 was said to be contrary to an implication in Ch III of the 
Constitution that all state and federal courts must be open to the public and carry out their activities in 
public. Thirdly, it was submitted that the provision infringed the implied constitutional freedom of political 
communication. 

Decision 

The challenge to the validity of s 42 failed on all grounds. According to French CJ, s 42 neither offended 
against any implication derived from Ch III of the Constitution, nor infringed the implied freedom of 
political communication. The first step taken by French CJ was to find the correct construction of s 42. 

http://www.austlii.edu.au/au/cases/vic/VSCA/2011/54.html�
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His Honour stated that this question must be resolved before validity can be determined. French CJ held 
that construction must begin with the words of the section, and requires reference to their ordinary 
meaning, their context, the purpose of the Act and that of the section itself. The principle of legality will 
favour a construction which, consistently with the statutory scheme, has the least adverse impact upon 
the open justice principle and common law freedom of speech. Section 32(1) of the Charter also 
imposes an interpretive requirement that, so far as it is possible to do so consistently with their purpose, 
all statutory provisions must be interpreted in a way that is compatible with human rights. 

Relevant human rights set out in Part 2 of the Charter include the right to freedom of expression and the 
right to participate in public life. French CJ found that there are other rights which may be affected by a 
suppression order, including the right of children to be protected and the right of privacy. Absent clear 
words, the Parliament should not be taken to have conferred power on the courts to prohibit public 
dissemination of information in the public domain which is not derived from the proceedings in which the 
suppression order is made. This is required by the principle of legality and, in the opinion of French CJ, 
by s 32(1) of the Charter. As a general rule, s 42 did not authorise the court to prohibit publication of the 
fact that a person of a stated name has been convicted of a serious sexual offence and sentenced to a 
term of imprisonment (unless, from its context, that fact would reveal that the person had been a party 
to, or otherwise participated in a proceeding under the Act). French CJ stated that this interpretation of s 
42 was consistent with the character of s 42(1)(c) as an ancillary provision, the context and purpose of 
the Act, the principle of legality and s 32 of the Charter. Consistency with s 32 in this context 'will limit 
the scope of the power to the minimum interference with freedom of expression'. 

In a joint judgment, all the remaining members of the Court considered the requirement for an exercise 
of power under s 42(1)(c) that the suppression order be 'in the public interest', finding that the question 
of what is in the public interest has 'more than one dimension'. This additional dimension is provided by 
the Charter. The majority judgment stated that the phrase in s 42(3) 'publish or cause to be published in 
contravention of an order' indicates a requirement of knowledge of that order in contravention of which 
the publication is made. 'Contravention' was found to be used in the sense of disputation or denial rather 
than mere failure to comply with an unknown requirement. The majority judgment found that this 
interpretation of s 42(3) also better accommodates the provision in s 15(3) of the Charter respecting 
reasonably necessary restrictions upon the right to freedom of expression. Similarly, French CJ stated 
that the words 'must not publish or cause to be published any material in contravention of an order' do 
not displace the presumption that the alleged contravenor must know of the existence of the 
suppression order which he or she is said to be contravening. According to French CJ, 'the proposition 
that the offence is a strict liability offence is singularly unattractive. 

The Court ordered that a declaration should be made stating that s 42 of the Serious Sex Offenders 
Monitoring Act 2005 (Vic) is not invalid on any of the grounds submitted to the Court. There remains in 
the Magistrates' Court of Victoria so much of the cause as was not removed to the High Court. 

The decision is at www.austlii.edu.au/au/cases/cth/HCA/2011/4.html.   

Katherine Cooke is a lawyer with Allens Arthur Robinson  

 

International Human Rights Case Notes 
When Torture Abroad Will Prevent Prosecution of a Terrorist Defendant 
Ahmed & Anor v The Queen [2011] EWCA Crim 184 (25 February 2011) 

Summary 

The applicant claimed that his prosecution for terrorism offences would amount to an abuse of process, 
on the grounds that British authorities were complicit in his torture committed abroad by Pakistani 
authorities. The UK Court of Appeal refused to extend the law of abuse of process to situations where 
the defendant’s torture does not impact on the trial. The prosecution will only be an abuse of process if 
the product of torture (for example, a statement) is being used in court to make a case against the 
defendant.  

On the particular facts, the applicant could not prove that the British authorities knew of his torture. Even 
if they had known, the Court held that there was no connection between the torture and the trial, and 
that neither his deportation from Pakistan, nor the evidence against him at trial, were secured by 
improper means. 

http://www.austlii.edu.au/au/cases/cth/HCA/2011/4.html�
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Facts 

Rangzieb Ahmed and Habib Ahmed were convicted in the Manchester Crown Court of terrorist offences. 
The jury found that they were Al Qaeda members heavily involved in planning and coordinating terrorist 
activities. The case against them was based on conversations secretly recorded by Dubai and UK 
intelligence and incriminating diaries written in invisible ink.  

On 20 August 2006, Rangzieb was arrested in Pakistan and detained there for approximately one year. 
Rangzieb claimed that he was: (i) held incommunicado and without charge until December 2006, (ii) 
kept handcuffed and shackled in a cell without furniture or daylight, (iii) deprived of sleep and fed poorly, 
(iv) beaten with sticks, a piece of tyre on a handle and electric wire, and (v) subjected to fingernail 
pulling on three of the fingers on his left hand. He said that he told British officers of his ill-treatment on 
the twelfth day of his detention. In September 2007, Pakistan deported Rangzieb to the UK.  

In the Court of Appeal, Rangzieb argued that the prosecution was an abuse of process, on the grounds 
that the British authorities were complicit in his torture.  

Decision 

The Court of Appeal rejected Rangzieb’s submissions.  

First, the Court held that only the beatings and fingernail pulling were severe enough to amount to 
torture. It then confirmed the Crown Court’s findings that they could only have occurred after British 
officers saw Rangzieb, if they occurred at all. Thus, Rangzieb could not prove that the British authorities 
knew of his torture.  

The Court of Appeal considered that only gross misconduct by the state in manipulating the court’s 
process and depriving the defendant of the protection of the rule of law would jeopardise the 
prosecution’s case. Kidnapping a defendant abroad with the purpose of bringing him within the 
jurisdiction would be sufficiently serious. However, Rangzieb’s return to the UK was lawful, especially 
since Rangzieb was a British national. Similarly, the prosecution may not rely at trial on the fruits of 
torture. Torture is jus cogens – one of the most serious violations of international law. Article 15 of the 
UN Convention against Torture (CAT) prohibits reliance in court on a statement that is the product of 
torture (wherever committed). Although items (i) to (iii) above could amount to the lesser offence of 
cruel, inhuman and degrading treatment or punishment, the Court felt this was insufficiently serious.  

The following question thus emerged: ‘If intelligence is regularly shared with a State where there exists 
the possibility that torture may be employed, when should a prosecution against a man who has been in 
the hands of that State be stayed?’ The House of Lords had faced a similar question in A v Home 
Secretary [2005] 2 AC 68. There, the Law Lords drew a distinction between using the product of torture 
to make a case in court against a defendant, and its use by non-judicial authorities in the discharge of 
their duties to protect public safety. The former would be abuse of process, but the authorities cannot 
shut their eyes to information that could be used to protect the public. As the jury convicted Rangzieb on 
evidence that was collected before his imprisonment in Pakistan, torture in Pakistan could not impact on 
the trial. Therefore, even if the British had been complicit in Pakistani torture, there was no connection 
between the torture and the trial.  

Relevance to the Victorian Charter 

The Victorian Charter prohibits torture in s 10(a). Similar provisions exist in the Universal Declaration of 
Human Rights, the International Covenant on Civil and Political Rights and the Convention against 
Torture. Under s 38 of the Charter, it is unlawful for a public authority to act incompatibly with s 10(a) or 
to fail to give proper consideration to it. However, relief under the Charter may only be sought on the 
back of a non-Charter cause of action: ss 38-9; Sabet v Medical Practitioners Board of Victoria (2008) 
20 VR 414, [104]. One such cause of action could arise under recently inserted Division 274 of the 
Commonwealth Criminal Code, which makes torture a federal offence.  

More specifically, the Evidence Act 2008 (Vic) makes a defendant’s confession inadmissible if it was 
influenced by oppressive conduct such as torture (s 84). Further, the court has a discretion to exclude 
improperly or illegally obtained evidence, having regard to, among other things, whether the impropriety 
was inconsistent with a person’s right under the ICCPR (s 138). Although the torture principles in Ahmed 
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are based on the inherent jurisdiction of the court to prevent abuse of its process, rather than 
admissibility of evidence rules, they can achieve a similar result. 

The relevance of Ahmed lies in (1) the Court’s restriction of the law of abuse of process to situations 
where the defendant’s torture impacts on the trial, and (2) its confirmation that only similarly serious 
misconduct by the state, such as through unlawfully bringing the defendant into the jurisdiction, would 
make the prosecution an abuse of process. 

The decision is at www.bailii.org/ew/cases/EWCA/Crim/2011/184.html 

Sylvester Urban, Law Graduate, Mallesons Stephen Jaques Human Rights Law Group 

 

Counter Terrorism and the Use of Undisclosed Evidence 
BB, R (on the application of) v Special Immigration Appeals Commission & Anor [2011] EWHC 336 
(Admin) (25 February 2011) 

Summary 

This case considered procedural requirements in the hearing of bail applications made by persons 
detained on undisclosed national security grounds. The England and Wales High Court concluded that, 
as a minimum requirement in such applications, government authorities must disclose to the detainees 
the evidence it used in deciding to deport them. This is so despite the fact that the government can 
legally detain people pending their deportation on the basis of undisclosed material.  

Facts 

The case concerned an Algerian national (BB) whom British authorities had detained after investigations 
revealed that he had links to Islamic extremists. He was held in immigration detention pending 
deportation. BB appealed to the Special Immigration Appeals Commission (SIAC) against the decision 
to deport him, but was unsuccessful. BB subsequently made a bail application for release from detention 
pending deportation. The application was also refused by the SIAC. BB then applied to the High Court 
for judicial review of the bail decision. 

The original decision to deport BB was based on the conclusion that he was a national security risk. For 
national security reasons, the material used for reaching this conclusion were not disclosed to BB nor to 
BB’s legal advisers. The material was, however, disclosed to a special advocate acting on BB’s behalf. 
The subsequent refusal of bail was based on the conclusion that BB was a national security risk, which 
was reached in the earlier decision to deport. The question before the High Court was whether it was a 
violation of the right to fair hearing under the European Convention on Human Rights (ECHR) for the 
SIAC to refuse BB’s bail application based on undisclosed evidence. 

Decision 

The Legal Context 
Article 6 of the ECHR confers the right to a fair hearing in criminal and civil proceedings.  Article 5(4) 
states that a person deprived of his liberty by arrest or detention is entitled to take proceedings to 
determine the lawfulness of his detention. In A v United Kingdom (2009) 49 EHRR 29, it was concluded 
that, in the context of persons challenging the lawfulness of their detention under British anti-terrorism 
legislation, article 5(4) required that they be afforded the fair hearing guarantees under article 6. In 
particular, this required the government authorities to disclose to the detainees the evidence it used in 
deciding to detain them. The European Court considered that while not all evidence needs to be 
disclosed where national security is concerned, the government must still disclose sufficient information 
to allow the detainees to effectively answer the key allegations made against them.  

In R (Cart) v Upper Tribunal, R (U) and (XC) v Special Immigration Appeals Commission [2009] EWHC 
3052, the High Court held that the disclosure requirements set out in A v United Kingdom apply to bail 
applications before the SIAC by persons who have been detained pending deportation. However, it has 
also been recognised that decisions to deport an alien do not, of themselves, attract the procedural 
requirements under article 6 (see RB (Algeria) v Secretary of State for the Home Department [2009] 
UKHL 10; Secretary of State for the Home Department v AF (No.3) [2009] UKHL 28).  

The effect of these decisions is that, in BB’s case, the ECHR does not require the disclosure of evidence 
in the original decision to deport him, where it was concluded that BB was a national security risk. 

http://www.bailii.org/ew/cases/EWCA/Crim/2011/184.html�
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However, in the subsequent bail application by BB, the government is required to disclose sufficient 
information as to allow him to effectively answer the allegations against him.  

The High Court considered whether it was a breach of BB’s right to a fair hearing in the bail application 
for the SIAC to rely on its earlier conclusion from the closed deportation decision that BB was a national 
security risk, without disclosing the evidence against him. 

SIAC’s Arguments 

The SIAC advanced two arguments why it should not have to disclose evidence to BB in the bail 
application. First, it argued that as it was not required to disclose the evidence for concluding that BB 
posed a national security risk in the original deportation decision, it could legitimately rely on that 
conclusion in subsequent bail application. To require disclosure in the subsequent proceeding amounts 
to reopening the original decision to deport, which the SIAC argued was perfectly valid. Secondly, the 
SIAC pointed out that it was not strictly required under the ECHR to hear bail applications by persons 
detained pending deportation. Therefore, it was argued that the practical effect of requiring the 
disclosure of evidence in bail proceedings was that the SIAC simply will not hear bail applications in the 
future. This would lead to a worse practical result for the detainees.  

Court’s Conclusion 

The Court held that the SIAC was required to disclose to BB the evidence against him on the national 
security issue, at least to the extent to allow him to effectively answer the allegations. The Court held 
that while such a requirement may lead to the original deportation decision being reopened in some 
instances, the risk is not so great as to warrant denying the detainee’s procedural rights. As to the 
prospect that SIAC may simply stop hearing bail applications, the court stated its paramount concern for 
procedural fairness.  

Relevance to the Victorian Charter 

The Victorian Charter contains the equivalent of articles 5(4) and 6 of the ECHR in substantially the 
same language. Section 24 of the Charter provides for right to a fair and public hearing in criminal and 
civil proceedings. Section 21(7) provides that a person deprived of liberty is entitled to apply to a court to 
determine the lawfulness of his/her detention. Furthermore, section 21(4) requires that a person who is 
arrested or detained must be informed of the reason for the arrest or detention. Therefore, it appears 
that the Charter expressly supports the detainee’s right to the disclosure of evidence against him/her 
which emerged from BB. 

The decision is at http://www.bailii.org/ew/cases/EWHC/Admin/2011/336.html. 

Tian Xu, Law Graduate, Mallesons Stephen Jaques Human Rights Law Group 

 

Religious Expression May be Limited to Protect the Rights of Child 
Johns & Anor, R (on the application of) v Derby City Council & Anor [2011] EWHC 375 (Admin) (28 
February 2011)  

Summary 

The England and Wales High Court recently found that the right to religious expression could be limited 
where attitudes towards sexuality might impact upon the rights of the child. The applicants, who were 
prospective foster carers, were found to have exhibited antipathy or disapproval of same-sex 
relationships or of people who identified as homosexual. 

In the UK administrators are bound by legislation to consider whether a prospective foster carer would 
promote equality and diversity and encourage and support a child in a non-judgmental way irrespective 
of sexual orientation.  

The defendant council advised the applicants that they would have difficulty approving their application 
on the grounds of their views on sexuality. The applicants initiated legal proceedings asserting 
discrimination on the grounds of religious belief. The Court rejected the application, concluding that the 
attitude of the applicants might affect their ability to care for a child that they might foster.  

Facts 

The dispute arose out of an inconsistency between the Christian beliefs held by the applicants and UK 
child protection and anti-discrimination laws. The applicants initiated legal proceedings to contest the 
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approach of the local authority towards their application for approval as foster carers. As members of the 
Pentecostal Church, the applicants believed that sexual relations were only acceptable where they were 
within marriage and between one man and one woman.  

During the application process the defendants expressed doubts as to how the applicants would 
reconcile their religious beliefs with the requirement that foster carers value people regardless of sexual 
orientation. When asked how they would respond to someone who is confused about their sexuality one 
of the two applicants said they would “gently turn them around”. The other said that they would “tell the 
child to ignore it”. 

The defendant advised the applicant that they would have difficulties approving their foster care 
application because their beliefs were inconsistent with the requirement to value the sexuality of a child. 
The applicants responded by arguing that their application for foster care approval was rejected on the 
grounds of their beliefs, which were derived from their Christian faith.  

Decision 

The applicant contested the defendant’s suggestion that they withdraw their application to become 
foster parents on several bases. In particular, the applicants argued that: 

• sexuality was not an important consideration when reviewing a foster carer application; and  

• that the defendants acted in a manner that amounted to religious discrimination.   

The Court found that the defendant was obliged to consider the National Minimum Standards for 
Fostering Services, the Statutory Guidance on Promoting the Health and Well Being of Looked-After 
Children and the Equality Act 2010. These instruments protect children from, amongst other things, 
discrimination on the grounds of religious belief and sexual orientation. In response to the conflict 
between the right to religious belief and the right to sexual orientation the Court reasoned that it was not 
possible to expect the defendant to overlook the applicant’s views on sexuality when reviewing their 
application.   

The applicants argued that the Defendants, in suggesting that their application would be rejected, would 
set a precedent where the laws of the State could be used to de legitimise religious beliefs. In particular, 
the applicants asserted that this would lead to a blanket ban on Christians becoming foster parents. The 
Court considered Article 9 of the European Convention on Human Rights (“ECHR”). This Article 
provides that, “Everyone has the right to freedom of thought, conscience and religion…” 

The Court relied on the meaning of Article 9 of the ECHR established in Islington London Borough 
Council v Ladele (Liberty intervening) [2009] EWCA Civ 1357, [2010] 1 WLR 955 (“Ladele”). The 
Presiding Judge, Munby LJ quoted the following excerpt from Ladele,  

The common law and ECHR Article 9 offer vigorous protection to the Christian’s right and 
every other person’s right to hold and express his or her beliefs and so they should. By 
contrast, they do not offer any protection whatever of the substance or content of those 
beliefs on the ground only that they are based on religious precepts…We do not live in a 
society where all the people share uniform religious beliefs. The precepts of any one 
religion, any belief system, cannot, by force of their religious origins, sound any louder in 
the general law than the precepts of any other. 

The Court concluded that Article 9 does not protect every act motivated by a religious act or belief. 
Where the freedom to manifest religion is being asserted, the specific situation should be taken into 
account. In response, the Court was convinced by the defendant’s arguments that their attitude towards 
sexuality might well affect their behaviour as foster carers.  

Relevance to the Victorian Charter 
Johns is an example of the way in which a court may balance and resolve a conflict between the rights 
to manifestation of religious belief and non-discrimination, neither of which are absolute. In the present 
case, the court was also tasked to balance the rights of the child and gave paramountcy to that 
consideration.  

The finding in Johns could have implications for conflicts that arise in Victoria involving the right to 
religious expression (section 14) and non-discrimination (section 8), particularly where that involves 
children.  Section 14(1) of the Victorian Charter provides for the protection of the right to religion. 
Subsection (2) limits the right where there is coercion in the course of an individual’s adoption of a 
religion or belief. The right to religion could be further limited in circumstances similar to Johns where a 
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child or minor is involved. Section 17 provides that children have a right to be apart of a family unit 
(section 17 (1)). Such a right is conditional upon the child’s best interests being satisfied.   

 

The decision is at www.bailii.org/ew/cases/EWHC/Admin/2011/375.html.  

Heath Paynter is a lawyer from Russel Kennedy on secondment with the Human Rights Law Centre 

 

Legislation which Imposes Burden on Public Transport Users Indirectly Discriminates 
on Grounds of Race and Poverty 
Mvumvu v Minister for Transport [2011] ZACC 1 (17 January 2011) 

Summary 

The South African Constitutional Court struck down road accident compensation legislation because it is 
indirectly discriminatory on the ground of race. However, due to evidence of serious budgetary 
implications, the Court suspended the order of invalidity for 18 months to enable Parliament to cure the 
defect. 

Facts 

The case was brought by three victims of motor vehicle accidents. Two had been travelling in minibus 
taxis, while the other was being driven in her employer’s car. Each suffered significant injuries and loss 
of earning potential.   

The claimants sought compensation under the Road Accident Fund Act (the Act). The Act distinguished 
between “innocent” victims and those travelling in the “offending vehicle”. The former could receive full 
compensation, whereas the latter’s compensation was capped at R 25,000 (about 3,500 AUD). This cap 
applied to anyone travelling in an offending vehicle, even if the victim was (like the claimants) using 
public transport or being conveyed for work purposes. Consequently, once medical costs had been 
deducted, the claimants received no or little compensation. 

Subsequent to the claimants’ accidents, Parliament removed the distinction from the Act. However, the 
new provisions only applied prospectively, meaning the claimants were still subject to the compensation 
cap. 

The claimants argued that the distinction breached their right to be free from discrimination, guaranteed 
by s 9(3) of the Bill of Rights. They sought a declaration of constitutional invalidity and full compensation 
as if the cap had never been enacted. The State argued that as Parliament had already amended the 
Act for future claims, the Court should defer to Parliament’s solution by suspending the retrospective 
effect of any order of invalidity. 

Decision 

The Court held that the provisions indirectly discriminated on the ground of race: 
It will be observed that the applicants do not assert that the impugned provisions discriminate against black 
people in a manner that is direct. Indeed they could not make the assertion because the provisions do not 
expressly place a cap on claims by black people. Instead it applies to claims of the categories of victims 
mentioned … above. What is established by the applicants’ evidence though is the fact that at a practical 
level, the majority of the victims affected by the cap are black people. This in turn shows that indirectly the 
provisions discriminate against black people in a manner that is disproportionate to other races. 

The Court went on to find that this discrimination was not justified. The only reason that the State 
advanced for the distinction was to ensure that compensation levels reflected claimants’ responsibility 
for the accident – passengers in offending vehicles could be said to have made a poor choice of driver 
or vehicle, and therefore their compensation was capped. The Court rejected this argument, finding that 
it was unrealistic to say that users of public transport could choose their driver, or had knowledge of the 
roadworthiness of their vehicle. Ultimately it found: 

While it may be legitimate for the State to limit compensation accruing to victims of motor vehicle accidents, 
it has failed to show why the applicants ought to be singled out for this purpose. 

As to remedy, the Court made an order of invalidity, which would normally have immediate retrospective 
effect, dating back to when the Constitution came into force (or the relevant legislation, if enacted after 
the Constitution). However, the Court decided to suspend the retrospective effect of the order for 18 
months to enable Parliament to cure the rights breach. It did so based on evidence led by the State that 
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an order of immediate retrospective effect would have a crippling financial impact on the Road Accident 
Fund. In light of this evidence the Court deferred to Parliament, which it said was best placed to 
determine the level of compensation to which the applicants should be entitled, balanced against the 
need to ensure the financial viability of the Fund. 

Relevance to the Victorian Charter 

This decision provides a good (and relatively rare) example of a final court holding that legislation is 
indirectly discriminatory on the ground of race. The relatively nontechnical methodology adopted, 
(including the absence of a reference to a comparator group) is of interest, and may be particularly 
relevant in Victoria when the new definitions of discrimination come into force via the Equal Opportunity 
Act 2010. Further, the reasoning adopted – that the cap affected poor people and that because poverty 
is racially distributed, the cap adversely affected black people – could be of assistance to advocates and 
should be of guidance to policy makers. 

Also of interest is the Court’s approach to justification. The Court does not methodically apply the Oakes 
test, as is mandated by s 7(2) of the Charter. However, translated into the language of s 7(2), the Court 
essentially says that there was no rational connection between the provision and the State’s stated 
purpose of ensuring that responsibility for accidents was reflected in compensation levels, as, in reality, 
public transport passengers cannot select the competence of the driver or the roadworthiness of their 
vehicle. 

Finally, although the Charter does not provide for the striking down of legislation, the decision as to 
remedy has some relevance. This is because the Court confirmed that the general position is that an 
order of invalidity is of immediate, unlimited retrospective effect. This could be relevant in cases where 
the Court uses the Charter to arrive at a new interpretation of a provision, as this interpretation should 
apply to all factual situations arising after the Charter came into force or (if later in time) the passage of 
the legislation in question. The decision also confirms the Court’s reluctance to engage in normally 
legislative functions, especially involving the allocation of scarce public resources – preferring, by 
postponing the effect of the order, to defer to Parliament to craft an appropriate remedy. It should also 
be noted that while the Court did consider and was persuaded by evidence regarding financial 
considerations in regard to the remedy, it did not consider budgetary concerns as a possible justification 
for limiting the non-discrimination right. 

The decision is at www.saflii.org/za/cases/ZACC/2011/1.html.   

Hamish McLachlan is a lawyer in the Social Inclusion Unit at Victoria Legal Aid 

 

Age Discrimination Permissible for Widows’ Death Benefits  
Withler v Canada (Attorney General) [2011] SCC 12 (4 March 2011)  

Summary 

In response to a class action brought on behalf of widows receiving spousal death benefits, the 
Supreme Court of Canada (SCC) has reviewed Canadian jurisprudence regarding the violation of the 
right to substantive equality under s 15(1) of the Canadian Charter of Rights and Freedoms and 
revisited the “comparator test” in the context of a challenge to a legislative employee benefits scheme. 
The decision could be said to represent the final nail in the coffin of the “mirror comparator” test and 
confirms that contextual, rather than formalistic, analysis is required when considering questions of 
substantive inequality. 

Facts  

This case was a class action brought on behalf of widows receiving spousal death benefits under two 
government programs – one for spouses of government civil servants and the other for spouses of 
military personnel. These two plans provided a suite of work-related benefits both during employment 
and after retirement, including a package of survivor benefits provided to the surviving spouse and 
dependents of a plan member after death. The “supplementary death benefit” provided for a lump sum 
payment to be made to beneficiaries at the time of death and was reduced by 10% for each year by 
which the plan member exceeded a certain age.  

The plaintiffs claimed that the provisions that reduced this death benefit based upon the age of the 
deceased were age discriminatory and violated s 15(1) of the Canadian Charter:  
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Every individual is equal before and under the law and has the right to the equal protection and equal 
benefit of the law without discrimination and, in particular, without discrimination based on race, national or 
ethnic origin, colour, religion, sex, age or mental or physical disability. 

Decision 

The SCC, upholding decisions in the BC Supreme Court and Court of Appeal, dismissed the appeal. In 
the context of the entire scheme, the distinction based upon age was not discriminatory.  

The SCC followed the two-part test for showing discrimination under s 15(1) that was established in R v 
Kapp, 2008 SCC 41, which in turn restates the test in Law v Canada (Minister of Employment and 
Immigration), [1999] 1 SCR 497: 

1. Does the law create a distinction based on an enumerated or analogous ground?  

2. Does the distinction create a disadvantage by perpetuating prejudice and stereotyping?  

As has been common practice for many years, the plaintiffs sought to compare their situation with others 
similarly situated by identifying an appropriate comparator group – younger spouses receiving a death 
benefit that had not been reduced based on age. The SCC rejected this analysis, finding that the use of 
comparator groups could hamper a contextual application throughout the two stage process. The SCC 
noted several shortcomings with the comparator analysis – it may fail to capture substantive inequality; it 
may become a search for sameness; it may shortcut the second stage of the substantive equality 
analysis; it may be difficult to apply and it also led to claimants expending significant resources 
searching for comparator groups.  

Instead, the role of comparison in the two staged analysis is a more nuanced and contextual application. 
For example, comparison is engaged when looking at the concept of distinction in the first limb of the 
test. However, it is unnecessary to pinpoint a particular group that precisely corresponds to the claimant 
group except for the characteristics alleged to ground the discrimination. In this particular case, the 
discrimination was clear on the face of the law and further evidence of the effect of the law on the 
claimant group was not required. 

In regards to the second limb, comparison can bolster the contextual understanding of a claimant’s 
place within a legislative scheme and society at large, thus helping to determine whether the impugned 
law perpetuates disadvantage or stereotyping. In this case, the SCC identified the following contextual 
consideration (at [71]): 

a central consideration is the purpose of the impugned provision in the context of the broader pension 
scheme. Importantly, it is the nature of a pension benefit scheme that it is designed to benefit a number of 
groups in different circumstances and with different interests. The question is whether the lines drawn are 
generally appropriate, having regard to the circumstances of the groups impacted and the objects of the 
scheme. Perfect correspondence is not required. Allocation of resources and legislative policy goals may 
be matters to consider. 

Ultimately, the SCC agreed with the trial judge’s contextual analysis of the two plans which was based 
on the relevant circumstances and impact and purpose of the scheme, rather than a formalistic analysis 
based on a singular comparator group, and approved of the conclusion that the provisions corresponded 
to the claimant’s needs and circumstances, when they were considered in relation to the entire benefits 
provided by the statutes. The surviving spouses of deceased younger members would not usually have 
the protection of a pension. On the death of older members, their spouses receive survivor’s pension 
benefits and health care benefits under other provisions of the plans.  These benefits provide a stream 
of income to the spouses.  The supplementary death benefits have a more limited function of assisting 
with last illness and death expenses when older members die. The SCC recognised that pension 
benefits schemes must balance different claimants’ interests, and cannot be perfectly tailored to every 
individual’s personal circumstances.  Thus, the legislative scheme as a whole accounted for each 
claimant’s need for a continued income stream and life insurance coverage at the time of the spouse’s 
death.  

Relevance to the Victorian Charter  

Ultimately this decision may aid in the future interpretation of s 8 of the Charter which similarly provides 
for equality before the law without discrimination (s 8(3)). Discrimination under the Charter is defined to 
mean discrimination on the basis of an attribute listed in s 6 of the Equal Opportunity Act 1995 (Vic), and 
includes age and association with a person by reference to their age.  



Human Rights Law Centre Bulletin 
 

19 

The use of comparator groups has been criticised by lawyers and academics for many years as an 
unreasonable and unworkable mechanism for determining whether rights have been infringed. Such 
criticism led to revised definitions of discrimination contained in the Equal Opportunity Act 2010 (Vic). 
Given this Act is yet to come into force it remains to be seen how these new definitions will interplay with 
judicial consideration of s 8 of the Charter and notions of substantive equality.  

The decision is at www.canlii.org/en/ca/scc/doc/2011/2011scc12/2011scc12.html. 

Anna Brown is Senior Lawyer at the Human Rights Law Centre 
 
Care Arrangements and the Right to Liberty: When will Restrictions on a Person with 
Disability Amount to a Deprivation of the Right to Liberty? 
P & Q v Surrey County Council [2011] EWCA Civ 190 (28 February 2011) 

Summary 

This case in the England and Wales Court of Appeal considered what constitutes a deprivation of liberty 
and the limitations on the right to liberty. It involves consideration of whether the care arrangements for 
two persons with mental disability resulted in the deprivation of their liberty.  

Facts 

This case involved an appeal against a declaration in the Court of Protection that the arrangements for 
two sisters with substantial and permanent learning disabilities did not amount to a deprivation of their 
liberty, pursuant to Article 5 of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms 1950 (European Convention on Human Rights). 

Article 5 of the European Convention on Human Rights provides a right to 'liberty and security of 
person'. A person is not to be deprived of his/her liberty except in specific circumstances and in 
accordance with a procedure prescribed by law. One of the exceptions is the lawful detention of persons 
of unsound mind.  

A person who is deprived of his/her liberty by detention is entitled to bring proceedings to determine the 
lawfulness of the detention. If the court finds the detention is not lawful then the person is to be 
released. 

The first of the appellants, P, has a mental age of 2.5 years, a learning disability, sight and hearing 
issues, limited understanding and communicates with difficulty. The second of the appellants, Q, has a 
mental age of 4-5 years, a learning disability, sight problems and is 'troubled in her mind'. Her 
communication skills are better than P's and her emotional understanding is reasonably sophisticated.   

The court stated that both P and Q are unable to make decisions for themselves in relation to anything 
other than 'trivial, day-to-day aspects of their lives'.   

They had both lived in a dysfunctional and abusive home in which they were subjected to various 
inappropriate behaviour and treatment. They were removed from the home and P moved into a foster 
home. Q eventually moved into a small residential home. 

At the time of the enquiry, P was living in an ‘excellent’ foster home and had good relations with her 
foster mother. She had her own bedroom and had never attempted to leave the home on her own. She 
attended an educational facility and was taken on trips and holidays. She was not receiving any 
medication. 

Q was living in a specialist home for adolescents and had her own bedroom. She had outbursts on 
occasion and required physical restraint. She was under continuous supervision and control, but was 
not locked in the home. She did not indicate any interest to go out on her own, and was always attended 
when she left the home. She attended an educational facility and had a fuller social life than P. She was 
able to communicate her wishes in a limited way and was receiving medication to control her anxiety. 

Decision 

The Court referred to the elements of deprivation of liberty, as established in the European Court of 
Human Rights case of Storck v Germany, being the: 

1. objective element of a person's confinement to a certain limited place for a not negligible length of 
time; 
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2. additional subjective element that they have not validly consented to the confinement in question; 
and 

3. confinement being imputable to the State. 

As neither P nor Q was able to give a valid consent, the Court found that element (b) was established. 
Further, as the arrangements were imputable to Surrey and the orders of the original Judge, the Court 
found that element (c) existed. Accordingly, the Court was focussed on the existence of element (a). 

The court found that a person's happiness will not be relevant to the objective element (a) in determining 
whether the person is deprived of his/her liberty. However, the person’s act of objection to the 
confinement is relevant to the subjective element (b) of whether the person has consented to the 
confinement. 

The Court found that some of the factors relevant to determining whether there is an objection to the 
deprivation are whether the mentally disabled person is on medication and their ability to object. If the 
person is heavily medicated then this will suppress his/her ability to express his/her wishes, which is 
exacerbated if the medication is administered by force. The Court also held that the absence of 
medication is an indicator in the opposite direction. The situation in the home/place is also relevant. If 
there is a peaceful environment then there will not be considered to be objection, so there will not be 
deprivation of liberty.   

The Court held that the 'normality' of the living arrangements is relevant to determining whether element 
(a) exists. The person's ability to have privacy and freedom, such as leaving the home, having social 
interaction and an education, are all relevant in this regard.   

Ultimately, the Court found that both P and Q had reasonable freedoms and their living arrangements 
were relatively 'normal'. Accordingly, the Court found that there was not a deprivation of liberty. 

Relevance to the Victorian Charter 
Section 21 of the Charter is in similar terms to Article 5 of the European Convention on Human Rights.  
However, this does not specify the particular exceptions to the right to liberty, but states that a person is 
not to be deprived of his/her liberty other than on grounds and procedures established by law. This also 
provides a right to apply to a court for a declaration or order regarding the lawfulness of a person's 
detention. 

Accordingly, this case indicates that the right provided under section 21 of the Charter may be limited in 
circumstances where the care arrangements of a person with mental disability require restrictions on the 
person's liberty, provided the measures are legally imposed and enable the person to retain a level of 
privacy and freedom. 

The decision is at www.bailii.org/ew/cases/EWCA/Civ/2011/190.html.   

Mandy Lister is a volunteer with the Human Rights Law Centre 

 

Sufficient Flexibility to Preserve Right to Fair Trail 
R v Ahmad, 2011 SCC 6 (10 February 2011) 

Summary 

The Supreme Court of Canada has held that a two court scheme regulating the disclosure of information 
relating to international relations, national defence or national security in criminal proceedings does not 
violate the right to a fair trial. Properly interpreted, the statutory scheme was sufficiently flexible to 
preserve the full authority of the judge presiding over the criminal trial to do justice between the parties 
and preserve the rights of the defendant to a fair trial.   

Facts 

In June 2006, 18 people were arrested in the Greater Toronto Area on suspicion of plotting terrorist 
attacks. Ten of the 18 people were scheduled to be tried before a judge of the Ontario Superior Court of 
Justice (the Superior Court). Section 38 of the Canada Evidence Act R.S.C. 1985, c. C-5 (the Act) 
establishes a two court scheme regulating the disclosure in court proceedings of sensitive information 
relating to international relations, national defence or national security (the Scheme). Under the scheme, 
all parties in a court proceeding are obliged to notify the Attorney General of Canada if they consider 
that sensitive information is about to be disclosed. The Attorney General must decide whether to 
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authorise disclosure or to refer the matter to the Federal Court for determination.  Where the disclosure 
of information would be injurious to international relations, national defence or national security, the 
Federal Court judge may only authorise disclosure if the public interest in disclosure outweighs the 
public interest in non-disclosure. Importantly, the Scheme also provides that a person presiding in 
criminal proceedings may make any order that he/she considers appropriate in the circumstances to 
protect the rights of the accused to a fair trial, as long as that order complies with the terms of any order 
permitting or prohibiting disclosure.  However, the Scheme does not expressly grant the person 
presiding at the criminal proceeding a right to access the sensitive material.  

In March and June 2008, pursuant to the Scheme, the Crown notified the Attorney General that the 
Superior Court proceedings involving the 10 accused might disclose sensitive information. The Attorney 
General brought the disclosure issue before the Federal Court and the Federal Court ordered that a 
hearing be held and that the judge of the Superior Court be notified. The 10 accused brought an 
application in the Superior Court challenging the constitutionality of the Scheme. The Superior Court 
held that the scheme was unconstitutional and breached the right to a fair trial found in s 7 of the 
Canadian Charter of Rights and Freedoms (the Canadian Charter).  

The trial judge held that the resolution of the disclosure issue and the determination of whether there 
had been a violation of the accused's right to a fair trial were so intertwined that they could not be 
separated into functions performed by two separate courts. Depriving the Superior Court of the ability to 
resolve the disclosure issue necessarily prevented the Superior Court from determining whether there 
had been a breach of the accused's Charter rights. The Crown appealed the decision. 

Decision 

The Supreme Court disagreed with the trial judge's analysis, and upheld the appeal.  

The appeal concerned a potential conflict between the State's obligation to protect society against 
disclosure of information that poses a threat to international relations, national defence or national 
security and the state's obligation to prosecute individuals accused of offences against Canada's laws.  
Importantly, the court emphasised that "where the conflict is irreconcilable, an unfair trial cannot be 
tolerated. Under the rule of law, the right of an accused person to make full answer and defence may 
not be compromised".  

In the absence of clear and unambiguous statutory language to the contrary, the legislation ought to be 
applied flexibly and in light of what the trial judge requires to exercise his or her remedial discretion. The 
"drastic nature" of the potential remedies available to the trial judge to ensure compliance with the 
accused's rights (including, for example, a complete stay of proceedings) means that Parliament 
intended trial judges to be provided with a sufficient basis of relevant information on which to exercise 
these powers. In adopting this 'practical approach', the Supreme Court emphasised that the words of the 
Act need to be read harmoniously with the scheme and object of the Act and the intention of Parliament 
and that Parliament is presumed to have intended to enact legislation in conformity with the Canadian 
Charter.  

First, although the Act appeared to grant the Federal Court a wide discretion as to whether to hold a 
hearing on the disclosure matter, the court considered that the Act must be read down so that, unless 
the judge decides that the information ought to be disclosed, there must be a hearing on the disclosure 
issues. Similarly, although the Act appeared to grant the Federal Court discretion in determining who 
should be given notice that a hearing on the disclosure issues is being conducted, conformity with the 
Charter required that the Act be read so as to require that the defendant and the trial judge be given 
notice of the hearing.  

Third, the respondents and the trial judge had incorrectly assumed that because the judge presiding at a 
criminal trial has no right of access to potentially injurious or sensitive material, such access will not 
normally occur. However, the Supreme Court pointed to a number of possible arrangements which 
could ensure that the trial judge has the necessary information to assess the impact of non disclosure. 
For example, in making its determination, the Federal Court may authorise partial or conditional 
disclosure to the trial judge, provide a summary of the information, or advise the trial judge that certain 
facts sought to be established by an accused may be assumed to be true for the purposes of the 
proceeding. Further, the Scheme may operate in stages, such that the trial judge may initially determine 
that under current access arrangements, it cannot be satisfied that non-disclosure would not impact on 
the accused's right to a fair trial. In these circumstances, the Crown should be advised and the Attorney 
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General given the opportunity to make further and better disclosure to address the trial judge's 
concerns. If no additional information can be provided, and the trial judge is unable to satisfy him or 
herself that non-disclosure has not adversely impacted on trial fairness, then the charter requires that a 
stay of proceedings be issue: "Doubt, in this respect, should be resolved in favour of protecting the fair 
trial rights of the accused, including the right of full answer and defence".  

Interpreted in this way, the court found that the Scheme preserved the full authority and independence 
of the judge presiding over the criminal trial to do justice between the parties, including, where 
necessary, to enter a stay of proceedings.  

Relevance to the Victorian Charter 

The Supreme Court adopted its practical interpretation of the Scheme relying on the principle that 
Parliament is presumed to have intended to enact legislation that conforms with the Canadian Charter. 
Section 32(1) of the Victorian Charter requires statutory provisions to be interpreted in a way that is 
compatible with human rights so far as it is possible to do so consistently with their purpose. The 
Supreme Court's reading down of the statute so as to confirm with the Canadian Charter was quite 
substantial. Whether an Australian court would adopt quite as flexible approach in interpreting a 
statutory scheme in accordance with the Victorian Charter remains to be seen.   

The substantive issue in this case would not arise in Australia. The National Security Information 
(Criminal and Civil Proceedings) Act 2004 (Cth) establishes a similar scheme to the Canadian Scheme, 
imposing an obligation on each party to a federal criminal proceeding to notify the Attorney General 
where that party expects to introduce information which relates to national security. There are a number 
of important differences to the Canadian Scheme. First, the Australian scheme only applies to federal 
criminal proceedings where the prosecutor has given notice in writing to the defendant that the scheme 
applies. Second, it is the court presiding over the federal criminal proceedings that considers whether 
there is a risk to national security if the information is disclosed and also whether non-disclosure would 
have a substantial adverse affect on the defendant's right to a fair trial. Unlike in Canada, there is no 
separation of the two functions between two courts.  

The decision is at www.canlii.org/en/ca/scc/doc/2011/2011scc6/2011scc6.html.   

Rosannah Healy is a Lawyer and Pro Bono Coordinator at Allens Arthur Robinson 

 

Courts Should Consider the Proportionality of Evictions from Public Housing – The 
Sequel to Pinnock 

Hounslow London Borough Council v Powell; Leeds City Council v Hall; Birmingham City Council v 
Frisby [2011] UKSC 8 (23 February 2011) 

In Manchester City Council v Pinnock [2010] UKSC 45 (Pinnock) the UK Supreme Court held that a 
person at risk of eviction from their home by a local authority should be able to question the 
proportionality of eviction (although there is no right under domestic law to remain in the property); and 
an independent tribunal should be able to assess proportionality with reference to article 8 of the 
European Convention for the Protection of Human Rights and Fundamental Freedoms (Convention). 

The Court in Pinnock considered article 8 rights in relation to a “demoted tenancy”. In the current case, 
the Court had to consider whether proportionality should be assessed where possession is sought 
against an introductory tenant or a tenant under the homelessness regime (both of which are more 
common than demoted tenancies).  

The Court held that the article 8 proportionality assessment should (in limited circumstances) be carried 
out in relation to these tenancies and provided some degree of guidance as to when and how the 
proportionality assessment should be undertaken by lower courts. 

Facts 

Ms Powell, Mr Frisby and Mr Hall (the Appellants) were each the subject of an application by their local 
council for possession of the public housing property he/she lived in. 

Legislative regime  
The most common form of public housing tenancy in the UK is a secure tenancy. Secure tenants must 
be given notice setting out why possession is sought and the tenant can’t be evicted unless prescribed 
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grounds are established and, in most cases, the court is satisfied that it is reasonable to make the 
possession order.  

Certain types of tenancies are excluded from the secure tenancy regime: introductory tenancies, 
homelessness licences and demoted tenancies. These forms of lesser tenancies are the result of a 
deliberate policy by government to set up a hierarchy of secure and insecure tenancies. 

The Appellants  

Ms Powell was provided with accommodation by Hounslow London Borough Council (Hounslow) under 
the homelessness regime. She lived there with her four children and her partner. Ms Powell’s housing 
benefit was suspended on three occasions causing her to fall behind in rent. On the first and second 
occasions, she was able to catch up; on the third she was issued with a notice to quit and, although her 
benefit and rental payments resumed, she remained 11 weeks in arrears. Hounslow then applied for 
possession, relying on the notice to quit it had issued six months earlier in March 2008. 

Mr Hall and Mr Frisby were introductory tenants of Leeds City Council (Leeds) and Birmingham City 
Council (Birmingham) respectively. Both men had been the subject of a number of noise complaints by 
neighbours and had previously been served with noise abatement notices. After further noise complaints 
against each, Leeds and Birmingham commenced possession proceedings.   

The relevant county court ordered possession against Ms Powell and Mr Hall. The county court 
dismissed Mr Frisby’s defence but adjourned making a possession order pending an application for 
judicial review. The Court of Appeal heard the appeals of Ms Powell, Mr Hall and Mr Frisby together in 
March 2010. It dismissed each of the appeals and upheld the orders for possession.   

The Appellants then appealed to the UK Supreme Court.  

Decision  

“Home” under article 8 of the Convention   

The threshold question is whether the property is a person’s “home” for the purposes of article 8(1) of 
the Convention, which provides that ‘Everyone has the right to respect for his private and family life, his 
home and his correspondence’. 

Article 8(2) of the Convention then requires that any interference with this right by a public authority 
must be pursuant to one or more of the specified legitimate aims (including the “protection of the rights 
and freedoms of others”) and that it should be a proportionate means of achieving that aim.   

The Court accepted that the Appellants had sufficient and continuing links with their premises to 
establish that it was their home and that article 8 was therefore engaged. Lord Hope commented that 
this is only likely to be contested where a person has “only recently moved into accommodation on a 
temporary or precarious basis” (at [33]). 

Proportionality 

Essentially, the Court was considering when courts can decline to make a possession order despite 
domestic law conferring an unqualified right to make such an order. Previously, this could happen only 
via two narrow “gateways” established in Kay v Lambeth London Borough Council [2006] UKHL 10, 
which did not include where the interference with the person’s home could be shown to be a 
disproportionate measure. 

This position was broadened by Pinnock, based on the clear line of jurisprudence from the European 
Court of Human Rights that a person at risk of being evicted from his or her home in response to an 
application by a local authority, should have the right to question the proportionality of that measure and 
have it determined by an independent tribunal (Pinnock at [45]).   

Form and content of the proportionality review required by article 8 

The Court reinforced the position in Pinnock that the court will only have to consider the proportionality 
of a possession order if:  

• an article 8 argument is raised by the tenant; and  

• the argument crosses the “high threshold” of it being “seriously arguable” that making the 
possession order was or would be disproportionate. This question will be determined summarily 
and, if the court is not satisfied that it is seriously arguable that the facts presented by the tenant 
could affect the order the court might make, the article 8 argument will be dismissed.   
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Only after this will the court consider whether making an order evicting the tenant is a proportionate 
means of achieving a legitimate aim; only then will it be necessary for the judge to consider the tenant’s 
personal circumstances against the aims of the public authority.  

Further, as identified in Pinnock (at [52]), public authorities are presumed to apply for possession for the 
purpose of achieving the following two aims: (a) vindication the authority’s ownership rights; and (b) 
compliance with the authority’s public duties in relation to management and allocation of housing stock. 
Together these constitute a legitimate aim for the purposes of article 8(2) of the Convention. The Court 
reiterated that the legitimacy of a local authority’s aims will be presumed and the local authority will not 
be required to explain or justify its reasons for seeking possession above these aims. 

The court must then weigh up any factual objections raised by the tenant and the tenant’s personal 
circumstances against these twin-aims.    

Statutory interpretation and article 8 compatibility   

An article 8 proportionality review was held to apply to both homelessness licences and introductory 
tenancies. In the case of introductory tenancies, there is an express legislative requirement that, if 
certain procedural requirements are satisfied, the court must make a possession order (i.e. the court 
does not have discretion to refuse to make the order).  

In considering this legislative limitation, the Court used the same analysis as Pinnock, which found that 
there is an inherent requirement of lawfulness in the procedure for seeking a possession order and this 
inherent requirement includes lawfully following procedure with regard to the tenant’s article 8 rights. 
Therefore, the lack of judicial discretion conferred by the legislation did not prevent tenants from raising 
article 8 as a defence or a lower court from addressing the issue of proportionality.   

In reaching this position, the Court also referred to:  

• section 3(1) of the Human Rights Act 1998, which provides that, so far as possible, legislation must 
be read and given effect in a way that is compatible with Convention rights; and  

• section 7(1)(b) of the Human Rights Act 1998, which provides that a person who claims that a 
public authority has acted incompatibly with a Convention right (and therefore unlawfully), can rely 
on a Convention right in legal proceedings if he or she was or would be a victim of the unlawful act.  

Outcome of Appeals 

In light of the decision in Pinnock, Hounslow offered Ms Powell suitable alternative accommodation (still 
on a non-secure basis) and Leeds offered Mr Hall a secure tenancy of his current property 
(acknowledging that there had been no recent reports of noise or nuisance).  

The Court held that, if Ms Powell had not been offered a property, there may have been grounds to 
remit the case to the county court for consideration of article 8 proportionality and stated that, because 
of her homelessness, it would have been preferable to give her an opportunity for the proportionality of 
the order to be considered in light of her personal circumstances.  However, the Court held that it was 
not necessary to reach a view on this point. In contrast, the Court held that Mr Hall had not established 
that it was seriously arguable that the making of the order was disproportionate and stated that, if not for 
the offer of housing (which made it useless to maintain the possession order), it would have dismissed 
the appeal.  

The Court allowed the appeals of both Ms Powell and Mr Hall and set the possession orders aside.    

Birmingham did not extend a settlement offer to Mr Frisby. The Court held that Mr Frisby had not been 
given an opportunity to present his arguments on proportionality in the county court, but that there was 
no reason to think that it was seriously arguable that the making of the possession order was 
disproportionate. Noting that Mr Frisby had not taken advantage of the opportunities for review available 
to him, the Court dismissed the appeal.  

Relevance to the Victorian Charter 

The findings of the UK Supreme Court that courts of first instance can consider human rights based 
arguments are relevant to current debates about the scope of the Victorian Charter.  

We are still awaiting a decision from the Victorian Court of Appeal in the appeal of Director of Housing v 
Sudi [2010] VCAT 328 (31 March 2010), in which a key issue is whether or not the Victorian Civil and 
Administrative Tribunal has jurisdiction to determine matters under the Victorian Charter.   
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On a different note, the settlement offers made by Hounslow and Leeds reiterate that justiciable human 
rights are an important mechanism for alerting public authorities to the hardships of clients and opening 
the door for negotiated outcomes that meet the needs of both parties. The UK’s secure versus non-
secure tenancy structure has the effect of grouping all new, homeless and challenging public housing 
tenants together and removing certain procedural safeguards for them. The article 8 protections allowed 
for arguments to be raised about the circumstances relevant to each individual, which is an important 
avenue to have when advocating for disadvantaged clients, particularly in circumstances where legal 
protections have been removed.  

The decision is at www.bailii.org/uk/cases/UKSC/2011/8.html.   

Lucy Adams is a lawyer with the PILCH Homeless Persons Legal Clinic 

 

HRLC Policy Work 
Australia’s Extradition Legislation Must Guarantee Protection from Torture and the 
Death Penalty 
Loopholes in Australia’s extradition procedures need to be closed to prevent exposing people to human 
rights violations, the Human Rights Law Centre has recommended. 

The Commonwealth Attorney-General’s Department concluded in March its consultation process for an 
exposure draft to update the Extradition Act and Mutual Assistance in Criminal Matters Act. 

HRLC Executive Director, Phil Lynch, said both the current and proposed process for accepting 
extradition requests and cooperating with foreign criminal investigations had inadequate safeguards to 
ensure Australia would not directly, or indirectly, be involved in human rights violations. 

“Australian law should absolutely prohibit the involvement of Australian officials in exposing a person to 
death, torture, cruel treatment or a flagrant denial of justice,” Mr Lynch said. 

The HRLC submission also highlighted problems posed by the Mutual Assistance Act, potentially 
partnering Australia in investigations with countries that enforce the death penalty, and the Foreign 
Evidence Act which provides that in certain cases, Australian authorities could use evidence obtained by 
torture. 

“The risk of torture is currently one of the mandatory grounds to refuse mutual assistance to another 
country, but the death penalty is strangely not. This should be fixed,” Mr Lynch said. 

Neither of the Acts provide that extradition or assistance will be refused in situations where it would 
expose a person to the real risk of violation of other fundamental human rights, such as cruel, inhuman 
or degrading treatment or unfair trial proceedings. 

“Although the proposed Bill contains some important additional safeguards, if the Government is fully 
committed to protecting and promoting human rights, these safeguards need to be strengthened and 
need to be non-negotiable,” Mr Lynch said. 

The Government first released its draft legislation for public consultation in July 2009 and then called for 
a second round of submissions regarding an amended draft in January 2011. 

A copy of the submission can be found at: HRLRC Submission on draft Extradition and Mutual 
Assistance Bill 2011. 

 

Australian Government Considering Response to Universal Periodic Review 
On 27 January 2011, as part of its Universal Periodic Review appearance, Australia received 145 
recommendations from the global community as to how to improve the promotion and protection of 
human rights on the ground. The recommendations ranged from enacting a comprehensive national 
Human Rights Act, to recognising same-sex marriage, to enshrining Indigenous and racial equality 
rights in the Constitution, to abolishing mandatory immigration detention. 

The Australian Government has committed to fully consider the recommendations over the coming 
months and to formally respond to them at the UN Human Rights Council in Geneva in June. At this 
time, Australia must indicate whether it accepts or rejects each of the 145 recommendations. Australia’s 
response presents both a test and an opportunity for the protection of human rights at home and the 
enhancement of our international standing and reputation abroad. 

http://www.bailii.org/uk/cases/UKSC/2011/8.html�
http://www.hrlrc.org.au/files/HRLRC-Submission-on-draft-Extradition-and-Mutual-Assistance-Bill-20111.pdf�
http://www.hrlrc.org.au/files/HRLRC-Submission-on-draft-Extradition-and-Mutual-Assistance-Bill-20111.pdf�


Human Rights Law Centre Bulletin 
 

26 

On 2 March 2001, the Attorney-General, the Hon Rob McClelland MP, issued a Ministerial Statement 
regarding the Universal Periodic Review and tabled the 145 recommendations made in relation to 
Australia in Federal Parliament. In the Statement, the Attorney states that “the Government firmly 
believes that a nation that respects fundamental human rights is a nation that is safer, more resilient, 
productive and stable” and that “the Universal Periodic Review is an important opportunity to reflect on 
progress we have made and to renew our determination that in the fields of human rights, equality and 
opportunity, we can always achieve more.” 

On 7 March 2011, the Australian Government announced a public consultation seeking submissions on 
how it should respond to and prioritise the 145 UPR recommendations. Submissions of up to 3 pages 
are called for by 31 March 2011. 

The Australian Government’s consideration of the UPR recommendation provides an important 
opportunity for community organisations to encourage the Government to take concrete actions to 
positively respond to and implement the recommendations of the UPR. 

For further information about Australia’s Universal Periodic Review, see 
www.hrlrc.org.au/content/universal-periodic-review-ngo-delegation-updates/. 

Ben Schokman is the Director of International Human Rights Advocacy at the Human Rights Law 
Centre 

 

Reducing Offending and Strengthening Correctional Accountability for a Safer Victoria 
Over the last decade, prison numbers and spending in Victoria have increased significantly, with little 
evidence that this is making our community safer or is a sound investment.  

The Baillieu Government has the opportunity to shift from existing policies that are expensive, inefficient 
and ineffective and advance an evidence-based reform agenda that breaks the cycle of offending and 
strengthens community safety and cohesion.  

Recognising this, the Human Rights Law Centre has prepared a short policy paper for the Victorian 
Government regarding correctional reform which would, consistent with the Baillieu Government’s public 
commitments: 

• contribute to a fairer, safer and more just Victoria; 

• enhance transparency and accountability in government and public service; and 

• uphold rights and freedoms. 

Consistently with these commitments, the paper recommends that the Baillieu Government should: 

• strengthen evidence-based correctional and community policies and programs which target causes 
of offending, promote rehabilitation and reduce recidivism; and 

• establish an independent, effective, publicly accountable and adequately resourced prison 
inspectorate to monitor and report on prison operations and conditions.   

 

Ruggie Releases Guiding Principles on Business and Human Rights 
On 21 March 2011 the UN Special Representative on business and human rights, John Ruggie, 
released his final report, the "Guiding Principles on Business and Human Rights: Implementing the 
United Nations 'Protect, Respect and Remedy' Framework". The report is the culmination of six years of 
work by the Special Representative in the development of norms for business and human rights. 

The Guiding Principles seek to 'operationalise’ the Protect, Respect and Remedy framework established 
by the Special Representative in 2007. That framework sets out the state duty to protect human rights, 
the corporate responsibility to respect human rights and the greater need for victims of corporate-related 
human rights abuse to access a remedy. The Human Rights Council mandated the Special 
Representative with the task of "operationalising" the framework and the Guiding Principles seek to do 
just that.  

In short, the Guiding Principles provide useful guidance in the three areas of the framework: 

1. The State Duty to Protect: This duty ranges from soft to hard regulation, and is said to include 
guidance to business on human rights as well as requiring states to enforce laws that require business 

http://www.attorneygeneral.gov.au/www/ministers/mcclelland.nsf/page/Speeches_2011_FirstQuarter_2March2011-MinisterialStatement-UniversalPeriodicReview�
http://www.ag.gov.au/upr�
http://www.hrlrc.org.au/content/universal-periodic-review-ngo-delegation-updates/�
http://www.hrlrc.org.au/files/HRLRC-Briefing-Paper-Reducing-Offending-and-Strengthening-Correctional-Accountability-for-a-Safer-Victoria-_for-web.pdf�
http://www.hrlrc.org.au/files/HRLRC-Briefing-Paper-Reducing-Offending-and-Strengthening-Correctional-Accountability-for-a-Safer-Victoria-_for-web.pdf�
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enterprises to respect human rights. Business enterprises of the state, such as export credit agencies, 
are subject to particular duties and should be required to exercise human rights due diligence. The 
Guiding Principles also suggest standards for states in their commercial dealings or contractual 
relationships, in supporting business in conflict affected areas and when acting in multilateral 
institutions.  

2. The Corporate Responsibility to Respect: This responsibility requires corporations to have human 
rights policies, to carry out human rights due diligence and to otherwise takes steps to mitigate adverse 
human rights impacts. It also suggests that businesses should actively monitor human rights impacts 
and be prepared to publicly account, particularly if called on to do so by stakeholders. The corporate 
responsibility also requires businesses to operate in processes for remediation where they have 
contributed to adverse human rights outcomes. 

3. Remedies: The Guiding Principles state that there should be state-based grievance mechanisms, 
both judicial and non-judicial, as well as non-state based mechanisms available to provide remedies for 
breach. Businesses should participate in effective operational-level grievance mechanisms. 

Whilst the Guiding Principles are welcome and articulate important norms for states and businesses, in 
some respects they are weaker than many in the NGO sector may have hoped. For example, the 
Guiding Principles have not articulated that States should require due diligence from corporations as 
part of the state duty to protect (even though corporations are required to undertake due diligence as 
part of the responsibility to protect). There is also no requirement for states to regulate the extra-
territorial activity of corporations and instead states are asked to 'set out clearly the expectation' that 
corporations will respect human rights. Thirdly, although the Guiding Principles set out the types of 
remedies that should be available, they do not articulate the important and uncontroversial norm that 
there is a right to a remedy for human rights violations. 

The Guiding Principles will be presented to the Human Rights Council in June 2011 for endorsement. 

The Guiding Principles are at www.business-humanrights.org/SpecialRepPortal/Home/Protect-Respect-
Remedy-Framework/GuidingPrinciples.  

Emily Howie is the Director of Advocacy and Strategic Litigation at the Human Rights Law Centre. 

 

HRLC Casework 
Coronial Inquest into the Death of Tyler Cassidy 
In December 2008, 15 year old Tyler Cassidy was shot dead by Victoria Police. On Friday 11 March 
2011, nearly two and half years later, the hearing of the inquest into Tyler's death was concluded. State 
Coroner, Jennifer Coate, indicated that her report, including findings and recommendations, would be 
handed down in a matter of months rather than weeks. 

The police directly involved in the shooting argued that Tyler's death was 'suicide by cop'. On the other 
hand the family argued that the death was either homicide or justifiable homicide, but that the police 
should not abdicate all responsibility for their lethal actions by arguing for suicide finding. 

The HRLC was an interested party in Tyler's inquest and made submissions about the application of the 
Victorian Charter of Human Rights. The HRLC argued that the case raises the right to life, children's 
rights and rights to non-discrimination. In particular, this means that the Victoria police must have proper 
procedures in place to protect life, and that those procedures should take into account the vulnerability 
of children. This means police should be trained in non-lethal and non-violent means of defusing tense 
and volatile situations, they should provide the necessary protection to young people and police policies 
on the use of force must clearly state that lethal force may only be used where it is absolutely necessary 
and proportionate. 

The case also raises the need for independent investigations of deaths in custody and HRLC called for 
an independent body to be established to conduct the primary investigation in cases such as these 
involving police shootings. 

 

http://www.business-humanrights.org/SpecialRepPortal/Home/Protect-Respect-Remedy-Framework/GuidingPrinciples�
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Opinion: Uphold the Right - Reform of Police Training is Crucial to Everyone’s Safety 
In December 2008, 15 year old Tyler Cassidy was shot dead by Victoria Police. Tyler’s direct interaction 
with police lasted only 73 seconds. He was sprayed with capsicum foam twice before ten shots were 
fired by police. 

Last week, nearly two and a half years later, the public hearing of the Coroner’s inquest into Tyler’s 
death has concluded.  Whilst we wait for the Coroner’s findings, there are immediate and ongoing 
human rights concerns that Victoria Police must address about the way its officers interact with young 
people in crisis. 

The police officers directly involved in the shooting of Tyler are seeking a finding from the Coroner that 
Tyler committed suicide. 

Tyler may have been highly agitated and distressed, but police officers should be fully equipped to 
safely deal with a wide range of circumstances without resorting to lethal force.  

In the course of their work, police officers will be involved in confrontations with the public where they 
must act to protect not only themselves from death or injury, but also the general public and the person 
directly involved. However, in some respects the Victoria Police do not have a good track record; its 
members have shot and killed more people than the police of any other state in Australia. 

Victoria Police must immediately focus on preventing similar deaths from happening again and prepare 
its officers with the ability to defuse tense situations.  If there is such a phenomenon as ‘suicide by cop’ 
then our police need protocols and training to deal with those circumstances in ways that do not result in 
police fulfilling ‘death wishes’.   

Perhaps we could learn from the methodology used by other professions who deal with young people in 
crisis on a daily basis. Youth workers, social workers and teachers work with those young people every 
day; the workers are unarmed, and many have developed excellent skills for talking young people down 
and successfully defusing volatile and even violent situations. 

Tyler’s death and the subsequent inquest have revealed gaps in the way we equip our police force to 
deal with young people in crisis. Instead of teaching empathy and communication, the training of police 
for critical incidents in the period up until Tyler’s death was focused on combat. 

A damning internal police report showed that for a 10 year period from 1996 to 2009, training focused on 
‘martial arts type defence tactics, scenario training promoting a confrontationist style and the use of 
‘paint ball’ close quarter scenario ‘gun fights’. 

Separately, a 2009 Office of Police Integrity report found that insufficient attention was paid to 
communication skills and for at least three years from 2006 to 2009 there had been no training on 
identifying or responding to people in mental health crisis. (This is particularly concerning given that 
2007 research showed that people with schizophrenia are 17 times more likely to be shot by Victoria 
Police than the general population.) 

The impact of poor training was to reduce the range of non-violent and non-lethal options used by 
police, such as communication, negotiating compromises, disengagement and techniques for creating 
time.  According to the police internal report, the impact is seen in police responses to street offences, 
“where there is a tendency to deploy OC [capsicum] spray as a first option”. That is, spray first and ask 
questions later. 

While the police have recently made welcome improvements in training, particularly relating to dealing 
with vulnerable persons, that training still fails to recognise the vulnerability of children and young people 
and the need to provide them with special protection. 

Police are tasked to protect, serve and ‘uphold the right’.  Nowhere is that more critical than in the 
obligation police have to protect children and young people.  Victoria’s Charter of Human Rights, a law 
passed in 2006, now creates a legally binding obligation on Victoria Police to ensure that their policies 
and systems protect and promote human rights, including the right to life and best interests and 
protection of children. 

It is essential that our state government and Victoria Police ensure that there is urgent systemic change 
to provide police with the full range of tactical options to allow them to defuse volatile situations without 
resorting to lethal force. This is crucial for the safety of the public and the police. 
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If there is ever a case that is a catalyst for this kind of reform, then surely the shooting death of a 15 
year old boy is it. 

Emily Howie is the Director of Advocacy and Strategic Litigation at the Human Rights Law Centre. 

 

HRLC Media Coverage 
News coverage, editorial and opinion 
The Centre has featured in the following media coverage since the last Bulletin: 

• Farrah Tomazin, 'Tough on crime pledge becomes Clark's tall order’, The Age, 27 March 2011 

• Farrah Tomazin, ‘Neighbourhood and Koori courts could go’, The Age, 27 March 2011 

• Shelley Hadfield, ‘Judge Diggers by actions, not just comments General Peter Cosgrove urges’, 
(AAP) Herald Sun, 25 March 2011 

• 2UE Radio, ‘Posts on Facebook by defence personel undermine Australia’s mission’, Mornings with 
David Oldfield, 25 March 2011 

• Emily Howie, 'When the police are the wrong people to investigate', The Age, 16 March 2011 

• SBS Radio, 'Changes urged to extradition laws', SBS Radio, 13 March 2011  

• PM, 'Coroner retires to consider finding in police teen shooting inquest', ABC Radio, 11 March 2011  

• Jeff Waters, 'Vulture Funds', Newsline, Australia Network, 2 March 2011  

 

Seminars & Events 
Taking Human Rights from Geneva to Geraldton and Geelong: 
Using the Universal Periodic Review Process to Improve Human Rights on the Ground 
Public Forum with expert panel: 
• The Hon Catherine Branson QC, Australian Human Rights Commission 
• Dr Annemarie Devereux, Office of International Law, Attorney-General’s Department 
• Ben Schokman, Human Rights Law Resource Centre 
Perth: 12pm, Monday 28 March 2011, Mallesons Stephen Jaques, Level 10, 152 St Georges Terrace 
Sydney: 12:30pm, Tuesday 29 March 2011, DLA Phillips Fox, 201 Elizabeth St,  
Melbourne: 1pm, Wednesday 6 April 2011, Room 102 Melbourne Law School, 185 Pelham St, Carlton 
RSVP: admin@hrlrc.org.au or (03) 8636 4450 
 
Will the Revolution be Tweeted?  
The Role of Social Media in Promoting and Protecting Human Rights 
Seminar with: 
• Professor Sarah Joseph, Director, Castan Centre for Human Rights Law 
• Simon Sheikh, National Director, GetUp! 
• Jonathan Green, Editor, The Drum, ABC 
• Alex Pagliaro, Refugee Campaign Coordinator, Amnesty International Australia 
Date: 12:30pm to 2pm, Tuesday, 5 April 2011 
Venue: Monash University Law Chambers, 472 Bourke Street, Melbourne 
Cost: Entry by gold coin donation 
RSVP: by 28 March to castan.centre@monash.edu or (03) 9905 3327 
 

HRLC Brings You the Latest Human Rights News and Views 
The HRLC now brings you the latest Australian, regional and international human rights news, views 
and developments as they happen. To keep informed of the latest developments, and to be a part of the 
HRLC community: 

• follow us at http://twitter.com/rightsagenda for updates as they occur; 

• join us at www.facebook.com/pages/HumanRightsLawResourceCentre; and 

http://www.theage.com.au/victoria/tough-on-crime-pledge-becomes-clarks-tall-order-20110326-1cb3l.html�
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• visit www.hrlrc.org.au every Friday for a weekly human rights news summary.   

 

Human Rights Jobs 
Community Legal Sector Opportunities 

• PILCH is advertising an exciting Public Interest Referrals Manager position at the forefront of pro 
bono and public interest law in Australia. PILCH is an independent, not-for-profit organisation 
whose mission is to improve access to justice, protect human rights and address disadvantage and 
marginalisation in the community.  

• The UN Information Centre in Canberra is advertising a Public Information Assistant position. 

• The Association for the Prevention of Torture is seeking an experienced and highly motivated 
Programme Officer to implement its Asia-Pacific regional programme in cooperation with its 
partners. Established in 2007, the APT’s Asia-Pacific Programme works for the prevention of torture 
and other ill-treatment in the region, with a focus on priority countries, including Indonesia, Nepal 
and Thailand. 

There are also a range of current vacancies with community legal centres across Australia.   

Join the sector and fight the good fight for human rights and social justice!  Further details at: 

• www.communitylaw.org.au/cb_pages/jobs_and_getting_involved.php#clc; and 

• www.clc.net.au/JobAds/   

 

Foreign Correspondent 
NGO Statement to the UN Human Rights Council on the Review of its Work and 
Functioning 
On 24 February 2011, the UN Human Rights Council concluded its work on the review of the Council’s 
work and functioning. Many stakeholders have expressed their disappointment with the "Outcome" that 
was adopted. The following is a statement delivered by Roland Chauville, Director of UPR Info, to the 
UN Human Rights Council on 18 March 2011, which was made on behalf of 29 international NGOs, 
including the Human Rights Law Centre. 

Mr. President, 

On the 24th of February, the Human Rights Council completed the Review of its Work and Functioning. 
All stakeholders invested a significant amount of energy and resources towards a review that suggested 
promising results and created high expectations from civil society around the world. Unfortunately, in its 
final stages, the process was diluted to a mere ‘fine-tuning’ exercise as opposed to a thorough Review. 
The adopted Outcome of the Review and Functioning of the UN Human Rights Council did not introduce 
major improvements in any area, including the Universal Periodic Review. Many proposals made by 
various stakeholders that were specifically aimed at strengthening the UPR were dropped over the 
course of the Review. 

Mr. President, 

37 NGOs from Geneva and around the world came together last October to put forward a collection of 
proposals to improve the UPR process. This Joint NGO Contribution was submitted to the first session 
of the Open-ended intergovernmental working group in October 2010 and contained seven key issues 
upon which actions needed to be taken to strengthen the UPR. Although some proposals contained in 
this Contribution were supported, others - very strong ones – were disregarded. Hence, there is no 
provision in the Outcome to ensure well-prepared, inclusive and meaningful national consultations. It is 
also regrettable that the UN compilation and stakeholders’ summary will not be introduced during the 
UPR working group, and will consequently not be given the same importance as the National report. 
Moreover, the Outcome fails in requiring recommendations to be specific and action-oriented in order to 
guarantee their meaningful implementation. In regards to the follow-up, although the Outcome makes 
provisions for consultations with stakeholders, it does not contain any mechanism or modality to assess 
such a follow-up. Finally, non-ECOSOC NGOs will continue to be excluded from the adoption process 
despite their full participation in the initial submission of information. 

http://www.hrlrc.org.au/�
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Mr. President, 

We believe that the UPR process has a much greater potential than currently reflected in the Outcome 
of the Review. It is now the role of the Human Rights Council and States to make best use of the 
Outcome and improve the mechanism by doing. We therefore call on all States and the Council to 
continue, through the second cycle, working on strengthening the UPR in order to ensure transparent 
and meaningful national consultations, improved opportunities for civil society and thorough 
assessments of implementation of UPR recommendations. 

I thank you, Mr. President. 

This statement was made on behalf of 29 NGOs from Geneva and abroad: Asian Forum for Human 
Rights and Development, AWOMIZ, Baha'i International, Cairo Institute of Human Rights Studies, 
Center for Development of Democracy and Human Rights, Child Rights Information Network, 
CIFEDHOP, CODAP, Youth Resource Centre on Human Rights, Commonwealth Human Rights 
Initiative, Corporacion Humanas, Democracy Coalition Project, Edmund Rice International, FIACAT, 
Forum Human Rights, Four Freedoms Forum, Franciscans International, Geneva for Human Rights, 
Human Rights House Foundation, Human Rights Law Centre, Human Rights Watch, International 
Commission of Jurists, International Service for Human Rights, Marist International Solidarity 
Foundation, NGO Group for the CRC, Save the Children, School as an Instrument of Peace Cote 
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If I Were Attorney-General… 
Constitutional Guarantees for Equal Treatment Before the Law 
Thank you Honourable Members of the House, and distinguished guests. I dedicate this, my maiden 
speech, to my father, Ron Castan, who taught me that the law can be a powerful instrument for social 
change, but it can also be a regressive and obstructionist force, if stagnant, wrongful and unjust. 
Changing the law is not always an easy task, and fundamental reform is always subject to political 
pressures, entrenched interests and economic costs. But for those reasons, as Attorney General I have 
made it my goal to fundamentally reform three fundamental aspects of the way our Australian legal 
system impacts unequally upon people, and to see those changes through.  

Let me state my agenda very briefly: I believe the Australian Constitution should be amended to 
guarantee ‘equal treatment before and under the law, and equal protection and benefit of the law without 
discrimination’ as found in many comparable nations’ Constitutions. This is long overdue, and it is 
consistent with Australians’ expectations of their legal system, and with commitments the executive 
government has undertaken at international law. 

With the Speaker’s forgiveness, I will elaborate. The Government intends to formalise recognition of 
Australia's Indigenous peoples within the Commonwealth’s Constitution. Remedying this fundamental 
omission is long overdue. To change the Constitution requires a referendum. The last referendum on 
Indigenous issues, in 1967, removed a limitation on the federal Parliament's capacity and allowed the 
Parliament to make laws for the 'Aboriginal race' (s51 (xxvi)). It also deleted the racist requirement in 
s 127 that ‘Aboriginal natives not be counted’ as part of the population of the states and territories for 
certain purposes. These amendments to the Constitution met with tremendous support from the 
Australian community, and, importantly, they had bipartisan support from the major political parties, thus 
the referendum passed with a resounding majority (over 80 per cent in all states and over 90 per cent in 
some).  

While the 1967 referendum was considered a success, most are not. The majority of attempts at reform 
of the Constitution have failed — of 44 referenda, only 8 have passed, in part because of the 
peculiarities of our 'double majority' requirement (which requires that not only a majority of people 
approve of a change, but a majority of people in a majority of states), and in part because of political and 
community uncertainty about the meaning and impact of changes. 

So for referenda to succeed, there must be widespread political and popular support; I would like to see 
90 per cent of the Australian voters approve of changes to our Constitution. The government has 
therefore called on an ‘expert panel’ to assist in engaging everyone in the conversation about 
constitutional reform for Indigenous peoples. Community consultations on the reforms are starting. 
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Constitutional recognition should not be limited to the Preamble of the Constitution. It is also necessary 
to amend or repeal s 51 (xxvi), which allows the Federal Parliament to now make laws regarding 'any 
race', an antiquated and possibly undefinable concept. As I said earlier, there should be an ‘equality’ 
clause in our Constitution. In addition there are other areas of the Australian Constitution that are 
offensive, particularly s 25 which anticipates 'people of any race' could be disqualified from state voting. 

We must now to find the right balance between identifying appropriate constitutional reform, and 
delivering the reform message to the wider Australian community. The more topics the 'recognition 
referendum' includes, the better it will remedy the injustice and omissions of our past, however with that 
comes the risk of community and political division on the content and impact of the proposed changes. 
This is a risk we as government must address, through providing coherent information, and clear 
leadership on the need for these reforms. I call on the opposition leadership, the minor parties and the 
independent members of the Parliament, to support the Expert Panel’s recommendations, so once 
again we can face the public with a constitutional referendum that is supported by the whole of our 
political spectrum The referendum date has not been set, and it was expected to be before the next 
federal election, but it is critical that we get the reform proposal right, for Aboriginal and Torres Strait 
Islanders, and for all Australians. If more time is required to achieve wide community support, I will be 
advocating for that, along with funding a community engagement campaign to develop that support. In 
time I hope the support for Constitutional reform will develop into support for a legal Accord or Treaty on 
a wider range of issues, so as to engage Australia’s Indigenous people fully in the political and legal 
processes of the nation. I draw the House’s attention to the Canadian forms of Aboriginal recognition, in 
their Constitution (s 35), in the Charter of Rights and Freedoms (s 15, and s 25) and in treaty negotiation 
processes, which are now simply a normal part of the legal and constitutional framework.  

The second area of reform I will be making is to our policy and legislation regarding mandatory 
immigration detention. As it is clear that the great majority of people seeking refugee status here in 
Australia are found to satisfy the conditions for that status, I believe that there is no legal reason to 
detain ‘offshore entry persons’ under vastly different conditions from other people seeking to immigrate 
to Australia. The artificial excising of Christmas Island and other offshore territories as beyond the 
normal legal processes of the Migration Act has always been a farcical pretence, and this practice must 
end. The deaths, and then the funerals of those who drowned off Christmas Island, as well as the recent 
breakouts, protests and suicides in detention centres, may have reignited our attention to this issue, but 
our failings in this area are longstanding. Preventative detention should only be invoked where there is a 
high degree of risk to the community that justifies such detention. As it is clear that no such risk exists in 
the majority of refugee claimants, they should be allowed to reside in the community while their refugee 
claims are assessed. We must now find a better way to deter refugees from crossing treacherous seas 
to come to our shores, and a more humane way of processing those that do so. 

Finally, I believe it is time for Australia to recognise same-sex marriage. There are 10 western nations 
that already do so (Argentina, Belgium, Canada, Iceland, Netherlands, Norway, Portugal, South Africa, 
Spain, Sweden) as well as another two countries where it is permitted in certain states or cities (USA 
and Mexico). This has not destroyed or impaired the institution of marriage, as some predicted. Marriage 
is a socially constructed institution, mandated by religious orthodoxy, and legally approved. The 
restrictions on marriage have changed over time. It was not so long ago that people of different cultures 
or faiths were precluded from marriage, yet now that limitation is considered baseless. Australia can 
legalise recognition of same-sex relationships as it does other relationships. This is consistent with 
s 116 of the Australian Constitution, which guarantees religious freedom, and precludes establishment 
of a religion, or imposing any religion. If someone (such as a religious celebrant) does not wish to 
officiate over same-sex marriages, they cannot be made to do so, under our Constitution. But if a couple 
wish to be recognised as living together ‘under law’ we now must permit them that self-expression.  
I have touched on just three areas of law that I intend to reform, these are not all that I believe are 
needed. Issues such as a federal Human Rights Act, implementation of our existing international 
obligations, reform of the scope of many dimensions of executive power, and the proper funding of a 
wide range of legal and support services are necessary. But I note the Speaker has indicated my time is 
exhausted, so I will resume my seat. I look forward to working with my ministerial and parliamentary 
colleagues in bringing equality within the legal system to all Australians. 

Melissa Castan teaches law and is a Deputy Director of the Castan Centre for Human Rights Law at 
Monash University 
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