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Who is the guide for?
The guide is designed to help people who are investigated, charged or convicted of crimes, 
and the organisations that work with them, to advocate for their human rights. This guide is 
designed to help identify when the Charter might be able to help protect human rights and 
how to get further help.

The guide is focused on human rights that are specific to people being investigated, charged 
or convicted of crimes. We have produced a separate guide for victims/survivors of crime 
and a separate guide for the rights of people in prisons. They are available here. 

The Charter does not apply outside Victoria.

Aim of this guide: 

This guide aims to help Victorians who 
are investigated, charged or convicted of 
crimes to protect their human rights under 
Victoria’s Charter of Human Rights and 
Responsibilities (the Charter).

https://www.facebook.com/HumanRightsLawCentreHRLC/
https://twitter.com/rightsagenda
https://www.instagram.com/humanrightslawcentre/
https://www.hrlc.org.au/charter-advocacy-guides
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What are  
human rights?
Human rights are rules that governments 
around the world have promised to comply 
with and that seek to ensure that everyone 
one of us, no matter who we are or where 
we are, can live a decent, dignified life.

Human rights reflect values like freedom, 
respect, equality and dignity. 

Respect for human rights helps to keep our 
society fair, just and equal.

Human rights have a long history going 
back centuries to documents like the 
Magna Carta and, more recently, the United 
Nations Declaration on Human Rights. 

While Australia has promised to comply 
with many key international human rights 
treaties, people cannot enforce these 
treaties directly under Australian law. 

Unlike every other Western democracy, 
Australia has no national Human 
Rights Charter or Bill of Rights that 
comprehensively protects our human  
rights in Australian law. Instead, there is  
an incomplete patchwork of laws, like  
anti-discrimination laws, that seek to 
protect rights. 

At the state level, Victoria has protected 
key human rights in law through the 
Charter. The Australian Capital Territory 
and Queensland also have protected human 
rights through laws similar to the Charter. 

Rights protected in 
Victoria’s human 
Rights Charter
The Charter protects twenty fundamental 
human rights. The rights which are most 
relevant in the criminal justice context are:

 — The right to liberty and security of 
person.

 — The right to humane treatment when 
deprived of liberty.

 — The rights of children in the criminal 
process.

 — The right to a fair hearing.

 — The right to be presumed innocent until 
proven guilty.

 — The right not to be forced to confess 
guilt or to testify against yourself.

 — The right to be informed promptly of the 
nature and reason for the charge.

 — The right to have adequate time to 
prepare a defence and communicate 
with a chosen lawyer.

 — The right to be tried without 
unreasonable delay.

 — The right in some circumstances to 
receive legal aid.

 — The right to a free interpreter or 
communication assistance if necessary.

 
 

 — The right not to be tried or punished 
more than once for the same offence.

 — Rights against retrospective criminal 
laws including the right not to be found 
guilty because of conduct that was 
not an offence when it was engaged 
in, and the right not to have a penalty 
imposed that is greater than the penalty 
that applied when the offence was 
committed.

Unfortunately, the Charter does not protect 
economic and social rights like the right to 
food, housing, health and education.   

https://www.facebook.com/HumanRightsLawCentreHRLC/
https://twitter.com/rightsagenda
https://www.instagram.com/humanrightslawcentre/
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the Charter applies 
to public authorities 
including some 
private companies 
and community 
organisations
The Charter applies to public authorities in 
Victoria. Public authorities include Victorian 
Government agencies and officials such as 
government departments, public servants, 
local councils and other government 
bodies like VicRoads and WorkSafe. Victoria 
Police, the Office of the Director of Public 
Prosecutions and Victoria Legal Aid are all 
public authorities which are required to 
comply with the Charter. 

Courts and tribunals have to comply with 
the Charter in some circumstances. The 
Charter also applies to some private and 
community bodies when they are doing 
certain things for the government. For 
example, a private prison company, a 
community housing provider and a private 
company delivering public transport may 
all be public authorities required to comply 
with the Charter. When in doubt, please 
seek advice.

The Adult Parole Board and the Youth Parole 
Board are specifically excluded from having 
to comply with the Charter.

The Charter requires Victorian public 
authorities, including government 
departments, public servants, local 
councils, Victoria Police and other 
agencies, to: 

 — properly consider human rights 
when making laws, developing 
policies, delivering services and 
making decisions; and 

 — act compatibly with human rights.

The Charter requires that new 
laws must be assessed in Parliament 
against human rights standards. In 
some circumstances, the Victorian 
Parliament can expressly choose to 
override human rights.

In some circumstances, the Victorian 
Government can lawfully limit or 
restrict human rights. It can only 
do this if it has a good reason for 
restricting the right and it does it in 
a reasonable way that is justified in a 
free and democratic society. 

If the Victorian Government does not 
act compatibly with human rights 
or properly consider human rights, 
the Charter gives people the ability 
to take action in the Courts. While 
you cannot take direct legal action 
for a breach of the Charter, you can 
raise the Charter breach if you have 
another legal action available. In this 
way, the Charter can help to stop or 
change the way the government acts. 
Courts cannot, however, invalidate 
laws that breach human rights. You 
also cannot get compensation for a 
Charter breach.

Courts are required to interpret laws 
consistently with human rights. 

You can raise human rights issues 
directly with the relevant Victorian 
Government agency and you can 
complain to the Victorian Ombudsman  
if a government agency breaches  
the Charter.

The Charter does not apply to the 
Federal Government or other state 
and territory governments.

How does Victoria’s Human  
Rights Charter protect rights?
The Charter is designed to protect and promote the human rights of Victorians when 
dealing with the Victorian Government. It also promotes transparency in the way the 
Victorian Government and Parliament deal with human rights.  

https://www.facebook.com/HumanRightsLawCentreHRLC/
https://twitter.com/rightsagenda
https://www.instagram.com/humanrightslawcentre/
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Protecting human 
rights using 
the Charter: 
Examples from 
Victoria and 
overseas
This guide provides examples of different 
ways the Charter, and similar human rights 
laws overseas, have been used to protect 
the rights of people in the criminal justice 
system. These examples are intended to 
help you to think about how the Charter 
might help protect the rights of people in 
the criminal justice system in different 
circumstances. The guide deals with eight 
common areas where human rights issues 
arise in this context:

 — Detention without charge.

 — Detention pending trial or sentence.

 — Detention after a sentence has been 
served, including post sentence 
detention, double punishment and 
retrospective criminal laws.

 — Access to legal representation.

 — Access to information to enable 
preparation of defence.

 — Adjusting proceedings to ensure a fair 
trial for children and people with a 
disability.

 — Conditions of detention and in court.

 — Sentencing.

1. detention without 
charge
The Charter provides that every person has 
the right to liberty and security. It sets out 
the minimum rights that people have when 
they are arrested or otherwise detained by 
the police. Generally, police can only keep a 
person in custody for a reasonable amount 
of time before they charge them. The law 
does not say what a reasonable time is – it 
depends on the seriousness of the alleged 
offence and how long it takes the police to 
interview a person. The Charter might be 
used to challenge actions by police if they 
detained a person for an unreasonable time 
without charging them.

2. detention pending 
trial or sentence

The Charter provides that a person who is 
arrested or detained on a criminal charge:

 — must be promptly brought before a 
court; 

 — has the right to be brought to trial 
without unreasonable delay; and

 — must be released if either of these 
requirements are not complied with.

Bail is the process by which some people 
are released from detention before their 
trial. Remand is the process by which 
some people are detained before their 
trial or sentence. In Victoria, the Bail Act 
1977 provides a framework for making 
decisions as to whether a person should be 
granted bail, with or without conditions, or 
remanded. 

Generally, a person accused of an offence 
and arrested is entitled to be granted bail 
unless there are exceptional circumstances 
or there is an unacceptable risk that the 
person will endanger the safety of any 
person, commit an offence while on bail, 
interfere with a witness or fail to reappear 
at Court. This is because a person should be 
presumed innocent until proven guilty. 

A number of laws have, however, been 
passed recently in Victoria to make it more 
difficult for people to get bail in certain 
circumstances and particularly where 
the person is accused of serious offences. 
Nevertheless, the Charter can still assist 
in certain circumstances to get bail, for 
example, where there will be lengthy delays 
until trial and the offence is not serious.

exAmple:  
Charter helps man get bail in 
circumstances where the time 
spent on remand before trial was 
likely to exceed any sentence 
imposed if he was found guilty: 
gray v dpp (Victorian supreme 
Court, 2008)

Mr Gray was charged with a number 
of offences, including aggravated 
burglary. In November 2007, he was 
remanded in custody. Mr Gray 
subsequently applied to the Court 
for bail. He argued that his 
continued detention was not 
justified, particularly given that his 
trial was unlikely to commence until 
late 2008. The Court considered the 
Charter and observed that:

 — the Charter guarantees the right 
to a timely trial;

 — the inability to provide a timely 
trial is relevant to the question 
of bail;

 — a trial which may not be held 
until after the accused has spent 
more time on remand than they 
are likely to serve upon sentence 
is very unlikely to be a timely 
trial; and

 — the remedies available to the 
Court to address this issue 
include releasing a person on bail.

Relying on the Charter in part, the 
Court decided that Mr Gray should 
get bail.

https://www.facebook.com/HumanRightsLawCentreHRLC/
https://twitter.com/rightsagenda
https://www.instagram.com/humanrightslawcentre/
https://www.hrlc.org.au/human-rights-case-summaries/gray-v-dpp-2008-vsc-16-january-2008
https://www.hrlc.org.au/human-rights-case-summaries/gray-v-dpp-2008-vsc-16-january-2008
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3. detention after a 
sentence has been 
served 
Under Victorian laws, a court can order 
that a person who has committed a serious 
violent or sex offence can be subject to 
further detention after they have finished 
serving their original sentence if the court 
thinks they present an unacceptable risk 
of committing further offences. These 
laws could potentially breach certain 
human rights in the Charter, including 
freedom from arbitrary detention and the 
prohibitions on double punishment and 
retrospective criminal laws. 

The Charter provides that a person cannot 
be tried and punished more than once 
for the same offence. This articulates the 
principle of double jeopardy, and the idea 
that a person cannot be tried again on 
the same facts and on the same charges 
following a valid acquittal or conviction. 

The Charter also provides that a person 
must not be found guilty of a criminal 
offence because of conduct that was not 
criminal at the time it happened. This flows 
from the principle that a person should 
know which actions constitute a crime 
so that they can adjust their behaviour 
accordingly.

exAmple:  
Charter could be used to challenge post 
sentence detention: fardon v Australia 
(high Court of Australia, 2004 and  
uN human Rights Committee, 2010)

Mr Fardon was sentenced to 14 years 
imprisonment for a number of serious 
sex offences. His sentence was due to 
expire in 2003. Just before it expired, the 
Queensland Parliament passed laws that 
allowed the Queensland Government to 
apply to the Queensland Supreme Court 
for an order for continued detention after 
the end of the sentence. The Government 
then applied for an order that Mr Fardon 
be detained indefinitely under the 
legislation. The Court made a number of 
decisions to continue to detain Mr Fardon 
until 2006, after which he was released 
under a supervision order.

Mr Fardon appealed unsuccessfully 
to the High Court where a majority 
of the Judges decided that the post 
sentence detention regime was valid. 
Mr Fardon then complained to the UN 
Human Rights Committee, arguing 
that his detention was incompatible 
with the prohibitions against arbitrary 
detention and double punishment 
under the International Covenant on 
Civil and Political Rights (ICCPR). The 
Human Rights Committee found that his 
detention was arbitrary because: 

 — Mr Fardon had already served his 
term of imprisonment, yet continued 
to be detained. His ongoing 
detention amounted to a fresh 
term of imprisonment which was 
not permissible in the absence of a 
conviction for which imprisonment 
is a sentence prescribed by law;

 — Mr Fardon’s new “sentence” fell 
within the prohibition against 
retrospective punishment and 
subjected him to a heavier penalty 
than was applicable when he 
committed the offence; and

 — the Court process was designed to 
be civil in character and did not, 
therefore, meet the due process 
guarantees required for a fair trial in 
which a prison sentence is imposed.

The Human Rights Committee has 
subsequently stated that additional 
detention after a sentence has been 
served may not be arbitrary if it 
is justified by compelling reasons 
arising from the gravity of the crimes 
committed and the likelihood of the 
person committing similar crimes in 
the future. Accordingly, the Charter 
may help to challenge particular post 
sentence detention orders that are not 
sufficiently justified. 

exAmple:  
Charter can be relevant to challenging 
the decision to make a post sentence 
detention order and conditions 
in orders: Nigro v secretary to the 
department of Justice (Victorian Court 
of Appeal, 2013)

Three men challenged post sentence 
supervision orders made under the 
Serious Sex Offenders (Detention and 
Supervision) Act 2009. Mr Lowe was 
convicted of indecent assault offences 
in 1983 and 1990. He appealed against 
a supervision order. At the time of the 
appeal, he was 79 years old, infirm 
and lived in an isolated area. Mr Nigro 
was convicted of a child pornography 
offence. He challenged a supervision 
order and conditions that restricted 
his ability to obtain employment, 
engage in community activities and 
access technology. Mr Ghebrat had 
been convicted of three counts of rape. 
He appealed a supervision order and 
conditions that imposed a curfew and 

restricted his ability to drink alcohol and 
obtain employment.

The Court decided that the Charter was 
relevant to interpreting the legal test 
as to whether the Court should make a 
supervision order. The Court decided to 
set aside Mr Lowe’s order because the 
wrong test was applied which led to the 
wrong decision being made in his case. 
The Court upheld the orders made for 
Mr Nigro and Mr Ghebrat, but cancelled 
all of the conditions in Mr Nigro’s case, 
and the employment condition in  
Mr Ghebrat’s case. The Court decided 
that the relevant conditions were 
uncertain, unreasonably wide or not 
properly connected to offences the men 
were said to pose an unacceptable risk 
of committing.

The case shows that the Charter can 
help to ensure that post sentence 
detention orders are reasonable and 
properly tailored to the risk they are 
seeking to guard against. 

https://www.facebook.com/HumanRightsLawCentreHRLC/
https://twitter.com/rightsagenda
https://www.instagram.com/humanrightslawcentre/
https://www.hrlc.org.au/human-rights-case-summaries/tillman-v-australia-un-doc-ccprc98d16352007-12-april-2010
https://www.hrlc.org.au/human-rights-case-summaries/tillman-v-australia-un-doc-ccprc98d16352007-12-april-2010
https://www.hrlc.org.au/human-rights-case-summaries/tillman-v-australia-un-doc-ccprc98d16352007-12-april-2010
https://www.hrlc.org.au/human-rights-case-summaries/landmark-supreme-court-decision-on-right-to-humane-treatment-in-detention-and-prisoner-access-to-healthcare-13-july-2010
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4. Access to legal 
representation
The Charter provides that a person charged 
with a criminal offence has the right to 
defend themselves personally or through 
legal assistance. The legal assistance can be 
chosen by the person or, if they are eligible, 
can be provided by Victoria Legal Aid. 

exAmple:  
in some circumstances, a trial will 
be unfair if the accused person is 
not provided with publicly funded 
legal aid: dietrich v R (high Court, 
1992)

Mr Dietrich was arrested and 
charged with drug smuggling 
offences. He did not have a lawyer 
representing him at the trial for 
the offences. Victoria Legal Aid had 
refused his application for a publicly 
funded lawyer in accordance with 
its funding policy which, at the time 
and based on their assessment of his 
case, required Mr Dietrich to plead 
guilty to be eligible for assistance.

The High Court considered the right 
to a fair trial and decided that while 
there is no universal right to legal 
representation at the public expense, 
in some circumstances, a trial will be 
unfair if the person is not provided 
with a lawyer. 

In this case, the charges against 
Mr Dietrich were serious and he 
faced a real risk of imprisonment if 
convicted. His refusal to plead guilty 
was not a valid reason for denying 
him access to legal representation. 
Accordingly, the Court ruled that the 
trial was unfair and ordered a retrial.

This case was decided before the 
Charter was enacted. The Charter 
confirms the right to a fair hearing 
and to legal representation for 
people charged with crimes in some 
circumstances. 

exAmple:  
in some circumstances, a trial will 
be unfair if the accused person is 
not provided with sufficient publicly 
funded legal aid: R v Chaouk 
(Victorian Court of Appeal, 2013)

In this case, the Court confirmed it 
can put a criminal trial indefinitely on 
hold where the absence of an 
instructing solicitor during the trial is 
likely to result in an unfair trial.

Mr Chaouk was standing trial for 
murder and other charges. The trial 
was estimated to take two to three 
weeks. At that time, it was Victoria 
Legal Aid policy to limit funding for 
instructing solicitors to two half days 
in Court. 

Applying the ruling in Dietrich, the 
Court decided that the absence of an 
instructing solicitor during the trial 
was likely to be unfair because it 
substantially increased the likelihood 
of errors being made or important 
matters being overlooked. The trial 
was therefore put on hold until 
counsel for Mr Chaouk had the 
assistance of an instructing solicitor 
on a day to day basis for the duration 
of the trial.

Charter arguments were made in this 
case, but the Court ultimately did not 
rely on the Charter in making its 
decision.

https://www.facebook.com/HumanRightsLawCentreHRLC/
https://twitter.com/rightsagenda
https://www.instagram.com/humanrightslawcentre/
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1992/57.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1992/57.html
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exAmple:  
Charter ensures “notoriety” is not  
a reason for rejecting legal aid: 
Bayley v Nixon and Victoria legal 
Aid (Victorian supreme Court, 2015)

Mr Bayley was sentenced to life 
imprisonment, with a non-parole 
period of 35 years, for murder and 
rape. There was significant media 
reporting and controversy concerning 
his crimes. While in prison for 
the murder and rape, Mr Bayley 
was convicted of three additional 
offences and his non-parole period 
was extended from 35 to 43 years. 
Mr Bayley sought to appeal those 
additional convictions, but Victoria 
Legal Aid (and its independent 
reviewers) refused to provide free 
legal assistance.

Without relying on the Charter, the 
Court ruled that the decision to 
refuse legal aid was unreasonable 
and that a new decision on the 
request for legal aid should be made, 
properly applying the law. The Court 
also referred to the Charter and the 
legal aid legislation and said that it 
would be unlawful for Victoria Legal 
Aid to reject an application for legal 
assistance because the applicant was 
a notorious and unpopular person. 

exAmple:  
Consideration of a person’s capacity 
can be relevant to determining 
when it would be unfair to proceed 
without a lawyer: Quaranta v 
switzerland (european Court of 
human Rights, 1991) 

Mr Quaranta was charged and 
convicted of drug offences. At trial, 
he was denied legal aid. Mr Quaranta 
appealed his conviction on the 
grounds that he did not receive 
a fair trial. This case considered 
the European Convention on 
Human Rights which is similar to 
the Charter in that it requires an 
accused person to be given legal aid 
in some circumstances.

The European Court of Human 
Rights decided that the Court 
must consider the seriousness of 
the charge and the defendant’s 
capacity to present the relevant facts 
and legal principles in a manner 
that allows the Court to reach a 
just decision. Although the facts 
alleged against Mr Quaranta were 
uncomplicated, he was serving an 
existing suspended sentence which 
raised complex legal questions.  
This was compounded by the fact 
that Mr Quaranta had a learning 
difficulty and a long history of 
substance abuse.

The Court decided that the interests 
of justice required Mr Quaranta to be 
provided with legal aid. The failure 
to do so violated his right to a fair 
trial. While this is an international 
case, similar arguments could be 
made in Victoria using the Charter.

exAmple:  
potential right to legal advice in 
custody: salduz v turkey (european 
Court of human Rights, 2009)

Mr Salduz was a 17-year-old boy 
questioned by police without legal 
representation in relation to an 
illegal demonstration. During the 
interrogation, Mr Salduz admitted 
his involvement. He later denied 
these statements and said they were 
given under duress.

The European Court of Human 
Rights ruled that the right to defend 
oneself personally or through 
legal assistance in the European 
Convention on Human Rights 
includes the right to legal advice in 
police custody. The Court decided 
that Mr Salduz was denied his 
right to a fair trial when he was 
refused access to his lawyer when 
questioned in custody. Similar 
arguments could be made in Victoria 
under the Charter, especially in 
circumstances where the accused 
person is a child.  

4. Access to legal representation continued

https://www.facebook.com/HumanRightsLawCentreHRLC/
https://twitter.com/rightsagenda
https://www.instagram.com/humanrightslawcentre/
https://www.hrlc.org.au/human-rights-case-summaries/all-are-equal-before-the-law-legal-aid-as-a-human-right
https://www.hrlc.org.au/human-rights-case-summaries/all-are-equal-before-the-law-legal-aid-as-a-human-right
https://www.bailii.org/eu/cases/ECHR/2008/1542.html
https://www.bailii.org/eu/cases/ECHR/2008/1542.html
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5. Access to information to enable  
preparation of defence
The Charter sets out the minimum 
guarantees afforded to people accused of 
criminal offences, including the right to:

 — be informed promptly and in detail of 
the nature and reason for being charged; 
and

 — have adequate time and facilities to 
prepare their defence.

As part of the latter requirement, an 
accused person must be given access to 
documents and other evidence required 
for the preparation of their case. This may 
include access to earlier case law, witnesses 
and prosecution files. 

exAmple:  
Right to copy of criminal file: 
foucher v france (european Court of 
human Rights, 1998) 

Mr Foucher was awaiting trial. He 
was conducting his own defence 
and requested copies of his criminal 
file, including all documents 
contained that would assist him 
in the preparation of his defence. 
Mr Foucher was informed that 
copies of official reports could not 
be released to individuals. This law 
was subsequently changed to allow 
individuals to access reports. 

The European Court of Human 
Rights decided that the refusal to 
provide Mr Foucher with his criminal 
file placed him at a significant 
disadvantage to his opponent 
because he was unable to prepare an 
adequate defence. Mr Foucher had 
therefore been denied his rights to a 
fair trial. Similar arguments might be 
made in Victoria under the Charter if 
similar circumstances arose here.

https://www.facebook.com/HumanRightsLawCentreHRLC/
https://twitter.com/rightsagenda
https://www.instagram.com/humanrightslawcentre/
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6. Adjusting 
proceedings to ensure 
a fair trial for children 
and people with a 
disability
The Charter can help recognise and address 
the vulnerability of particular groups of 
people who are involved in the criminal 
process, including children and people with 
a disability.

The Charter provides that children must not 
be detained with adults, must be brought 
to trial as quickly as possible and that a 
child who has been convicted of an offence 
must be treated in a way that is appropriate 
for their age. The Charter also protects 
Aboriginal cultural rights and the rights to 
equality and to a fair hearing, which can 
help to protect the rights of people with a 
disability in the criminal justice system.

exAmple:  
Charter affords children the right to age 
appropriate Court processes: dpp v sl 
(Victorian supreme Court, 2016)

SL was a 15-year-old child charged 
with attempted murder, burglary and 
committing an indictable offence 
while on bail. The serious nature of the 
charges meant the case was heard in the 
Supreme Court, not the Children’s Court. 

The Court ruled that, under the Charter, 
a child has a right to age appropriate 
and rehabilitation-focused procedures 
when charged with a criminal offence. 
The hearing and any other procedures 
must avoid unnecessary intimidation, 
humiliation and distress, and ensure 
the child’s effective participation in the 
proceeding.

In order to make the process as “age 
appropriate” as possible, the Court 
looked to the example set by the 
Children’s Court and ordered that: 

 — at Court, SL was neither to be 
handcuffed nor detained with adult 
prisoners;

 — directions and sentencing hearings 
were to be conducted in the most 
child-friendly courtroom;

 — SL was to be given the opportunity to 
become familiar with the Court;

 — counsel and the Judge will not 
robe and will remain seated when 
speaking;

 — SL may sit with counsel at hearings 
or with family or friends as SL 
wishes; and

 — counsel and the Judge were to speak 
in a way that could be understood 
by SL.

This case led to the development of 
the Protocol: Principles for Managing 
Children in the Custody of the Supreme 
Court, which applies to matters heard by 
the Supreme Court involving children. 

exAmple:  
Charter provides that Courts should 
consider the cultural rights of 
Aboriginal and torres strait islander 
peoples in bail hearings: dpp v se 
(Victorian supreme Court, 2017) 

SE was a 17-year-old Indigenous boy 
who had an intellectual disability. The 
Court ruled that bail hearings form part 
of the criminal proceedings to which 
the Charter applies. The Court therefore 
ordered adjustments similar to those 
ordered in DPP v SL.

The Court stated that SE is an 
Aboriginal person and a child and a 
person with an intellectual disability 
who attracts human rights under the 
Charter in all three of those capacities. 
The disadvantage and vulnerability 
suffered by persons who experience 
discrimination on multiple grounds, 
or upon multiple grounds which 
intersect, are commonly different and 

greater in nature than is the case with 
discrimination upon a single ground.  

The Court granted SE bail, subject to 
conditions including a curfew. In doing 
so, the Judge noted that while there 
was some risk of SE offending while on 
bail, that risk was not unacceptable. SE’s 
offending was likely due to immaturity 
and to SE coming to terms with life 
circumstances. SE had successfully 
complied with previous bail conditions 
and had a good record of school 
attendance. 

Detention on remand was highly 
undesirable because of the high risk of 
physical and psychological harm and 
negative formative influence to which 
SE would be exposed. Importantly, 
release on bail would facilitate contact 
with SE’s family and SE’s continued 
education, both of which were likely to 
be important rehabilitative influences. 

https://www.facebook.com/HumanRightsLawCentreHRLC/
https://twitter.com/rightsagenda
https://www.instagram.com/humanrightslawcentre/
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2016/714.html
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/vic/VSC/2016/714.html
https://www.supremecourt.vic.gov.au/law-and-practice/areas-of-the-court/criminal-division/protocol-principles-for-managing-children-in
https://www.supremecourt.vic.gov.au/law-and-practice/areas-of-the-court/criminal-division/protocol-principles-for-managing-children-in
https://www.supremecourt.vic.gov.au/law-and-practice/areas-of-the-court/criminal-division/protocol-principles-for-managing-children-in
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exAmple:  
Charter and cultural rights must be 
considered when making decisions 
about transferring cases to the 
Koori Court: Cemino v Cannan 
(Victorian supreme Court, 2018) 

Mr Cemino applied to the 
Magistrates’ Court in Echuca to 
transfer his criminal charges to 
the Koori Court in Shepparton for 
sentencing. Mr Cemino’s lawyer 
told the Judge that Mr Cemino 
wanted to go before his elders in the 
Koori Court, where he would have 
felt more comfortable discussing 
circumstances around his actions, 
including the recent passing of his 
mother, a Yorta Yorta woman. 

The Court in Echuca refused the 
application. Mr Cemino successfully 
appealed the decision. One of the 
reasons he appealed was because 
he thought the Court had acted 
unlawfully under the Charter by 
failing to properly consider his 
cultural rights and his right to 
equality when making the decision 
to refuse the transfer. 

In relation to the Charter arguments, 
the Judge confirmed that cultural 
rights and the right to equality 
directly applied to the Magistrates’ 
Court. The Charter can therefore be 
used to make arguments in support 
of an Aboriginal or Torres Strait 
Islander person’s application for 
their case to be transferred to the 
Koori Court. 

exAmple:  
Courts must make reasonable 
adjustments for self-represented 
litigants with cognitive disabilities: 
matsoukatidou v Yarra Ranges Council 
(Victorian supreme Court, 2017) 

In this case, Betty and Maria 
Matsoukatidou were found guilty of 
failing to secure and demolish their 
home as required by building legislation 
after it was partly destroyed following 
an arsonist attack. Maria had a learning 
disability and her mother, Betty, was 
her carer. Betty’s first language was 
not English. Both Maria and Betty 
represented themselves and were found 
guilty and then tried unsuccessfully 
to challenge the guilty findings in the 
County Court. They ultimately received 
pro bono legal assistance when the case 
was appealed in the Supreme Court. 
Betty and Maria argued that they should 
be allowed to appeal their convictions 

on the grounds that they were denied  
their rights to a fair trial and to be 
treated equally before the law under  
the Charter.

The Supreme Court ruled that the 
County Court breached Maria’s right 
to equality because it failed to make 
any adjustments in relation to the 
conduct of the hearing and instead 
conducted the hearing on the basis of 
her being an adult without a disability 
which disadvantaged her. The Supreme 
Court also ruled that the County Court 
breached Maria and Betty’s fair hearing 
rights because it failed to give them 
enough assistance when they were 
unrepresented.

The Supreme Court’s decision allowed 
Maria and Betty to continue to challenge 
the guilty findings. With pro bono legal 
assistance, they ultimately won their 
case.

exAmple:  
Charter requires Judge to inquire about 
defendant’s personal circumstances, 
including disability before making an 
imprisonment order for unpaid fines: 
Victorian toll v taha (Victorian Court of 
Appeal, 2013) 

Mr Taha had an intellectual disability. 
He was issued with numerous 
infringements for different minor 
offences including riding a bike without 
a helmet and taking public transport 
without a ticket. 

After he failed to pay the fines, his case 
came before the Magistrates’ Court. That 
Court had the power to cancel some or 
all of the fines if it was satisfied that 
there were special circumstances, like 
an intellectual disability, or that prison 
would be excessive, disproportionate or 
unduly harsh. 

The Magistrate was not, however, 
aware that Mr Taha had an intellectual 
disability and did not make inquiries as 
to whether or not he did. The Magistrate 
ordered that he pay off the fines by 

monthly instalments and that if he 
defaulted on the payments, he would be 
imprisoned for 100 days. After Mr Taha 
defaulted on the instalment payments, 
he challenged the Magistrates’ Court 
decision to avoid being imprisoned for 
the unpaid fines. 

The Victorian Court of Appeal ruled 
that the Magistrates’ Court decision 
was invalid because the Court had 
an obligation, before making an 
imprisonment order, to inquire about 
whether the offender had any special 
circumstances, like an intellectual 
disability, that would justify making 
a less severe order. This decision was 
heavily influenced by the Charter and in 
particular the rights to equality, liberty 
and fair hearing. 

The Court of Appeal reached the same 
conclusion in relation to the similar case 
of Tarni Brookes, who was a survivor of 
family violence and had mental illness, 
and who received numerous driving 
infringements, mainly for driving on a 
toll road without CityLink registration.

6. Adjusting proceedings to ensure a fair trial for children and people with a disability continued
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7. Conditions of 
detention and in Court 
A combination of Charter rights provide 
that the conditions in which people are 
held pending trial, and the conditions in the 
courtroom during proceedings, must:

 — enable them to have a fair hearing;

 — afford them the right to be presumed 
innocent until proven guilty; and 

 — ensure that they are treated with 
humanity and respect. 

If not, the Court has the power to put 
proceedings on hold until the unfairness  
is fixed.  

exAmple:  
poor pre-trial detention conditions 
can breach human rights: Cabal 
v Australia (uN human Rights 
Committee, 2003) 

Mr Cabal was in prison awaiting 
extradition to Mexico for major 
fraud. Mr Cabal had a number of 
complaints about the conditions of 
his detention including shackling 
and strip searches. One of these 
complaints was that he was held in 
a small cage with another prisoner – 
Mr Pasini – for an hour awaiting his 
Court appearance. The cage was the 
size of a telephone booth, triangular 
in shape with two solid walls and 
one metal wall with small round 
holes. With two people in the cage, 
there was no room for both people to 
sit at the same time. 

The Human Rights Committee 
decided that a failure to have a cell 
sufficient to adequately hold two 
people is an insufficient explanation 
for requiring two prisoners to 
alternately stand and sit, even if 
only for an hour, within such an 
enclosure. In the circumstances, 
the Committee said that the 
incident violated the ICCPR, which 
provides that all persons deprived 
of their liberty shall be treated with 
humanity and with respect for 
the inherent dignity of the human 
person. Mr Cabal’s complaints 
about other conditions were not 
successful.

exAmple:  
A defendant has the right to be 
presumed innocent until proven guilty 
and the conditions in Court must 
reflect that: R v Benbrika (Ruling No 12) 
(Victorian supreme Court, 2007) 

Mr Benbrika and twelve other men were 
charged with terrorism offences. In the 
trial, they were held behind perspex 
screens that separated them from the 
rest of the Court, including their lawyers. 
A significant number of prison officers 
were also in the Court. 

Under the Charter, a defendant must be 
presumed innocent until proven guilty. 
The Court decided that the physical 
separation of the defendants from the 
rest of the Court diminished their right 
to a presumption of innocence because 
it suggested that the Court had already 
determined that they were a danger to 
the community and hence guilty of the 
charges against them. The Court directed 
that the perspex screens surrounding 
the dock be removed and restricted the 
number of uniformed prison officers 
allowed in the courtroom.

exAmple:  
poor conditions of incarceration and 
transportation can result in an unfair 
trial: R v Benbrika (Ruling No 20) 
(Victorian supreme Court, 2008) 

The same men referred to above were 
detained in prison for more than 2 years 
pending trial in a maximum security 
prison 60 kilometres from Melbourne. 
They argued that the conditions of their 
incarceration and transportation denied 
them their right to a fair trial. This was 
because the effect of the poor conditions 
impaired their memory, concentration 
and ability to follow the evidence being 
produced against them. 

For the first year, the applicants spent 
up to 23 hours per day in their cells 
and had very severe visitor restrictions. 
Later, the applicants were housed in 
single cells and, when out of their cells, 
were permitted to mix in groups of 3. On 
Court days, they were woken before 6am, 
thoroughly strip searched, handcuffed 
and shackled, and then placed in a 
van. The trip to Court took 65 to 80 
minutes. The vans were divided into 
small box-like steel compartments with 
padded steel seats, lit only by artificial 
light. When Court finished for the day, 
they were transported back to prison, 
returning between about 6pm and 7pm, 
and strip searched again. They were 
given an evening meal, then locked in 
their cells for the night.  

The Judge ruled that the trial was 
unfair and should be stayed unless the 

unfairness was remedied. The Judge 
set out the minimum alterations to the 
applicants’ conditions of incarceration 
and transportation necessary to remove 
the unfairness affecting the trial. These 
were that the applicants:

 — be incarcerated for the rest of the 
trial in a prison close to the Court;

 — be transported to and from Court 
directly from and to the prison 
without any detour;

 — not be shackled or subjected to any 
other restraining devices other than 
ordinary handcuffs not connected to 
a waist belt;

 — not be strip searched in any situation 
where they have been under 
constant supervision and have only 
been in secure areas;

 — have not less than 10 out-of-cell 
hours on days when they did not 
attend Court; and

 — otherwise be subjected to conditions 
of incarceration not more onerous 
than those normally imposed on 
ordinary remand prisoners, including 
conditions as to professional and 
personal visitors.

The Government complied with the 
Court’s order and the trial proceeded. 
While this ruling was not decided under 
the Charter, the Charter could help to 
make similar arguments in the future. 
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8. sentencing 
A number of Charter rights can impact 
on sentencing and might be used to 
challenge particular sentences such as life 
without parole sentences. Aboriginal and 
Torres Strait Islander people may be able 
to use Charter arguments to have their 
cases transferred to the Koori Court for 
sentencing. People with a disability or who 
care for children may be able to use the 
Charter to argue that those issues should 
be taken into account in sentencing and 
should result in a lesser penalty. There 
could also be a role for the Charter to play 
in challenging mandatory sentencing 
regimes. 

exAmple:  
life without parole is arbitrary 
detention unless rehabilitation 
services are available in prison: 
James, Wells and lee v the united 
Kingdom (european Court of 
human Rights, 2012) 

In 2005, the UK Government 
introduced indeterminate 
imprisonment sentences for public 
protection (IPP sentences) which 
denied certain prisoners the right to 
parole. Instead, they would remain 
in prison following expiry of their 
sentences until a Parole Board 
decided they were no longer a risk 
to the public. Prior to amendments 
in 2008, an IPP sentence was 
mandatory where there was a future 
risk of offending. There was an 
assumption of risk where a person 
had a previous conviction for a 
violent or sexual offence unless 
the sentencing Judge considered it 
unreasonable.

Three men, Mr James, Mr Wells and 
Mr Lee, challenged their sentences 
at the European Court of Human 
Rights. As the men were unable to 
access services in prison to address 
their future risk of further offending, 
their indeterminate sentences were 
deemed unlawful. The Court decided 
that the failure to make appropriate 
provision for rehabilitation services 
in prison resulted in a breach of the 
European Convention on Human 
Rights guarantee against arbitrary 
detention. Similar arguments might 
be made in Victoria under the 
Charter.

exAmple:  
life without parole sentences may 
breach human rights: hutchinson 
v the united Kingdom (european 
Court of human Rights, 2016)  

In 2016, the European Court of 
Human Rights considered the UK’s 
life-sentencing regime when Mr 
Hutchinson challenged his sentence. 
Mr Hutchinson was sentenced to life 
imprisonment with the possibility of 
parole, but was later informed that 
he would serve a whole-life term, 
without any possibility of parole. 
The Court confirmed the principle 
that life imprisonment without the 
possibility of parole constitutes 
inhumane or degrading treatment, 
but decided that the UK’s sentencing 
regime did not contravene the 
European Convention on Human 
Rights. This is because: 

 — the laws did not restrict the 
discretion of the Secretary of 
State to release a life prisoner 
at any time if satisfied that 
exceptional circumstances 
exist, and progress towards 
rehabilitation could be a basis for 
exercising that power; and

 — the laws provided sufficiently 
clear guidance to life prisoners 
as to the circumstances under 
which they might be released.

In other words, the Secretary of 
State’s ability to release a life 
prisoner at any time if satisfied that 
exceptional circumstances exist is 
a sufficient “possibility of parole” 
or “prospect of release” which 
means that the life sentence does 
not amount to torture, inhuman or 
degrading treatment or punishment.

Non-parole life sentences exist in 
Victoria and the Victorian Charter 
might be used to challenge these 
types of sentences, especially in 
circumstances where there is no 
mechanism available for the person 
to ever be released. 

exAmple:  
life without parole may be 
considered disproportionate in 
some circumstances: dpp v hunter 
(Victorian supreme Court, 2013) 

Mr Hunter was convicted of 
murder and sentenced to 
imprisonment for life without a 
minimum term. The Court said 
that a life sentence without the 
possibility of parole might be 
considered disproportionate in 
some circumstances. While there 
was a slim possibility of Mr Hunter 
remaining a threat in his old age, 
the Court gave greater weight to his 
very poor prospects of rehabilitation 
and the aggravating circumstances. 
While Mr Hunter’s sentence was 
not reduced, the judgment provides 
guidance on when a life sentence 
without parole is disproportionate.

exAmple:  
impact of prison on a person’s 
mental health must be considered 
during sentencing: R v Kent 
(Victorian supreme Court, 2009)

Mr Kent pleaded guilty to two 
terrorism offences. He had a history 
of mental health problems, including 
major depression that had been 
exacerbated when he was previously 
incarcerated. Evidence showed that 
a prison sentence would severely 
affect his mental health.

The Court considered the Charter 
right to humane treatment in 
detention and decided that: 

 — placing people in detention 
where it is foreseeable they 
will suffer a major psychiatric 
illness is not humane treatment, 
particularly where no cogent 
grounds have been put forward 
to justify very restrictive 
conditions that would apply; and

 — the fact the conditions of 
incarceration are likely to have a 
severe effect on Mr Kent’s mental 
health had to be considered in 
determining the length of his 
sentence. 

While these factors needed to be 
considered during sentencing, 
the Court determined that a term 
of imprisonment was the only 
appropriate sentence, and sentenced 
Mr Kent to 4.5 years in prison.
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exAmple:  
Charter may require the interests 
of children to be taken into account 
when sentencing their carer:  
hugg v driessen (ACt supreme 
Court, 2012) 

Ms Hugg was a single mother with 
two children. She was charged with 
drink driving and was disqualified 
from driving for 18 months. She 
appealed on the basis that the Judge 
had failed to take into account the 
hardship likely to be suffered given 
her responsibilities as a single 
mother.  

Like the Charter, the Human Rights 
Act 2004 in the ACT provides that 
the right to family and the rights 
of children should be taken into 
account. Taking these rights into 
account (and considering other 
issues), the Court reduced Ms Hugg’s 
disqualification to nine months. The 
Court said that there is a right for 
the interests of the children to be 
taken into account, even in cases of 
serious offending. 

This case and the relevant Charter 
rights could be used to argue that 
there is a right for the interests of 
the children to be taken into account 
even in cases of serious offending in 
Victoria. 

exAmple:  
Charter could be used to challenge 
mandatory sentencing: R v offen  
(uK Court of Appeal, 2000) 

Mandatory sentencing refers to 
legislation which requires courts to 
impose a particular sentence, or that 
prescribes a minimum sentence or non-
parole period. Mandatory sentencing 
reduces the ability of courts to properly 
consider all of the factors that might 
be relevant to a case to ensure that the 
punishment fits the crime. 

This case involved a number of men 
challenging a law which required the 
courts to impose an automatic life 
sentence on certain offenders if they 
committed two serious offences. One 
of the men caught by the law – Mr Offen 
– committed an offence of robbery 
involving the use of an imitation  
firearm in 1999 and, ten years earlier, 
had committed two robbery and  
theft-related offences.

The UK Court of Appeal said that this 
section of the law could operate in an 
arbitrary and disproportionate way 
and contravene the right to liberty and 
security and potentially the prohibition 
on torture, inhuman or degrading 
treatment. The Court noted that there 
are a significant number of cases where 
two serious offences will have been 

committed where a life sentence is not 
justified. 

The Court ruled, however, that the law 
did not violate these rights because there 
was a section that allowed Judges not 
to impose the automatic life sentence 
if “exceptional circumstances” existed. 
When determining whether “exceptional 
circumstances” exist, the Court should 
consider whether a person poses a 
significant risk to the public. If a person 
is a significant risk, the Court can rely on 
the law to impose a life sentence without 
breaching the person’s human rights. 

The Court ruled that Mr Offen did not 
present a significant risk to the public 
and that “exceptional circumstances” 
exist to make a life sentence 
inappropriate

The Charter could be used to challenge 
mandatory sentencing laws that do not 
provide exceptions based on exceptional 
circumstances. The Charter should 
also be used to ensure that mandatory 
sentence laws with exemptions are 
interpreted in a way which is most 
compatible with human rights. 

 

8. sentencing  continued
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Taking action
Individuals, lawyers, advocates and 
organisations can use the Charter in a  
range of ways to to help Victorians who are 
investigated, charged or convicted of crimes 
to protect their human rights.

You can engage with the Victorian 
Government, the Parliament and law reform 
bodies when laws and policies are being 
developed to push for better laws and 
policies that comply with human rights. 

You can also use the Charter to advocate for 
individual clients to stop action that would 
breach their human rights. 

In some circumstances, the Charter can 
be used in legal action to stop or change 
government action that breaches human 
rights.

Below is a flowchart with some suggested 
steps for taking action using the Charter 
and some information on where to get  
legal help.
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Flowchart for taking  
human rights action

step 1
identify the policy, act or decision

Identify what is being done that you 
want stopped or changed.

Identify who is being affected.

Identify who made the policy,  
act or decision – is it a Victorian 
public authority?

The Human Rights Charter applies 
to Victorian public authorities which 
include government bodies, public 
servants, local councils and some 
private companies and community 
organisations that perform functions 
for government.

step 2   
identify the restriction on  
human rights

Identify the human rights that are 
being restricted by the policy, act or 
decision.

Is the restriction for a good reason? 

If so, is it being done in the least 
restrictive way?

The Victorian Government can 
restrict human rights but only for a 
good reason and then only if done in 
the least restrictive way.

step 3
Raise the issue with the Victorian 
public authority

Gather the information you need to 
raise the issue.

Identify the change you want to  
achieve.

Raise the issue with the public 
authority.

It’s normally best to first raise the 
issue directly with the relevant public 
authority in a constructive way that 
seeks to resolve the issue.

Consider expert legal advice step 4
take further action

Consider contacting any relevant 
regulatory body

Consider escalating the complaint  
in the public authority

Consider a complaint to  
the Victorian Ombudsman
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getting help
There are a number of ways to get legal 
help about human rights issues and advice 
about options.

Victoria Legal Aid has a free legal helpline. 
Call 1300 792 387. www.legalaid.vic.gov.au

The Human Rights Law Centre may be able 
to provide advice to lawyers and advocates 
on helping their clients with human rights 
issues. Call 8636 4450. www.hrlc.org.au
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