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I 
  

This report has been prepared by the Human Rights Law Centre in partnership with the Victorian 

Gay & Lesbian Rights Lobby, Gay & Lesbian Health Victoria, Liberty Victoria and the Victorian 

AIDS Council and Gay Men’s Health Centre.  

This is a background paper intended to inform work currently being undertaken by Clem Newton-

Brown MP at the request of the Attorney-General Robert Clark, to investigate options for reform to 

expunge historical convictions for consensual homosexual sexual conduct. The paper presents the 

results of preliminary research and attempts to identify issues and considerations for the reform 

process. It makes 20 recommendations to this effect.  

The paper is based on the limited data and historical information currently publicly available and is 

not intended to be an exhaustive or comprehensive examination of every relevant legal or social 

issue, although the authors have attempted to identify issues that warrant further investigation or 

exploration.  

 

 The process of removing a past criminal conviction from a person’s criminal record so that it 

appears they were never convicted of that offence is often referred to as expunging the 

conviction. A scheme to remove the effects of convictions for past gay sex offences in the United 

Kingdom used the term ‘disregard’, meaning to ignore or not pay attention to a conviction. For ease 

of reference and consistency the authors use the term expunge throughout this paper. Further 

discussion of expungement and suggestions for processes and outcomes that should attach to 

expungement are set out in section 6.2.  

For ease of reference this paper refers to expunging past convictions. The authors define 

conviction by reference to section 3 of the Criminal Procedure Act 2009 (Vic) to mean any finding 

of guilt. However, the importance of expunging cautions, warnings and other reprimands issued as 

well as formal convictions is discussed in section 6.1.  

Most literature on this subject (though not the laws themselves, which refer to acts, not identities) 

uses the terms gay and homosexual for the people likely to be covered by the offences. The 

authors acknowledge that these laws impacted on men who have sex with men (MSM) 

regardless of how they identify themselves.  

 

The authors would like to acknowledge the bravery of the individuals whose stories are shared in 

this paper and thank them for their significant contribution to the understanding of these issues. 

The authors also acknowledge and thank members of the steering group that contributed to the 

development of this paper: Jamie Gardiner (Liberty Victoria), Liam Leonard (Gay & Lesbian 

Health Victoria) and Matt Dixon (Victorian Aids Council). Anna Brown represented the Human 

Rights Law Centre and Victorian Gay & Lesbian Rights Lobby. In addition, Associate Professor 

Paula Gerber and barristers Robert O’Neill and Barnaby Johnston have made generous and 

valuable contributions to the development of this paper. The authors also extend their thanks to 

Gary Jaynes of the Australian Lesbian and Gay Archives (ALGA) and University of Melbourne 

PhD candidate Wayne Murdoch for their assistance in sourcing research materials for this paper.  
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1. Many laws have been repealed in Australia that, in hindsight, are understood to have 

targeted and marginalised certain communities: the systematic denial of fundamental 

rights and freedoms for Aboriginal people, women, and non ‘white’ Australians, to name 

a few. The criminalisation of homosexuality is a deeply shameful but significant part of 

Australian history. It is a story that, in many ways, is yet to be told. Part of telling the 

story of criminalisation and coming to terms with the past is dealing with the unfinished 

business of historical gay sex convictions. 

2. In many places around the world, homosexual conduct is punishable by imprisonment, 

even death.
1
 For homosexual conduct to be criminalised in this way is inconceivable in 

modern Australia. Yet, it was only in relatively recent history that gay men in Australia 

lived with the threat of criminal prosecution for sexual activity, and lived with the stigma 

and marginalisation that accompanies such laws. These laws were unjust, 

discriminatory and a breach of human rights. Their only role was to impose the 

prejudices of the many on the lives of the few, causing much harm and misery.  

3. Criminal convictions for these ‘sex offences’ constrain employment opportunities, 

volunteering and travel options for the men affected. In some cases, persons who today 

would be regarded as the victims of sexual abuse were found guilty of offences and 

continue to live with the impact of a criminal conviction today. The legacy of these unjust 

laws continues to “poison the lives of many hundreds of gay and bisexual men”.
2
 

4. In 1977, a report by the Equal Opportunity Advisory Council (Advisory Council) 

commissioned by the then Liberal Premier Rupert Hamer recommended decriminalising 

sex between men in Victoria.
3
 Three years later, in 1980, the Victorian Parliament 

enacted legislation decriminalising consensual male-to-male sex and related offences.
4
   

                                            

1
 As at May 2013 homosexual acts were illegal in 76 countries and punishable by the death penalty in Mauritania, 

Sudan, Iran, Saudi Arabia, Yemen and some parts of Nigeria and Somalia according to the International Lesbian 

Gay Bisexual Trans and Intersex Association (ILGA) report State-Sponsored Homophobia, 8
th

 ed (May 2013), 

available at http://old.ilga.org/Statehomophobia/ILGA_State_Sponsored_Homophobia_2013.pdf (accessed 24 

June 2013).  

2
 Vice-President of Liberty Victoria and long time human rights activist Jamie Gardiner, quoted in Associate 

Professor Paula Gerber “Wiping the Slate Clean: historic convictions for gay sex must be expunged”, The 

Conversation, 26 September 2012. 

3
 Report of the Equal Opportunity Advisory Council to the Honourable R.J. Hamer, Premier of Victoria, “The 

decriminalisation of consensual homosexual offences”, undated, copy held by Australian Lesbian and Gay 

Archives, item 880 (unpublished), hereinafter referred to as Advisory Council Report. [HRLC image ref. 1661 - 

1686]. 

4
 Crimes (Sexual Offences) Act 1980 (Vic). 

http://old.ilga.org/Statehomophobia/ILGA_State_Sponsored_Homophobia_2013.pdf
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5. In its report, the Advisory Council also recommended action to expunge gay sex 

convictions because of the stigma associated with sex offences and criminal 

convictions. The Advisory Council explained:  

[The Advisory Council] recognises that criminal records cause sometimes needless 

discrimination in employment, and particularly so where a homosexual offence is concerned. In 

addition the U.S.A will not grant a visa to anyone convicted of a moral offence, although 18 

stated [sic] in the U.S.A have decriminalised consensual homosexual offences.
5
 

6. As far as the authors are aware, no action was taken by the Hamer Government or, to 

date, any succeeding Victorian Government to implement this recommendation.6  

7. However, the imperative for expunging historic gay sex offences is as strong today as it 

was in 1977 or 1980 when these discriminatory laws were repealed.   

8. Despite the fact that it is no longer illegal for men over the age of consent in Victoria to 

have consensual sex, many Victorian men who were convicted of gay sex offences (and 

other offences such as ‘offensive behaviour’ that unfairly targeted gay men) continue to 

live under the shadow of these convictions because they remain on their criminal 

records.  

9. A criminal conviction can cause significant and lifelong damage to a person’s reputation, 

mental health and familial relations, their prospects for employment or volunteering and 

their self-worth. The potential negative impact of a criminal conviction is amplified when 

it is labelled a ‘sex offence’, a term that usually evokes images of non-consensual 

sexual exploitation.  

10. Until the records of these convictions are removed, the intended beneficiaries of the 

Hamer reforms remain the victims of past discriminatory laws. 

11. The first part of this paper briefly discusses the historical context that led to 

decriminalisation of homosexual acts in Victoria. It summarises the publicly available 

data about how past gay sex offences were prosecuted, including what is known about 

the number of arrests and convictions. Drawing on the limited data about how these 

offences were prosecuted in Victoria, the next part considers who is still affected by 

these past laws in Victoria and how a conviction for a former gay sex offence can 

impact an individual’s life today.  

12. In this paper two responses to this harm are proposed. First, acknowledging that since 

the discriminatory laws were wrong, and always so, they must be formally repudiated. 

Second, the principal response is then the expungement of convictions (and related 

                                            

5
 Advisory Council Report, above no.4, at 16.1 at [11]. 

6
 Although it was an item on the work plan of the Attorney-General's Advisory Committee on GLBTI Issues for 

much of its life in the Bracks and Brumby governments, community representatives gave higher priority to 

relationship and reproductive issues. 
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consequences), including necessary support for those whose lives were damaged by 

these laws.  

13. The report considers a number of expungement and similar schemes in the United 

Kingdom, South Africa, the United States and New Zealand. Using these examples it 

makes a number of recommendations about how a scheme to expunge past gay sex 

convictions in Victoria could be established.   

14. The paper is based on the limited data and historical information currently publicly 

available and is not intended to be an exhaustive or comprehensive examination of 

every relevant legal or social issue, although we have attempted to identify issues that 

warrant further investigation or exploration.  



 |  

. 

 

Recommendation 1: (primary offences)  

Any future scheme to expunge gay sex offences should include the following historical offences: 

 consensual ‘buggery’ or attempted ‘buggery’;  

 consensual acts of gross indecency between male persons; 

 indecent assault of a person who is a consenting party; 

 loitering or soliciting for homosexual purposes;  

 ‘offensive behaviour’ charges under current and repealed legislation, for acts committed in 

public which would not be considered offensive by today’s standards; and  

 ‘offensive behaviour’ charges for acts committed in public spaces that could not reasonably be 

observed by a member of the public.  

Recommendation 2: (other LGBTI people)  

The scheme should accommodate the expungement of offences used against: 

 people who did not conform with gender stereotypes, including in dress, mannerisms or 

appearance, including female impersonators/ drag queens, transvestites and transgender 

people (including transsexuals, gender queer and/or cross-dressers) where such conduct 

would be found to be lawful today; and .  

 lesbians and other same-sex attracted women, where the criminal conduct would have been 

found to be lawful had it been engaged in by persons of the opposite sex and therefore lawful 

today.  

Further research should be undertaken to identify the offences used against these individuals  

Recommendation 3: (associated and inchoate offences)  

The scheme should accommodate the expungement of:  

 convictions for offences that would not have taken place had it not been for a primary offence 

referred to in Recommendation 1 above eg. resisting arrest; and  

 convictions for inchoate offences relating to a primary offence including, for example, 

‘attempts’.  

Recommendation 4: (cautions, warnings, fines)  

 A proposed scheme in Victoria should, as is the case in the UK, allow for expungement of 

cautions, warnings, fines and other reprimands in relation to the specified offences.  

 A review of police and other records should be undertaken to gather further information about 

how cautions, warnings, fines and other reprimands may be disclosed to the public and 

removed from a person’s record. 
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Recommendation 5: (age of consent) 

 A person convicted of an offence for consensual sexual activity with another person, which 

would not currently be an offence under age of consent laws, should be entitled to have their 

conviction and any associated records expunged.  

Recommendation 6: (effect of expungement)  

In summary the scheme should:  

 remove the conviction from a person’s criminal record;  

 remove any possibility that a person may be treated adversely in law for the former conviction; 

 ensure there is no capacity for the conviction to be made public and protect the privacy of 

affected individuals; 

 authorise a person not to disclose the fact of their past gay sex conviction (remove the risk of 

perjury or contract breach);  

 prohibit disclosure of the fact of the conviction by other relevant persons; and   

 repair damage caused by the conviction.  

Recommendation 7: (electronic records) 

The proposed scheme in Victoria must provide that all electronic records of expunged offences must 

be permanently deleted. This includes records held by: 

 Victoria Police;  

 Victorian Courts;  

 Office of Public Prosecutions; and  

 Department of Justice and other Government departments including documents relating to: 

o working with children checks; and  

o the registration of sex offenders.  

Recommendation 8: (paper-based records) 

 Consideration should be given to whether deletion of paper-based records is appropriate 

and/or practical and, in the alternative, such paper-based records should be redacted or, if 

redaction is not appropriate, annotated to make it clear that the conviction and the 

circumstances leading to conviction have been ‘disregarded’ or ‘expunged’.  

Recommendation 9: (perjury and contractual terms)  

 Once expunged, a proposed scheme in Victoria should expressly provide that the person is 

not required by law to disclose the former conviction while under oath. The proposed scheme 

should follow the UK and Australian federal model under section s85Z of the Criminal Records 

Act 1914 (Cth).  

 The proposed scheme should also provide that a person may deny an expunged conviction in 

contract terms and make a contract term requiring such information unlawful.  
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Recommendation 10: (explicit prohibition on discrimination)  

 A proposed scheme in Victoria should expressly provide that discrimination on the basis of a 

former gay sex conviction is unlawful. 

 A contract term must not require a person to disclose an expunged conviction and is unlawful 

to the extent that it does so.  

Recommendation 11: (consequential amendments to other statutes)  

 Care should be taken when drafting proposed legislation to ensure that in addition to removal 

from criminal history checks, expunged convictions are not considered ‘relevant’ offences for 

the purpose of Working With Children Checks and other administrative decisions.  

 The Victorian Government should conduct an audit to identify any necessary consequential 

amendments to other legislation to remove possible discrimination against people with 

expunged convictions.  

Recommendation 12:  (expungement upon application)  

 The expungement process should be as simple and easy for affected men as possible and 

where possible avoid the need for men to apply to have a conviction expunged.   

 The Victorian Government should review  access to and content of police records for the 

purpose of devising a scheme that minimises the impact on individuals.  

 Based on how records are stored and what information is recorded, consideration should be 

given to whether some or all of the relevant offences can be automatically expunged.  

Recommendation 13: (application process)  

 The application process should be simple and straightforward 

 If an application is refused, the applicant should be provided with reasons and relevant 

records forming the basis of the refusal.  

 Internal and external review processes should be established. 

 Judicial review of an administrative decision under the scheme should be expressly preserved 

in the legislation.  

 The scheme should ensure the privacy of all persons applying for expungement or applying to 

an internal or external review body. 

Recommendation 14: (representation for applicants)  

 Applicants should be given an opportunity in the application form or application process to 

appoint a representative to act on their behalf and receive correspondence relevant to the 

application.  

Recommendation 15: (posthumous expungement) 

 The estate or next of kin of a person who lived with a conviction for a gay sex offence should 

be permitted to apply for expungement posthumously. 

Recommendation 16: (location of relevant records)  

 A review of all possible sources and locations for records be undertaken to determine which 

agencies should be requested to provide records to assist the decision-making process.  
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Recommendation 17: (publicise the scheme) 

The following steps should be taken to publicise the scheme:  

 develop a community education campaign and communication strategy in partnership with the 

LGBTI community, aged care providers, volunteer, employer and employee associations and 

unions and Victoria Police (who administer criminal record checks); 

 include a notice on criminal record check and Working With Children Check forms and 

relevant websites about the scheme and how to apply for expungement if a person thinks they 

may be eligible; and 

 ensure that where a person’s criminal record check or working with children check discloses a 

conviction listed in the scheme from the relevant period, Victoria Police should provide 

information about the scheme to that person with the results.  

Recommendation 18: (formal repudiation) 

 The Victorian Government should formally acknowledge that the criminalization of 

homosexuality was wrong and repudiate the laws in question.  

Recommendation 19: (apology) 

 The Victorian Government and Victorian Police should also issue a formal apology for past 

discriminatory laws and practices targeting same sex attracted men in Victoria, taking into 

account established principles for formal apologies articulated in the 2012 Senate Committee 

report on forced adoption.  

Recommendation 20: (support and assistance for applicants)  

The Victorian Government should fund:  

 independent professional support and counselling services for LGBTI people following the 

introduction of an expungement scheme; 

 an independent LGBTI organisation to provide guidance and advice to affected individuals and 

assist them through the application process.  
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15. The relationship between homosexuality and the criminal law in Victoria is long and 

often disturbing. For instance, until 1981 when the 1980 reforms came into effect, men 

or boys could be sentenced to up to 15 years in prison for having consensual sex with 

each other. The offence was uniquely denounced in legislation as the ‘abominable 

crime of buggery’ (anal intercourse).
7
  

16. Non-consensual male-to-male sex was punishable by death up until 1949.
8
 However, it 

is not known whether any person in Victoria was ever executed for committing this 

offence. Neither is it known whether individuals engaging in conduct that was, in fact, 

consensual, were nevertheless prosecuted and convicted of buggery.  

17. The crime of ‘gross indecency’
9
 prohibited sexual behaviour between men, including 

oral sex.. There are reports that the crime of gross indecency also potentially extended 

to kissing, embracing and close dancing (including behaviour that did not result in 

physical contact).
10

   

18. The crime of ‘indecent assault on a male’ was also used to punish male-to-male sex. 

Indecent assault on a male was punishable by a maximum sentence of five years 

imprisonment for the first offence and 10 years for subsequent offences.
11

 

19. A complete history of the criminalisation of homosexual offences is beyond the scope of 

this paper. The purpose of this section is to provide an overview of how Victorian laws 

and Victoria Police dealt with homosexual “offences” immediately before and following 

decriminalisation in Victoria and to identify key offences that should be included within 

the remit of the potential reform project by the current Victorian Government. 

                                            

7
 Crimes Act 1928 (Vic) s65(2); Crimes Act 1958 (Vic)  s68(2); Heather McRae, Homosexuality and the law: the 

development of the law relating to male homosexuality in England and Australia, Doctor of Philosophy 1978, 

Monash University 475, [62] (‘McRae’), copy held at the Australian Lesbian and Gay Archives.  

8
 Crimes Act 1928 s65(1). Heterosexual rape was also punishable by death: s 40 of the Crimes Act 1928 (Vic), 

available Austlii at http://www.austlii.edu.au/au/legis/vic/hist_act/ca192882.pdf  

9
 This offence was introduced in the UK in 1885 (the so-called ‘Labouchere’ amendment), but was not enacted in 

Victoria until 1919. It was found under Crimes Act 1958 (Vic) sub-s 69(4) prior to decriminalisation. 

10
 McRae, above n 1 at [79] cites examples of cases in the United Kingdom where men were convicted on the 

basis that they were ‘apprehended in attitudes which indicated that they were about to commit buggery but before 

there was any physical contact’. 

11
 Crimes Act 1958 (Vic) Sub-s 68(3A) and (3B) prior to decriminalisation cited in McRae, above n 1. McRae 

examines the case law in the United Kingdom and Australia about what constituted an assault and whether 

consent could exonerate the assault [93-124]. 

http://www.austlii.edu.au/au/legis/vic/hist_act/ca192882.pdf
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MUCH has changed since Noel Tovey was convicted of having gay sex more than 60 

years ago. The prison he was sent to has closed. The law that made sexual activity 

between men a crime no longer exists. But Tovey believes that his criminal record 

remains in the Victoria Police database, and that he is still smeared with a ''buggery'' 

conviction he has no way of removing.

''It was the era of the witch-hunt for any gay man,'' says Tovey, a high-profile indigenous 

dancer, of when gay men were regularly arrested for ''homosexual acts''. ''If a man smiled 

at you in a toilet, you were afraid to smile back in case it was a policeman waiting to arrest 

you,'' he says.

Parties were spoken about in whispers to avoid police attention, Tovey recalls. It was at 

one such party that he was arrested. After police raided the party, at the home of Max du 

Barry in Albert Park in 1951, Tovey, then 17, says he was taken away for questioning.

''I was at a party given by one of Melbourne's then infamous female impersonators,'' he 

says. ''Everyone fled except me … and I was taken to the police station and coerced into 

writing a confession.''

After an alleged police beating, Tovey says he was forced into confessing he had had sex 

with du Barry. ''I'm not saying I hadn't had sex with men, I had. But I hadn't had sex with 

Max,'' he says. Tovey pleaded not guilty in court but the jury found him and du Barry guilty 

of buggery. Tovey spent months in Pentridge Prison awaiting his trial and was eventually 

released on a good behaviour bond.

Once out of prison, Tovey, then Noel Morton, changed his name in order to apply for 

national service. Until then he had led his life as Noel Morton, but his mother revealed 

after his release that on his birth certificate his biological father's name, and his original 

surname, was ''Tovey''. In this way, Tovey believes, he has been able to fudge his past 

over the years and seek to do things that having a sex conviction would normally 

preclude.

Source: Daniela Miletic, ‘Gay men haunted by old convictions’, The Age, 7 January 2013. 

 

\ 
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20. In 1954 the British Government established a committee chaired by Sir John (later Lord) 

Wolfenden to consider reform to the laws relating to homosexual offences and 

prostitution.. In its Report on Homosexual Offences and Prostitution, released in 1957, 

the Committee accepted that while homosexual conduct was considered ‘immoral’ and 

a sin under prevailing opinion, its criminalisation infringed civil liberties in a democratic 

society because it regulated the private relations of persons that did not affect others.
12

  

The Committee determined that the regulation of such conduct was not the role of the 

law.
13

 

21. Despite early progress towards change, the UK Parliament did not take action to 

decriminalise homosexuality until 1967 when it enacted legislation that removed 

offences for consensual sex in private between men over 21 years of age. The age of 

consent was, much later, lowered to 18 in line with age of consent laws that applied to 

heterosexual relations.
14

 

 

22. In 1961, four years after the Wolfenden report was released in Britain calling for the 

partial decriminalisation of homosexual offences, Victoria introduced new summary 

offences that specifically targeted gay Victorians. These new offences supplemented 

the existing crimes of buggery, gross indecency and indecent assault and prohibited 

‘loitering’ or soliciting for prostitution or ‘homosexual purposes’.
15

  

23. The offence of loitering or soliciting for homosexual purposes was maintained in an 

amended form in the new Summary Offences Act 1966 (Vic), until decriminalisation in 

                                            

12
  Secretary of State for the Home Department and Lord Privy Seal (Mr. R. A. Butler), House of Commons 

Debate, 26 November 1958, vol 596 cc365-508; accessed at 

http://hansard.millbanksystems.com/commons/1958/nov/26/homosexual-offences-and-prostitution  

13
 ‘BBC on this day 4 September 1957’, BBC Online, 

http://news.bbc.co.uk/onthisday/hi/dates/stories/september/4/newsid_3007000/3007686.stm  

14
  Sexual Offences Act 1967 (UK); referenced in Sally Almandras, Protections of Freedoms Bill – Commons 

Library Research Paper, RP11/20, 23 February 2011, available at: http://www.parliament.uk/briefing-

papers/RP11-20.  

15
 Summary Offences Act 1966 (Vic), s18. Prior to 1961 s28 of the Police Offences Act 1958 prohibited solicitation 

for the purpose of prostitution. Sub-sections 3(a) and (b) of the Prostitution Act 1961 (Vic) substituted the existing 

prohibition on solicitation under the heading “Common Prostitutes” with a new prohibition on solicitation and 

loitering for immoral purposes” under the heading "Common Prostitutes and Homosexuals". The history of this 

provision is discussed by Carbery who notes that in 1966 these offences were incorporated into the new s18 of 

the Summary Offences Act and the language was changed to state "any person who for the purposes of 

prostitution or for homosexual purposes solicits or accosts any person in a public place or loiters in a public place 

shall be guilty of an offence." 

http://hansard.millbanksystems.com/people/mr-ra-butler
http://hansard.millbanksystems.com/commons/1958/nov/26/homosexual-offences-and-prostitution
http://news.bbc.co.uk/onthisday/hi/dates/stories/september/4/newsid_3007000/3007686.stm
http://www.parliament.uk/briefing-papers/RP11-20
http://www.parliament.uk/briefing-papers/RP11-20


 |  

1981. The Advisory Council cautioned Premier Hamer in its report in 1977 that the ‘far 

reaching and vague’ operation of this section meant it could be ‘used by a “crusading” 

police officer for unnecessary harassment and entrapment of homosexuals.’
16

 

24. Same-sex attracted persons could also be convicted of notionally non-discriminatory 

summary offences such as ‘offensive behaviour’
17

 for sexual behaviour ‘in public’.
18

 

25. In 1961, the Victorian Supreme Court ruled in Inglis v Fish
19

 that conduct did not 

constitute ‘offensive behaviour in public’ if the conduct took place in circumstances 

where it is not reasonable to expect that a member of the public will be present or could 

observe the conduct. This covered conduct in a locked toilet cubicle, or in secluded 

bushes at night.  

26. This can be contrasted to the way the law against sex in public was and continues to be 

prosecuted in the United Kingdom. In the UK, it is currently an offence to have sex in a 

public lavatory.
20

 There is however no express prohibition against sex in a public place, 

as that may occur in a remote area where the conduct is not likely to be viewed by 

others.
21

 There are however common law offences of ‘outraging public decency’ in the 

UK that can apply to sex in populated public places.
22

 

27. The Advisory Council’s Report contains a disturbing example of how the non-gender 

specific ‘offensive behaviour’ offence was used to target same-sex attracted women (as 

well as men). It notes that during consultations, the Homosexual Law Reform Coalition 

“drew the attention of the ‘[Advisory] Council to a recent case in which two women were 

convicted of offensive behaviour for holding hands in a tram.”
23

 The Advisory Council 

highlighted to the Premier the potential for this provision to be prosecuted selectively in 

a discriminatory fashion to target same-sex attracted Victorians.
24

  

                                            

16
 Advisory Council Report, above no. 4 [at 12.4] 

17
 Section 17 (1)(d) Summary Offences Act 1966 (VIC) 

18
 Advisory Council Report, above no. 4 [at 13] 

19
 [1961] VR 607 

20
 Section 71 Sexual Offences Act 2003 (UK) 

21
 See UK Parliament Select Committee on Home Affairs Fifth Report (24 June 2003) available at: 

http://www.publications.parliament.uk/pa/cm200203/cmselect/cmhaff/639/63907.htm (accessed 16 July 2013).  

22
 Ibid.  

23
 Advisory Council Report, above no.4, at [14.1] 

24
 Ibid, at [14.2].  

http://www.publications.parliament.uk/pa/cm200203/cmselect/cmhaff/639/63907.htm
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28. There is unfortunately very little publicly available data about the number of arrests and 

prosecutions for consensual homosexual behaviour until decriminalisation in 1980.
25

  

29. In his autobiography, prominent Indigenous Victorian Noel Tovey describes his 

experience of wrongful conviction for ‘the abominable crime of buggery’ in 1951, and the 

prosecution of his contemporaries including ‘female impersonators’.
26

  

30. According to the Homosexual Law Reform Coalition’s submission to the Equality 

Opportunity Advisory Council in 1976, police records show that in 1961 alone there 

were 40 prosecutions for buggery and 68 for gross indecency.
27

 This increased to 62 

prosecutions for buggery in 1964. In that year there were 78 prosecutions for gross 

indecency and 34 prosecutions for indecent assault on a male.
28

 It is not known how 

many of these prosecutions targeted consenting adult men.  

31. The number of reported cases of gross indecency (again not able to be classified as 

consensual/non-consensual or homosexual/heterosexual) ranged between 155 in 1968 

to 345 reported cases in 1973.
29

  

32. There were 111 police reports of loitering for homosexual purposes in Victoria in 1974 

and 75 police reports for the same offence in 1975.
30

 It is again not known how many of 

these police reports related to contact between adult males and how many were 

pursued to a conviction or whether cautions, warnings or good behaviour bonds were 

issued.  

33. Gay rights advocate Graham Carbery estimates that over the 1976-77 summer alone at 

least 100 men were provoked and targeted at Black Rock beach for homosexual 

offences: 

Young policemen were sent to Black Rock to act as decoys and entrap suspected 

homosexuals. They were dressed in swimwear and acted provocatively by posing as 

homosexuals and engaging other men in conversation. When the policeman was satisfied the 

person was homosexual an arrest was made. Most of the men arrested were charged with 

loitering or soliciting for homosexual purposes. Some were charged with having behaved in an 

                                            

25
 For example, McRae writing in 1978 found it difficult even at that time to obtain evidence, above no. 1 [at 153] 

26
 Noel Tovey, Little Black Bastard: a story of survival, (2004) [at 107-110].  In addition, Mr Tovey observed that, 

lesbians had ‘nothing to fear from the law’ and were able to live more publicly including wearing gender non-

conforming clothing (at [104]). 

27
 Homosexual Law Reform Coalition, November 1976, accessed as part of the Julian Phillips Archive Collection, 

held at the University of Melbourne.  

28
 Ibid.  

29
 McRae (see above no. 1)  [at 74] 

30
 McRae (see above no. 1)  [at 142] 
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offensive manner because the police found them sunbathing nude in the shrubs near the 

beach.’
31

 

34. One of the most prominent examples of how summary offences were prosecuted 

immediately prior to law reform in Victoria was the arrest and conviction of Terry Stokes. 

Mr Stokes, a University of Melbourne student, was convicted of behaving in an 

‘offensive manner’
32

 for kissing another man in public and was fined $70. Following his 

conviction, he was evicted from Graduate House where he was living due to his 

conviction.
33

 

35. In 1977 Julian Phillips, the Chairman of the Advisory Council, reported to the Premier 

that law reform was ‘imperative’ because current sentencing statistics showed the law 

could be applied to men engaged in private, consensual activities.
34

  

36. In his letter to the Premier, Mr Phillips provided two pertinent examples, which are set 

out as case studies below. By way of example he also noted that in November 1976 

alone five people were convicted of buggery. Four convictions were for homosexual 

acts and one for heterosexual buggery. The research showed, he said, that in each 

case the parties were consenting adults, acting in private. They were prosecuted as a 

result of police questioning on their own initiative.  

37. He also noted that three convictions were for consensual acts between men over 18, 

one conviction was for a consensual act between an adult and a 17 year old male, and 

two convictions were for consensual acts not in private.
35

 

38. The use of these offences to target young men was another area of concern. In 1976, 

the Victorian Social Welfare Department reported to the Advisory Council that sixteen 

young men aged between 15 and 16 had been placed under the care of the state or 

under youth training orders as a result of convictions for consensual homosexual acts. 

                                            

31
 Graham Carbery, Towards Homosexuality Equality in Australia, May 2011, [11], available at the State Library of 

Victoria website http://www.slv.vic.gov.au/latrobejournal/issue/latrobe-87/t1-g-t14.html (accessed 23 May 2013). 

The decision to arrest and prosecute men for offensive behavior in shrubbery potentially conflicted with the 

principle established in Inglis v Fish (VSC) 

32
 Section 17(d)  of the Summary Offences Act 1966 as at 1979. 

33
 Julian Phillips wrote to Professor Poynter, Acting Vice-Chancellor of the University of Melbourne, on 9 October 

1979 to express his disappointment about the University’s treatment of Mr Stokes. A copy is held at the University 

of Melbourne as part of the Julian Phillips Archive [HRLC image ref 1561].  

34
 Letter from Julian Phillips to Premier Hamer, 18 April 1977, accessed as part of the Julian Phillips Archive 

Collection, held at the University of Melbourne [HRLC image ref 1554].   

35
 Equal Opportunity Advisory Council, letter to Victorian Premier regarding the decriminalisation of consensual 

homosexual  offences, 18
th
 April 1977, [3], accessed as part of the Julian Phillips Archive Collection, held at the 

University of Melbourne, [HRLC ref. IMG 1556]. 

http://www.slv.vic.gov.au/latrobejournal/issue/latrobe-87/t1-g-t14.html
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36
 The Department provided a number of case examples. One of these was a young 

man then aged 15 years and 10 months who had been convicted of two counts of 

buggery and one count of gross indecency after ‘willingly’ returning to an adult man’s 

flat. The young man had been sentenced to six months detention in a Youth Training 

Centre. His sentence took into account two prior convictions for ‘gross indecency’.
37

  

 

  

                                            

36
 Confidential letter from Colin Benjamin, Director of Policy and Planning to Mr George, Secretary of the Equal 

Opportunity Advisory Council, 27 April 1977, available at the University of Melbourne archives as part of the 

Julian Phillips Collection, [HRLC Image ref. 1642-1651]. 

37
 Ibid, Case #4. 

In 1975, A, who was 23 years old, left his bank-book and radio in B’s car. He went to the 

Russell Street police station to get the property back. Police asked him where he had met 

B (aged 32) and he disclosed it was at Society 5. Police put it to him that was a 

homosexual club. He was pressed on whether he had a sexual relationship with B and he 

told them they had spent the weekend together at B’s hotel, because B was from the 

country.   

A was charged with 2 counts of buggery and 1 count of gross indecency.  He pleaded 

guilty at the trial and was put on probation for 18 months on the condition that he attend a 

psychiatry clinic. 

Source: Equal Opportunity Advisory Council Report on the Decriminalisation of Consensual 

Homosexual Offences for the Victorian Premier, 18 April 1977, 

 

A and B lived together since 1966 when A was 21 and B was 17. In 1976, the relationship 

broke up as A went to live with a woman whom he married, and B also then started a 

relationship with a woman to whom he became engaged. A decided he wanted to be in a 

relationship with both his wife and B, and tried to break up B’s new relationship. B ignored 

A and refused to have anything to do with him. A committed suicide. 

The police invited B to talk to them for the purposes of the inquest. They asked B about 

his relationship with A and, according to the record of the interview, asked intimate 

questions about the nature of their relationship.  

B was then asked about what he and A did sexually and was pressed on this aspect to 

supply very intimate details. He was then charged on one count of buggery and one count 

of gross indecency and committed for trial. It was alleged he committed an act of gross 

indecency with A between 1966 and 1976, and an act of buggery with A between 1969 

and 1976. He pleaded guilty and was convicted of these two offences and put on 

probation for one year.  

Source: Equal Opportunity Advisory Council Report on the Decriminalisation of Consensual Homosexual 

Offences for the Victorian Premier, letter to the Premier from Chairman Julian Phillips 18 April 1977. 
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39. Early in 1976 a number of Victorian gay groups formed the Homosexual Law Reform 

Coalition (Coalition), and late that year its campaign for law reform began with protests 

at police persecution of gay men with mass arrests at Black Rock beach.
38

 The 

Coalition called on Victorian Premier Rupert Hamer to act, and early in 1977 he 

requested his Equal Opportunity Advisory Council to conduct an inquiry and report on 

the “decriminalisation of consensual homosexual offences”.
39

  The Advisory Council 

worked in partnership with the Coalition to develop proposed changes to the law to 

“remove discrimination against homosexuals and to deal in a non-discriminatory way 

with sexual offences”.
40

 

40. The Advisory Council recommended to Premier Hamer that these ‘victimless crimes’ be 

repealed.
41

 The Council also made recommendations about the model for 

decriminalisation  and the appropriate age of consent to eliminate discrimination against 

homosexual couples compared to heterosexual couples. 

41. After earlier attempts by Barry Jones MLA to agitate for ‘homosexual law reform’ by 

means of private member’s bills,
42

 the Crimes (Sexual offences) Bill 1980 was 

introduced by the Hamer Liberal Government and passed by the Victorian Parliament 

on 23 December 1980. It came into force on 1 March 1981.
43

 The primary focus of the 

Bill, according to the Attorney-General’s second reading speech in Parliament, was to 

overhaul all sexual offences in Victoria, to modernise the law and to enhance protection 

against sexual exploitation.
44

  Homosexual law reform was a secondary stated purpose, 

that did not “condone” homosexuality: 

The Government realizes that there are consensual sexual acts which are regarded by many as 

immoral, and which are not made criminal by this Bill. The Government does not condone such 

acts, much less regard them as acceptable. The Bill simply sets out the limits of the criminal law 

                                            

38
 Personal communication, Jamie Gardiner, HLRC public spokesperson and later President. 

39
 Report of the Advisory Council, above no. 4.  

40
 Ibid.  

41
 Ibid at [12.4].  

42
 Jones later entered federal parliament and was a minister in the Hawke Labor government. His first draft bill, in 

October 1975, though rudimentary, highlighted the need for reform but never reached the Notice Paper. His 

second, after extensive consultation with the HLRC, was generously allowed a second reading speech in 1977, 

and made a useful contribution to the HLRC campaign: Jamie Gardiner, Personal communication, 8 January 

2014.  See also Carbery, above no.33 

43
 See Carbery, above no.33, for a more detailed discussion of the legislative drafting process. 

44
 The Hon. Haddon Storey, Victorian Parliamentary Debates, Legislative Council, 18 November 1980, at 2869, 

available at the University of Melbourne Archives as part of the Julian Phillips Collection [HRLC image ref. 1604-

1607] 
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– that is, it defines those acts which should be forbidden in order to provide the protection I 

have described [against exploitation, particularly by persons in supervisory positions].
45

  

42. The key reform was equality—removing the statutory distinctions between heterosexual 

and homosexual activity entirely, in both Crimes Act and Summary Offences Act. The 

specific changes related to homosexual conduct were: 

 the ‘abominable crime of buggery’ (with or without consent) was abolished, as was 

the “blackmailers’ charter” offence of “gross indecency between male persons” (in 

public or in private). 

 the definition of rape was widened to cover forcible penetration of the anus and 

was limited to acts done without consent; 

 a common age of consent of 16 years was adopted for heterosexual and 

homosexual acts (but 18 years for virgins, or when the older party was in a position 

of responsibility), and permitting consensual sex between younger persons not 

more than two years apart in age; and 

 the summary offence of soliciting, accosting or loitering for ‘homosexual purposes’ 

was abolished and replaced by an offence of ‘soliciting for immoral sexual 

purposes’. 

43. Nothing in the Attorney-General’s second reading speech indicated whether the 

Government had given consideration to the Advisory Council’s recommendations to 

expunge former homosexual convictions.  

 

44. Regrettably, even after decriminalisation of homosexual offences, there is evidence that 

same-sex attracted Victorians continued to be targets of police attention and 

prosecution using the generic crimes of ‘offensive behaviour’ and (in a late Assembly 

amendment) ‘soliciting for immoral sexual purposes’ under the Summary Offences Act 

1966.
46

  

45. What amounted to an ‘immoral sexual purpose’ was not defined in the amended 

Summary Offences Act 1966, but a clear indication of its intended, essentially empty, 

meaning was given by the Attorney-General.
47

 It is difficult to track the use of this and 

                                            

45
 Ibid.  

46
 Carbery, above no. 33 [5,14].  

47
 Hon Haddon Storey MLC, Victorian Parliamentary Debates, Legislative Council, 17 December 1980, pp5468–

5469. 
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the ‘offensive behaviour’ provisions as they were summary offences routinely 

prosecuted in the Magistrates’ Court.  

46. However, notably, this offence was similar to section 32 of the former Sexual Offences 

Act 1956 (UK), which made it an offence for a man to persistently solicit or importune in 

a public place for ‘immoral purposes’.  

47. In 2000, the United Kingdom Home Office published a consultation paper about how the 

law in the UK continued to treat gender and sexual orientation differently. It 

recommended repealing section 32 of the Sexual Offences Act 1956 because it unfairly 

targeted men attracted to other men and did not apply the same standard to 

heterosexual relations.
48

 In 2012, when the scheme to disregard certain convictions for 

former offences was developed, the UK Council of Civil Liberties briefed the House of 

Lords during the consultation phase. In its submission Liberty UK quoted the Home 

Office in its earlier consultation paper, in which it concluded the section had clearly 

become:  

…a means of regulating behaviour between homosexual men which, if conducted between men 

and women would be seen as no more than ‘chatting-up’. The reasoning on the meaning of 

‘immoral purposes’ seems to operate from a presumption that homosexual behaviour is 

inherently immoral.
49

 

48. A number of incidents in Victoria also demonstrate how non-gender-specific laws 

relating to public behaviour were used to target expressions of public affection between 

same-sex attracted persons.  

49. For many men who have sex with men, having sex in the privacy of their homes was not 

possible because of their family relations and other reasons. ‘Beat’ is the colloquial 

name given to ‘non-commercial, publicly accessible places in cities when men cruise to 

meet other men for sex’.
50

 Despite homosexual law reform, activists considered that 

‘police continued to patrol beats as if this law was still in effect for some years’ on 

charges of offensive behaviour in a public place, indecent exposure or indecent 

assault’.
51

 

50. According to the Police Lesbian and Gay Liaison Committee discussed in Kurt Iveson’s 

work Publics and the City, most of these charges were not contested because to do so 

involved court appearances and ‘risk of exposure in the press or directly to family or 

                                            
48

 Home Office Setting the Boundaries: Reforming the law on sexual offences (July 2000) referenced in Liberty’s 
Committee stage briefing on the Protection of Freedoms Bill (Supplementary provisions) in the House of Lords, 
January 2012, available at: http://www.liberty-human-rights.org.uk/pdfs/policy12/liberty-s-committee-stage-
briefing-supplementary-prot-of-freedoms-bill-hol-j.pdf (accessed 13 July 2013).  

49
 Ibid at [6.6.15] cited at [5]. 

50
 Kurt Iveson, Public and the City (Blackwell Publishing) 2007, at [84]. 

51
 Ibid, at [89] citing the Melbourne Star Observer, 7 August 1992 at [4], 7 February 1992 at [6] and Brother Sister 

1 May 1992 at [3].  
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employers’.
52

 Kurt Iveson cites an article by Jamie Gardiner published in the Melbourne 

Star Observer, Melbourne’s gay and lesbian newspaper, which concluded in 1992 that 

the fear of exposure meant “easy arrests and convictions, because most men charged 

with beat offences plead guilty, whether gay or not, whether they actually did anything 

or not, just to ‘keep their names out of the paper’, as the Police menacingly put it”.
53

 

51. In 1992, a man using a ‘beat’ was charged with offensive behaviour in public. The man 

admitted to entering a dense tract of bushes with another man late at night, where the 

two men participated in sexual activity. Two plain-clothes policemen approached the 

man as he left the bushes. According to published reports the man successfully 

defended the charges in the Magistrates’ Court of Victoria, arguing that consistent with 

the previous Supreme Court case of Inglis v Fish, the sexual conduct was lawful 

because it could not be viewed by the public without ‘abnormal or unusual actions.’
54

  

52. In 1994 the Tasty Nightclub raid focused public attention on police treatment of gay and 

lesbian Victorians. A summary of the circumstances of the raid is extracted as a case 

study below.  

 

 

                                            

52
 Ibid, at [90]. 

53
 Melbourne Star Observer, 7 August 1992 at [4] cited in Kurt Iveson, above no. 52 at [90].  

54
 Kurt Iveson, above no. 52 at [99] noting “The case is unreported, and the name of the defendant was 

suppressed by the magistrate”.  

In 1994, a police raid on the Tasty Nightclub, a gay and lesbian event at the Commerce 

Club in the centre of Melbourne, came to symbolize for many the ongoing homophobia of 

the Victoria Police. At 2.15am the music stopped, the lights came on, and over 40 police 

entered the club. No one was allowed to leave.  

Over the next three hours, 463 patrons and staff were strip-searched. The raid netted a 

grand total of six arrests on minor drugs possession charges. Outrage ensued, first from 

members of the lesbian and gay community, and then from others in the wider public 

sphere.  

The then Victorian Premier, Jeff Kennett, declared himself disturbed by the raid. 

(The Age, 22 August 1994: 13)  

During the next few years, over 240 individuals took legal action against the Victoria 

Police, winning several millions of dollars in compensations.  

(The Age, 29 November 1997: Good Weekend, 16-19)  

Source: This summary of the circumstances of the raid is extracted from Kurt Iveson, Publics and the City, 

 note no. 52 [at 229]. 
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53. As recently as 1997, a Geelong police officer is reported as having told the Geelong 

Independent newspaper that “[the Police] are certainly aware that there are certain 

areas that homosexuals frequent, and we keep files on paedophiles and unusual sexual 

behaviour”.
55

  

54. Since this time, considerable and positive work has been done to make the work of the 

Victoria Police inclusive of LGBTI people and their needs, such as the introduction of 

Gay and Lesbian Liaison Officers (GLLO) and other measures. GLLO aim to “contribute 

to the creation of mutual trust between police, lesbians, gay men, bisexuals, 

transgender and intersex persons so they have increasing confidence in police through 

the provision of fair and equitable policing service.”
56

 

55. A detailed discussion of the history of the relationship between the LGBTI community 

and Victoria Police is outside the scope of this paper, but both the significant investment 

made by senior officers in restoring the trust and confidence of the LGBTI community 

and the current partnerships between Victoria Police and LGBTI community 

organisations provide an excellent platform to take forward the work of addressing the 

consequences of former discriminatory offences and police practices.
57

  

                                            

55
 (21 February 1997), ibid, at 105. However, we note that as recently as last year, media reports of ‘beat activity’ 

and the Victoria Police response have been less than ideal. See, for example, E Pearson, ‘City considers by-law 

to stop lewd behaviour in toilets’, Geelong Advertiser (10 April 2013) available at 

http://www.geelongadvertiser.com.au/article/2013/04/10/362569_news.html (accessed 29 July 2013). 

56
 Victoria Police online, ‘Overview of Gay and Lesbian Liaison Officers’, (Updated 7 May 2013) 

http://www.police.vic.gov.au/content.asp?Document_ID=30300 (accessed 15 July 2013).  

57
 For example, Victoria Police maintains a GLBTI Reference Group made up of community representatives.    

http://www.geelongadvertiser.com.au/article/2013/04/10/362569_news.html
http://www.police.vic.gov.au/content.asp?Document_ID=30300
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56. Victorian men affected by these laws include men who identify as gay or bisexual; men 

who have engaged in homosexual sex but have not ‘come out’; and men who have had 

sex with men but who do not publicly or privately identify as gay or bisexual, including 

married men and men with families.
58

 Same-sex attracted women were also affected by 

summary offences such as the prohibition against offensive behaviour in public, for 

expressing their sexual orientation
59

 and, as discussed above, it appears that 

transgender people were also prosecuted for unknown offences, but most likely also 

‘offensive conduct’. 

57. The stigma associated with a criminal conviction for a gay sex offence is common to all 

people prosecuted for these offences.  

58. Many men are reluctant to come forward and disclose their conviction. Because of this, 

it is very difficult to obtain information about the number of men living with a conviction 

and determining how that conviction affects their personal and professional lives. This is 

particularly so for men who do not identify as gay.  

59. To illustrate the discomfort felt by and of some men, we note that in 2008 a number of 

men were lured to a ‘beat’ on the promise of sex and had their money and belongings 

stolen. Police reportedly had a difficult time locating likely victims. The Herald Sun 

reported that police said ‘the majority of victims - many of whom were married - were 

                                            

58
 It is also possible these laws were applied to women or to transgender and intersex Victorians, but our research 

has so far not revealed any such cases. Given policing practice at beats it is likely too that some heterosexual 

men, wrongly accused of loitering or soliciting for homosexual purposes, will have pleaded guilty to avoid the 

public shame of a court case in which they would be presumed guilty, in effect, of homosexuality, regardless of 

formal verdict.  

59
 Advisory Council Report, above no.4, at [14.1]. 

“I came into this world without a criminal record and 

I don’t want to die with a criminal record” 

John Crawford, a 73 year old English man who recently applied for his criminal record for a gay 

sex offence to be disregarded under the UK scheme. 

Source: 'Man fights to clear gay criminal record 1950s’, BBC News Online, 28 November 2012 



 |  

"too scared" to come forward because of embarrassment and fear of being charged with 

having sex in a public place’.
60

 A police officer was also reported as saying that ‘for 

every one victim we know about there are a further 30 out there and that is a 

conservative estimate’.
61

  

60. During parliamentary debates in the United Kingdom about the introduction of a scheme 

to disregard old convictions, parliamentarians were acutely aware that many men may 

not have disclosed their conviction to their friends and family. The need for privacy and 

sensitivity was considered in detail in the UK Home Office’s Privacy Impact Assessment 

Report.
62

  

61. Affected men could be as young as 49 years old. Convictions for gay sex offences are 

not simply a matter for older men already likely to be retired or deceased. Men from the 

age of 49 (aged 16 in 1980) to 100 could be affected by historical convictions for gay 

sex.  

62. Based on the data set out above, it appears that homosexual offences were frequently 

prosecuted between the 1950s and the mid-1970s. In the late 1970s there continued to 

be some high-profile prosecutions despite the tide of change towards reform. 

63. Men convicted during this period should be in the prime of their lives and are likely to be 

in employment, searching  for employment or wishing to volunteer in the community. 

For instance, a man convicted in 1970 at age 18 would now be 61 years old. Without 

legislative intervention, a conviction could continue to affect Victorian men for the next 

thirty years or so and remain on a person’s criminal record until death.
63

  

 

64. Criminal record checks have become a common feature of employment recruitment 

processes and applications for volunteering positions in recent years. Having a criminal 

record can be highly prohibitive to obtaining employment and the prevalence of 

discrimination on the grounds of having a criminal record is well documented.
64

 Criminal 

records for sexual offences are likely to cause even greater stigma and discrimination.  

                                            

60
  Eleni Hale, ‘Police appeal to embarrassed victims’, Herald Sun, 11 May 2008, available at: 

http://www.heraldsun.com.au/news/victoria/gay-bandit-nabbed/story-e6frf7kx-1111116302783 (accessed 13 July 

2013). 

61
 Ibid. 

62
 PIA Report re decriminalised convictions for gay sexual offences, (18 January 2011) available at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/98413/pia-report.pdf  

63
 Based on a male convicted for an offence aged 18 in 1981 (he may also have been convicted of an offence 

aged 16 in 1979) who lives to 77.5 years of age based on current life expectancy for males born in 1962-1963: 

http://www.aihw.gov.au/australian-trends-in-life-expectancy/ 

64
 See for example information prepared by the Australian Human Rights Commission, available at:  

http://www.humanrights.gov.au/human_rights/criminalrecord/index.html  
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65. Under the current Victoria Police Information Release Policy convictions for past gay 

sex offences may be displayed on criminal history checks.
65

  

66. The Victoria Police Information Release Policy generally operates so that any 

convictions or findings of guilt, apart from minor traffic offences, are disclosed on a 

person’s criminal history check if they have committed any offences in the past 10 

years. If a person doesn’t commit any offences for a 10 year period, the criminal history 

check will come back clear. But if they commit another relevant offence, their entire 

history, including any offences committed as a juvenile, will be disclosed on the criminal 

history check. Special provisions apply to offences which result in a sentence of 

imprisonment of longer than 30 months which will always be disclosed. 

67. Accordingly, a man convicted of an offence for consensual gay sex in the 1970’s 

should, accordingly to the Information Release Policy, have the offence disclosed on 

their criminal history check if in the last 10 years, they have been found guilty of any 

other offences other  than minor traffic offences.  

68. Further, under the Victoria Police Information Release Policy, the criminal history check 

will always display any convictions for ‘sex offences’ if the check is obtained for working 

or volunteering position with children or vulnerable people, regardless of when the 

conviction was recorded and even if the person hasn’t committed any other recent 

offences.   

69. Other offences that are older than 10 years may also appear on checks required to 

comply with particular legislative requirements, such as for the purpose of registering 

with a health board or the Victorian Taxi Directorate. 

70. Past gay sex offences may also be taken into account when the Department of Justice 

considers applications for ‘Working With Children’ Checks.  Working With Children 

Checks are a specific background check required for paid and volunteer work with 

children in Victoria. Under the Working With Children Act 2005 (Vic), the Department of 

Justice, which administers the process, may take into account convictions for ‘relevant’ 

offences that may indicate unsuitability to work with children.
66 

 

71. One such offence is ‘indecent assault’ with a person under the age of 18. Because 

indecent assault offences used to apply to men who had sex with men regardless of 

age, this could potentially cover a man convicted of consensual conduct with another 

man as a young adult in circumstances where it would not have been an offence for two 

young people of different sexes. This type of offence does not result in automatic refusal 
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 Victoria Police Information Release Policy, updated 28 June 2013, available at: 

http://www.police.vic.gov.au/content.asp?Document_ID=692.  

66
 Department of Justice Relevant Offences List (January 2012), available at: 
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Steve* was employed some years ago in the public service. Now his employer is 

undergoing a major restructure and he is required to reapply for his job. A criminal history 

check is required for all applicants, including existing employees.  

Steve is extremely concerned that after years of service his employer will now find out 

about his conviction. He does not want to disclose his conviction to his employer, or 

undertake a criminal history check, and is very concerned that if his conviction was 

revealed to his employer it would affect his employment or somehow become known to 

others or made public. Steve is deeply ashamed of his past, horrified at the thought of his 

niece or other family members finding out about his past conviction, and frightened about 

the future. Steve would desperately like to find a way of removing the mark against his 

name but fears his past conviction may be disclosed in the process.  

Source: confidential interview with HRLC client whose name has been changed to protect his identity. 

 

of a Working With Children Check application. However, the potential that past gay sex 

convictions may be taken into account and form the basis of a refusal creates potential 

for discrimination. Men with past convictions for gay sex offences will, understandably, 

be reluctant to apply for a Working With Children Check or undergo a process which 

may reveal their offence.  

72. Criminal history checks are also routinely required for volunteering with particular 

groups in the community. Volunteering Australia’s ‘Quick Guide’ to background checks 

for organisations and individuals notes that background checking is used most often 

where people volunteer with ‘vulnerable groups such as children, the elderly, and 

people with disabilities, or in roles that have financial or driving responsibilities’.
67

 

 

73. Men have lived for decades with the shame of being identified as criminally culpable for 

their sexual expression, potentially causing untold psychological and emotional harm. 

The stigma has also inhibited many men from telling their story publicly or even sharing 

their secret with family and friends. 

                                            

67
 See, Volunteering Australia’s Quick Guide to Background Checks (January 2009), available at: 

http://www.volunteeringaustralia.org/files/BZFANGL2T0/Quick_Guide_background_checks_09_FINAL.pdf 

(accessed 13 July 2013). 

http://www.volunteeringaustralia.org/files/BZFANGL2T0/Quick_Guide_background_checks_09_FINAL.pdf
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‘Dave’ was convicted of two gay sex offences in Victoria in his early 20s. In the first 

incident, Dave was lured into a public toilet by a policeman and then charged with an 

offence. After the second incident Dave is reported as saying: 

 “...the police wanted me to supply names but I refused. After the court case I lost my job. 

 When I turned up at work after appearing in court my boss had the full case sheets on me. 

 He could only have got them from the police.”  

The media report describes the impact the incident has had on Dave’s life:  

 “Dave is now 35. He came to Sydney after seeing the Government psychiatrist for two and 

 a half years without any success at making the switch to being a heterosexual. 

… every time he walks down the street at night, the fear of being arrested walks with him.” 

Source: Alan McKenzie, ‘CAMP goes to war’ PIX, 17 May 1971, p17 
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74. In October 2012 the Conservative-Liberal Democrat Coalition Government introduced 

legislation to disregard past gay sex convictions. Chapter 4 of Part 5 of the Protection of 

Freedoms Act 2012 (UK) gives the UK Secretary of State power to disregard 

convictions, warnings and official cautions for selected offences on application by an 

affected person.  

75. Described by one Conservative MP as an “historic act of sensitivity”
68

, the Bill received 

broad support from the Conservative, Liberal Democrat and Labor parties. During 

Parliamentary debates the UK Minister for Equalities, Lynne Featherstone, highlighted 

the importance of expunging convictions to ensure full participation in society:  

The Government are committed to equality and we believe that one of the most unfair and 

unjust historical inequalities is the discrimination against men who have a conviction for 

something that has, for a long time, not been illegal, but which can, nevertheless, show up on a 

criminal record check.  

That situation might prevent an individual from taking up certain opportunities in life, such as 

applying for particular occupations, or volunteering—not because they present a risk, but simply 

because they do not want to risk anyone finding out about their past.  

They may not have told their family or partner about the matter, and allowing that history to be 

revealed can have devastating effects on lives.
69

 

76. As in Victoria, consensual homosexual activity was prosecuted in a number of ways. 

The Protection of Freedoms Act 2012 (UK) lists the offences for which a person may 

apply for their conviction to be expunged. They are: 

 sex between adult males (buggery) of any age up until 1967 and between men 

under the age of 21 until the age of consent lowered to 18 in 1994 and was 

equalised in 2000;
70

 and 

 gross indecency with another man up until 1967 (the Labouchère amendment) and 

between men under the age of 21 until 2000.
71

  

                                            

68
 Michael Ellis, British Conservative Party, Public Bills Committee, 12 May 2011, [652] available at: 

http://www.publications.parliament.uk/pa/cm201011/cmpublic/protection/110512/am/110512s01.htm  

69
 Public Bill Committee, House of Commons, Protections of Freedoms Bill, 12 May 2011, available at: 

http://www.publications.parliament.uk/pa/cm201011/cmpublic/protection/110512/am/110512s01.htm  

70
 See the Stonewall, ‘Step by step guide to deleting gay sex convictions from your record’, for a discussion on 

how these offences were prosecuted, available at: 

https://www.stonewall.org.uk/media/current_releases/8066.asp.  

http://www.publications.parliament.uk/pa/cm201011/cmpublic/protection/110512/am/110512s01.htm
http://www.publications.parliament.uk/pa/cm201011/cmpublic/protection/110512/am/110512s01.htm
https://www.stonewall.org.uk/media/current_releases/8066.asp
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77. The Act then goes on to provide in a separate interpretive section
72

 that the list also 

includes: 

 equivalent offences under military laws (listing relevant sections of repealed 

legislation); 

 attempted offences or inchoate offences such as aiding and abetting or 

procuring;
73

 

 cautions and warnings under relevant legislation;
74

 and 

 frequenting with intent, also known as loitering with intent to engage in homosexual 

activity (in so far as it can also be classed as an attempt to commit an offence of 

buggery or gross indecency).
75

  

78. Stonewall, the UK’s leading LGBTI rights organisation, produced a guide to making an 

application for a conviction to be disregarded. This guide clarifies that a person can make 

an application to have a ‘frequenting with intent’ conviction disregarded even if they were 

not also charged and convicted of indictable offences of attempting to commit buggery 

and gross indecency. However, a lay person reading the legislation for the first time is 

likely to assume the scheme is limited to convictions for buggery and gross indecency.
76

  

79. Sexual activity in a public toilet is a current offence in the UK.
77

 The Protection of 

Freedoms Act 2012 expressly excludes conduct which involved sexual activity in a public 

toilet. This is a significant point of difference between the way sex in public places like 

toilets is prosecuted in the UK and how sex in public places was (or should have been) 

prosecuted in Victoria following the decision of the Victorian Supreme Court in Inglis v 

Fish.
78

  As discussed above, unlike the UK where sex in public toilets is expressly 

prohibited, the prohibition on offensive behaviour in public in Victoria has been rejected 

where the behaviour cannot be viewed by a member of the public without unusual acts to 

view that behaviour. 

                                                                                                                                        

71
 Ibid. 

72
 Protections of Freedoms Act 2012 (UK) s101. 

73
 Protections of Freedoms Act 2012 (UK) s101(5). 

74
 Protections of Freedoms Act 2012 (UK)  s92. 

75
 Vagrancy Act 1824 (UK), s4.  

76
 Stonewall, ‘Step by step guide to deleting gay sex convictions from your record’, available at: 

https://www.stonewall.org.uk/media/current_releases/8066.asp . 

77
 Sexual Offences Act 2003 (UK), s71  

78
 See above, section 3.3 

https://www.stonewall.org.uk/media/current_releases/8066.asp
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80. For a number of reasons, the UK settled on a process where a person could apply for 

their conviction to be disregarded.  

81. The UK Parliament was influenced by the potential number of records that would need 

to be handled in order to automatically expunge certain convictions. The Home Office’s 

Equality Impact Assessment noted that there existed in excess of 50,000 police records 

and “it is not practicable to determine which ones fall within the scope of the policy 

which relates to consensual sex with those aged 16 and over”.
79

  

82. Stonewall worked closely with Government agencies to develop a suitable scheme.  

One of the factors in favour of an application process that they identified was the risk 

that an automatic process could inadvertently result in ‘outing’ people who do not 

identify as gay. This could happen if, for example, a letter confirming the outcome of an 

automatic process was sent to an individual’s residential address based on their 

electoral records.
80

  

83. The application process was designed to be as simple and discreet as possible. 

Recognising that many people cannot recall the exact circumstances of the conviction, 

applicants are asked to complete an application form listing their personal details and 

any information that they can recall about the circumstances of the offence and 

conviction.
81

 

84. Applicants are not required to list the circumstances of the offence in detail if they 

cannot recall, however as the decision is based on the information provided by the 

applicant and court and police records, applicants are encouraged to provide as much 

information as possible.  They are also required to provide evidence of their current 

personal details and their personal details at the time of the offence.  

85. Based on the information provided by the applicant, searches of police and court 

records are conducted to identify convictions recorded against the person’s name.  

86. To disregard a conviction, the UK Home Secretary must be reasonably satisfied the 

other party involved was 16 years or older at the time of the offence (the current age of 

consent), that they consented, and that the offence did not involve sexual activity in a 

public lavatory, which is still prohibited under UK law.  

                                            

79
 UK Home Office, Equality Impact Assessment, 21 December 2010, page 3, available at 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/98420/removal-consensual-gay-

sex-eia.pdf.  

80
 Telephone discussions with Stonewall Head of Policy, Sam Dick, April 2013. 

81
 For more information see http://www.homeoffice.gov.uk/publications/crime/decriminalised-sexual-offences/  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/98420/removal-consensual-gay-sex-eia.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/98420/removal-consensual-gay-sex-eia.pdf
http://www.homeoffice.gov.uk/publications/crime/decriminalised-sexual-offences/
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87. The decision-maker must consider the information provided by the applicant and 

information available on police and other records in deciding whether to disregard the 

offence.
82

  

88. There is no right to an oral hearing. The UK government defended this decision in the 

following terms: 

The Government is mindful that it is not for a Government Department to “re-try” an offence to 

decide the facts years after the event and that others involved in the historic conduct may have 

no wish to be involved in this new scheme at all (hence making the scheme subject to 

application), which they would need to be if any sort of “re-trial” were to be contemplated.
83

   

89. During the developmental stage, Stonewall cautioned that some records are not 

accurate and genuine consideration must be given to the circumstances of the offence 

as well as what is set out on the face of police records. For instance, a person may 

have been convicted of loitering with homosexual intent when they were merely using 

the bathroom, or, like Noel Tovey, a person may have been coerced into providing a 

confession for an ‘offence’ they did not commit. 

90. Accordingly, in place of an oral hearing, the Home Secretary has the power to appoint 

advisers to assist him or her in determining whether the conditions of the legislation are 

met in complex cases.
84

 The HRLC understands from discussions with Stonewall UK 

that the current advisors are a panel of three people including a representative of the 

police force, a judge and a member of the LGBTI community.  

91. If, following the consideration and recommendation by the advisory panel, the Home 

Secretary is not satisfied that the parties were consenting adults or has formed the view 

that the conduct constitutes an offence under current UK laws, the Secretary of State 

must record the decision in writing and communicate the decision to the applicant.
85

  

According to the Minister for Equalities Lynne Featherstone, it is implicit in the right of 

appeal that accompanies this section
86

 that the Minister’s decision must include written 

reasons as the “applicant will need to know why his application has been rejected”.
87

 

92. The Act states that if an application is refused the applicant may appeal the decision to 

the High Court of Justice.
88 

The High Court of Justice includes an Administrative 

                                            

82
 Protection of Freedoms Act 2012 (UK)  s94.  

83
 Home Office Memorandum on the European Convention of Human Rights, [par. 172], available at: 

http://services.parliament.uk/bills/2010-12/protectionoffreedoms/documents.html (accessed 4 April 2013) 

84
 Protection of Freedoms Act 2012 (UK)  s100. 

85
 Protection of Freedoms Act 2012 (UK)  sub-s 94(4). 

86
 Protection of Freedoms Act 2012 (UK) s 94. 

87
 Public Bills Committee Debate, 12 May 2011, columns 659-660, extracted in Sally Almandras & ors, Protection 

of Freedoms Bill: Committee Stage Report, House of Commons Library Research Paper 11/54 (28 June 2011).  

88
 Protection of Freedoms Act 2012 (UK) s 94. 

http://services.parliament.uk/bills/2010-12/protectionoffreedoms/documents.html
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Division, which receives applications for judicial review of an administrative decision of a 

public authority.
89 

The High Court cannot hear any new evidence and must reach a 

decision on the basis of the evidence available to the Home Secretary at the time 

he/she made the decision.
90 

 

93. If the High Court is satisfied the conviction should be disregarded under the terms of the 

Act, the High Court can make an order, overriding the Home Secretary’s original 

decision that the relevant conviction or caution is to be treated as a disregarded 

conviction or caution.
91

 Sub-section 94(6) provides there is no further appeal from the 

High Court’s decision.
92 

 

94. To the extent that the appeal process is built on existing modes of appeal for 

administrative decisions,
93

 it is not necessarily an appropriate model for merits and 

judicial review in Victoria. 

95. Once disregarded, the charge, investigation, prosecution, conviction, sentence or 

caution is taken to have never occurred.
94

 The legislation and policies underpinning the 

legislation talk of the records being deleted.
95

 However, in reality, the conviction will not 

be wiped from history entirely.
96

 The Act states that ‘delete’ means ‘to record with the 

details of the conviction or caution concerned’ the fact it is a disregarded offence and 

the effect of that decision. The Home Office’s guide to the legislation states that records 

will be deleted or annotated. It is our understanding that records held on computer 

databases may be manually deleted and all other paper-based records are likely to be 

annotated. 

96. While there may be a reasonable justification for providing a general power to annotate, 

delete or amend records appropriate to the type of record, it is unfortunate that the term 

‘delete’ was used as it is liable to mislead applicants who may form the understanding 

that all evidence recording their conviction will be destroyed.  

                                            

89
 See guide to judicial review at http://www.justice.gov.uk/courts/rcj-rolls-building/administrative-court/applying-

for-judicial-review  

90
 Sub-section 94(2). 

91
 Public Bills Committee Debate, 12 May 2011, column 673. 

92
 It is not clear to the authors whether this excludes appeal of the High Court’s decision on a question of law. 

93
 Public Bills Committee Debate, 12 May 2011, column 673. 

94
 Protection of Freedoms Act 2012 (UK) s 96. 

95
 Home Office Equality Impact Assessment, 21 December 2010, available at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/98420/removal-consensual-gay-

sex-eia.pdf (accessed 10 May 2013). 
96

 Sub-section 92(5) provides that in this section “delete”, in relation to such relevant official records as may be 
prescribed, means record with the details of the conviction or caution concerned (a) the fact that it is a 
disregarded conviction or caution, and (b) the effect of it being such a conviction or caution.  

http://www.justice.gov.uk/courts/rcj-rolls-building/administrative-court/applying-for-judicial-review
http://www.justice.gov.uk/courts/rcj-rolls-building/administrative-court/applying-for-judicial-review
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/98420/removal-consensual-gay-sex-eia.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/98420/removal-consensual-gay-sex-eia.pdf
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97. This is particularly concerning given that, after a period of time has elapsed, police and 

court records are likely to become available to the public.
97

  

98. There is no central body in the UK that manages records. Following a successful 

determination under the scheme, the Home Secretary contacts the police, court 

services and military tribunals who are then responsible for removing and amending the 

relevant records ‘as soon as reasonable practicable’ and writing to the applicant to 

confirm the records have been deleted or amended.
98

 While those bodies have a duty to 

remove the record, there is no clear enforcement mechanism if they fail to do so.  

99. The process of disregarding convictions in the UK aims to ensure people can move on 

with their lives and remove the stigma attached to an individual who has a criminal 

record.99 This is achieved in a number of ways: 

 public authorities are not permitted to disclose information about the former 

conviction to employers and other third parties;  

 a person whose conviction has been disregarded is authorised by legislation to say 

under oath that they have never been convicted of that offence without fear of 

perjury;
100

  

 there is also a prohibition on using evidence of that offence (and conviction) in 

legal proceedings;
101

 and  

 for the avoidance of doubt, the legislation states that a person may not be subject 

to discrimination in employment because of a disregarded offence,
102

 for example, 

in the event a person discloses their former conviction to their employer. 

100. As the Minister for Equalities said in parliamentary debates, this scheme goes further 

than provisions of the Rehabilitation of Offenders Act 1974 (UK), which includes 

exceptions requiring disclosure in certain circumstances.
103

  

101. Prior to the introduction of the legislation, the UK Home Office completed a Privacy 

Impact Assessment (PIA). The PIA acknowledged that when a person files an 

                                            

97
 Usually 30 years under the public records system. See the National Archives summary of the public records 

system: http://www.nationalarchives.gov.uk/information-management/legislation/public-records-system.htm   

98
 Protection of Freedoms Act 2012 (UK)  sub-s 95(3). 

99
 Home Office Equality Impact Assessment, above no. 97. 

100
 Protection of Freedoms Act 2012 (UK)  sub-s 96(3). 

101
 Protection of Freedoms Act 2012 (UK)  sub-s 96(2). 

102
 Protection of Freedoms Act 2012 (UK)  sub-s 96(5). 

103
 Public Bills Committee, House of Commons, Protections of Freedoms Bill, 12 May 2011, available at: 

http://www.publications.parliament.uk/pa/cm201011/cmpublic/protection/110512/am/110512s01.htm  

http://www.nationalarchives.gov.uk/information-management/legislation/public-records-system.htm
http://www.publications.parliament.uk/pa/cm201011/cmpublic/protection/110512/am/110512s01.htm
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application they will necessarily “disclose to the Home Office highly confidential 

information.”
104

 The risk of making the information public was noted in the PIA: 

…it could have a serious impact on that individual’s private and family life as they may not have 

revealed the conviction to anyone else. It could impact on other social contacts and possibly 

their job if homophobic elements were present.
105

  

102. The Home Office advised that it would develop a “secure system with limited access by 

staff and a clear disposal date for the information supplied once it has been 

actioned.”
106

 Minister Featherstone stated during parliamentary debates that the number 

of people will be kept as small and as private as is possible.  

103. For record keeping purposes, the Home Office does retain a record of the initial 

application for 6 years.
107

 According to the PIA completed prior to the introduction of the 

legislation, these records will be anonymised so they are available for statistical 

purposes only and access to statistical data will not reveal the individual’s identity. The 

handling of information is otherwise regulated by the UK’s Data Protection Act and 

existing procedures for handling sensitive information.108
 

104. When the legislation was developed, the UK Home Office estimated that up to 16,000 

convictions and cautions could be eligible for the new scheme.
109

 However, the HRLC 

understands that the potential number of convictions was not a critical factor in the 

decision to proceed with the legislation. Rather, it was argued that there was a strong 

moral obligation to remedy this injustice for a few or for many.
110

  

105. At the end of November 2012, after the law had been in operation for two months, the 

Home Office had received 27 applications. By mid-February 2013, Stonewall was aware 

of 72 applications.
111

 

                                            

104
  Home Office, Privacy Impact Assessment Report, 18 January 2011, 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/98413/pia-report.pdf (accessed 23 

May 2013) 

105
 Ibid. 

106
 Ibid. 

107
 Home Office guidance notes on applying for disregard of convictions, available at: 

https://www.gov.uk/government/publications/disregarding-convictions-for-decriminalised-sexual-offences 

(accessed 23 May 2013).  

108
 Home Office, Privacy Impact Assessment Report, above no 106.  

109
 Sally Almandras, Protections of Freedoms Bill – Commons Library Research Paper, RP11/20, 23 February 

2011; Home Office Full Equality Impact Assessment, 21 December 2010. 

110
 Telephone discussions with Stonewall’s Head of Policy, Sam Dick, April 2013.  

111
 Telephone discussions with Stonewall’s Head of Policy, Sam Dick, April 2013.   

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/98413/pia-report.pdf
https://www.gov.uk/government/publications/disregarding-convictions-for-decriminalised-sexual-offences
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106. There may be a number of reasons for the relatively low application numbers, including 

limited publicity, accessibility issues for older people, the possibility that some people 

affected may have died or moved overseas, and the fear that a man will be outed as 

homosexual if he submits an application.  

107. It is also possible that many people will not apply until a life event such as changing jobs 

causes them to take action. Stonewall is currently preparing a guide for carers working 

with older LGBTI people in aged care homes to educate older people about the 

scheme.
112

  

108. Stonewall have trained their staff to answer queries about the scheme. Stonewall staff 

are available to advise people considering making an application on confidentiality 

issues and how to complete the application form.  

109. Stonewall has also taken responsibility for receiving correspondence on behalf of 

applicants who do not wish to discuss their application with their family. To do this, the 

applicant must write to the Home Office appointing Stonewall as their contact point for 

the purpose of the application.  

 

110. The UK gay sex convictions scheme is not the only example of legislation enacted to 

address criminal laws recognised to be unjust and discriminatory. Following the end of 

the Apartheid regime in South Africa, laws that criminalised sexual relations between 

persons of different colour and other discriminatory laws were repealed and legislation 

was introduced to automatically expunge past ‘apartheid offences’. These laws were 

introduced to ensure the “undeserved humiliation of the persons who suffered under the 

former provisions” was addressed.
113

  

111. Spent convictions schemes are also in place in New Zealand and a number of 

jurisdictions in Australia. These schemes fall short of expungement and are therefore 

not as directly applicable to the current project. However, some aspects are useful and 

have informed the recommendations in this report. For example, the New Zealand spent 

convictions regime contains more stringent safeguards to protect against disclosure, as 

compared to the UK gay sex convictions scheme. Employees and contractors of 

government agencies have an individual disclosure not to disclose a record and 

penalties of up to NZ$20,000 apply for knowing or reckless disclosure.
114

  

                                            

112
 Telephone discussions with Stonewall’s Head of Policy, Sam Dick, April 2013 

113
 See Appendix 1 for references and further discussion.  

114
 See Appendix 1 for references and further discussion.  
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112. There are multiple examples of laws in various jurisdictions of the United States that 

deal with expungement of certain criminal convictions, such as prostitution offences to 

protect victims of sexual trafficking. In contrast to the UK scheme, some of these 

provide for the complete removal and deletion of records rather than merely annotating 

the records.
115

 The useful aspects of these regimes have been considered and adopted 

in the recommendations below.  

                                            

115
 See Appendix 1 for references and further discussion of the various schemes.  
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113. This part discusses possible models and functions of expunging past gay sex offences, 

drawing on comparative examples, and key issues and questions that are likely to arise.  

 

114. As outlined above, a number of indictable and summary offences were used to target 

men who had sex with men in Victoria. To correct this historic injustice, at a minimum a 

legislative scheme should cover all offences that criminalised homosexual conduct, 

which are offences identified by the HRLC that targeted gay men or were applied by law 

enforcement and/or the courts in a way that discriminated against men who had sexual 

activity with men or other LGBTI people.  

115. At a minimum, a legislative scheme should cover the following offences: 

 Consensual ‘buggery’
116

 or attempted ‘buggery’
117

  

 Consensual acts of gross indecency
118

 between male persons 

 Indecent assault
119

 of a person who is a consenting party 

 Loitering or soliciting for homosexual purposes
120

  

 ‘Offensive behaviour’ charges under current and repealed legislation, for acts 

committed in public which would not be considered offensive by today’s standards 

such as kissing or holding hands between consenting male adults or female 

adults;
121

  

 ‘Offensive behaviour’ charges for acts committed in public spaces that could not 

reasonably be observed by a member of the public (consistent with the common 

law principles developed by the Supreme Court of Victoria in Inglis v Fish as it 

applies in Victoria).
 122

  

                                            

116
 Crimes Act 1958 (Vic)  s68, and prior legislation. 

117
 McRae, above no. 1 at [125-139] observes that attempts to commit buggery, facilitating third parties to commit 

assaults and other offences were also tried as lesser offences in local and UK courts.   

118
 Crimes Act 1958 (Vic)  sub-s 69(4) and prior legislation. 

119
 Crimes Act 1958 (Vic)  s68. 

120
 Summary Offences Act 1966 (Vic)  s18. 

121
 For instance s 27 of the Police Offences Act 1958 (Vic) which prohibited riotous, indecent, offensive, 

threatening or insulting behaviour in or near any public place or within the view of hearing of any person. 

122
 As discussed above we note that in the UK there is a specific offence of having sex in a public toilet but does 

not prohibit sex in public places per se because of the potential that sex may occur in an area not reasonably able 
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Where age is relevant to the existence of the offence the test should be how the 

incident would have been treated had the older party, if male, been female at the time it 

took place. 

116. It is likely that other offences were also used to target men who had sex with men and 

members of the LGBTI community. We have received anecdotal reports that people 

who dressed in clothing worn by a different sex (cross-dressing) may have been 

convicted of ‘being disguised’ with ‘unlawful intent’
123

 or ‘without a lawful excuse’.124 

These offences were largely aimed at people who wear a disguise during a robbery.  

117. Our preliminary research of publicly available documents has not been able to confirm 

whether these offences were also applied to target transgender people.125 However, 

according to secondary sources and anecdotal reports it appears that transgender 

individuals, including gay men described as ‘female impersonators’, were targeted. In 

his autobiography, Noel Tovey describes the trial of a famous ‘female impersonator’ 

charged with a homosexual offence and his appeal against his sentence included 

arguments on the subject of him owning a pair of ‘rubber falsies’.126 Mr Tovey also 

describes that ”homosexuals were gaoled from time to time for masquerading as 

women and working as prostitutes, or ‘loitering with intent’ ”127. 

118. Any scheme developed should accommodate the expungement of offences used 

against people who did not conform with gender stereotypes, including in dress, 

mannerisms or appearances. This should include (although not necessarily be limited 

to) people such as female impersonators/ drag queens, transvestites and transgender 

people (including transsexuals, gender queer and/or cross-dressers). We note the 

expungement of the offence is of greater importance than any ‘label’ mentioned. Further 

research should be undertaken to identify the offences used against these individuals. 

119. As discussed above, there are also suggestions that some generic offences such as 

those for offensive behaviour were applied to same-sex attracted women. Any scheme 

should also enable these offences to be expunged. The appropriate test should be 

                                                                                                                                        

to be viewed by others. Consistent with the Victorian Supreme Court decision in Inglis v Fish  a Victorian scheme 

should cover convictions for all offences that occurred in public venues including toilets in circumstances where 

they could not reasonably be viewed. 

123
 Currently an offence under Summary Offences Act 1966 (Vic) s49C. 

124
 These provisions were originally contained in the Vagrancy Act 1966 (Vic) repealed in 2005.  

125
 We include people whose gender identity or expression is different from that which was assigned at birth, or 

that which is expected of them by society.  

126
 Noel Tovey, above no. 27, at [109]. 

127
 Noel Tovey, above no. 27, at [108].  
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whether the conduct would have been found to be lawful if engaged in by two persons 

of the opposite sex rather than the same sex. 

120. The process of identifying the relevant offences should not delay the enactment of a 

legislative scheme. It would be appropriate to legislate for the expungement, by 

application, of certain offences and establish a mechanism whereby any additional 

offences identified can be added to the scheme by way of regulation rather than 

legislative amendment.  

121. To deal adequately with the criminalisation of homosexuality, a number of additional 

offences associated with the primary offences detailed above should be incorporated 

into the scheme.  

122. Where heavy-handed police practices were used by police against gay men and other 

LGBTI people it is possible that a person arrested may have resisted or responded 

negatively, and attracted further charges and convictions for offences such as resisting 

arrest. 

123. Given that these convictions would not have been incurred but for the existence of the 

unjust and discriminatory laws that criminalised homosexuality, it is only fair that such 

associated offences also be expunged. The scheme should therefore be drafted to 

encompass ‘resisting arrest’ and similar offences. In each case, the decision-maker 

would examine the circumstances of the case to determine whether expunging the 

conviction is consistent with the aims of the legislation. 

124. The UK legislation also recognises that a person may have been prosecuted for a 

lesser, or inchoate128, offence such as attempting to commit consensual buggery and 

any other related offences, such as conspiracy or accessory to an offence that involved 

consenting adults.  

125. It is not clear on publicly available data whether Victorian men were prosecuted for 

these lesser offences. In the absence of evidence to the contrary, it is prudent to 

provide a mechanism for convictions for these related offences to be expunged if, as 

with convictions for the primary offence, the behaviour concerned was consensual.   

                                            

128
 A crime of preparing for or seeking to commit another crime. The most common example of an inchoate 

offence is ‘attempt’. Inchoate offence has been defined as conduct deemed criminal without actual harm being 

done, provided that the harm that would have occurred is one the law tries to prevent. 

http://en.wikipedia.org/wiki/Crime
http://en.wikipedia.org/wiki/Attempt
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Recommendation 1 (primary offences)  

Any future scheme to expunge gay sex offences should include the following historical offences: 

 consensual ‘buggery’ or attempted ‘buggery’;  

 consensual acts of gross indecency between male persons; 

 indecent assault of a person who is a consenting party; 

 loitering or soliciting for homosexual purposes;  

 ‘offensive behaviour’ charges under current and repealed legislation, for acts committed in 

public which would not be considered offensive by today’s standards; and  

 ‘offensive behaviour’ charges for acts committed in public spaces that could not reasonably 

be observed by a member of the public.  

Recommendation 2 (other LGBTI people)  

The scheme should accommodate the expungement of offences used against: 

 people who did not conform with gender stereotypes, including in dress, mannerisms or 

appearance, including female impersonators/ drag queens, transvestites and transgender 

people (including transsexuals, gender queer and/or cross-dressers) where such conduct 

would be found to be lawful today; and .  

 lesbians and other same-sex attracted women, where the criminal conduct would have 

been found to be lawful had it been engaged in by persons of the opposite sex and 

therefore lawful today.  

Further research should be undertaken to identify the offences used against these individuals  

Recommendation 3 (associated and inchoate offences)  

The scheme should accommodate the expungement of:  

 convictions for offences that would not have taken place had it not been for a primary 

offence referred to in Recommendation 1 above eg. resisting arrest.  

 convictions for inchoate offences relating to a primary offence including, for example, 

‘attempts’.  
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126. In Victoria there is a distinction between the concepts of a conviction, a finding of guilt 

by a court without conviction, and a non-judicial sanction such as a police caution.  

127. In Victoria, the term ‘conviction’ can be used to mean either a finding of guilt, or a 

specific penalty that attaches to only some findings of guilt. For the avoidance of any 

doubt, where the term conviction is used in this paper it is taken to mean the broader 

sense of a finding of guilt, whether or not a conviction is recorded.
129

  

128. In both the UK and Victoria many offences were prosecuted under summary offences 

legislation. It is reasonably likely that, as occurred in the UK, fines, cautions and 

warnings would have been issued for these offences in Victoria without a conviction 

and/or a finding of guilt.  

129. Under the central police records system in the UK, cautions, warnings and reprimands 

can appear on a person’s criminal record check.
130

 To address this in the scheme to 

disregard old gay sex convictions, the UK included a specific provision allowing for a 

caution, warnings or reprimand to be disregarded as well as formal convictions.  

130. Under the current Victoria Police Information Release Policy, which was updated on 28 

June 2013, criminal record information is only released if it relates to an offence where 

there was a finding of guilt or the charge/investigation is pending.
131

 The Working With 

Children Act 2005 (Vic) also lists offences that may result in a negative Working With 

Children Check assessment. Those offences will only be deemed relevant for the 

purpose of the assessment if there has been a conviction or finding of guilt.
132

  

131. Accordingly, under the current Victoria Police policy, a caution, warning or other 

reprimand issued by police or a court (without a finding of guilt) should not be released 

in a criminal record check in Victoria. Nevertheless, the imperative remains to expunge 

or remove such records to consistently remove the ‘stain’ caused by these offences in 

official documentary records and completely eliminate the risk of disclosure.  

                                            

129
 Section 3, Criminal Procedure Act 2009 (Vic). 

130
 Disclosure and Barring Service: criminal record checks, referrals and complaints (online  guide), 

https://www.gov.uk/disclosure-and-barring-service-criminal-record-checks-referrals-and-complaints (accessed 13 

July 2013).  

131
 Victoria Police Information Release  (updated 28 June 2013) available at: 

http://www.police.vic.gov.au/content.asp?Document_ID=692 (accessed 13 July 2013).  

132
 However, note that in the case of offences under state-based sex offenders legislation, supervision orders and 

similar reporting obligations are also relevant offences and the legislation provides that if a charge for an offence 

is pending or currently being investigated it will be considered a relevant offence for the purpose of completing the 

Working With Children Check. See the Department of Justice information sheet about relevant offences under the 

Working With Children Act 2005 (December 2012): https://assets.justice.vic.gov.au/wwcc/resources/8617d1af-

cdca-4acb-80a3-306de5a26103/wwc+relevant+offences+list+december+2012.pdf (accessed 13 July 2013).  

https://www.gov.uk/disclosure-and-barring-service-criminal-record-checks-referrals-and-complaints
http://www.police.vic.gov.au/content.asp?Document_ID=692
https://assets.justice.vic.gov.au/wwcc/resources/8617d1af-cdca-4acb-80a3-306de5a26103/wwc+relevant+offences+list+december+2012.pdf
https://assets.justice.vic.gov.au/wwcc/resources/8617d1af-cdca-4acb-80a3-306de5a26103/wwc+relevant+offences+list+december+2012.pdf
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Recommendation 4: (cautions, warnings, fines)  

A proposed scheme in Victoria should, as is the case in the UK, allow for expungement of 

cautions, warnings, fines and other reprimands in relation to the specified offences.  

A review of police and other records should be undertaken to gather further information about how 

cautions, warnings, fines and other reprimands may be disclosed to the public and removed from a 

person’s record. 

 

132. As there is no legislated spent convictions scheme in Victoria, there is a risk that 

Victoria Police policies governing release of information may change over time, 

potentially resulting in the release of these records. Moreover, fines and official 

warnings contribute to the stigma associated with homosexuality during this period of 

Victoria’s history and should be removed alongside convictions. Finally, unless these 

records are also expunged, the potential for men to perjure themselves in court 

proceedings if asked about their criminal history remains.  

133. A scheme to expunge convictions in Victoria should extend to fines, warnings and 

cautions.  

134. Former gay sex offences in Victoria prohibited sex between men regardless of age. 

When the UK introduced a scheme to disregard past gay sex offences it set the 

threshold at the current age of consent in the UK for heterosexual and homosexual 

relations. The same approach should be adopted for expunging relevant Victorian gay 

sex offences. 

135.  The current age of consent for sex in Victoria is the same for homosexual and 

heterosexual acts. Victorian legislation currently provides that a young person may have 

sex with another young person between the ages of 12-17 so long as both parties 

consent and the older person is no more than two years older and that person does not 

hold a supervisory role, such as a youth worker or teacher.
133

  If one of these criteria is 

not satisfied, the older person commits a crime but the younger person does not.  

136. In circumstances where a younger and older party are involved and the younger person 

is under 18 years of age, the conviction of the younger person should clearly be 

expunged. Indeed, in some cases individuals who today would be regarded as the 

victims of sexual abuse were found guilty of offences. See, for example, the case study 

of Tom Anderson where his parents reported the crime against their son to the police 

                                            

133
 Crimes Act 1958 (Vic), ss 45 and 48. See also Victoria Legal Aid online information about the age of consent 

in Victoria: http://www.legalaid.vic.gov.au/find-legal-answers/sex-and-law/age-of-consent (accessed 13 July 

2013).  

http://www.legalaid.vic.gov.au/find-legal-answers/sex-and-law/age-of-consent
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Recommendation 5: (age of consent) 

A person convicted of an offence for consensual sexual activity with another person, which would 

not currently be an offence under age of consent laws, should be entitled to have their conviction 

and any associated records expunged.  

 

 

and Tom himself was charged with an offence. The injustice in these circumstances is 

particularly egregious.  

 

137. The treatment of the older party in situations where one or more of the participants in 

the sexual act was underage should be different, in accordance with the current law. For 

example, under current law, a 17-year-old person who has had sex with a 14-year-old 

person can be convicted of sexual penetration of a person aged under 16, as can an 

18-year-old who has sex with a 17-year-old if the 17-year-old is under the care, 

supervision or authority of the 18-year-old. 

138. We recommend that all persons who are able to satisfy that they were convicted of an 

offence that would not be an offence today should be entitled to have that conviction 

expunged.  

 

Tom Anderson, now 49, was charged and found guilty of sodomy in 1977, despite being 

the victim of a sexual predator more than twice his age. 

Tom’s employer had sex with him when he worked as a paperboy for three months in 

1977. Tom was 14 years old. The sexual abuse ended when Tom told his mother, who 

took him to police to report the incident.  

The police investigated and charged the employer with sex offences. However, they also 

charged Tom with the offence of buggery. Tom appeared in court and pleaded guilty. He 

was advised by the court to apologise for having gay sex and put on a 12-month good 

behaviour bond without a conviction recorded. 

Tom has instigated a campaign for an apology and pardon from the Victorian Government 

for the wrongs committed against him.  

 

Source: Matt Cram, ‘Told I’d grow out of it: sodomised boy punished by court now seeks pardon as a man’, 

The Border Mail, 24 January 2012.  
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This is my story. When I was a very naïve 14 year old boy back in 1977 I was sexually 

abused over a period of 3-4 months by a male employer in his 40’s.  

I was coerced, groomed and coached by a paedophile to perform sexual acts with him. I 

trusted him as he was my employer and I wanted to keep my part time job.  

He also told me he would give me extra money if I did things with him. As I said I was a 

sexually very naïve young teenager at the time.  

When I finally worked up the courage to tell my parents about what had been happening, 

my parents took me down to the police station and made a formal statement.  

The outcome of it all was that the predator was charged and I believe pleaded guilty.  

Also incredulously because I had engaged in an act of sexual penetration on him I was 

also charged with a count of buggery.  

I have never been able to comprehend and understand how a victim of sexual abuse as a 

minor could possibly also be charged with what was a criminal offence back then.  

I had to go to the Victorian Children’s Court and face a magistrate and plead guilty and 

admit to him that what I did was wrong even though I did not understand what the charges 

actually meant.  

How can a 14 year old boy be actually supposed to know what buggery is and that it was 

wrong and a criminal offence.  

I received a 12 month good behaviour bond with no conviction recorded.  

To this day, I have never been able to understand why I was charged with a criminal 

offence when I was a naïve victim.  

My parents in all good faith and doing what they believed to be the right thing at the time, 

after the whole police station business and court experience never discussed the matter 

with me again until the night of my 40th birthday.  

We have come a long way since 1977 in achieving gay rights and equality. But for some 

of us that were subjected to old archaic laws we still feel and carry the anger, torment and 

the pain of a society that shunned us and treated us like criminals, even young teenage 

boys like myself.  

My big hope is that one day I will receive a written apology and pardon from either the 

Victorian Police Commissioner or Victorian Government so I can finally put that part of my 

life to rest.  

Note: Tom Anderson is a client of the HRLC, and was interviewed in January 2013. 
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Recommendation 6: (effect of expungement)  

In summary the scheme should:  

 remove the conviction from a person’s criminal record;  

 remove any possibility that a person may be treated adversely in law for the former 

conviction; 

 ensure there is no capacity for the conviction to be made public and protect the 

privacy of affected individuals; 

 authorise a person not to disclose the fact of their past gay sex conviction (remove 

the risk of perjury or contract breach);  

 prohibit disclosure of the fact of the conviction by other relevant persons; and   

 repair damage caused by the conviction.  

 

 

 

139. The aim of the UK scheme is to take necessary steps so that once disregarded “it is as 

though the offence had never occurred.”
134

 The Minister for Equalities Lynne 

Featherstone said during parliamentary debates that the “measure will not result in a 

spent conviction or caution, which is always on one’s record; it will be as though it never 

happened—or as near as we can get to that in physical record. It certainly can never be 

disclosed.”
135

  

140. To give effect to this the UK scheme sets out a process for deleting or annotating police 

records so the conviction does not appear on a person’s criminal record. It also sets out 

what it means in the eyes of the law to have a conviction disregarded. It means, for 

instance, that a person need not disclose the conviction to anybody, even under oath.  

141. The term expungement is used in many US states to refer to a similar process where 

records are either destroyed or annotated and the conviction does not appear on a 

person’s record.
136

 Not all of these schemes authorise a person not to disclose their 

conviction on oath. Some states such as New York go further and provide for the 

vacation of a conviction so that for the purpose of certain federal laws, such as 

immigration laws, it is as though the offence never occurred.  

142. Whether the term ‘disregard’ or ‘expunge’ is used in the Victorian context, a scheme to 

remove the effects of past gay sex convictions must take steps to remove the legal, 

economic, practical and psychological effects of a former gay sex conviction.  

 

                                            

134
 See for example, summary of outcome in the Home Office Application Form & Guidance Notes for Applicants 

(UK) available at: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/118140/guidance-application.pdf  

135
 Public Bills Committee Debate (UK) 12 May 2011, column 651, available at: 

http://www.publications.parliament.uk/pa/cm201011/cmpublic/protection/110512/am/110512s01.htm  

136
 For more detail see Appendix 1. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/118140/guidance-application.pdf
http://www.publications.parliament.uk/pa/cm201011/cmpublic/protection/110512/am/110512s01.htm
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143. Under the UK scheme, once ‘disregarded’, the charge, investigation, prosecution, 

conviction, sentence or caution is taken to have never occurred. To give effect to this, 

the legislation requires agencies to ‘delete’ electronic records associated with the 

offence. However, the paper-based records will not necessarily be deleted. Where a 

paper-based record cannot easily be deleted, an annotation is added to paper-based 

records to make it clear the conviction (and circumstances leading to conviction) have 

been ‘disregarded’ but they are not physically destroyed.
137

 How a record is treated is 

left to the discretion of the person tasked with ‘deleting’ the record. The legislation does 

not specify what types of records must be formally deleted and which may be 

annotated. The Minister for Equalities Lynne Featherstone explained the option in the 

following way: 

Some records are kept in formats that do not allow for simple deletion, however. Those include 

court records, which are often kept in bound volumes containing details of thousands of 

convictions, and records of historical interest such as those kept by the National Archives. One 

cannot destroy such pages. In such cases—where it is not possible to destroy the physical 

record, because to do so would mean the destruction of other criminal records or the 

destruction of documents of historical importance—we have provided for the relevant conviction 

or caution to be annotated with a statement that it is a disregarded conviction or caution, and 

that the effect of such a disregard is that the person is to be treated for all purposes in law as 

though they had not committed the offence. Obviously, if it is an electronic record, it will be 

deleted.
138

 

144. The proposed scheme in Victoria should provide that all electronic records of the 

relevant offences must be permanently deleted so there is no room for human error. 

145. Whether the same approach for paper-based records is adopted in Victoria should be 

the subject of further discussion and consultation with affected groups and further 

research about the accessibility of old paper-based records. Redaction of the records, 

that is, the masking of the relevant information, on a page containing other records, 

should be considered as an option. The need to wipe the slate clean for men convicted 

of these offences must be the priority. This should be balanced against the need to 

preserve a historical record of the way homosexual men were treated by the law.  

146. In addition, a positive duty must attach to government agencies to take all reasonable 

steps to locate and delete relevant records in a timely manner. Improper disclosure of 

records or information about expunged convictions should be punishable as is the case 

under New Zealand legislation.  

                                            

137
 See Appendix 1. 

138
 Public Bills Committee Debates (UK) 12 May 2011, column 665.  
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Recommendation 7: (electronic records) 

The proposed scheme in Victoria must provide that all electronic records of expunged offences 

must be permanently deleted. This includes records held by: 

 Victoria Police;  

 Victorian Courts;  

 Office of Public Prosecutions; and 

 Department of Justice and other Government departments including documents relating to: 

o working with children checks; and  

o the registration of sex offenders.  

 
Recommendation 8: (paper-based records) 

Consideration should be given to whether deletion of paper-based records is appropriate and/or 

practical and, in the alternative, such paper-based records should be redacted or, if redaction is not 

appropriate, annotated to make it clear that the conviction and the circumstances leading to 

conviction have been ‘disregarded’ or ‘expunged’.  

 

 

Recommendation 9: (perjury and contractual terms)  

 Once expunged, a proposed scheme in Victoria should expressly provide that the person 

is not required by law to disclose the former conviction while under oath. The proposed 

scheme should follow the UK and Australian federal model under section s85Z of the 

Criminal Records Act 1914 (Cth).  

 The proposed scheme should also provide that a person may deny an expunged 

conviction in contract terms and make a contract term requiring such information unlawful.  

 

 

147. A legislative scheme should expressly provide that a person whose conviction has been 

expunged may truthfully state under oath that they have not been convicted of the 

offence.  

148. The UK provisions provide an appropriate model. These provisions were taken from 

existing UK legislation for spent convictions, which was also the model for similar 

provisions in Australia under the federal spent convictions scheme.
139

  

149. The proposed scheme should also provide that a person may deny an expunged 

conviction in contract terms (such as employment applications) and make a contract 

term requiring such information unlawful. 

                                            

139
 Section s85Z, Criminal Records Act 1914 (Cth), discussed in detail below at paragraph 238 in Appendix 1. 
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Recommendation 11: (consequential amendments to other statutes)  

Care should be taken when drafting proposed legislation to ensure that in addition to removal from 

criminal history checks, expunged convictions are not considered ‘relevant’ offences for the 

purpose of Working With Children Checks and other administrative decisions.  

The Victorian Government should conduct an audit to identify any necessary consequential 

amendments to other legislation to remove possible discrimination against people with expunged 

convictions.  

 

 

Recommendation 10: (explicit prohibition on discrimination)  

A proposed scheme in Victoria should expressly provide that discrimination on the basis of a 

former gay sex conviction is unlawful  

A contract term must not require a person to disclose an expunged conviction and is unlawful to 

the extent that it does so.  

 

 

 

 

150. Having an expunged conviction should be no barrier to military or judicial service or 

working with children. There should be no exceptions allowing a former conviction to be 

disclosed or taken into account in any situation. The legislation should affirm that no 

person may discriminate on the basis of an historic gay sex conviction. This should 

include one that would be expunged but for which an application has not yet been 

made.  

151. An audit of current Victorian laws should be undertaken to identify whether 

consequential amendments to any other legislation are required to eliminate such 

discrimination.  

 

152. In South Africa many apartheid convictions are expunged automatically, without the 

need for a person to apply to a central body or decision-maker to have the conviction 

wiped. This works well where the origin of the offence (such as a particular provision in 

legislation) can be identified on the person’s criminal record and that offence has been 

repealed and is no longer punishable under law.  

153. In such cases, the authorising body does not need to enquire about the particular 

circumstances of the case to determine if the conviction is eligible to be expunged and 

the people affected by the past discriminatory laws are easily identified based on the 

information in their criminal record. 
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154. Where possible, automatic expungement should be preferred because it reduces the 

practical and psychological burden on individuals convicted of offences, many of whom 

may not have disclosed their conviction to anybody before or spoken about the 

circumstances of the convictions in many years. 

155. However, it seems that a wholly automatic process is unlikely to be a practical option in 

Victoria.  

156. In 1977 the Equal Opportunity Advisory Council recommended establishing an authority 

such as the Chief Commissioner of Police or a Magistrate “to whom application may be 

made [for expungement]”. They made this recommendation “as there would have to be 

an inquiry as to whether the circumstances disclose that the offence committed is no 

longer a crime.”
140

   

157. It appears from this statement that the Advisory Council considered the information on 

the face of criminal record checks would not be sufficient to enable a decision-maker to 

expunge convictions as a group. Further investigation of how past gay sex convictions 

are recorded on police record databases should be undertaken to determine if 

automatic expungement is viable. 

158. The other significant factor is that the offences we have broadly labelled ‘gay sex 

offences’ also encompass conduct that may still be characterised as criminal today. For 

instance, prior to decriminalisation a person could be convicted of indecent assault even 

if the contact was consensual. A person could also be convicted of indecently assaulting 

another man without their consent. This means that case by case analysis may be 

required to determine whether the individual and their conduct is appropriate for 

expungement. 

159. However, some offences were specific to consensual homosexual behaviour. It may be 

that an automatic process should apply to these offences.  

160. For instance under the Crimes Act 1928 and Crimes Act 1958 the offence of buggery 

was divided into two sub-sections. The first sub-section prohibited buggery without 

consent or on a person below the age of 14. The second sub-section prohibited buggery 

in all other instances, which would be by consent with a person over the age of 14. 

Therefore, if a criminal record identifies the conviction based on the specific form of 

offence, it may be possible to deal automatically with those offences. The offence of 

loitering for homosexual purposes may also be able to be dealt with automatically, 

although this offence may have also been used against homosexual men engaging in 

prostitution. Solicitation for sex work, or prostitution, can still be prosecuted today.  

161. In addition, one problem with automatic expungement may be that an individual with a 

conviction may not necessarily be aware that their conviction has been expunged, or 

                                            

140
 Advisory Council report, above no. 4 [at 16.2, page 12] 
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Recommendation 12:  (expungement upon application)  

The expungement process should be as simple and easy for affected men as possible and where 

possible avoid the need for men to apply to have a conviction expunged.   

The Victorian Government should review of access to and content of police records for the purpose 

of devising a scheme that minimises the impact on individuals.  

Based on how records are stored and what information is recorded, consideration should be given 

to whether some or all of the relevant offences can be automatically expunged.  

could assume their conviction has been expunged when, in fact, it had not. This could 

lead to uncertainty for the affected individuals, including the risk of perjury of a 

misunderstanding arose as to the status of the conviction.  

162. Consequently, subject to further investigation, expungement on application by 

individuals is likely to be the most appropriate model for Victoria.  

163. Under the UK scheme, the Home Secretary is empowered to make a decision, based 

on the information contained in the individual’s application and the available records. In 

parliamentary debates, the UK Government argued that the purpose of the application 

was to make a decision on available information, not to re-open the criminal case. For 

this reason, the application made on the papers and excludes any oral hearing or cross-

examination in relation to the application or the existing records. 

164. Indeed, an oral hearing can open up past wounds and this should be avoided as far as 

possible.  

165. However, police and court records may not accurately reflect the circumstances of the 

case, particularly given the disturbing history of verballing of witnesses by police and 

evidence of homophobia within the police force.
141

 In addition, we understand that in the 

UK the quality of the record keeping has been found to be very poor and many records 

have been found to be incomplete.
142

  

166. Consequently, the administrative decision-making process should enable applicants to 

put information before the decision-maker that may not be reflected on the face of the 

police or court record. The decision-maker should be required to consider the 

                                            

141
 There are limited examples available in the public domain, however Noel Tovey’s experience (case study 

above) and the experience of men at Black Rock Beach suggest that records may not accurately reflect the 

circumstances and many men would not have felt able to defend or challenge the evidence for fear of exposing 

their sexual orientation.  

142
 Conversation with Stonewall representative reporting on the operation of the UK scheme to date. 
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information provided by the applicant in determining whether the conviction in question 

was the result of the targeting of consensual adult male sexual relations or homosexual 

comportment such as the offence of loitering for homosexual purposes.  

167. The proposed scheme should also expressly provide that if a person’s application is 

rejected, the decision-maker shall provide reasons for that decision and copies of the 

documents supporting that decision to the applicant to enable them to understand the 

reason for refusal and determine whether there are grounds for appeal. This is an 

implied obligation under the UK scheme
143

 that should be clearly stated in a Victorian 

scheme to ensure the process is unequivocal and affected individuals can consider their 

options at first instance without the need for legal representation.  

168. The applicant should have the option of appealing that decision through an internal and 

external review process.  

169. Depending on who the original decision-maker is under a proposed scheme, this could 

potentially involve extending the jurisdiction of the Victorian Civil and Administrative 

Tribunal (VCAT) to consider applications for merits review. VCAT is also currently 

responsible for reviewing decisions under the Working With Children Act 2005. 

Preserving an avenue for judicial review is also essential.  

170. Care should be taken to ensure that any internal or external review processes protect 

the applicant’s identity and conviction. It is highly likely that some men whose 

applications are refused will not seek to appeal the decision if an appeal creates a risk 

of exposure. In New York, where applications to vacate convictions for trafficking 

offences are made to a court, the Sex Workers Project has had some success having 

the identity of individuals applying to courts suppressed, however this occurs on a case 

by case basis and is not set out in legislation.  

171. Where a person seeks to appeal to an appointed internal or external review body or 

court, a Victorian scheme should make provision for the person’s identity to be 

protected through that process.  

172. Due to the fact men affected by these past laws may not currently identify as gay or be 

open or comfortable about their sexual orientation or former sexual activities, a 

legislative scheme should also make it easy for an individual to appoint a representative 

who can receive correspondence on their behalf.  

173. Under the UK scheme an individual may appoint a representative to receive 

correspondence in relation to their application. However this is not listed as an option on 

the Home Office application form. The individual has to provide separate written 

                                            

143
 Public Bills Committee Debate (UK) 12 May 2011, columns 659-660, extracted in Sally Almandras & ors, 

Protection of Freedoms Bill: Committee Stage Report, House of Commons Library Research Paper 11/54 (28 

June 2011). 
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Recommendation 13: (application process)  

 The application process should be simple and straightforward 

 If an application is refused, the applicant should be provided with reasons and relevant 

records forming the basis of the refusal.  

 Internal and external review processes should be established. 

 Judicial review of an administrative decision under the scheme should be expressly 

preserved in the legislation.  

 The scheme should ensure the privacy of all persons applying for expungement or 

applying to an internal or external review body. 

Recommendation 14: (representation for applicants)  

Applicants should be given an opportunity in the application form or application process to appoint 

a representative to act on their behalf and receive correspondence relevant to the application.  

 

authorisation for the representative. Including a section in the relevant application form 

for individuals to list a representative and alternative mailing address would be simpler 

and more efficient.  

174. The current UK Prime Minister, David Cameron, has been urged to posthumously 

pardon Alan Turing who was convicted of gross indecency before committing suicide in 

1954.
144

  In May this year, an ‘Early Day Motion’ was brought in the UK House of 

Commons calling for the UK Government to posthumously disregard Dr Turing’s 

conviction after an online petition collected 34,000 signatures.
145

 On 24 December 2013 

the UK Government announced that the Queen had approved the pardon on Dr 

Turing.
146

. 

175. However, it should be noted that a pardon falls short of removing the conviction from the 

criminal record of Dr Turing. The action has also been criticised because it singled Dr 

                                            

144
  James Park, ‘Stephen Hawking calls for David Cameron to pardon gay code breaker Alan Turing’, Pink News, 

14 December 2012, available at: http://www.pinknews.co.uk/2012/12/14/stephen-hawking-calls-for-david-

cameron-to-pardon-gay-code-breaker-alan-turing/ (accessed 13 July 2013).  
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 House of Commons Early Day Motion (UK)  no. 30 ‘Alan Turing’, tabled 8 May 2013, available at: 

http://www.parliament.uk/edm/2013-14/30 (accessed 13 July 2013).  

146
 BBC news on-line, ‘Royal Pardon for Codebreaker Alan Turing’, BBC news, 24 December 2014 available at 

http://www.bbc.co.uk/news/technology-25495315 (accessed on 26 December 2014).  

http://www.pinknews.co.uk/2012/12/14/stephen-hawking-calls-for-david-cameron-to-pardon-gay-code-breaker-alan-turing/
http://www.pinknews.co.uk/2012/12/14/stephen-hawking-calls-for-david-cameron-to-pardon-gay-code-breaker-alan-turing/
http://www.parliament.uk/edm/2013-14/30
http://www.bbc.co.uk/news/technology-25495315
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Recommendation 15: (posthumous expungement) 

The estate or next of kin of a person who lived with a conviction for a gay sex offence should be 

permitted to apply for expungement posthumously. 

Turing out from all the victims of the UK’s past discriminatory laws who should be 

entitled to similar treatment.
147

   

176. Measures to remove historic convictions posthumously could also be considered in 

Victoria. An application could for example, be made by a person’s next of kin and/or 

their estate. Further research would need to be undertaken to determine how many 

people are likely to have been affected by past-discriminatory laws and how many 

families would consider making an application on behalf of a deceased family member.  

177. The authors recommend the decision-maker have discretion to receive and consider 

such requests. Based on the relatively small number of applications in the UK and the 

limited available public data we consider this is a powerful gesture that will be welcomed 

by affected individuals but is unlikely to significantly increase the workload of the 

decision-makers.  

 

178. Expunging convictions is likely to engage a number of different government agencies 

that may hold criminal records or public records that may record criminal convictions 

and/or be utilised in administering any future scheme. These include 

 Victoria Police (including the central computer database of convictions, police 

briefs and arrest records amongst other documents); 

 State courts and tribunals (court file including the brief of evidence, transcripts and 

written judgment); 

 Department of Justice (sentencing decisions, prison records and other relevant 

records); and  

 Births, Deaths and Marriages Victoria 

179. Reference to Births, Deaths and Marriages Victoria is included to reinforce that an audit 

of all Victorian legislation and record-keeping should be undertaken to determine which 

records are required and what consequential amendments to other legislation may be 

required. For instance, currently a person seeking to change their name in Victoria must 

                                            

147
 Hayley Dixon, ‘Alan Turing pardon should apply to all homosexuals, say campaigners’, The Telegraph, 24 

December 2013 available at http://www.telegraph.co.uk/history/world-war-two/10536503/Alan-Turing-pardon-

should-apply-to-all-homosexuals-say-campaigners.html (accessed 26 December 2013). 
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http://www.telegraph.co.uk/history/world-war-two/10536503/Alan-Turing-pardon-should-apply-to-all-homosexuals-say-campaigners.html
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Recommendation 16:(location of relevant records)  

A review of all possible sources and locations for records be undertaken to determine which 

agencies should be requested to provide records to assist the decision-making process.  

declare whether they have been made bankrupt, been found guilty of fraud or they are a 

registered sex offender, a prisoner a detainee or on parole.
148

 It is not known whether 

historical versions of legislation and regulations contained this requirement.  

180. We also understand that records for each of these departments and agencies are 

stored in different locations depending on the agency, the seriousness of the offence 

(potentially in the case of police and court records) and the date of the record. Some 

records may be easier to locate and access than others.  

181. Building an understanding of where and how records are stored will influence: 

 any measures required to ensure privacy for applicants and ensure the decision-

maker has access to all relevant information; 

 time frames around decision-making;  

 a common process for deleting, amending or annotating records reflecting the 

expungement;  

 delegation of authority to delete, amend or annotate records; and 

 timeframes for agencies to delete, amend, annotate or otherwise deal with the 

records. 

182. The UK experience indicates that eligible applicants may be reluctant to come forward 

due to the risk that their conviction will be publicly exposed. Relatively low numbers of 

applications also suggest that many others continue to be unaware that they have a 

conviction on their record or that the law has changed to enable them to have the 

conviction wiped.  

183. Partnering with community organisations able to reach and engage with affected 

individuals will be key. However, it should also be remembered that people who do not 

identify as homosexual will not necessarily receive information through standard LGBTI 

community networks and communication channels. 

184. Steps that should be considered to manage this include: 

                                            

148
 See ‘application to register a name change’ form under the Births, Deaths and Marriages Registration Act 

1996 and Regulations 2008 available at: https://assets.justice.vic.gov.au//bdm/resources/66a55369-e6be-42dd-
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Recommendation 17: (publicise the scheme) 

The following steps should be taken to publicise the scheme:  

 develop a community education campaign and communication strategy in partnership 

with the LGBTI community, aged care providers, volunteer, employer and employee 

associations and unions and Victoria Police (who administer criminal record checks); 

 include a notice on criminal record check and Working With Children Check forms and 

relevant websites about the scheme and how to apply for expungement if a person 

thinks they may be eligible; and 

 ensure that where a person’s criminal record check or working with children check 

discloses a conviction listed in the scheme from the relevant period, Victoria Police 

should provide information about the scheme to that person with the results.  

 

 

 developing a community education campaign and communication strategy in 

partnership with the LGBTI community, aged care providers, volunteer, employer 

and employee associations and unions and Victoria Police (who administer 

criminal record checks); 

 including a notice on criminal record check and Working With Children Check 

forms and relevant websites about the scheme and how to apply for expungement 

if a person thinks they may be eligible; and 

 where a person’s criminal record check or working with children check discloses a 

conviction listed in the scheme from the relevant period, Victoria Police should 

provide information about the scheme to that person with the results.  

185. Regrettably, expunging gay sex offences may also stir up homophobic sentiments 

among some members of the community. The Victorian Government should fund public 

education to accompany the introduction of legislation or policy change that is targeted 

at the mainstream community as well as LGBTI people.  

186. The discriminatory nature of past gay sex offences and the way the law was prosecuted 

affected same sex attracted people, even if they were not personally prosecuted for an 

offence. LGBTI people lived in fear of abuse, assault, blackmail and intimidation. They 

were not free to express their sexuality or live public lives, except as heterosexuals.  

187. The entrapment of homosexual men by police also contributed to significant levels of 

mistrust between the LGBTI community and authorities. As Noel Tovey stated in a 
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recent interview “If a man smiled at you in a toilet, you were afraid to smile back in case 

it was a policeman waiting to arrest you.”
149

 

188. In order to repair the harm caused, the Government must repudiate the laws in question 

and formally acknowledge that the criminalisation of homosexuality was unjust and 

wrong. This repudiation should be accompanied by a formal apology by the Victorian 

Government involving representatives from Victoria Police. 

189. Recent apologies given for past discriminatory practices including forced adoption of 

children born to unmarried women and the Stolen Generations show that an apology 

can be a meaningful, healing process for the community concerned.
150

  As one 

contributor to the Senate Committee inquiry into forced adoption said, “I was present for 

the apology in Western Australia and it was enormously powerful. It was a very healing 

experience and it was very effective.”
151

 

190. Established principles for preparing an effective apology that is appropriate to the 

situation are summarised in the Commonwealth Senate Committee’s recent report on 

repairing the harm of forced adoptions.
152

  

191. To restore confidence of people in government and police administration, an apology 

should acknowledge the wrong done, accept responsibility for wrongs, express sincere 

regret and provide assurance that the wrong done will not be committed again. 

Following serious wrongdoing, concrete reparations measures should also be adopted 

to repair damaged relationships. This can include financial compensation as well as 

counselling and other support measures that promote reconciliation and healing.
153
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 Daniela Miletic, ‘Gay men haunted by old convictions’, The Age, 7 January 2013. 
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Recommendation 18: (formal repudiation) 

The Victorian Government should formally acknowledge that the criminalisation of homosexuality 

was wrong and repudiate the laws in question.  

Recommendation 19: (apology) 

 The Government and Victorian Police should issue a formal apology for past discriminatory laws 

and practices targeting same sex attracted men in Victoria, taking into account established 

principles for formal apologies articulated in the 2012 Senate Committee report on forced adoption.  

 

192. For some, wiping the slate clean may help heal psychological and other wounds 

associated with being convicted of a gay sex offence. However, it is just as likely for 

others to raise painful memories and feelings that have been suppressed over many 

years. This distress may be felt by gay men and other LGBTI people regardless of 

whether they have been convicted of a criminal offence. Government will need to be 

aware of the need for support services to be marshalled to provide counselling and 

other support.  

193. For similar reasons, the Senate Committee inquiring into forced adoptions 

recommended that states and territories provide “affordable and regionally accessible 

professional support and counselling services” to individuals affected by forced 

adoptions as a matter of urgency.
154

 A similar approach should be adopted in this 

instance in the lead up to and aftermath of the introduction of a scheme to expunge old 

convictions.  

194. Due to the potential mistrust of government agencies given the experiences of affected 

individuals, it is recommended that independent gay and lesbian support groups and 

mainstream mental health and counselling providers (particularly for men who do not 

identify as gay) provide those services with government support.  

195. In addition, individuals will require assistance and support in understanding and 

accessing the scheme. This guidance and support is best provided by a community 

organization that is LGBTI friendly and able to provide confidential advice and guidance 

to those wishing to make applications. Stonewall played such a role in the 

administration of the UK scheme.  

                                            

154
 Ibid, Recommendation 10.58 
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Recommendation 20: (support and assistance for applicants)  

The Victorian Government should fund:  

 independent professional support and counselling services for LGBTI people following the 

introduction of an expungement scheme; 

 an independent LGBTI organisation to provide guidance and advice to affected individuals and 

assist them through the application process.  

 

 

.  

196. Opponents of a scheme to expunge past gay sex convictions may argue that it opens 

the flood-gates for expunging convictions for other crimes that are decriminalised in the 

future as community standards change.  

197. Unlike many other crimes that are decriminalised over time as community attitudes 

change, gay sex offences unfairly targeted a particular class of people because of their 

sexual orientation or gender identity. These attributes are protected from discrimination 

in employment and services under Victorian law.
155

   

198. The UK Home Office undertook an Equality Impact Assessment in developing the 

present law and concluded that owing to the discriminatory and unjustified nature of the 

former ‘offences’ there were “no adverse consequences...identified which will impact on 

others” and the “proposal rights an inherently discriminatory piece of legislation and will 

comply with the [European Convention on Human Rights]”.
156

 

199. Retaining convictions for these offences and exposing men to potential discrimination 

and ongoing stigma based on their sexual orientation is contrary to accepted principles 

of sentencing and criminal record keeping and Victoria’s discrimination laws.  

200. Concerns that non-consensual sex convictions in circumstances that disclose an 

ongoing risk to public safety could be expunged can also be managed by including 

appropriate checks and balances as part of the assessment process.   

(a) Non-disclosure in criminal records checks 

201. Other options such as amending police processes are unsatisfactory. Even if Victoria 

Police adopts a policy not to disclose a past gay sex conviction on a criminal history 
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 Section 6(d) and (p) of the Equal Opportunity Act 2010 (Vic)  

156
 Equality Impact Assessment, 21 December 2010, citing specifically article 8 of the European Convention on 

Human Rights, the right to privacy and family life.  
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check, the person will still perjure themselves if they do not disclose the conviction 

under oath and would be compelled to disclose the offence if swearing an affidavit or 

signing a statutory declaration. Dealing with this particular issue was a critical aspect of 

the UK reforms.  

(b) An executive pardon by the Attorney-General  

202. The executive power to pardon a person convicted of an offence is not an appropriate 

alternative to a legislative model to expunge historical gay sex offences.  

203. Obtaining a pardon is a highly technical process and each application will be considered 

individually by the Attorney General. It requires evidence either that casts doubt on the 

conviction or indicates there was a miscarriage of justice. Applying under policy grounds 

generally refers to requests for pardons for sentences, to obtain an early release from 

detention – generally on grounds of compassion or meritorious conduct.
157

  

204. A pardon only relates to any penalties that accompany a conviction. It does not affect 

the conviction itself. The conviction remains on the person’s criminal record, with the 

phrase ‘pardoned’ noted against it. 

205. While the Attorney General has the discretionary power to refer the matter to the court 

for re-hearing, it is unlikely the court would quash the conviction as this requires the 

original decision to have been wrong in law or fact. 

206. Finally, the policy behind pardons may not be considered appropriate in the current 

situation. A pardon stems from the Crown’s ‘prerogative of mercy’ and is provided when 

the crown believes that, while a person is still guilty of criminal conduct, for 

compassionate reasons, they should not have to suffer a penalty. In the case of gay sex 

convictions, the grounds for quashing the conviction should not be those of mercy or 

compassion, but rather should stem from a recognition by government that the law itself 

was discriminatory and that the relevant acts are no longer considered a crime in our 

society, nor should have been.  
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207. Victorian men with historic gay sex convictions should be relieved of the burden of 

carrying a criminal conviction for these offences. Expunging these convictions is 

consistent with and supports the principles of equality and non-discrimination, and 

upholds human dignity.  

208. Formally acknowledging the injustice of these laws and expunging convictions is a 

meaningful step for people suffering under the weight of a conviction, and the 

psychological hurt and trauma and practical limitations that accompany such a 

conviction. Such steps will also acknowledge the wider harm suffered by LGBTI people 

and is a meaningful healing process for these communities. Taking this step does not 

have any negative consequences for other members of the community.  

209. Unless this issue is addressed now, it will continue to cause unnecessary hardship for 

Victorian men (and potentially women) for many years to come.  

210. The UK and South African experience shows that this is achievable, that the legislative 

and administrative burden is manageable and that it is a worthwhile step. It has been 

well received as a powerful practical and symbolic gesture of society’s acceptance of 

people with different sexual orientations.  

211. Remedial legislation such as this cannot operate in a vacuum. Any scheme to expunge 

convictions must be sensitive to those affected by the historical convictions, the stigma 

associated with criminal convictions and the emotional distress and trauma carried by 

those who have been subjected to criminalisation in the past. Careful thought should be 

given to the adoption of complementary measures to address these issues.  
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212. During Apartheid in South Africa it was a criminal offence to have sexual relations with a 

person of a different colour.
158

 This and other discriminatory laws were repealed 

following the end of the Apartheid regime.  

213. In 2009, the South African Government introduced legislation authorising the South 

African Police Service Criminal Record Centre to automatically expunge past ‘apartheid 

offences’.
159

 Apartheid offences that are captured by the scheme are listed in the 

legislation.
160

 The Criminal Record Centre identifies relevant convictions based on the 

section of repealed legislation under which the person was convicted.  

214. If, for some reason, the conviction is not automatically expunged (such as an 

administrative error or due to destruction of records) the legislation provides that a 

person may apply to have the conviction expunged.
161

  

215. Using the application form prescribed by the legislation, applications are made to the 

Director-General of Justice and Constitutional Development. If the Director-General is 

satisfied the conviction should be expunged, the Director-General issues a certificate of 

expungement, which is then sent directly to the Criminal Records Centre authorising the 

centre to expunge the conviction from its records.  

216. The Head of the Criminal Records Centre is not required to notify the applicant that the 

process is complete, unless the applicant requests confirmation in writing.   

217. The legislation also provides that a person convicted of an offence during the Apartheid 

regime, that was ‘based on race’ or would not be considered criminal behaviour in ‘an 

open and democratic society, based on human dignity, equality and freedom’ can also 

apply to have their conviction expunged.
162

 This is likely to include former gay sex 
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convictions, which undermine principles of dignity, equality and freedom and for which 

discrimination is prohibited under the South African Constitution.   

218. If a conviction does not fall squarely into one of these categories it is referred to the 

Minister of Justice and Constitutional Development who is empowered to make a 

decision about the application.  

219. When introducing the Bill, the Deputy Minister for Justice and Constitutional 

Development, Mr Johnny de Lange, accepted that a provision of this nature is long 

overdue. The aim, he said was to: 

…ensure that the undeserved humiliation of the persons who suffered under these [former] 

provisions will be addressed as soon as possible.
163

  

220. There is no scheme in the United States that specifically addresses potential ongoing 

effects of former gay sex convictions. Expungement schemes have however been used 

as a form of redress and a way of allowing past offenders to regain their lives.  

221. A number of US states have recently introduced expungement laws to address the 

ongoing effects of prosecution on victims of trafficking.
164

 Many victims of human 

trafficking who were forced into committing offences have in the past been prosecuted 

for prostitution, illegal entry into the United States and similar offences.  

222. The expungement schemes recognise that the perpetrators of trafficking should be 

punished, rather than the victims, and that the punishment can last a lifetime if the 

conviction for prostitution or similar offences remains on a victim’s criminal record.  

223. On the one hand some of these laws go further than the UK law in dealing with the 

absolute removal of records of the former conviction. For instance the Iowa state law 

defines expungement as to “destroy, delete or erase a record as appropriate for the 

record’s physical or electronic form or characteristic so that the record is permanently 

irretrievable”.
165

 Like the UK scheme, the record of conviction shall not be used for any 

purpose after it has been expunged.
166
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224. On the other hand the process itself is more ‘public’. The application is made to an Iowa 

Court where the prosecution is given an opportunity to make a case as to why the 

conviction should not be expunged.  

225. Not all state schemes are the same either. In many other states the record is not 

destroyed and there are still some circumstances where a person must disclose their 

past trafficking-related conviction.
167

 

226. The Sex Workers Project, a legal service that assists women seeking expungement, 

prepared a memorandum based on the experience in New York for legal advisors and 

legislators looking to implement similar laws in other states.
168

 To provide the best 

protection and remedies for trafficked persons, according to the Sex Workers Project 

the scheme must covering the following issues: 

 The law must cover prostitution, loitering for prostitution and other related offences 

not just prostitution itself as many survivors were convicted of multiple and diverse 

offences; 

 Official documentation certifying the person is a victim of trafficking should not be 

required as this discriminates against persons who have not been able to engage 

with government to establish their situation; 

 Expungement should not require the survivor of trafficking to prove s/he has left the 

sex industry  

 The identities of survivors applying to courts for expungement should be protected 

(this has been achieved in New York State according to the Sex Workers Project). 

 The law should erase the conviction completely (known as a remedy of vacateur) 

including for the purposes of immigration, as according to the Sex Workers Project 

the Board of Immigration Appeals has ruled that when a state court vacates a 

judgment of conviction based on a procedural or legal defect, the conviction is also 

eliminated for immigration purposes as well.  

 Because the law seeks to erase, the law should also require the court to remove 

records that lead to the conviction such as a trial brief or charge and the court must 

do so if the survivor meets all qualifying criteria (there is no discretion).  

 Courts should have discretion to take additional action to respond to state specific 

situations or to ensure the protection of the survivor.  
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 The law must apply retroactively with a flexible statute of limitations for survivors 

who come forward many years following the conviction.  

 Legislative change should be accompanied by funding for legal advocates for 

survivors 

227. In some states such as Iowa, convictions for non-violent offences involving juvenile 

delinquency, purchase of alcohol and drinking in public places may also be ‘expunged’ 

after two years
169

 if the person has received no other convictions. Unlike most spent 

conviction schemes in Australia, the record of conviction is actually “removed from the 

criminal history data files maintained by the department of public safety” (however 

federal immigration laws may still require disclosure as noted above in relation to the 

expungement of trafficking convictions).  

228. New Zealand has a generic ‘spent convictions’ type scheme that applies to certain 

convictions for current and former offences. This means men with past gay sex 

convictions are treated in the same way as people who have current sexual offences 

(including rape and incest). They are required to satisfy hurdles that are intended to 

deal with the potential negative consequences of expunging a conviction for current sex 

offences. For these reasons it is not a suitable model for expungement of past gay sex 

offences in Victoria.  

229. Under the New Zealand Criminal Records (Clean Slate) Act 2004 a criminal conviction 

will be automatically expunged after seven years so long as (paraphrased): 

 the conviction was not for a specific offence (predominantly sex offences); 

 the sentence was non-custodial; and  

 the person has complied with any sentencing requirements.  

230. If a person was convicted and sentenced to time in jail for an offence that has been 

abolished (such as a former gay sex offence) and “the act that constituted the abolished 

offence” is no longer a criminal offence in New Zealand, the person may apply to the 

District Court to have that sentence disregarded for the purpose of satisfying the criteria 

set out above.  

231. While this ostensibly covers past gay sex convictions, it will not be effective if the 

conviction was for a ‘specified’ offence. Specified offences include the offence of ‘anal 

intercourse’ in the Crimes Act 1961 and ‘unnatural offence’, ‘attempt to commit 

unnatural offence’ and ‘indecent assault’ in the Crimes Act 1908. Based on their 
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descriptions, these former offences applied to consensual sex between men in private 

so it is not a suitable scheme for addressing the specific issue that currently exists in 

Victoria.
170 

 

232. The Act makes provision for these offences to be disregarded for the purpose of 

satisfying the above criteria. However because the ‘specified offences’ also cover rape 

and other sexual offences, men who had sex with men are treated in the same way as 

persons convicted of rape and other sexual offences. When they make an application, 

the court must “balance the interests of individuals in concealing their criminal records 

against the wider public interest in the safety of the community” in making their decision.  

233. Requiring men to air the circumstances of their conviction in court and relive painful 

memories to justify why their situation should be treated differently to rape or other 

sexual offences is unnecessary and perpetuates the perception that men who have sex 

with men are criminals.   

234. Once expunged, the legislation does provide that a person may truthfully answer that 

they have not been convicted of that offence. However there are a number of 

exceptions such as when applying for a position in law enforcement, with children, the 

elderly and similar occupations. 
171

  

235. Further, the records are concealed but they are not deleted from the central records 

system in the same way as the UK.  

236. On the other hand there is a much clearer obligation than exists in the UK on 

government departments and agencies to take steps to protect against release of that 

information. For instance, the legislation provides that the Secretary of Justice (and 

other heads of government departments) must take all reasonable steps to ensure the 

department, its employees and contractors conceal the records and the record is not 

disclosed on request by employers or others.
172

  Employees and contractors also have 

an individual obligation not to disclose the record or any information.
173

 A maximum 

penalty of NZ$20,000 applies for knowing or reckless disclosure.
174

 

237. Spent convictions schemes exist for old convictions in a number of jurisdictions in 

Australia.  
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238. Under the Criminal Records Act 1914 (Cth) certain convictions may become spent and 

the offence is treated as though it never occurred. If the conviction is spent, the 

following applies: 

 the affected person is not required to disclose the charge or conviction to any 

person for any purpose while they are in Australia or to any Australian official while 

overseas;
175

  

 the person may also say on oath they have not been convicted of the offence;
176

 

 another person who knows or could reasonably be expected to know that the 

person’s conviction has been spent may not, without the person’s consent, 

disclose the charge or conviction unless they are required by law; and
177

  

 such a person is not permitted to take into account the spent conviction in 

circumstances where the person convicted is not required and has chosen not to 

disclose the conviction.
178

  

239. A number of states and territories have introduced spent convictions schemes. Most of 

those schemes, including New South Wales and South Australia, exclude certain sex 

offences from the operation of the scheme.  

240. In New South Wales the offences that are not eligible to be spent are listed in section 7 

of the Criminal Records Act 1991 (NSW). Interestingly, the list of offences, which is 

drawn from Crimes Act 1900, includes some current and repealed sections of that act. 

While this may capture some past gay sex offences it arguably does not cover former 

offences of buggery and gross indecency between consenting adults.179 Consequently 

men convicted of those offences should be eligible to have their conviction spent.  
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92 Power of Secretary of State to disregard convictions or cautions 

(1) A person who has been convicted of, or cautioned for, an offence under— 

(a) section 12 of the Sexual Offences Act 1956 (buggery), 

(b) section 13 of that Act (gross indecency between men), or 

(c) section 61 of the Offences against the Person Act 1861 or section 11 of the Criminal Law 

Amendment Act 1885 (corresponding earlier offences),may apply to the Secretary of State for 

the conviction or caution to become a disregarded conviction or caution. 

(2) A conviction or caution becomes a disregarded conviction or caution when conditions A and B are 

met. 

(3) Condition A is that the Secretary of State decides that it appears that— 

(a) the other person involved in the conduct constituting the offence consented to it and was 

aged 16 or over, and 

(b) any such conduct now would not be an offence under section 71 of the Sexual Offences 

Act 2003 (sexual activity in a public lavatory). 

(4) Condition B is that— 

(a) the Secretary of State has given notice of the decision to the applicant under section 

94(4)(b), and 

(b) the period of 14 days beginning with the day on which the notice was given has ended. 

(5) Sections 95 to 98 explain the effect of a conviction or caution becoming a disregarded conviction or 

caution. 

 

93 Applications to the Secretary of State 

(1) An application under section 92 must be in writing. 

(2) It must state— 

(a) the name, address and date of birth of the applicant, 

(b) the name and address of the applicant at the time of the conviction or caution, 

(c) so far as known to the applicant, the time when and the place where the conviction was 

made or the caution given and, for a conviction, the case number, and 

(d) such other information as the Secretary of State may require. 

(3) It may include representations by the applicant or written evidence about the matters mentioned in 

condition A in section 92. 

 

94 Procedure for decisions by the Secretary of State 
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(1) In considering whether to make a decision of the kind mentioned in condition A in section 92, the 

Secretary of State must, in particular, consider— 

(a) any representations or evidence included in the application, and 

(b) any available record of the investigation of the offence and of any proceedings relating to it 

that the Secretary of State considers to be relevant. 

(2)The Secretary of State may not hold an oral hearing for the purpose of deciding whether to make a 

decision of the kind mentioned in condition A in section 92. 

(3) Subsection (4) applies if the Secretary of State— 

(a) decides that it appears as mentioned in condition A in section 92, or 

(b) makes a different decision in relation to the matters mentioned in that condition. 

(4)The Secretary of State must— 

(a) record the decision in writing, and 

(b) give notice of it to the applicant. 

95 Effect of disregard on police and other records 

(1) The Secretary of State must by notice direct the relevant data controller to delete details, contained 

in relevant official records, of a disregarded conviction or caution. 

(2) A notice under subsection (1) may be given at any time after condition A in section 92 is met but no 

deletion may have effect before condition B in that section is met. 

(3) Subject to that, the relevant data controller must delete the details as soon as reasonably 

practicable. 

(4) Having done so, the relevant data controller must give notice to the person who has the 

disregarded conviction or caution that the details of it have been deleted. 

(5) In this section— 

“delete”, in relation to such relevant official records as may be prescribed, means record with the 

details of the conviction or caution concerned— 

(a) the fact that it is a disregarded conviction or caution, and 

(b) the effect of it being such a conviction or caution, 

“the names database” means the names database held by the National Policing Improvement Agency 

for the use of constables, 

“official records” means records containing information about persons convicted of, or cautioned for, 

offences and kept by any court, police force, government department or local or other public authority 

in England and Wales for the purposes of its functions, 

“prescribed” means prescribed by order of the Secretary of State, 

 

“relevant data controller” means— 

(a) in relation to the names database, any chief officer of police of a police force in England 

and Wales who is a data controller in relation to the details concerned, 
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(b) in relation to other relevant official records, such person as may be prescribed, 

“relevant official records” means— 

(a) the names database, and 

(b) such other official records as may be prescribed. 

(6) An order under this section— 

(a) may make different provision for different purposes, 

(b) is to be made by statutory instrument which is subject to annulment in pursuance of a 

resolution of either House of Parliament. 

 

96 Effect of disregard for disclosure and other purposes 

(1) A person who has a disregarded conviction or caution is to be treated for all purposes in law as if 

the person has not— 

(a) committed the offence, 

(b) been charged with, or prosecuted for, the offence, 

(c) been convicted of the offence, 

(d) been sentenced for the offence, or 

(e) been cautioned for the offence. 

(2) In particular— 

(a) no evidence is to be admissible in any proceedings before a judicial authority exercising its 

jurisdiction or functions in England and Wales to prove that the person has done, or 

undergone, anything within subsection (1)(a) to (e), and 

(b) the person is not, in any such proceedings, to be asked (and, if asked, is not to be required 

to answer) any question relating to the person’s past which cannot be answered without 

acknowledging or referring to the conviction or caution or any circumstances ancillary to it. 

(3) Where a question is put to a person, other than in such proceedings, seeking information with 

respect to the previous convictions, cautions, offences, conduct or circumstances of any person— 

(a) the question is to be treated as not relating to any disregarded conviction or caution, or any 

circumstances ancillary to it (and the answer to the question may be framed accordingly), and 

(b) the person questioned is not to be subjected to any liability or otherwise prejudiced in law 

by reason of any failure to acknowledge or disclose that conviction or caution or any 

circumstances ancillary to it in answering the question. 

(4) Any obligation imposed on any person by any enactment or rule of law or by the provisions of any 

agreement or arrangement to disclose any matters to any other person is not to extend to requiring the 

disclosure of a disregarded conviction or caution or any circumstances ancillary to it. 

(5) A disregarded conviction or caution, or any circumstances ancillary to it, is not a proper ground 

for— 

(a) dismissing or excluding a person from any office, profession, occupation or employment, or 

(b) prejudicing the person in any way in any office, profession, occupation or employment. 
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(6) This section is subject to section 97 but otherwise applies despite any enactment or rule of law to 

the contrary. 

(7) See also section 98 (meaning of “proceedings before a judicial authority” and “circumstances 

ancillary to a conviction or caution”). 

 

97 Saving for Royal pardons etc. 

Nothing in section 96 affects any right of Her Majesty, by virtue of Her Royal prerogative or otherwise, 

to grant a free pardon, to quash any conviction or sentence, or to commute any sentence. 

 

98 Section 96: supplementary 

(1) In section 96 “proceedings before a judicial authority” includes (in addition to proceedings before 

any of the ordinary courts of law) proceedings before any tribunal, body or person having power— 

(a) by virtue of any enactment, law, custom or practice, 

(b) under the rules governing any association, institution, profession, occupation or 

employment, or 

(c) under any provision of an agreement providing for arbitration with respect to questions 

arising under that agreement, to determine any question affecting the rights, privileges, 

obligations or liabilities of any person, or to receive evidence affecting the determination of any 

such question. 

(2) For the purposes of section 96, circumstances ancillary to a conviction are any circumstances of— 

(a) the offence which was the subject of the conviction; 

(b) the conduct constituting the offence; 

(c) any process or proceedings preliminary to the conviction; 

(d) any sentence imposed in respect of the conviction; 

(e) any proceedings (whether by way of appeal or otherwise) for reviewing the conviction or 

any such sentence; 

(f) anything done in pursuance of, or undergone in compliance with, any such sentence. 

(3) For the purposes of section 96, circumstances ancillary to a caution are any circumstances of— 

(a) the offence which was the subject of the caution; 

(b) the conduct constituting the offence; 

(c) any process preliminary to the caution (including consideration by any person of how to 

deal with the offence and the procedure for giving the caution); 

(d) any proceedings for the offence which take place before the caution is given; 

(e) anything which happens after the caution is given for the purpose of bringing any such 

proceedings to an end; 

(f) any judicial review proceedings relating to the caution; 

(g) in the case of a warning under section 65 of the Crime and Disorder Act 1998 (reprimands 

and warnings for persons aged under 18), anything done in pursuance of, or undergone in 
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compliance with, a requirement to participate in a rehabilitation programme under section 

66(2) of that Act. 

99 Appeal against refusal to disregard convictions or cautions 

(1) The applicant may appeal to the High Court if— 

(a) the Secretary of State makes a decision of the kind mentioned in section 94(3)(b), and 

(b) the High Court gives permission for an appeal against the decision. 

(2) On such an appeal, the High Court must make its decision only on the basis of the evidence that 

was available to the Secretary of State. 

(3) If the High Court decides that it appears as mentioned in condition A in section 92, it must make an 

order to that effect. 

(4) Otherwise it must dismiss the appeal. 

(5) A conviction or caution to which an order under subsection (3) relates becomes a disregarded 

conviction or caution when the period of 14 days beginning with the day on which the order was made 

has ended. 

(6)There is no appeal from a decision of the High Court under this section. 

 

100 Advisers 

(1) The Secretary of State may appoint persons to advise whether, in any case referred to them by the 

Secretary of State, the Secretary of State should decide as mentioned in condition A in section 92. 

(2) The Secretary of State may disclose to a person so appointed such information (including anything 

within section 94(1)(a) or (b)) as the Secretary of State considers relevant to the provision of such 

advice. 

(3) The Secretary of State may pay expenses and allowances to a person so appointed. 

101 Interpretation: Chapter 4 

(1) In this Chapter— 

“caution” means— 

(a) a caution given to a person in England and Wales in respect of an offence which, at the 

time the caution is given, that person has admitted, or 

(b) a reprimand or warning given under section 65 of the Crime and Disorder Act 1998 

(reprimands and warnings for persons aged under 18), 

 

“conviction” includes— 

(a) a finding that a person is guilty of an offence in respect of conduct which was the subject of 

service disciplinary proceedings, 

(b) a conviction in respect of which an order has been made discharging the person 

concerned absolutely or conditionally, and 
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(c) a finding in any criminal proceedings (including a finding linked with a finding of insanity) 

that a person has committed an offence or done the act or made the omission charged, 

“disregarded caution” is a caution which has become a disregarded caution by virtue of this Chapter, 

“disregarded conviction” is a conviction which has become a disregarded conviction by virtue of this 

Chapter, 

“document” includes information recorded in any form and, in relation to information recorded 

otherwise than in legible form, references to its provision or production include providing or producing 

a copy of the information in legible form, 

“information” includes documents, 

“notice” means notice in writing, 

“official records” has the meaning given by section 95(5), 

“sentence” includes— 

(a) any punishment awarded, and 

(b) any order made by virtue of Schedule 5A to the Army Act 1955, Schedule 5A to the Air 

Force Act 1955 or Schedule 4A to the Naval Discipline Act 1957, 

in respect of a finding that a person is guilty of an offence in respect of conduct which was the subject 

of service disciplinary proceedings, 

“service disciplinary proceedings” means any proceedings (whether in England and Wales or 

elsewhere)— 

(a) under the Naval Discipline Act 1866, the Army Act 1881, the Air Force Act 1917, the Army 

Act 1955, the Air Force Act 1955 or the Naval Discipline Act 1957 (whether before a court-

martial or before any other court or person authorised under the enactment concerned to 

award a punishment in respect of an offence), or 

(b) before a Standing Civilian Court established under the Armed Forces Act 1976. 

(2) Paragraph (b) of the definition of “conviction” applies despite the following (which deem a 

conviction of a person discharged not to be a conviction)— 

(a) section 14 of the Powers of Criminal Courts (Sentencing) Act 2000, and 

(b) section 187 of the Armed Forces Act 2006 or any corresponding earlier enactment. 
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(3)The references in section 92(1) to offences under particular provisions are to be read as including 

references to offences under— 

(a) section 45 of the Naval Discipline Act 1866, 

(b) section 41 of the Army Act 1881, 

(c) section 41 of the Air Force Act 1917, 

(d) section 70 of the Army Act 1955, 

(e) section 70 of the Air Force Act 1955, or 

(f) section 42 of the Naval Discipline Act 1957,which are such offences by virtue of those 

provisions. 

(4) The reference in section 92(3)(b) to an offence under section 71 of the Sexual Offences Act 2003 

is to be read as including a reference to an offence under section 42 of the Armed Forces Act 2006 

which is such an offence by virtue of section 71 of the Act of 2003. 

(5) In this Chapter a reference to an offence includes— 

(a) a reference to an attempt, conspiracy or incitement to commit that offence, and 

(b) a reference to aiding, abetting, counselling or procuring the commission of that offence. 

(6) In the case of an attempt, conspiracy or incitement, the references in this Chapter to the conduct 

constituting the offence are references to the conduct to which the attempt, conspiracy or incitement 

related (whether or not that conduct occurred). 

(7) For the purposes of subsections (5) and (6) an attempt to commit an offence includes conduct 

which—  

(a) consisted of frequenting with intent to commit the offence any river, canal, street, highway, 

place of public resort or other location mentioned in section 4 of the Vagrancy Act 1824 (as it 

then had effect) in connection with frequenting by suspected persons or reputed thiefs, and 

(b) was itself an offence under that section. 
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Unnatural and Indecent Offences 

65. (1) Whosoever commits the abominable crime of buggery either with any person under the age of 

fourteen years or with or upon any person with violence and without the consent of such person shall 

upon conviction thereof suffer death as a felon.  

(2) Whosoever commits the said abominable crime either with mankind or with any animal shall, in any 

case in which the offence is not punishable under the last preceding sub-section, be guilty of felony, 

and shall be liable to imprisonment for a term of not more than fifteen years.  

(3) Whosoever attempts to commit either with mankind or with any animal the abominable crime of 

buggery, or is guilty of any assault with intent to commit the same or of any indecent assault upon 

any male person, shall be guilty of a misdemeanour, and shall be liable to imprisonment for a term of 

not more than ten years. 

(4) It shall be no defence to a charge for an indecent assault on a male person under the age of 

sixteen years that such assault was made with the consent of such male person. 

66. (4) Any male person who in public or in private commits or is a party to the commission of or 

procures or attempts to procure the commission by any male person of any act of gross indecency 

with another male person shall be guilty of a misdemeanour and shall be liable to imprisonment for a 

term of not more than three years. 

Unnatural and Indecent Offences.  

68. (1) Whosoever commits the abominable crime of buggery either with any person under the age 

of fourteen years or with or upon any person with violence and without the consent of such person 

shall be guilty of felony and upon conviction thereof shall be liable to imprisonment for a term of not 

more than twenty years.  

(2) Whosoever commits the said abominable crime either with mankind or with any animal shall, in 

any case in which the offence is not punishable under the last preceding sub-section, be guilty of 

felony, and shall be liable to imprisonment for a term of not more than fifteen years.  

(3) Whosoever attempts to commit either with mankind or with any animal the abominable crime of 

buggery, or is guilty of any assault with intent to commit the same or of any indecent assault upon 

any male person, shall be guilty of a misdemeanour, and shall be liable to imprisonment for a term of 

not more than ten years. 

(4) It shall be no defence to a charge for an indecent assault on a male person under the age of 

sixteen years that such assault was made with the consent of such male person.  

69. (4) Any male person who in public or in private commits or is a party to the commission of or 

procures or attempts to procure the commission by any male person of any act of gross indecency 

with another male person shall be guilty of a misdemeanour and shall be liable to imprisonment for a 

term of not more than three years.  
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27. Every person who in on or near any public place or within  the view or hearing of any person being 

or passing therein or thereon -   

(a) behaves in a riotous indecent offensive threatening or insulting manner; or  

(b) uses any threatening abusive or insulting words—  

shall be liable to a penalty of not more than Five pounds or to imprisonment for a term of not more 

than one month. 

28. Any person who for the purposes of prostitution with any female and any male person who for 

immoral purposes (whether with himself or another male person) solicits or accosts any person 

being or passing in or on any public place or loiters in or on any public place shall—  

(i) upon a first conviction for such offence, be liable to a penalty of net more than Ten pounds to 

imprisonment for a term of not more than one month ;  

(ii) on a second conviction within a period of twelve months, be liable to a penalty of not more than 

twenty-five pounds or to  imprisonment for a term of not more than three months ; and  

(iii) on a third or subsequent conviction within a period of twelve months, be liable to a penalty of not 

more than Fifty pounds or to imprisonment for a term of not more than six months." ; 

18. Any person who for the purposes of prostitution or for homosexual purposes solicits or accosts 

any person in a public place or loiters in a public, place shall be guilty of an offence. 

Penalty: $50 or imprisonment for one month ;  

For a second offence within a period of twelve months—$250 or imprisonment for three months ;  

For a third or subsequent offence within a period of twelve months—$500 or imprisonment for six 

months. 

 


