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Australia’s compliance with CERD
FACT SHEET 7

Asylum Seekers, Refugees and Non-Citizens

Australian laws, policies and practice continue to violate the human rights of asylum seekers, refugees and
other non-citizens, whether they are held in detention or living in the community. The majority of asylum
seekers in Australia originate from Afghanistan, Sri Lanka and China. Recently there has also been a
significant increase in the number of protection applicants from Afghanistan in particular, but also from Sri
Lanka, Iran and Pakistan.1

Asylum Seekers and Refugees: Mandatory Detention, Christmas Island and Diminished Legal Rights

First, despite some softening of immigration policy, Australia continues its policy and practice of mandatory
immigration detention of all ‘Irregular Maritime Arrivals’, including children. Most asylum seekers who arrive
in Australia by boat without a valid visa are subject to mandatory immigration detention, often for periods of
12 months or longer.2 In practice, this policy applies mostly to asylum seekers from the Asia Pacific region.
Mandatory detention is not only arbitrary, the conditions of detention, particularly in remote detention centres
where service provision is difficult, are particularly inhumane and have detrimental impacts on the health,
particularly the mental health, of detainees.

Secondly, most Irregular Maritime Arrivals are held on Christmas Island, 2600km from Perth and significantly
closer to Indonesia than Australia. Christmas Island has been ‘excised’ from Australia’s migration zone. In
their applications for refugee status, off-shore applicants undergo a different process and are denied the
same legal rights which are extended to applicants on mainland Australia. In particular, off-shore applicants
who are refused refugee status cannot have the decision reviewed and lack proper access to Australian
courts.3

Suspending asylum claims of Sri Lankan and Afghan Asylum Seekers

In April 2010 the processing of protection visa applications from Sri Lankan and Afghan asylum seekers was
suspended for three and six months respectively. 4 Sri Lankan and Afghan asylum seekers are to remain in
detention indefinitely during the suspension, which is based on the ‘evolving’ (implicitly improving) situation in
those countries. The Government houses these detainees in the remote Curtin Immigration Detention
Centre, which was closed in 2002 following serious concerns about conditions and detainee welfare, in
particular in relation to mental health.

Non-citizens: Indefinite Detention and Refoulement

Non-citizens in Australia may face three serious human rights violations.

First, stateless people can be detained indefinitely under Australian law, even if there is no real likelihood of
them being removed in the reasonably foreseeable future.  Stateless people have very limited opportunities
for them to gain refugee status or secure their release from detention.
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Secondly, no legislative protection against refoulement has been enacted in Australia.  In practice, Australia
can and does return non-citizens to situations where they face the risk of serious human rights abuses,
including torture and death. Substantial evidence suggests that torture or even death have occurred as a
result.5 A bill currently before the Australian Parliament will, if passed, significantly improve Australia’s
current complementary protection regime. However, protection under the bill falls short of international
standards.

Thirdly, non-citizens who are long term Australian residents can be deported on ‘character grounds’, even in
circumstances where they are removed from their long term place of residence to a place where they do not
speak the language or have any social or family connections, where they are separated from their children
against the considerations of the best interests of the child and where they are separated from their family.

Asylum Seekers in the Community The Right to Work and Social Security

Asylum seekers living in the Australian community also continue to be vulnerable to violations of their
economic and social rights. Although most asylum seekers have now secured the right to work, in practice
very few asylum seekers (possibly as few as 15%) are able to secure employment. Asylum seekers are not
generally able to access social security and rely on  other welfare schemes for financial and health
assistance. These schemes have limited resources and give priority to certain classes of people, such as
unaccompanied minors and people suffering trauma, meaning that other groups of asylum seekers, such as
single men, are at grave risk of destitution.
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