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AUSTRALIA: STUDY ON HUMAN RIGHTS COMPLIANCE WHILE 

COUNTERING TERRORISM 

REPORT SUMMARY 

 

Special Rapporteur on the Promotion and Protection of Human 

Rights and Fundamental Freedoms while Countering Terrorism 

 

INTRODUCTION 

A significant Report on Australia’s counter-terrorism law and practice was released on 14 

December 2006, by the UN Special Rapporteur on the promotion and protection of human rights 

and fundamental freedoms while countering terrorism, Martin Scheinin. 

The Rapporteur emphasises that effective counter-terrorism measures and protection of human 

rights have a mutually reinforcing relationship.  Mechanisms adopted by States to counter 

terrorism must be in compliance with international human rights law.   

This report considers the extent to which Australian counter-terrorism measures comply with 

human rights standards, with a view to promoting best practices and making recommendations. 

The Report was based on written information provided by the Australian Government, academic 

community, and non-governmental organisations, and covers six key areas: 

1. Australia’s counter-terrorism framework generally; 

2. Classifications and definitions of terrorism, terrorist entities and organisations within 

Australian law; 

3. Creation of new incitement and sedition offences under domestic legislation; 

4. New investigative and intelligence-gathering powers of Australian authorities; 

5. Powers of detention and control in respect of terrorism-related offences 

6. Issues relating to immigration, border control and refugee status. 
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While the study identified some good human rights practices, particular measures were found to 

unduly impact on the rights and freedoms of those in Australia.   

The Rapporteur reiterates the UN Human Rights Committee’s concerns about Australia’s lack of 

domestic human rights legislation to implement its obligations under the International Covenant 

on Civil and Political Rights (ICCPR).   

He warns that it is essential to provide remedies against potential excesses in limiting of 

individuals’ rights and freedoms through counter-terrorism measures.  He further notes that 

victims of terrorist acts should be provided with access to adequate compensation. 
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1. AUSTRALIA’S COUNTER-TERRORISM FRAMEWORK 

Australia is a party to most existing universal terrorism-related conventions, with the Rapporteur 

encouraging accession to remaining international instruments.
1
  Australia has taken initiatives in 

building relationships to strengthen counter-terrorism in the Asia-Pacific region, however, the 

Report notes the importance of maintaining development assistance to such countries. 

Within Australia, international counter-terrorism recommendations and obligations have been 

implemented through amendments to domestic legislation in three main areas: 

• Criminal law and enforcement; 

• Border security; and  

• ASIO jurisdiction and powers. 

The Report is critical of the Government’s hasty passage of the Anti-Terrorism Act (No. 2) 2005, 

following a truncated period of public consultation.  This key legislation was passed as an ‘urgent 

amendment’ in response to intelligence information giving ‘serious concern about a potential 

terrorist threat’.  Given its potentially profound implications on human rights and freedoms, the 

Rapporteur emphasises the importance of securing the broadest possible political and popular 

support for such legislation. 

 

2. CLASSIFICATIONS OF TERRORISM, TERRORIST ENTITIES AND ORGANISATIONS 

a) Definitions of Terrorist Acts 

Australian law contains no definition of terrorism. A range of offences exist in relation to 

involvement in preparation and commission of ‘terrorist acts’.
2
  The Special Rapporteur strongly 

urges Australia to reconsider its broad definition of a “terrorist act”, which fails to clearly 

distinguish between terrorist conduct and ordinary criminal conduct. 

• The definition goes beyond the UN Security Council’s characterisation of the type of conduct 

which should be targeted in countering terrorism, as it criminalises activity without requiring 

an element of intention “to cause death or serious bodily injury, or the taking of hostages”.
3
  

The definition also extends to criminalising ‘threat of action’.
4
   

                                                 
1
 Australia has recently signed the International Convention for the Suppression of Acts of Nuclear 

Terrorism, and is ‘committed to accession’ to the Convention on the Marking of Plastic Explosives for the 

Purpose of Detection.  Key aspects of the Revised Financial Action Task Force Recommendations on 

suppression of terrorist financing will also be implemented through the Anti-Money Laundering and Counter-

Terrorism Financing Bill 2006. 

2
 Criminal Code Act 1995 section 100.1(1). 

3
 The Report gives the example of the offence of ‘interference with an information system’ which requires 

only the intention ‘to create a serious risk to public safety’: Criminal Code Act 1995 sections 100.1(2)(f)(1) 

and 100.1(3)(b)(iv). 

4
 Security Council resolution 1566 (2004) calls upon States to cooperate fully to prevent and punish acts that 

have the following 3 cumulative characteristics: 

a) Acts, including against civilians, committed with the intention of causing death or 

serious bodily injury, or the taking of hostages; and 
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• The Report warns that conduct should not be criminalised within a counter-terrorism 

framework unless accompanied by an element of intention as identified by the Security 

Council. 

• The definition also goes beyond the scope of offences found within terrorism-related 

conventions. Where conduct is proscribed outside these conventions, Australia needs to 

demonstrate a ‘rational link’ with the terrorist threats it faces, to ensure any proscription is 

strictly necessary and complies with requirements of legality. 

 

b) Listing of Terrorist Entities and Organisations 

Where persons or entities are listed by the Security Council Al-Qaida and Taliban Sanctions 

Committee, UN Member States have obligations to take action concerning their assets.   

Australia has a system of automatic listing, criminalising certain conduct in relation to these 

entities.  The Rapporteur recommends periodic review of this listing process, given its  serious 

consequences and international criticism that Sanctions Committee listing procedures fail to 

comply with due process.  

Australia also has a supplementary designation process for dealing with “terrorist organizations”, 

creating severe criminal penalties for membership of, or association with, such organisations.  

The Report expresses concern that this process is triggered by a civil criminal standard of proof.
5
 

 

3. CREATION OF NEW INCITEMENT AND SEDITION OFFENCES 

The Rapporteur observes that Australian provisions inadequately address international law 

obligations to prohibit incitement to terrorism, and “advocacy of national, racial or religious hatred 

that constitutes incitement to hostility or violence”.
6
   

Australia has enacted a new offence for urging group violence, where it threatens the peace, 

order and good government of Australia.  Legislative reforms also target ‘advocacy’ of the 

commission of a terrorist act.
7
  The Report criticises the definition of ‘advocacy’ of terrorism as 

being overly broad and insufficiently precise. Application of Australian sedition offences outside 

Australia, may also risk contravening international humanitarian law.  

                                                                                                                                                  

b) Irrespective of whether motivated by considerations of a political, philosophical, 

ideological, racial, ethnic, religious or other similar nature, also committed for the purpose of 

provoking a state of terror in the general public or in a group of persons or particular persons, 

intimidating a population, or compelling a government or an international organization to do or 

to abstain from doing any act; and 

c) Such acts constituting offences within the scope of and as defined in the international conventions 

and protocols relating to terrorism. 

5
 See sections 102.3 – 102.8 Criminal Code Act 1995. 

6
 See the Security Council’s recommendations in its resolution 1624 (2005) and Article 20, paragraph 2, of 

the International Covenant on Civil and Political Rights. 

7
 Criminal Code Act 1995 section 102.1 (1A)(c). 
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The Rapporteur refers Australia to the best practice model of the Council of Europe Convention 

on the Prevention of Terrorism, which criminalises incitement to terrorism incorporating 

safeguards which reflect the criminal nature of offence. 

 

4. INVESTIGATIVE AND INTELLIGENCE-GATHERING POWERS 

The Report raises concern with three aspects of new powers of investigation and intelligence-

gathering given to Australian authorities: 

 

a) Extension of Australian Federal Police (AFP) Powers 

• The AFP has powers to search, stop and question persons where a terrorist act has 

occurred, or where it would assist preventing an act, and to conduct random searches where 

the Attorney-General declares an area to be a ‘specified security zone’. 

• Notwithstanding some inbuilt safeguards against abuse of these powers, the Special 

Rapporteur urges reconsideration of the 28-day life of declarations.  They impose a 

potentially unnecessary or disproportionate interference upon liberty and security, and could 

impact on the right to undertake lawful demonstrations. 

 

b) Expanded investigative powers of the Australian Security Intelligence Organisation 

(ASIO) 

• ASIO can compulsorily require information and answers to questions, pursuant to a warrant 

for questioning, where a person may have information on terrorist activities. 

• The privilege against self-incrimination is recognised under international law.  The Rapporteur 

raises concern that information provided at ASIO compulsory interrogation hearings is not 

restricted to use as intelligence. He suggests restricting police officers from attending ASIO 

hearings, or applying ‘derivative use’ immunity to the information, to maintain a clear 

demarcation between intelligence gathering and criminal investigation. 

 

c) Anti-Money Laundering and Counter-Terrorism Financing Bill 2006 

• The Rapporteur urges Australia to take up recommendations made by the Australian public, 

and Senate Committee, regarding the impact on privacy of the Bill and safeguards against its 

discriminatory application. 

 

5. POWERS OF DETENTION AND CONTROL 

a) Bail and Remand Provisions 

The Report is critical of new provisions which prevent a bail authority from granting bail to a 

person charged with, or convicted of, certain terrorism offences, unless “exceptional 
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circumstances” exist.
8
  Placing the onus on the accused to satisfy such a high threshold is 

incompatible with international law requiring States to affirmatively establish the need for 

detention.  

The Report also expresses concern about the Australian practice of remanding persons charged 

with terrorism offences in maximum security prisons.  This is contrary to several international 

instruments emphasising the principle of segregation of untried accused persons from convicted 

persons.
9
 

 

b) Control orders 

The Rapporteur commends Australia’s control order regime as a measure to protect the public, 

while avoiding actual detention of suspected terrorists.
10
  However, he raises concerns with the 

process for obtaining control orders, where it is based on secret information, and lacking 

safeguards of transparency, due process and regular review.  The similar control order regime of 

the UK was found to be incompatible with the right to a fair hearing. 

Issue of an order is based on a civil standard of proof, and the Rapporteur cautions that any 

controls imposed must be proportionate and strictly necessary, and should not cumulate in a way 

that amounts to detention.  Imposition of house arrest must be subject to safeguards, and orders 

should not unduly interfere with rights to family, employment and education. 

Referring to the limited evidence based on which a control order was imposed in respect of Jack 

Thomas, the Rapporteur warns against using control orders as a substitute for criminal 

proceedings, and urges Australia to reconsider how sensitive information is protected during 

control order hearings.  Similarly, where individuals have already completed a sentence, control 

orders must not punish a person twice for the same offence. 

 

c) Investigative and Preventive Detention 

The Report is critical of extended detention provisions, before laying of charges, in relation to 

investigating and preventing terrorist acts.
11
  In particular, ‘preventive-detention orders’ allow 

detention of persons for up to 24 hours – or even 48 hours in limited circumstances – where a 

terrorist act has recently occurred, or may be imminent.
12
  As with control orders, the Report 

observes that the right to a fair trial should be guaranteed where secret information is used in 

making such orders. 

The impact on individuals’ rights of enhanced ASIO powers to detain and question under warrant 

persons who may have information on terrorist activities, causes ‘grave concern’.   

                                                 
8
 Crimes Act 1914 section 15AA. 

9
 ICCPR Article 10, paragraph 2(1); UN Standard Minimum Rules for the Treatment of Prisoners paragraphs 

8(b) and 85(1). 

10
 See Anti-Terrorism Act (No. 2) 2005 inserting a new Division 104 to the Criminal Code Act 1995. 

11
 In investigation of terrorist offences, before charges are laid, the Anti-Terrorism Act 2004 provides a 

person may be detained for extending up to 20 hours: Crimes Act 1914 sections 23 and 23D. 

12
 See Anti-Terrorism Act (No. 2) 2005 inserting a new Division 105 to the Criminal Code Act 1995. 
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Individuals have no right to seek judicial review of a warrant’s validity or terms, or be brought 

before any judicial body (other than a ‘prescribed authority’ appointed by the Justice Minister).  

The Rapporteur warns this offends the right to a fair hearing, and to have the legality of one’s 

detention determined by an independent and competent authority. 

 

6. IMMIGRATION AND REFUGEE STATUS 

a) Measures to Prevent the Transboundary Movement of Terrorism 

States are obliged to prevent terrorist movement, and secure the integrity of identity papers and 

travel documents.
13
 Australia implements this through its border control and entry visa system, 

which includes identity and criminal history checks, and regulatory measures at airports.  

The Report notes two main areas of concern within this system of border control: 

• Australia’s pre-boarding authorisation system – directing international travel carriers to 

prevent anyone without permission to travel to Australia from boarding – risks denying 

individuals their rights under international law to leave any country. This is particularly 

important in the context of refugees fleeing persecution in their own country.  

• Database storage of details and reliance on indicators to filter persons who may be of 

‘immigration concern’, if used for ‘racial or religious profiling’, is discriminatory and may 

breach individuals’ right to privacy. Profiling and similar devices must be used in a way that 

complies with the principles of necessity, proportionality and non-discrimination, and be 

subject to judicial scrutiny and review.
14
 

 

b) Refugee Status Claimants 

States are obliged to ensure that those involved in terrorist acts are not granted refugee status. 

Australia undertakes character and security checks as part of the process for determining refugee 

status applications.  Where a person is assessed as not engaging Australia’s obligations under 

the Convention Relating to the Status of Refugees, they are detained until they can be 

‘reasonably removed’ from Australia. 

The Human Rights Committee’s strong criticism of this mandatory detention regime for rejected 

refugee applicants is reiterated by the Rapporteur, particularly provision within the Migration Act 

1958 for a person to be detained in custody indefinitely.  Arbitrary detention, going beyond the 

period for which it can be justified, or where less intrusive alternative measures may be available, 

is in breach of Australia’s human rights obligations.
15
  

The Rapporteur is gravely concerned by the failure of the Migration Act to prohibit the deportation 

or return of aliens to a place where they would be at risk of torture or ill-treatment. 

                                                 
13
 These obligations are imposed on UN Member States by Security Council Resolution 1373 (2001). 

14
 The Special Rapporteur will consider the permissible limits in profiling in his general report to the fourth 

session of the Human Rights Council (A/HRC/4/26). 

15
 ICCPR articles 9 and 10. 
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Adverse character assessments based on involvement in any terrorist offences, or where it is 

deemed ‘in the national interest’, may result in refusal of refugee protection in Australia. The 

Report cautions that refusal of refugee protection should be based on involvement only in terrorist 

conduct which has those characteristics identified above by the Security Council, and which has 

an international dimension. 

 

CONCLUSION 

The Report commends Australia’s multilayered approach to protection against and prevention of 

international terrorism, and identifies good human rights practices.  However, many aspects of 

Australia’s counter-terrorism measures require urgent reconsideration, to bring them into 

conformity with its international human rights obligations, and should be supplemented with 

federal human rights legislation capable of guarding rights and freedoms of individuals against 

potential abuses of counter-terrorism laws. 


