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OPINION 

The Northern Territory has the highest rate 

of youth detention in Australia. It locks 

children up at almost five times the national 

average. Monday night's Four 

Corners episode also revealed that cruel, 

inhuman and degrading treatment is 

endemic in its principal youth detention 

facility. Writes the HRLC’s Ruth Barson in 

the Sydney Morning Herald. 
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OPINION 

The youth justice system is a slippery slope of failure 

26 July 2016 

The piece was first published by the Sydney Morning Herald 

The Northern Territory has the highest rate of youth detention in Australia. It locks children up at 

almost five times the national average. Monday night's Four Corners episode also revealed that 

cruel, inhuman and degrading treatment is endemic in its principal youth detention facility.  

Stripping, hooding, tear gassing, holding young people in solitary confinement, or restraining 

them in chairs are all inexcusable practices. No circumstances ever justify exposing a child in our 

care and custody to such treatment.   

The Northern Territory is, without a doubt, in breach of its human rights obligations under the 

Convention against Torture and mistreatment; and the Convention on the Rights of the Child. 

Human rights law is clear. Everyone, and in particular children, should be protected from, rather 

than subjected to, this type of abuse. 

I have known one of the young people who featured in Monday's Four Corners episode for close 

to a decade. I was his lawyer when he first came into contact with the criminal justice system. I 

know that there were countless missed opportunities for positive rather than punitive intervention 

in his life: for the system to make things better for him, rather than worse.  

But he was failed. Too often, the youth justice system is a slippery slope of failure.  

As a lawyer in the Northern Territory, I saw children lose their teenage years to a broken youth 

justice system. I saw them graduate to adult prison because there were no clear pathways out. I 

saw too many children being held unnecessarily in pre-trial detention – not guilty of any offence – 

because bail laws and conditions were impossibly strict. I saw children being held in appalling 

conditions.  

The Northern Territory's youth justice system is sub-standard: the main youth detention facility is 

a decommissioned adult prison; poor treatment is rife; Alice Springs doesn't have an adequate 

youth court; pre-trial detention is over-used; young people are over-policed; education is under 

resourced; meaningful treatment and reintegration programs are virtually non-existent; and 

culturally relevant diversion programs are few and far between. 

Put simply, the Northern Territory's youth justice system is still not meeting the basic, minimum 

international standard: that it operate in the best interests of children.  

Aboriginal young people constitute more than 95 per cent of the youth detention population in the 

Northern Territory. Nationally, Aboriginal and Torres Strait Islander young peoples' over-

imprisonment is also at crisis point.  

Underpinning any decent youth justice system is the understanding that children are inherently 

different to adults. Their capacity to understand the long-term impacts of their crimes, and to 

reflect and rehabilitate as they mature, are fundamentally different. So our response must be 

fundamentally different. For this reason, detention must only be used as a last resort.  

http://www.smh.com.au/comment/the-youth-justice-system-is-a-slippery-slope-of-failure-20160725-gqd8j7.html
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While the Northern Territory has a particularly poor youth justice system, all states and territories 

are in breach of human rights law by maintaining the minimum age of criminal responsibility as 10 

years.  

The United Nation's expert committee on child rights is clear that any minimum age below 12 

years is unacceptable. This is because evidence shows that the brain development of children 

under 12 years is not advanced enough, morally or psychologically, for criminal responsibility. 

There is no defensible reason for Australia's regressive approach.  

Further, evidence shows that once a young person is engaged in the criminal justice system, they 

are more likely to remain entangled in it. To this end, jurisdictions like the ACT are listening to the 

experts and implementing early intervention, diversion and rehabilitation measures.  

They're addressing the reasons why young people come into contact with the criminal justice 

system in the first instance and putting in place measures to avoid the domino effect of arrest, 

prosecution, detention and reoffending. The results are already proving positive.  

No doubt the announced royal commission will consider all of this. There are some basic 

parameters that should be immediately agreed to: funding for and implementation of the 

recommendations should come from the Commonwealth. 

Critically, the Northern Territory government cannot be immune from the commission's 

investigation. There must be accountability. The government has known about this treatment for 

years. 

It should also operate like the recently held Victorian Royal Commission into Family Violence: 

concrete time frames; expert commissioners and a political commitment from the beginning to 

implement all recommendations. 

But the federal government should go further in its leadership role. It should ratify the Optional 

Protocol to the Convention against Torture. This would help prevent inhuman treatment like the 

kind we saw on Four Corners by requiring properly resourced, independent monitoring and 

inspection of places of detention. 

Independent oversight is a safeguard against torture and mistreatment – particularly when it 

comes to children who are intrinsically more vulnerable to abuse.  

Ultimately, fair youth justice systems that foster rehabilitation are good for us all – they support 

safer and healthier communities. Treating children in inhuman and degrading ways only 

compounds the complex trauma many in the youth justice system are already grappling with.  

Cruelty can never be disguised as being in a child's best interests. The nation is right to be 

outraged.  

Ruth Barson is the director of Legal Advocacy at the Human Rights Law Centre.  

 

OPINION 

Northern Territory detention royal commission shows Malcolm Turnbull 

can lead on human rights 

26 July 2016 

The piece was first published by the Canberra Times 

Prime Minister Malcom Turnbull's announcement of a royal commission into the abuse of children 

in Northern Territory jails gives an insight into his instincts on human rights. Turnbull said he was 

http://www.canberratimes.com.au/comment/turnbull-can-lead-on-human-rights-20160726-gqdx0e.html
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"deeply shocked" and "appalled" by the footage aired by Four Corners and acted swiftly in calling 

the inquiry. It was decisive action that shows the potential Turnbull has to lead on human rights 

more broadly. 

The reality is, from marriage equality to refugee policy, Turnbull has a golden opportunity to make 

progress, despite divisions in his own party and a complex Senate to navigate. In fact, it's 

precisely these challenges that create opportunities for more constructive, practical outcomes. 

Where his predecessor Tony Abbott took a polarising approach, Turnbull can build consensus. 

Australian democracy suffered under Abbott. Press freedom went backwards, secrecy flourished, 

whistleblowers who spoke out in the public interest were aggressively pursued, the Australian 

Human Rights Commission was attacked, NGO advocacy was stifled and the rule of law was 

undermined. 

Turnbull can make progress here, in line with his party's stated aim of achieving an intelligent, 

free and liberal Australian democracy. 

Since taking office, he set a different course on some of these issues, but there's much more to 

be done. We need stronger whistleblower protections, more open government, better targeted 

counter-terrorism laws and respect for NGO advocacy. Turnbull will find friends across the 

political spectrum on initiatives like these, and in particular from Nick Xenophon. 

On marriage equality, the Liberal Party should be guided by its constitution which proclaims a 

belief in freedom and human dignity, including the freedom to choose our own way of living, 

subject to the rights of others. It recognises that family life is fundamental to the wellbeing of 

society. 

Marriage equality is inherently about these things. It is about government removing a barrier to 

allow individuals the freedom to choose to make a lifelong marriage commitment to each other. 

Clearly the best way to realise this is through a free vote in Parliament, but if that can't be 

achieved the plebiscite should be brought on. 

On Indigenous policy, Turnbull can reset the government's fractured relationship with Aboriginal 

and Torres Strait Islander leadership. This starts with engaging properly with the National 

Congress of Australia's First Peoples - the representative body for Indigenous people that was 

bypassed by Abbott for his own hand-picked committee. Turnbull should restore funding to 

Congress and look to the Redfern Statement, endorsed in June by Congress and a coalition of 

Indigenous organisations, as a platform of action. 

Change must come on refugee policy. Three years ago, then Prime Minister Kevin Rudd 

launched policies that unleashed great cruelty on innocent people who came here seeking 

protection. Policies that saw people indefinitely warehoused on remote islands purportedly to be 

resettled anywhere but here. 

Three years on, the abject human failure of those policies is apparent. In our work, we see the 

damage first hand. The mental disintegration, self-harm and suicide. The sexual assault, injuries 

and deaths. The complete waste of human potential. 

No policy challenge justifies knowingly inflicting this harm. 

About 1500 people still languish on Nauru and Manus and a further 300 face deportation there. 

The government repeatedly refuses New Zealand's resettlement offers while spending over $50 

million in a failed attempt to send people to Cambodia and looking desperately to Kyrgyzstan, the 

Philippines or any other poor country to accept what is our responsibility. 
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Turnbull and his Immigration Minister Peter Dutton concede that our policy is "harsh" and "the 

lesser of two evils" but maintain it's the only option to prevent deaths at sea. 

This is wrong and narrow thinking from the Prime Minister who called for an innovation and ideas 

boom. We must prevent deaths at sea but we don't have to inflict great cruelty on those who 

survive the journey to do it. 

We currently direct enormous financial, human and foreign policy resources propping up cruel 

deterrence measures that push refugees back on other countries. Instead, we could marshal 

these resources to provide safe pathways to protection for people fleeing harm. So that people 

don't have to choose between persecution in their home country, hopeless poverty and insecurity 

in a neighbouring country or risking their lives on a boat to try and reach safety and a future. 

It is precisely issues like these that the global summit being hosted by President Barack Obama 

in September will explore. Australia should attend the summit with an open mind and a 

commitment to co-operation and shouldering our responsibility. It is only by working 

constructively with other nations that we can find a sustainable solution. 

Our belligerent refugee policies have damaged our international standing and national interest. 

One initiative which can help turn this around is our election bid for membership of the UN 

Human Rights Council. 

Membership of the Council would give Australia a seat at the table to address the gravest and 

most systematic human rights abuses facing the globe. The bid has bipartisan support and our 

bid platform is sound, with a focus on death penalty abolition, gender equality, Indigenous rights 

and more. But to be credible it must be matched by meaningful action at home and abroad. 

None of this will be easy. It will take determination and clever negotiation. But opportunity 

beckons for a legacy of more just and reconciled society, better protection of individual freedoms 

and stronger democratic foundations. 

Hugh de Kretser is the executive director of the Human Rights Law Centre. 

 

VICTORIAN CHARTER OF HUMAN RIGHTS 

Positive reforms of Victoria’s Human Rights Charter announced but more 

needed 

22 July 2016 

The Victorian Government today announced support in full or in part for 45 of the 52 

recommendations made through the independent Human Rights Charter Review. But the 

Government deferred a decision on key recommendations that would make it easier to enforce 

rights. 

The Human Rights Law Centre’s Executive Director, Hugh de Kretser welcomed the commitment 

to better protect Victorians human rights but urged action on the deferred reforms. 

“The Government’s response is a positive step towards strengthening the Charter and building a 

human rights culture in Victoria. But the government needs to act on key recommendations which 

will make it easier for Victorians to enforce their human rights. The review recognised that 

providing for rights without remedies sends mixed messages about the importance of human 

rights. To be effective rights must be able to be enforced,” said Mr de Kretser. 

http://hrlc.org.au/positive-reforms-of-victorias-human-rights-charter-announced-but-more-needed/
http://hrlc.org.au/positive-reforms-of-victorias-human-rights-charter-announced-but-more-needed/
https://myviews.justice.vic.gov.au/2015-review-of-the-charter-of-human-rights
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“Currently, the Charter can only be enforced in a complicated way, typically through legal action 

in the Supreme Court. The review recommended sensible changes to make it simpler and easier 

to protect human rights by allowing people to take action in the more accessible and low-cost 

jurisdiction of the Victorian Civil and Administrative Tribunal. We urge the government to accept 

this recommendation and the recommendation to give the Victorian Equal Opportunity and 

Human Rights Commission the power to help resolve human rights disputes.” 

“From family violence to LGBTI rights, the Victorian Government has a strong record on human 

rights. Acting on these important remaining Charter recommendations will strengthen that 

record.” 

The review came after eight years of operation of the Human Rights Charter in Victoria. The 

HRLC’s submission made during the review process can be found here.  

 

BUSINESS AND HUMAN RIGHTS 

Human rights groups call out the financial sector’s association with 

abuse 

26 July 2016 

Australia’s abusive offshore detention centres are sustained by a vast network of global banks 

and investment funds that are failing to meet their responsibility to respect human rights. Today 

the campaign against the Australian government’s offshore detention centres (ODCs) moved 

further into the corporate sphere, exposing the links between Spanish infrastructure giant 

Ferrovial and its financial backers, and gross human rights abuses in the ODCs. 

In a joint report, ‘Association with Abuse’, released today GetUp!’s No Business in Abuse 

campaign and the Human Rights Law Centre call on Ferrovial’s financial backers to take 

immediate action. Given the human rights abuses being perpetrated in the ODCs the financial 

sector needs to act to ensure it is not implicated. 

Ferrovial currently runs Australia’s system of privatised offshore detention centres following its 

takeover of Australian-listed Broadspectrum (formerly Transfield). While the company has 

committed not to tender for work beyond the current contract’s expiration in February 2017, they 

are not off the hook. The men, women and children in the camps on Nauru and Manus Island 

can’t wait. And Ferrovial does not act alone, the company’s financial sector stakeholders, 

including investors and financiers, are implicated in the harm. 

The HRLC’s Director of Advocacy, Rachel Ball, said operating the offshore centres, or propping 

them up through financial support, is inconsistent with the corporate responsibility to respect 

human rights in the UN Guiding Principles on Business and Human Rights. 

The offshore detention centres on Nauru and Manus Island continue to be the sites of horrific and 

ongoing violations, including illegal detention, sexual assault and child abuse. 1500 people, 

including children and pregnant women, are still being warehoused in intolerable conditions. 

Earlier this year the United Nations’ refugee agency, which undertakes regular visits to Manus 

Island and Nauru, described the current policy as “immensely harmful” and called for refugees 

and asylum seekers to be immediately moved to humane conditions. Despite the well-publicised 

nature of these abuses companies continue to benefit from lucrative government contracts to 

operate the ODCs. 

http://hrlc.org.au/wp-content/uploads/2015/05/HRLC_Submission_Strengthening_the_Victorian_Charter.pdf
http://hrlc.org.au/wp-content/uploads/2016/07/Association_with_Abuse.pdf
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Shen Narayanasamy, GetUp’s Human Rights Campaign Director and Executive Director of No 

Business in Abuse explained, “This report increases the pressure on both Ferrovial and the 

Turnbull government to find an immediate alternative for the people still held in defiance of 

international law on Manus Island and Nauru.“ 

Ms Ball added, “The indefinite warehousing of people seeking asylum and refugees in inhumane 

conditions is not acceptable business for any company. Ferrovial’s investors and financiers must 

uphold international business and human rights standards by rejecting their current association 

with gross human rights abuse. Any association with abuse on this scale brings with it significant 

operational instability, legal liability and reputational damage. It’s time for the financial sector to 

take immediate action and end support of human rights abuse.” 

Ms Narayanasamy continued, “The Turnbull Government promised to keep the camps open, but 

it is facing an emerging global corporate consensus that no respectable business can associate 

itself with the gross human rights abuses in these camps,” said Ms Narayanasamy. 

Download a full copy of the report here: Association with Abuse. 

 

QUEENSLAND HUMAN RIGHTS ACT 

Queenslanders deserve a Human Rights Act with real teeth 

1 July 2016 

In June, Queensland’s Legal Affairs and Community Safety Committee released 

a report recommending that Queensland introduce a Human Rights Act. However, the 

Committee’s proposal for how that Act would operate falls well short of what’s required for 

adequate human rights protection for Queenslanders. 

The Human Rights Law Centre’s Director of Advocacy and Research, Emily Howie, welcomed 

the recommendation, but warned that the government must ensure that a Queensland Human 

Rights Act delivers real outcomes for individuals. 

“It’s fantastic to see the recommendation to introduce a Human Rights Act. But the model 

recommended is disappointing. Rights are meaningless without the ability to enforce them. If the 

Queensland Government follows the path recommended yesterday, it will squander this 

opportunity,” said Ms Howie. 

The recommended model for the Human Rights Act would merely involve parliament considering 

human rights when introducing a new bill. In contrast to human rights legislation in Victoria and 

the ACT, there would be no obligations on government and no ability for people to seek redress if 

their rights are violated. 

“Government must be required to comply with human rights standards and people must be able 

to enforce their rights in the courts. Unfortunately, the proposal put by Government MPs barely 

lifts rights from being an aspiration of the parliament. A model like this would relegate 

Queensland to sub-standard human rights protection that falls well short of the safeguards 

guaranteed under all other human rights legislation in Australia and overseas,” said Ms Howie. 

“Queensland has an opportunity to lead Australia in protecting and promoting human rights. We 

urge the government to introduce an improved and strengthened version of the Victorian and 

ACT human rights legislation. Queenslanders need real and meaningful protection of their rights,” 

said Ms Howie. 

http://hrlc.org.au/wp-content/uploads/2016/07/Association_with_Abuse.pdf
http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=48974007&KID=263711&LID=1346813
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WOMEN’S RIGHTS 

Queensland parliament should seize the opportunity to modernise 

abortion laws 

1 July 2016 

Queensland must reform its outdated abortion laws, the Human Rights Law Centre said in a 

submission to the Queensland Parliament’s inquiry into abortion law reform. The HRLC called on 

the Queensland government to decriminalise abortion and ensure women can safely access 

abortion services. 

The HRLC’s Director of Advocacy and Research, Emily Howie, said it is unacceptable that 

abortion remains a criminal offence in Queensland under provisions of the Criminal Code enacted 

in 1899. 

“Queensland must seize this important opportunity to bring its abortion laws into the 21st century. 

Laws criminalising abortion are hopelessly out of step with community values and deny women 

their basic rights to non-discrimination, health and privacy,” said Ms Howie. 

The Abortion Law Reform (Woman’s Right to Choose) Amendment Bill 2016 was introduced by 

Rob Pyne MP after a 12-year-old girl was required to go to court in order to satisfy a hospital that 

the abortion was in her best interests. 

In Australia, abortion is only a criminal offence in Queensland and New South Wales. Under the 

Queensland Criminal Code (sections 224-226) women and doctors can be jailed for having or 

providing abortions “unlawfully”, but the Code does not define “unlawful.” In 2009, a Cairns 

couple were charged under Queensland’s abortion laws. 

Ms Howie said that women in Queensland run the real risk of criminal prosecution simply for 

making medical decisions about their own body. 

“This Bill, which would strike abortion from the Criminal Code, is an important first step in the 

process of law reform,” Ms Howie added. “However, more needs to be done in order to ensure 

women can safely access abortions. We need to ensure that doctors with a moral, ethical or 

religious problem with abortion refer women to other doctors who do not hold such objections. 

The law should also create safe access zones around abortion clinics, to protect staff and 

patients from intimidation and harassment from anti-abortionists.” 

The Parliamentary Committee is due to report on 26 August 2016. 

The HRLC’s submission is available here. 

 

INDIGENOUS RIGHTS 

Aboriginal organisations, doctors and lawyers say NT’s failed alcohol 

laws should be scrapped 

17 July 2016 

On the eve of a case in the Northern Territory Supreme Court challenging the Alcohol Protection 

Order regime, Aboriginal organisations, doctors and lawyers have united in calling on the 

https://www.parliament.qld.gov.au/work-of-committees/committees/HCDSDFVPC/inquiries/current-inquiries/AbortionLR-WRC-AB2016
https://www.legislation.qld.gov.au/Bills/55PDF/2016/B16_0058_Abortion_Law_Reform_%28Woman%27s_Right_to_Choose%29_Amendment_Bill_2016.pdf
http://hrlc.org.au/wp-content/uploads/2016/07/Qld-Abortion-Bill-submission.pdf
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Northern Territory Government to rethink harmful alcohol laws that negatively affect Aboriginal 

people, and to implement evidence-based policies that will have real impact. 

An Alcohol Protection Order (APO) prevents a person from possessing or consuming alcohol, or 

going to licensed premises, which includes a number of supermarkets, restaurants, sporting 

venues such as TIO Stadium and airport facilities. Police can stop, search and arrest people 

subject to an APO. Breaching an APO is a criminal offence punishable by imprisonment. 

The North Australian Aboriginal Justice Agency (NAAJA); the Aboriginal Medical Services 

Alliance Northern Territory (AMSANT); the Human Rights Law Centre (HRLC); the NT Branch of 

the Public Health Association Australia (PHAA); and the People’s Alcohol Action Coalition 

(PAAC) are united in saying the Alcohol Protection Order regime should be scrapped in favour of 

evidence-based measures that work to reduce alcoholism and related harm. 

Under the 2013 Alcohol Protection Orders Act, police can issue an APO if a person has been 

charged with an offence punishable by six months imprisonment or more and where police 

believe the person was affected by alcohol at the time of the offending. 

Pip Martin, Managing Civil Lawyer at NAAJA, which is bringing the case challenging the APO 

regime, said that the laws are unjust and ineffective. 

“Alcohol Protection Orders set vulnerable people up to fail. Alcoholism is a public health issue, 

not a criminal justice issue. Our response should be treatment rather than punishment. Aboriginal 

people are being unfairly targeted by a regime which does little to keep the community safe, and 

which fails to properly address the underlying causes of addiction,” said Ms Martin. 

The case involves Mr Munkara, an Aboriginal man who suffers from chronic alcoholism. Mr 

Munkara was issued with his first three-month APO in July 2014 after he allegedly stole a bread 

roll, some sandwich meat and an orange juice, totalling $4.20, from a supermarket while 

apparently intoxicated. These charges were ultimately withdrawn. Mr Munkara was subsequently 

issued with two further APOs prohibiting him from drinking until January 2016. Mr Munkara was 

arrested for breaching the APOs on a total of 20 occasions. 

AMSANT CEO, John Paterson, said the Government needs to consult and work with Aboriginal 

people, communities and organisations to find beneficial ways to address the over-consumption 

of alcohol. 

“We all want healthy and safe communities. Punishing people for being sick is bad policy – it is 

bad for the individual, and it does not keep the community safe. What we need are policies that 

further reduce alcohol supply, reduce demand, and promote rehabilitation and harm minimisation. 

The Government should commit to working with the experts and the community to achieve this,” 

said Mr Paterson. 

Ruth Barson, Director of Legal Advocacy at the Human Rights Law Centre, which is part of the 

legal team running the case, said that APOs disproportionately impact Aboriginal people. While 

Aboriginal people constitute approximately 27 per cent of the NT population, approximately 86 

per cent of all APOs have been issued against Aboriginal people. 

“At a time when we should be finding ways to reduce Aboriginal peoples’ contact with the criminal 

justice system, these laws do the opposite. The Northern Territory cannot arrest and detain its 

way out of a public health issue,” said Ms Barson. 

Assoc Prof John Boffa, GP and public health advocate with PHAA and PAAC, said that the NT 

Government needs to listen to the evidence on what works to reduce alcoholism. 
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“National and international research is clear that restricting the availability of alcohol, including by 

increasing the price, is the most effective means of reducing alcohol consumption and related 

harm. If the NT is serious about addressing this problem, then there are a number of evidence-

based steps the Government could immediately implement, which are proven and far more 

effective than criminalizing unwell individuals,” said Assoc Prof Boffa.  

The HRLC is coordinating the pro bono legal team comprised of lawyers from NAAJA and law 

firm Ashurst and barristers from the Victorian Bar led by Ron Merkel QC. 

 

LGBTI RIGHTS 

Historic UN vote: Human Rights Council votes for new LGBT Expert 

1 July 2016 

In a historic vote, the United Nations Human Rights Council has agreed to appoint an 

Independent Expert dedicated to protect lesbian, gay, bisexual and trans people from violence 

and discrimination worldwide.  

The Human Rights Law Centre’s Lee Carnie said, “For the first time, a UN Independent Expert’s 

sole focus will be investigating and reporting on violence and discrimination facing LGBT people 

around the world.” 

“This historic resolution will bring international attention to human rights violations fuelled by 

prejudice towards people’s sexual orientation and gender identity. It is an important step towards 

counteracting the kind of violence that took place at the Pulse Night Club in Orlando recently,” 

added Ms Carnie. 

An LGBT rights specialist with a UN mandate will have the power to document hate crime and 

human rights violations, build awareness of the impact of discrimination, recommend best 

practice laws and policies, and coordinate responses to violence and discrimination based on 

sexual orientation and gender identity. They will also receive complaints and conduct country 

visits and report back to the Council. 

The resolution was adopted by a vote of 23 in favour, 18 against and 6 abstentions. The positive 

vote came after a joint campaign of a record 628 nongovernmental organisations from 151 

countries calling on the Council to adopt the resolution. The Human Rights Law Centre joined in 

the statement delivered to the Council in Geneva. 

Although a number of hostile amendments seeking to introduce notions of cultural relativism were 

adopted into the text, the core of the original resolution proposed jointly by the Governments of 

Argentina, Brazil, Chile, Colombia, Costa Rica, Mexico and Uruguay stood firm. 

The call for an independent expert was co-sponsored by 43 countries including Australia, 

consistent with our support of past resolutions that have called for action to end violence against 

LGBT people. 

Anna Brown, Director of Advocacy, Human Rights Law Centre, said “Australia has taken a strong 

stand on the rights of LGBT people on the international stage for a number of years, with 

bipartisan support, and we have welcomed the Government’s efforts to increase support for this 

resolution in the lead up to the vote this week.” 

http://www.equalitylaw.org.au/CampaignProcess.aspx?A=Link&VID=0&KID=263535&LID=1345900
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REVIEW 

Book Review: The International Covenant on Economic, Social and 

Cultural Rights: Commentary, Cases and Materials 

8 July 2016 

Ben Saul, David Kinley and Jacqueline Mowbray, The International Covenant on 

Economic, Social and Cultural Rights: Commentary, Cases and Materials, Oxford 

University Press, 2014. 

The International Covenant on Economic, Social and Cultural Rights is often described as the 

‘poor cousin’ of its better understood counterpart, the International Covenant on Civil and Political 

Rights. The publication of this comprehensive and ambitious work professes to mark something 

of ‘a coming of age’ in our understanding of economic, social and cultural right. The detailed 

assembly of primary materials, together with commentary, case extracts and contextual 

discussion no doubt meets this ambitious objective. 

Structured in a way that makes it a good counterpoint to Sarah Joseph and Melissa Castan’s 

comprehensive publication on civil and political rights, the book provides an article-by-article 

analysis of the Covenant after only the briefest of introductions. As such, it is an ideal reference 

for practitioners and scholars who are well-versed in the history and practice of human rights law 

generally, but who require access to detailed commentary in relation to individual rights enshrined 

in the Covenant. 

Having cause to delve into the chapter on the ‘Right to Health’, I discovered a very readable 

narrative in relation to the drafting history of Article 12, the conceptual debates that have arisen in 

that context and the tensions inherent in applying the right to health in the context of the broader 

field of human rights (for example, the tensions between reconciling public health initiatives with 

the rights of individuals in relation to health and autonomy). The chapter explores the socio-

economic contexts which impact on the realisation of the right to health as well as the general 

nature of the obligation imposed upon states, including in relation to the international obligations 

of states. The chapter also contains useful commentary in relation to the extra-territorial 

obligations of states to persons within their jurisdiction but outside of their territory as well as 

persons affected by the acts of corporations regulated by the state in question. In exploring these 

legal technicalities, the authors are clearly mindful of the contemporary context of extreme and 

growing global inequality as well as questionable state practices in this area. Clearly the current 

era of economic globalisation demands and enables international cooperation to ensure the 

universal enjoyment of these important rights. At the same time, the foreign aid budgets of 

wealthy states are not keeping up and many states attempt to avoid their human rights 

obligations through artificial constructs and by reference to narrow ideas of territory and 

jurisdiction.   

The publication of the book is also particularly timely considering that the Optional Protocol to the 

Covenant entered into effect only three years ago and is still in its infancy as a potential avenue 

of redress for those suffering serious violations of economic, social and cultural rights. The 

Optional Protocol establishes three new procedures for the protection and enforcement of rights 

under the Covenant, namely an individual complaints procedure, an inter-state complaints 

procedure and an inquiry procedure that may be engaged when ‘reliable information indicating 

grave or systematic violations’ is received by the United Nations Committee on Economic, Social 
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and Cultural Rights. As practitioners prepare and respond to complaints and inquiries under 

these new procedures, they will have access to a detailed commentary which provides historical 

context, interpretative guidance, jurisprudence and scholarly discussion in relation to all of the 

substantive rights enshrined in the Covenant. 

Saul, Kinley and Mowbray’s book is a welcome addition to the library of any human rights 

practitioner and will no doubt become a dog-eared favourite in the years ahead. 

Lisa Button - former HRLC volunteer lawyer and now asylum seeker and refugee policy and 

advocacy advisor at Save the Children Australia. 

 

LGBTI RIGHTS 

Stronger recognition for same-sex couples in Victoria 

 8 July 2016 

With the future of marriage equality in Australia uncertain, same-sex couples in Victoria will now 

benefit from a raft of changes that improve recognition of their relationships. Rights groups 

welcome the changes, which mean couples married overseas or with only one partner resident in 

Victoria will now be recognised in Victoria. Previously both partners were required to reside in the 

state for 12 months. Death certificates will now also acknowledge de facto relationships and 

same sex overseas marriages and civil unions. 

“These improvements will make an immediate practical difference to the lives of LGBTI people in 

Victoria and give increasing numbers of same-sex couples married overseas the comfort and 

security of knowing they are immediately recognised in the eyes of the law,” said Anna Brown, 

Director of Advocacy at the Human Rights Law Centre. 

Improvements to Relationships Register 

Reforms to Victoria’s relationship registration scheme, passed through parliament earlier this 

year, remove the requirement that both of the couple live together in Victoria for 12 months and 

automatically recognise overseas marriages or civil unions as registered relationships under 

Victorian law. 

“The practical reality for some couples is that they may not be able to physically live together for 

extended periods of time due to work or family commitments. These reforms will provide formal 

recognition on the basis of a shared commitment to a life together without any extra red tape,” 

said Sean Mulcahy, Co-Convener of the Victorian Gay & Lesbian Rights Lobby (VGLRL). 

Tarryn Billings and Eileene Shapland travelled to New Zealand to marry in 2015 and now are 

expecting their first child. 

“These changes are an exciting step in the right direction in terms of providing the security that 

comes with legal recognition of our marriage. On a more personal level, the changes mean that 

the commitment we made to each other is acknowledged in our own country and we are bringing 

our son into a world that is a step closer to formally recognising his family as equal,” said Tarryn 

Billings and Eileene Shapland. 

Improvements to death certificates 

The reforms also ensure same-sex partners aren’t rendered invisible at the worst of times – when 

their beloved partner or spouse passes away. Changes to death certificate regulations have also 

come into effect that recognise same sex couples in de facto relationships or married overseas. 
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This issue came to light in 2012 when gay rights advocate, Dennis Altman, was not recognised 

on the death certificate of his partner, Anthony Smith, despite living together as a couple for 22 

years. 

“Having to list Anthony as single on the death certificate was gut-wrenching; this is a further step 

to acknowledging that we form lasting and committed relationships whether or not the church and 

state gives us their blessing,” said Dennis Altman. 

Calls for reform intensified earlier this year, when Marco Bulmer-Rizzi was told that his husband 

David’s death certificate would state that he was “never married”. David died tragically during 

their honeymoon in South Australia following their UK marriage. 

These changes – which benefit all de facto couples – mean that relationships recognised 

overseas are legally acknowledged on a loved one’s death certificate in Victoria. A Victorian 

death certificate is generally issued when a person dies in Victoria, usually lives in Victoria but 

dies overseas, dies while travelling to Victoria or dies overseas but leaves property in Victoria. 

Further improvements to come 

The Government is still working with Births Deaths & Marriages to finalise additional services to 

accompany relationship registration, including ceremonies conducted at the registry office. This 

follows an amendment moved by the Greens during the passage of the Relationships 

Amendment Act 2016 (Vic). These services are due to commence in October 2016.  

Minister for Equality, Martin Foley, has also asked the LGBTI Taskforce and its Justice Working 

Group to examine proposals for further reform of the Victorian Relationships Act in order to 

strengthen the rights of same-sex couples in this term of government. Community groups hope 

this will lead to the strengthening of same-sex relationships by introducing civil unions, which are 

currently available in Queensland, the ACT and the UK. 

“The VGLRL calls for Victoria to recognise ‘civil unions’ rather than ‘registered relationships’. Civil 

unions are more strongly associated with marriage and would be a further step towards treating 

all loving couples equally under the law,’ said Mr Mulcahy. “Even if marriage equality is passed in 

Australia, some couples will still wish to use alternative civil union and relationship recognition 

schemes to have their shared life together legally recognised.” 

You can read a Victorian Government fact sheet on the relationship register changes here. 

 

VOTER’S RIGHTS 

Defending voting rights in Australia 

30 June 2016 

This piece ran on the eve of the 2016 Federal Election 

At Saturday’s election, an estimated 400,000 people will vote who, if it wasn’t for our legal action, 

might otherwise have been prevented from voting. Their votes may well decide who governs our 

country. 

This gain for democracy resulted from our successful High Court challenge in 2010 which 

restored the voting rights of people otherwise stripped of those rights by laws that closed the 

electoral roll early. At the 2010 election, 302,414 people enrolled to vote or changed their 

enrolment details in the enrolment period restored by our legal action. At the 2013 election, it was 

537,710 people. 

http://www.justice.vic.gov.au/home/justice+system/laws+and+regulation/civil+law/recognition+of+domestic+relationships+in+victoria
http://hrlc.org.au/high-court-recognises-that-constitution-embeds-a-right-to-vote-and-a-fully-inclusive-franchise-in-landmark-constitutional-case/
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The case is a reminder that we must not take our democratic freedoms for granted. From 

women’s suffrage to Indigenous voting rights, advances in protecting the right to vote in Australia 

have been hard won. Our work has built on these past reforms and defended our rights against 

regression. 

Because of our successful 2007 case on behalf of Vickie Roach, the High Court for the first time 

recognised that the right to vote was protected in the Australian Constitution. The court’s decision 

restored voting rights for thousands of prisoners stripped of that right by legislation. 

In 2014, we secured an important recommendation from the Australian Law Reform Commission 

to reform archaic discriminatory laws that ban persons of unsound mind from voting. We’re 

continuing to advocate to have the recommendation implemented. 

Last year, our successful advocacy led to the repeal of unnecessary voter identification laws in 

Queensland that threatened to suppress the vote of Queenslanders less able to access ID – 

Indigenous people, the homeless, young people, the elderly and disabled people. 

We’ll continue to promote voting rights and also broader democratic freedoms like protest rights 

and press freedom. Our Safeguarding Democracy report, launched in Canberra earlier this year, 

highlights the erosion of many of our democratic foundations and outlines a roadmap to 

strengthen our democracy. 

Hugh de Kretser is the Executive Director, of the Human Rights Law Centre 

 

LGBTI RIGHTS 

International LGBTI activists assemble in Montevideo for Equal Rights 

Coalition launch 

26 July 2016 

Around the world, lesbian, gay, bisexual, transgender and intersex (LGBTI) people face 

discrimination, violence and serious threats to basic human rights. LGBTI activists work with 

governments through various fora to address these issues, including through the Human Rights 

Council and other multilateral mechanisms. Recently, Latin American countries headed a ground 

breaking resolution for the first UN Independent Expert on Sexual Orientation and Gender Identity 

in the Human Rights Council. 

Following on from Latin America’s leading role in the resolution, LGBTI activists and government 

representatives came together from every region across the world last week in a historic meeting 

in Montevideo. The meeting was spearheaded by two countries well-known for supporting LGBTI 

rights nationally – Uruguay and The Netherlands – in the first meeting of its kind to be held in 

Latin America. The focus of the Conference was fundamental breaches of human rights, and 

close collaboration between governments and civil societies to work towards non-violence and 

non-discrimination for LGBTI people. 

Prominent international experts spoke out against the extreme violence targeting LGBTI 

communities worldwide, emphasising the primacy of fundamental human rights protections for 

LGBTI people which have not received the international attention required for global change. 

Speaking in a video message, UN Secretary-General Ban Ki-Moon stated that: 

http://hrlc.org.au/australian-constitution-enshrines-universal-suffrage-or-the-right-to-vote-high-court-delivers-reasons-in-prisoner-voting-case/
http://hrlc.org.au/stop-preventing-people-with-disabilities-from-voting/
http://hrlc.org.au/queensland-government-set-to-repeal-discriminatory-voter-id-requirements/
http://hrlc.org.au/safeguardingdemocrac/
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“Ending rights abuses against LGBT and intersex people is a great human rights cause at the 

heart of the UN’s founding mission … LGBT and intersex people are courageously addressing 

discrimination. We owe them full support and leadership. Equality for them will benefit everyone.” 

US Ambassador Samantha Power also called on governments to advance LGBTI rights around 

the world: “First, we must be willing to use all the tools in our toolkit to shift the policies and 

attitudes of governments that condone or even fuel discrimination and violence against LGBTI 

people … Second, we must work to integrate LGBTI rights into the DNA of multilateral bodies like 

the UN.” 

The biggest news from the conference was the launch of a new Equal Rights Coalition. The key 

purpose of the coalition is to strengthen cooperation, coordination and communication of human 

rights efforts by governments, civil society and other stakeholders. States and activists discussed 

ways to build momentum and international consensus on tackling these issues – one way of 

doing this was to coordinate sharing of best practice information between countries with very 

different LGBTI legal protections. This welcome initiative will increase bilateral cooperation and 

demonstrates widespread support for principles of equality and non-violence by many countries, 

debunking the theory that LGBTI rights are solely the province of ‘Western’ or ‘Global North’ 

countries and values. The Equal Rights Coalition already has 29 state members from countries 

which have traditionally been vocal about LGBTI rights (eg. US, UK, Canada, Sweden) to 

countries which have traditionally received less recognition for their commitment to LGBTI rights 

(eg. Honduras, Montenegro, Ecuador, Estonia and Costa Rica). 

Given the close proximity to Australia’s federal election and the delay in the new government 

being sworn in, Australia has not joined the Equal Rights Coalition at this stage. The HRLC is 

hopeful that the Australian government will seek agreement to join the coalition after the new 

government has had the opportunity to discuss foreign policy priorities. With Australia’s bid for a 

seat on the Human Rights Council in competition with Spain and France (who have already 

joined the Coalition), many international players eagerly await Australia’s decision. The Australian 

Ambassador to Argentina, Uruguay and Paraguay Noel Campbell and DFAT representative 

Victoria Kuczer attended the Conference and actively represented the Australian Government’s 

commitment to LGBTI rights. 

Civil society representatives raised critical concerns about state-sponsored discrimination and 

violence towards LGBTI people in the 77 countries where homosexuality remains a crime. In 

particular, LGBTI human rights defenders from Sub-Saharan Africa, the Middle East, Eastern 

Europe and Asia shared their experiences of intensified attacks and personal experiences of 

violence and discrimination. More broadly, Civil society activists highlighted the need for 

collaborative and consultative cross-cutting regional and international diplomacy initiatives, 

flexible and “Do No Harm” based funding, recognition of LGBTI rights in the 2030 sustainable 

development goals, and urgent state action to address the attempted curtailment of civil society 

and human rights defenders. The conference also provided an opportunity for LGBTI activists 

whose voices have until recently been overlooked to be heard. 

I attended the Conference as representative from Australia with Organisation Intersex 

International Australia’s intersex advocate Morgan Carpenter. Morgan spoke about the harms 

caused by medical interventions on the healthy bodies of intersex infants and children, and the 

need to understand the diversity of intersex people’s experiences to recognise their right to bodily 

integrity. I had the opportunity to provide feedback on civil society concerns about the ‘shrinking 

civil society space’ and calling on governments to safeguard democratic freedoms by recognising 
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that regressive laws towards LGBTI organisations affect all civil society organisations with ripple 

effects across borders. 

At the HRLC, we will continue to work with international civil society and engage with the 

Australian Government to ensure that Australia takes a leadership role in these international 

discussion and other efforts to advance LGBTI rights across the globe. 

Lee Carnie is a Lawyer in the LGBTI Rights Unit at the HRLC. Lee attended the Global LGBTI 

Human Rights Conference on Non-Violence, Non-Discrimination and Social Inclusion in 

Montevideo between 12 and 15 July 2016, thanks to the generous funding provided by the Dutch 

Government and facilitated by COC Nederlands. 

 

AUSTRALIAN HUMAN RIGHTS CASE NOTES 

Preventing serious physical and mental harm: Queensland Supreme 

Court authorises 12-year-old to undergo abortion 

Central Queensland Hospital and Health Service v Q [2016] QSC 89 (29 April 2016) 

On 20 April 2016, the Central Queensland Hospital and Health Service (“CQHHS”) applied to the 

Supreme Court of Queensland seeking orders authorising the termination of 12-year-old “Q’s” 

pregnancy. Exercising the Court’s parens patriae jurisdiction, McMeekin J held that that the 

termination of Q’s pregnancy was necessary to avoid danger to Q’s mental and physical health, 

and was therefore lawful.   

Facts 

Twelve-year-old Q fell pregnant in early 2016 and attended her general practitioner, who referred 

her to CQHH. At CQHH, Q saw a social worker, specialist obstetricians and a psychiatrist. Q 

consistently conveyed that she wished to terminate the pregnancy. In April, when Q was nine 

weeks pregnant, CQHH applied to the Supreme Court of Queensland seeking orders that 

terminating Q’s pregnancy was lawful. Each of Q’s counsellors and specialists, and the 

Department of Communities, Child Safety and Disability Services (appearing as amicus curiae) 

supported the termination. It was clear that Q would be at serious risk of self-harm or suicidal 

behaviour if the pregnancy continued, based on past behaviour.  

CQHH proposed to terminate the pregnancy by the administration of the drugs Mifepristone and 

Misoprostol. If this did not successfully terminate the pregnancy, CQHH proposed surgery as an 

alternative. 

Decision 

Legal principles: invoking the parens patriae jurisdiction 

In this case, the Supreme Court of Queensland was called upon to exercise its parens 

patriae jurisdiction, which is exercised to protect people who are unable to look after their own 

interests. The dominant consideration in determining whether to exercise this jurisdiction is what 

is in the best interest of the child. This does not include the interests of an unborn child. 

In deciding whether to exercise this jurisdiction, McMeekin J identified the following 

considerations as relevant: 

 whether Q could give informed consent to the procedures proposed; and 

 questions surrounding criminal law and responsibility. 
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Regarding criminal responsibility, sections 224, 226 and 226 of the Queensland Criminal 

Code make it unlawful to administer a drug or to perform a surgical or medical procedure 

intending that it bring about the termination of a pregnancy, unless the conduct is authorised, 

justified or excused by law.  However, R v Davidson [1969] VR 667 (Davidson), provides that the 

use of an instrument intending to procure a miscarriage is lawful if the accused honestly believed, 

on reasonable grounds, the act was: 

 necessary to preserve the woman from serious danger to her life or her physical or 

mental health; and 

 not out of proportion to the danger to be averted (Davidson had previously been adopted 

in Queensland: see, eg, K v T (1983) 1 Qd R 396). 

Additionally, section 282 of the Criminal Code provides that there will be authorisation or 

justification to perform a surgical operation on a person or an unborn child for the patients benefit, 

if providing that medical treatment is “reasonable”, having regard to the patient’s state at the time 

and other circumstances of the case. 

Application of principles: termination of pregnancy 

Justice McMeekin held that Q had capacity to consent, as she understood the risks of the 

procedures. However, his Honour noted that very few 12-year-olds could have the maturity to 

comprehend the long term impacts of the decision to terminate a pregnancy.  Nevertheless, his 

Honour held that it was appropriate to invoke the jurisdiction of the court in these circumstances. 

Justice McMeekin declared that the termination of Q’s pregnancy was necessary in order to avoid 

danger to Q’s mental and physical health (satisfying the first requirement of Davidson). His 

Honour ordered that Q be permitted to undergo termination of the pregnancy by the therapeutic 

administration of drugs and that the QCHH be permitted to administer these drugs. In satisfaction 

of the second requirement of Davidson, his Honour considered this proposed medical action was 

proportionate to the danger of the procedure.  

If the administration of the drugs did not terminate the pregnancy, McMeekin J ordered that 

QCHH perform the required surgical procedures deemed necessary to effect the termination. The 

proposed surgical procedure satisfied section 282, as it was “reasonable”, having regard to Q’s 

state of mind and the circumstances of the case. 

With reference to Wilson J’s analysis in State of Queensland v B (2008) 2 Qd R 562 (State of 

Queensland v B), McMeekin J considered the following factors in determining that the termination 

be ordered: 

 the term of the pregnancy; 

 the maturity and intellect of the child; 

 the potential harm that would befall the child if the pregnancy was not terminated; and 

 whether surgery is proposed as an alternative. 

Q was only nine weeks pregnant.  Additionally, a psychiatric report indicated that Q was a very 

mature child with a level of maturity greater than her chronological age in some 

respects.  Importantly, Q’s views were her own, and not due to pressure from others.  

The specialists who dealt with Q confirmed she was at serious risk of both physical and 

psychological harm if the pregnancy continued. Justice McMeekin noted the potential risks to Q 

were “life threatening” if the pregnancy continued, whereas the risk of serious complications 

associated with the termination were very small. His Honour noted that there was no risk to future 
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fertility, and whilst there might be some pain associated with the procedure, it could be controlled 

with anaesthesia. 

Commentary 

This decision affirms the factors relied on in State of Queensland v B. However, this case does 

not test the limits outlined in that case because the facts were even more conducive to a finding 

that the termination of the pregnancy was reasonable in the circumstances.    

The full text of the decision can be found here.  

Helena Kanton is a Law Graduate at King & Wood Mallesons. 

 

INTERNATIONAL HUMAN RIGHTS CASE NOTES 

Human Rights Committee finds against Ireland for restrictive abortion 

laws 

Mellet v Ireland (Views adopted by the Committee under article 5(4) of the Optional 

Protocol, concerning communication No. 2324/2013) (9 June 2016) 

In March 2016, the Human Rights Committee (Committee), which monitors the implementation of 

the International Covenant on Civil and Political Rights (ICCPR), determined that Irish laws that 

forced a woman whose foetus had congenital heart defects (and a low chance of survival) to 

procure an abortion overseas contravened the ICCPR. The Committee determined that Articles 7 

(privacy), 17 (cruel, inhuman and degrading treatment) and 26 (equality before the law) of the 

ICCPR were violated and the Irish government should pay compensation to the claimant and 

provide her with needed psychological treatment. The Committee also recommended that Ireland 

amend its laws on voluntary termination, and if necessary its constitution, to ensure compliance 

with the ICCPR and prevent similar violations occurring. 

Facts 

Amanda Mellet of Dublin, Ireland (the Claimant), received scans at a public hospital during her 

21st week of pregnancy. The doctors discovered that her foetus had congenital heart defects and 

after further examination, the Claimant was informed that her foetus would die in utero or shortly 

after birth. 

When the Claimant received the initial scans, the doctor told her that terminations were not 

available in the jurisdiction and that some people in her situation may choose to “travel”. After the 

examination a midwife told the Claimant that she could carry the pregnancy to term knowing that 

the foetus would most likely die inside of her, or she could “travel”.  

After consulting with a family planning organisation, the Claimant organised an appointment at 

the Liverpool Women’s Hospital. Before travelling to Liverpool, the Claimant returned to the public 

hospital to obtain scans, as she would have been eligible to receive care in an Irish hospital if the 

foetus had died. Her general practitioner detected a heartbeat and tried to dissuade her from 

seeking an abortion. 

The Claimant then flew to Liverpool with her husband. She received medication over two days to 

end the pregnancy and after 36 hours in labour she delivered a stillborn baby girl. Twelve hours 

after the delivery and while still bleeding and feeling weak, the Claimant travelled back to Dublin 

as she could not afford to stay in England. The hospital in Liverpool did not offer any options 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/qld/QSC/2016/89.html?stem=0&synonyms=0&query=title(%222016%20QSC%2089%22)
http://www.un.org/womenwatch/daw/cedaw/cedaw.htm
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regarding the remains of the foetus and the Claimant unexpectedly received the ashes three 

weeks later by courier. 

The Claimant suffered enduring complicated grief and unresolved trauma and was unable to 

receive any aftercare at the public hospital in Dublin, as counselling was only available to women 

who had suffered a stillbirth. The Claimant did eventually received post-abortion counselling at 

the family planning organization but no bereavement counselling.  

Claims 

The Claimant alleged violations of the ICCPR by Ireland, specifically (and as applicable to the 

facts set out above): 

(a)        Article 2(1), which requires parties to the ICCPR to ensure all individuals have the 

             rights recognised in the ICCPR without distinction based on sex and gender; 

(b)        Article 3, which requires parties to the ICCPR to ensure men and women the equal 

            enjoyment of political and civil rights; 

(c)        Article 7, which states no one shall be subject to cruel, inhuman or degrading treatment; 

(d)        Article 17, which requires prohibits unlawful interference with a person’s privacy; 

(e)        Article 19, which provides the right to freedom of expression, which includes the freedom 

             to seek, receive and impart information; and 

(f)         Article 26, which states that all persons are equal before the law and are entitled to the 

            equal protection of the law without discrimination. 

Decision 

The Committee found that the Claimant’s circumstances resulting from Irish legal restrictions 

amounted to several contraventions of the ICCPR by Ireland, as follows.  

Article 7 

The Committee determined that the Irish state subjected the Claimant to “conditions of intense 

physical and mental suffering” and the facts taken together amounted to cruel, inhuman or 

degrading treatment. The Committee noted the claimant was a pregnant woman in a highly 

vulnerable situation after learning that her pregnancy was not viable. Her physical and mental 

anguish was exacerbated by her inability to receive medical care and health insurance in Ireland, 

the need to choose between carrying a non-viable foetus to term or travelling to another country, 

the shame and stigma associated with the criminalisation of abortion, leaving the baby’s remains 

in England, the unexpected delivery of the ashes and the refusal to provide post-abortion and 

bereavement care in reaching its decision. These elements were aggravated by the obstacles the 

Claimant faced in receiving information about her medical options. 

Article 17 

A woman’s decision to request termination of pregnancy falls under Article 17. The Committee 

determined that Ireland’s interference in the Claimant’s decision not to continue her non-viable 

pregnancy was unreasonable and arbitrary. Given the Claimant’s circumstances and the negative 

consequences she would suffer, the Committee reasoned that Ireland’s legal framework did not 

strike a fair balance between the rights of the woman and the protection of the foetus.  

Articles 2(1), 3, 19 and 26 

The Committee decided that by affording treatment and care to women who carry a foetus with a 

fatal impairment to term and not to women who choose to terminate a non-viable pregnancy, 

Ireland’s laws did not meet the requirements of reasonableness, objectivity and legitimacy of 
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purpose and thus constituted discrimination under Article 26 of the ICCPR. On the basis of this 

finding, the Committee declined to examine the Claimant’s allegations under Articles 2(1), 3 and 

19.   

Three separate concurring opinions determined that Articles 2(1) and 3 of the ICCPR were 

breached on the grounds that Irish law discriminates on the basis of gender, while one dissenting 

opinion found no discrimination on the basis that men and women are biologically different. 

Ireland contended in its submissions that abortion laws do not discriminate against women 

because of the factual biological differences between men and women. This argument only found 

support in one dissenting opinion.  

The “biological differences” argument was explored and rejected in the individual concurring 

opinion of Committee member Sarah Cleveland. Cleveland argued that States must 

accommodate the fundamental biological differences between men and women and ensure laws 

do not discriminate directly or indirectly, nor be founded on gender stereotypes. To illustrate the 

point, Cleveland’s opinion described a State denying health care coverage for essential care 

uniquely required by one sex, for example, the treatment of cervical cancer, while covering 

treatment for all other cancers, as being an example of a legal regime inconsistent with 

contemporary international human rights law. Cleveland also argued that Ireland’s near 

comprehensive criminalization of abortion services denied access to services only women 

needed while imposing no equivalent burden on men, thus constituting direct discrimination on 

the basis of gender.  

Cleveland quoted the definition of discrimination under the Convention on the Elimination of all 

Forms of Discrimination Against Women (CEDAW). This broader definition of discrimination 

captures any distinction, exclusion, restriction or preference, based on a ground such as gender, 

that has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by 

all persons, on an equal footing, of all rights and freedoms. Cleveland argued that this definition 

does not require an intent to discriminate and that “indirect discrimination” would contravene the 

ICCPR if the detrimental effects of a rule or decision exclusively or disproportionately affected 

persons with a protected characteristic and the rules or decisions were not based on objective 

and reasonable grounds.  

Article 19 

The separate opinion of three committee members also found violations of Article 19. They 

determined that the existing legal framework in Ireland violated Article 19 insofar as it resulted in 

a lack of publically available information that was important for people to make decisions about 

their health. 

The full decision can be found here.  

Geordie Bundock-Livingston is a Lawyer at Ashurst. 

The right to privacy in the internet age: PJS v News Group Newspapers 

PJS v News Group Newspapers LTD [2016] UKSC 26 (19 May 2016) 

A married celebrity had a threesome. His partner wasn’t one of the three. The affair was 

published widely on the internet outside the UK. A UK newspaper wanted to publish the story too. 

Demonstrating that it takes the right to privacy seriously in the age of the internet, the Supreme 

Court in May 2016 upheld an injunction preventing the publication of the story in the UK. 

http://www.un.org/womenwatch/daw/cedaw/cedaw.htm
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR/C/116/D/2324/2013&Lang=en
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The decision confirms that the right to privacy protects not just secrecy, but intrusion into private 

life. Therefore the fact that the information was already publicly accessible was not fatal – the 

injunction would prevent additional intrusion and harm to the applicant and his family caused by 

print publication. 

Facts 

The applicant – called PJS for privacy reasons – was a well-known entertainment figure who was 

married to YMA, another entertainment figure. The respondent, News Group Newspapers (NGN), 

wished to publish an article about PJS’ sexual encounters with AB, and a threesome with AB and 

AB’s partner CD. 

After becoming aware that his erstwhile sexual partners AB and CD had approached the Sun (a 

newspaper published by NGN), PJS brought proceedings on the basis that publication would 

breach confidence and invade privacy. 

At issue in this case was the interim injunction granted to preserve the privacy interests of PJS 

and his family pending the full trial. The Court of Appeal had initially granted an injunction in 

January 2016. However, after a US magazine published details and names of the parties 

involved in April 2016, it allowed NGN’s application to set aside the injunction, on the basis that 

knowledge of the relevant matters was so widespread that it diminished the applicant’s privacy 

claim. In those circumstances, the Court of Appeal held that the right of the newspaper to publish 

the details prevailed. 

PJS appealed the decision to set aside the injunction to the Supreme Court. 

Decision 

The central issue in the appeal was the balance to be struck between two competing rights: the 

applicant’s right to privacy, contained in article 8 of the European Convention of Human Rights 

(ECHR), and NGN’s right to freedom of expression (article 10 ECHR). 

Public interest in publication of the story 

The Supreme Court was not persuaded by NGN’s argument that there was public interest in 

“correcting the record” on the applicant’s marriage. There was a distinction between reporting 

facts capable of contributing to debate of general public interest – where NGN’s article 10 right 

would apply with full force – and reporting sensationalist news that merely entertains, which does 

not attract the same robust protection. The public interest “cannot be reduced to the public’s thirst 

for information about the private life of others, or to the reader’s wish for sensationalism or even 

voyeurism”: quoting Couderc and Hachette Filipacchi Associés v France (Application No 

40454/07) at [101]. 

Widespread knowledge may not extinguish a privacy claim 

Claims based on respect for privacy and family life are based on the two core components of: 

unwanted access to private information and unwanted access to or intrusion into one’s personal 

space. This second element can justify the grant of an injunction even where confidentiality has 

evaporated. The publication of the information in overseas media may have destroyed a claim 

based on confidentiality, but it did not substantially weaken a claim based on intrusion: at [65]. 

The Supreme Court also rejected the argument that the injunction served no purpose, because in 

its view there was a qualitative difference in intrusion and distress likely to be inflicted by print 

publication. Lord Mance approved the statement in JIH v News Group Newspapers [2010] EWHC 

2818 that “the repetition of known facts about an individual may constitute unjustified 

interference”: at [26]. He found the Court of Appeal did not give adequate weight to the extent to 
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which publication in a different medium would exacerbate the interference that had already taken 

place. 

Importance of children’s rights 

The Court, and Lady Hale in particular, were at pains to emphasise that the protection of privacy 

was not just for the benefit of the appellant, but also his two young children. In addition to the 

children being affected by the breach of their parents’ right to privacy, Lady Hale pointed out that 

children have privacy interests of their own: at [72]. 

Dissent 

Lord Toulson reached a different decision, largely on the basis of the loss of secrecy: “the story’s 

confidentiality has become so porous that the idea of it still remaining secret in a meaningful 

sense is illusory”: at [86]. He argued that once the facts are widely known, the legal landscape 

changes, and “the court needs to be very cautious about granting an injunction preventing 

publication of what is widely known, if it is not to lose public respect for the law”: at [88]. 

Commentary 

Privacy and the internet 

All members of the court appeared to be acutely aware of the implications of the internet and 

other developments in communications technology for privacy cases such as this one. However 

they reached different conclusions about the approach to be adopted. 

Lord Neuberger took a more strictly legal point of view. While acknowledging that the court may 

be accused of making vain gestures, he thought the legal position was clear: the applicant had a 

right to privacy and the court’s role was to protect it. 

On the contrary, Lord Toulson’s comments suggested that the court’s approach should change. 

In what seemed a more contemporary perspective, he rejected the majority’s distinction between 

publication in hard copy and online. For this reason, the injunction would serve little or no 

purpose, and therefore diminish the court’s standing in the eyes of the public. 

Brexit and the ECHR 

While the two are not linked in law or logic, Britain’s vote to leave the EU seriously increases the 

risk that it will also leave the ECHR. The chance of this may be heightened under new PM 

Theresa May, who has spoken against the Convention in the past. Withdrawing from the 

Convention would leave UK courts unable to draw on EU jurisprudence (as was done by the 

Court in this case). 

Brexit also raises the question of the EU Charter of Fundamental Rights, which mirrors the ECHR 

but adds some additional rights. Where the Charter provides for stronger protection than the 

ECHR (such as children’s rights), these will be lost when the UK withdraws from the EU. 

A full text of the decision can be found here. 

Bobbi Murphy is a Law Graduate at King & Wood Mallesons. 

European Court of Human Rights confirms that Article 5 of the 

Convention does not require maximum time limits on immigration 

detention  

Case of J.N. v The United Kingdom (Application no. 37289/12) [2016] ECHR 434  

(19 May 2016)  

https://www.supremecourt.uk/cases/docs/uksc-2016-0080-judgment.pdf
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Summary  

The United Kingdom remains the only EU Member State which does not impose a statutory time 

limit on immigration detention prior to deportation. A challenge to that position was recently heard 

before the European Court of Human Rights. While the Court acknowledged that such time limits 

may be preferable, it concluded that the absence of a fixed time limit does not, in itself, render the 

UK’s immigration detention system incompatible with Article 5(1)(f) of the Convention for the 

Protection of Human Rights and Fundamental Freedoms (“Convention”).  

However, the Court also held that long periods of detention are, in practice, likely to violate Article 

5(1)(f), particularly where the relevant government agency has not pursued the detainee’s 

deportation with sufficient diligence, and even where that detention was prolonged by the 

detainee’s own uncooperative conduct.   

Facts 

The applicant, an Iranian national, arrived in the United Kingdom and applied for asylum in 

January 2003. His claim was refused and, after he was convicted of an (unrelated) offence and 

imprisoned, was notified that the Home Secretary had decided to make a deportation order 

against him. He was detained, released, and subsequently detained again for several years. 

Throughout his detention, he persistently refused to cooperate with the authorities in their 

attempts to effect a voluntary return to Iran. However, in deciding an application for judicial 

review, a domestic English court held that the Government had failed to act with reasonable 

diligence and expedition, and that part of that detention had been unlawful under UK domestic 

law. The applicant subsequently applied to the ECtHR seeking compensation for the entire period 

of detention on the basis that it contravened Article 5.  

Decision 

The Court first considered whether the absence of a fixed time limit rendered the applicant’s 

detention unlawful under Article 5(1)(f).  

Relevant European law 

Article 5(1) relevantly provides:  

“… No one shall be deprived of his liberty save in the following cases and in accordance 

with a procedure prescribed by law:  

…  

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised 

entry into the country or of a person against whom action is being taken with a view to 

deportation or extradition.”  

In considering the “lawfulness” of detention, the Court does not simply defer to domestic law.  

Rather, the Court may assess the “quality of the law” for compatibility with the Convention. Thus, 

where a national law authorises a deprivation of liberty, that law must be sufficiently accessible, 

precise, and foreseeable to avoid arbitrariness. In assessing the “safeguards against 

arbitrariness”, the Court will consider the existence of clear legal provisions for ordering, 

extending, and for setting time limits upon detention; and the existence of an effective remedy for 

challenging the lawfulness and length of detention. 

Relevantly, Directive 2008/115/EC on common standards and procedures in Member States for 

returning illegally staying third-country nationals (“the Returns Directive”) imposes a fixed limit 

on immigration detention, subject to an extension where the individual concerned is non-

cooperative or there are delays in obtaining the necessary documentation from third countries.  
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The UK, however, has exercised its right to “opt out” of the Returns Directive – making it the only 

EU State without any statutory time limit on immigration detention.   

The parties’ arguments  

The applicant submitted that the lack of any fixed time limit on the maximum period of 

immigration detention was unjustifiable, given that many other EU States had imposed such 

limits. The Directive reflected an increasing consensus that indefinite immigration detention was 

not consistent with basic standards of human rights.  

The UK Government submitted that, while the UK does not impose a fixed time limit upon 

immigration detention, such detention was nonetheless subject to limits set by the common law.  

Those limitations were expressed in domestic law by the “Hardial Singh principles”, which provide 

that in order for the Secretary of State to detain an individual:   

 The Secretary must intend to deport the person, and can only use the power to detain 

for that purpose. 

 The deportee may only be detained for a period that is reasonable in the circumstances.  

 If, before the expiry of that reasonable period, it becomes apparent that deportation 

cannot be effected within that reasonable period, the Secretary should not exercise the 

power of detention.  

 The Secretary must act with reasonable diligence and expedition to effect deportation.  

Thus, while domestic law did not contain a fixed time limit, the relevant test imposed by the 

common law was not arbitrary.  Rather, it protected detainees from arbitrariness by considering 

the individual circumstances of each case.  

The Government further submitted that, if the Court concluded that a time limit was the only way 

to comply with Article 5(1)(f), this would have the effect of imposing the Returns Directive by the 

“back door”, despite the UK lawfully opting out of that Directive.  

The Court’s decision 

The Court concluded that the existence of a fixed upper limit on the duration of immigration 

detention was neither necessary, nor sufficient, to ensure compliance with Article 5. While the 

existence of such a limit was relevant to an assessment of whether the law imposed sufficient 

“safeguards against arbitrariness”, it was not the sole determining factor. Further, although the 

Returns Directive approach to immigration detention might be considered preferable, it does not 

represent the only system that is compatible with Article 5.  

The Court considered that the Hardial Singh principles were an appropriate mechanism to assess 

arbitrariness and unreasonably long periods of detention, and were “almost identical” to the test 

applied by the Court in assessing compliance with the Convention.   

Was the applicant’s detention compatible with the Convention?  

The Court further concluded that, on the facts, the applicant’s detention was not consistent with 

Article 5. The Government’s attempts to deport the applicant were not pursued with adequate 

“due diligence” to satisfy the Hardial Singh principles or Article 5. This was consistent with the 

findings of the English Administrative Court.   

The Court emphasised that although the applicant repeatedly refused to cooperate with the 

authorities, this could not be “be seen as a ‘trump card’ capable of justifying any period of 

detention”, however long.  

Comment 
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This decision highlights that lengthy periods in detention are likely to violate Article 5, even where 

the detainee is uncooperative. This acts as an important safeguard against arbitrariness in 

detention. However, importantly, this case clarifies that an immigration detention program may 

comply with Article 5 despite the absence of any fixed upper limit on the duration of detention.   

The Returns Directive has led most European States to impose fixed time limits. But as argued 

by the Government, deciding that Article 5 imposed such time limits would have “subvert[ed] the 

democratic process” by which the UK lawfully opted out of that Directive. This provides an 

interesting counterpoint to claims, aired in the context of the recent “Brexit” referendum, that the 

UK is subjected to EU laws and directives against its interests.  However, given the UK’s potential 

exit from the EU, the long-term implications of this decision for the UK immigration detention 

system may ultimately be limited.  

The full text of the decision can be found here. 

Rebecca Williams is a Solicitor at King & Wood Mallesons. 

Colombian Constitutional Court invalidates mining policy for violating 

fundamental rights of Indigenous and Afrocolombian peoples 

Sentence T-766 of 2015 (Constitutional Court of Columbia) 

The Colombian Constitutional Court recently invalidated ‘strategic mining areas’ (SMA) which 

would have made mining concessions over almost 20% of the country available by tender, 

because they violated the rights of Indigenous and Afrocolombian peoples to prior consultation. 

Facts 

Since the Uribe government (2002-2010), Colombia has embraced the extractive sector as the 

driver of its development policy, with current President Santos’ famous announcement that 

mining was to be a ‘locomotive’ of Colombia’s economy. Seeking to provide some regulatory 

coherence to deal with the mining titles mushrooming all over the country, the Santos 

government attempted to replicate the regulatory framework applying to the petroleum sector. 

Following this model, article 108 of the National Development Plan 2010-2014 (Law 1450 of 

2011) authorised the determination of areas of strategic mineral value over which mining 

concessions could be granted by competitive tender process within 5 or 10 years (the SMA). The 

areas designated as SMA would be additional to the territory already subject to mining titles or 

mining title applications. 

The government mining authorities passed three resolutions between 2012 and 2013 designating 

SMA in the form of 516 mining blocks over more than 20 million hectares. In total, the SMA 

covered almost 20% of the Colombian territory and were principally located in the Amazon, 

Orinoquía, Chocó bio-geographical region and Colombian Massif. Apart from the ecological and 

hydrological significance of these regions, they also contain land collectively held by different 

Indigenous and Afrocolombian communities. In determining the areas to be designated SMA the 

mining authorities did not consider the impacts on the environment (including both the flora and 

fauna as well as abiotic factors such as the water, air and soil), the current or potential productive 

use of the areas, such as for fishing, hunting, agriculture or traditional mining, or the cultural 

importance of these areas for the communities within and in nearby areas. Nor did they engage in 

any kind of consultation with the indigenous and Afrocolombian communities inhabiting the 

affected areas. 

The legal action 

http://hudoc.echr.coe.int/eng?i=001-162855#{"itemid":["001-162855"]}
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With the support of lawyers at the Centre for Social Justice Studies, 16 affected 

Afrocolombian Community Councils and the Chocó Interethnic Solidarity Forum brought an action 

in tutela (seeking a writ of judicial protection of fundamental rights) in September 2013. As 

Colombia is a signatory to the ILO Indigenous and Tribal Peoples Convention (No. 169) and the 

Colombian Constitutional Court has previously ruled that the Convention has constitutional 

ranking (the so-called ‘constitutionality block’), Indigenous and Afrocolombian groups enjoy 

special rights under Colombian law. This is particularly the case as the Constitutional Court has 

considered that the Convention has constitutional weight. The plaintiffs argued that the 

resolutions designating the SMA in Chocó violated substantive rights − the right to a healthy 

environment, right to food, right to water; and procedural rights − the right to prior consultation, 

the right to territory and the right to civic participation. A broad range of groups intervened in 

support of the action, from small-scale farmer campesino and Indigenous groups in other parts of 

the country to the national Ombudsman. 

Decision 

The Court found that the designation of the SMA violated the fundamental right to prior 

consultation and this alone was sufficient to render the resolutions invalid. As such, the Court did 

not rule with respect to the other rights mentioned in the tutela application. 

Why had the right to prior consultation been violated? 

The government had argued that consultation was only necessary at the point at which it 

awarded concessions over specific mining blocks. The Court disagreed, finding that the mere 

declaration and delimitation of the SMA put at risk, although latently, the subsistence, traditions 

and customs, use of land, cosmology and history of Indigenous and Afrocolombian groups. It 

based this finding on two grounds: 

(1) The act of delimiting the SMA constituted a unilateral modification of the economic and 

productive purpose of the territory of these groups by the State; 

(2) By designating the territory as eligible for mining concessions, it denied other uses and 

imposed on the communities an extractive form of development. 

The Court also considered the impact that the presence of potential prospectors in the territory 

could have on the customs and cultural values of Indigenous and Afrocolombian communities as 

well as the risk that they would be exposed to armed groups seeking to control and illegally 

exploit areas in question. Given the potential impacts on the physical and cultural integrity of 

these communities, the Court found the State’s failure to consult with them in relation to the 

demarcation of the SMA constituted a violation of their fundamental rights to prior consultation, to 

land, ethnic diversity and civic participation. 

What was the effect of this violation? 

The Court went on to rule to protect the rights not only of the plaintiffs but of all affected 

Indigenous and Afrocolombian communities throughout the country and as such declared the 

entire SMA scheme to be invalid. Further, the Court advised the government that should it seek 

to introduce a similar policy in the future, it must first satisfactorily consult with any affected 

Indigenous and Afrocolombian groups and obtain their free, prior and informed consent. 

The scope and nature of the right to prior consultation 

Building on existing jurisprudence, the Court explained that where a measure (law, policy, 

program, project, etc) is of a specific character, that is, it directly affects indigenous and 

Afrocolombian communities, these groups have a right to prior consultation with respect to the 
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measure. Moreover, this right must be guaranteed where the State intends to commence or 

authorise any prospecting or exploitation of resources in their territory (Art 15.2 Indigenous and 

Tribal Peoples Convention). Further, where the activity or measure is likely to have an ‘intense 

impact’ on their rights, especially those of a territorial nature, these groups have the right to free, 

prior and informed consent (based on Saramaka v Surinam 2007 Inter-American Court of Human 

Rights). 

The Court was quick to caution that this does not give affected Indigenous and Afrocolombian 

communities a veto power, but goes to ensure that the government does not arbitrarily and 

unilaterally impose measures that will affect their fundamental rights. As the Court stressed, the 

right to prior consultation involves a ‘real dialogue and intercultural negotiation’ based on the 

principles of reasonableness and proportionately. 

The Court further elaborated that the consultative process should involve legitimate community 

representatives, the preparation and appropriate dissemination and discussion of environmental 

and social impact studies with the communities concerned, and involve agreement with the 

communities with regard to the benefits derived from the project. 

Commentary 

In the latest of a series of decisions regarding the human rights impacts of the country’s mining 

legislation, the Colombian Constitutional Court’s finding is significant in that it obliges the State to 

adopt a democratic and participatory approach to development, one more respectful of the 

fundamental rights of these historically oppressed groups. 

The mining sector predictably responded critically to the decision, going so far as to accuse the 

superior court of having an “ideological bias”. The Minister for Mines also 

made comments accusing the Court of allowing “minority communities” to jeopardise 

“development” for the rest of Colombia’s 40 million inhabitants. Nevertheless, the decision can be 

seen as an indication of the importance of the Court’s role in protecting fundamental rights. By 

assuring that the State provides for the genuine participation of affected Indigenous and 

Afrocolombian groups in the development of mining policy, the decision paves the path for the 

democratisation of the development process in Colombia. 

The full text of the decision can be found here. 

Lisa Caripis is a Researcher from the Melbourne Law School.  

Baggie of methamphetamine not “fruit of the poisonous tree” due to 

outstanding arrest warrant finds US Supreme Court 

Utah v Strieff 579 US ___ (2016) 

The US Supreme Court has held that drugs and drug paraphernalia found after an 

unconstitutional stop were admissible because of an outstanding arrest warrant against the 

accused. 

Facts 

The accused Strieff was seen leaving a house which the police suspected was being used for 

drug dealing, and was detained by an officer in a nearby carpark and asked for his identification. 

It was conceded at trial that this initial detention was without reasonable grounds, and therefore 

unconstitutional. 

http://www.eltiempo.com/economia/sectores/fallos-en-contra-de-la-mineria-en-la-corte-constitucional/16620528.
http://www.eltiempo.com/economia/sectores/fallos-en-contra-de-la-mineria-en-la-corte-constitucional/16620528.
https://www.catorce6.com/actual/10846-minminas-critica-a-la-corte-por-tumbarle-200-areas-estrategicas-de-mineria.
http://www.corteconstitucional.gov.co/relatoria/2015/t-766-15.htm
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When the officer communicated Strieff’s details to a police dispatcher, he was informed of an 

outstanding warrant for Strieff’s arrest, relating to a traffic violation. The officer then arrested 

Strieff, searched him and found methamphetamine and drug paraphernalia. 

The question was whether the evidence should be excluded on account of the unconstitutional 

stop. The trial court and the Utah Court of Appeals refused to exclude it, the Utah Supreme Court 

ordered the evidence suppressed, and the US Supreme Court then reversed. 

Decision 

The Fourth Amendment to the US Constitution prohibits unreasonable searches and seizures, 

which means officers cannot search people on the street without any evidence that the person is 

engaged in a crime. An ‘exclusionary’ rule has been developed by the court, requiring evidence 

obtained through unreasonable searches and seizures to be suppressed. This evidence is 

considered “fruit of the poisonous tree”, and excluding it ensures there is no incentive for police 

officers to violate a person’s Fourth Amendment rights. 

Justice Thomas delivered the opinion of the Court in finding that the relevant factors to analyse 

the causal link were: 

 the temporal proximity between the unlawful stop and the discovery of evidence; 

 any intervening circumstances; and 

 the purpose and flagrancy of the official misconduct. 

The crux of the reasoning is that, because federal law requires a police officer to arrest a person 

where they discover there is an outstanding arrest warrant in place, and a search is ordinarily 

incident to that arrest, the discovery of the warrant means there is no causal chain between the 

unconstitutional stop and the discovery of evidence. 

Justices Sotomayor and Kagan wrote dissenting opinions. Justice Ginsburg agreed with Justice 

Kagan in full, and with three of Justice Sotomayor’s four parts. 

There are two primary disagreements between the majority and minority judges, relating to the 

application of the ‘intervening circumstances’ and ‘purpose and flagrancy’ factors. The majority 

finds these factors weigh against suppression; the minority finds the other way. 

Intervening circumstances 

The first disagreement involves the application of a previous precedent, Segura v United 

States 468 US 796. There, the Court refused to suppress evidence that had been discovered 

following a search of an apartment. Federal agents had entered the apartment without a warrant, 

secured it and took its occupants back to the police station. When they were granted a warrant 

the next day, they searched the apartment and discovered hidden drugs. Critical to the Court’s 

decision was that the warrant was obtained solely on the basis of independent information. As 

such the unconstitutional, warrantless entry on the first day was not seen to be causally related to 

the discovery of evidence on the second. 

The majority applies Segura as authority for the proposition that “the existence of a valid warrant 

favours a finding that the connection between unlawful conduct and the discovery of evidence is 

sufficiently attenuated to dissipate the taint.” The discovery of that warrant is therefore a “critical 

intervening circumstance.” 

The dissents distinguish Segura on the grounds that in this case, the unlawful conduct of the 

police was essential to the discovery of the arrest warrant and thus the discovery of evidence, 

whereas in Segura it was the absence of unlawful conduct leading to the discovery of evidence 

which made it admissible. The outcome in Segura would not incentivise officers to violate the 
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Fourth Amendment; the outcome here, in light of the “staggering” number of outstanding arrest 

warrants on the books, may. 

Purpose or flagrancy 

The second disagreement relates to the ‘purpose or flagrancy’ factor. Strieff argued that because 

of the prevalence of outstanding arrest warrants, police would engage in ‘dragnet’ searches if the 

exclusionary rule did not apply. 

The majority thought this unlikely, saying that there was no evidence that this had occurred in this 

case or was a problem more generally in South Salt Lake City, Utah. The stop was, in the 

majority’s view, an “isolated instance of negligence.” Both dissents focus heavily on the practice 

and policy of the South Salt Lake City police to check for outstanding warrants at every occasion, 

emphasising the “staggering number of such warrants on the books.” 

Commentary 

The decision provides guidance on the scope of Fourth Amendment rights to security of the 

person in the US, which have relevance for broader human rights principles concerning the 

exercise of arbitrary power and due process protections under the law. 

The dissenting opinions draw attention to the prevalence of outstanding arrest warrants for minor 

offences, and the risk of eroding civil liberties through institutionalised practices of routine warrant 

checks and arbitrary targeting of pedestrians without reasonable suspicion. 

The full text of the decision can be found here. 

Doug Porteous is a Solicitor at King & Wood Mallesons. 

 

NOTICEBOARD 

Jobs: Human Rights Law Centre and Justice Connect 

An exciting opportunity has arisen to join one of Australia’s most successful public interest and 

pro bono law organisations. We are currently seeking an ongoing Finance Manager to play a key 

role in supporting the effective and efficient operation of both the Human Rights Law Centre and 

Justice Connect.  

The closing date for this position is 8 August 2016. Click here for more information. 

Jobs: National Family Violence Prevention Legal Services 

FVPLS Victoria is currently recruiting for the Manager National Secretariat (National Family 

Violence Prevention Legal Services) within its Melbourne office. The Manager National 

Secretariat is responsible for managing, resourcing and coordinating the activities conducted by: 

Admin/Policy Support and the National Secretariat. 

The closing date for this position is 1 August 2016. Click here for more information. 

Jobs: Flemington Kensington Community Legal Centre - Advocacy & Law 

Reform Officer 
Flemington Kensington Community Legal Centre is seeking an experienced Advocacy and Law 

Reform campaigner to play a key role in the centres work for police accountability and to end 

racially discriminatory policing in Victoria. 

http://www.google.com.au/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&cad=rja&uact=8&ved=0ahUKEwj5wIXcz-_NAhVEpZQKHWJ8C74QFgguMAM&url=http%3A%2F%2Fwww.supremecourt.gov%2Fopinions%2F15pdf%2F14-1373_83i7.pdf&usg=AFQjCNFKAHXaUafrPVb3bfpIJI2XSNNxGQ&sig2=OQPlBZiYZOyXOxUs62MmiA
http://hrlc.org.au/about/volunteers-and-internships/
http://www.fvpls.org/images/files/MANAGER%20NATIONAL%20SECRETARIAT.pdf
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The closing date for this position is 1 August 2016. Click here for more information. 

Jobs: The Kaldor Centre for International Refugee Law at UNSW 

The Kaldor Centre is seeking to appoint a Communications Officer. The Communications Officer 

will be responsible for developing and implementing a communications strategy and targeted 

communications plans for the Kaldor Centre. This is a new role for the centre. 

The closing date for this position is 1 August 2016. Click here for more information. 

Jobs: Flemington Kensington Community Legal Centre - Peer Advocacy 

Coordinator 
Flemington Kensington Community Legal Centre seeking an experienced community organiser to 

organise a peer education and advocacy project, support young people to take on leadership 

roles to educate their communities and empower them to take on political advocacy strategies 

which will prevent or reduce discriminatory policing. 

The closing date for this position is 5 August 2016. Click here for more information. 

Event: 25 Years … and Counting: The Royal Commission into Aboriginal 

Deaths in Custody 
The Wheeler Centre, 15 September 2016 

It’s 25 years since the Royal Commission into Aboriginal Deaths in Custody handed down its final 

report. Nationally, imprisonment rates have since doubled. So where to now? Our Director of 

Legal Advocacy Ruth Barson is taking part in this special Wheeler Centre event exploring what's 

worked and what hasn't.  

Karly Warner - Karly Warner is a proud Tasmanian Aboriginal woman with connections to the 

Cowen and the Lockley families. She is executive officer of the National Aboriginal and Torres 

Strait Islander Legal Services. 

Ruth Barson - Ruth Barson is director of Legal Advocacy at the Human Rights Law Centre. 

Shane Duffy - Shane Duffy is a descendant of the Kalkadoon people from Mount Isa in North 

West Queensland. Shane has worked in the human services industry for over two decades, 

serving as the chief executive officer for the Aboriginal and Torres Strait Islander Legal Service 

(ATSILS) in Queensland for the last nine years. 

Details here. 

Event: Smart Action for a Safer Community 

The Drill Hall, 26 Therry St, Melbourne 

Thursday 25 August 

The Smart Justice Symposium, Remaking Justice, will bring together government, academic, 

legal and service sector leaders to explore opportunities for working together to ‘remake justice’ 

and improve the justice system. 

Keynote Address: Victorian Ombudsman Deborah Glass OBE  

The Ombudsman will provide an overview of her report findings and an update on the 

implementation of recommendations. Details here. 

http://www.ethicaljobs.com.au/Members/FLemLegal/advocacy-law-reform-officer
http://www.kaldorcentre.unsw.edu.au/news/work-us
http://www.ethicaljobs.com.au/Members/FLemLegal/peer-advocacy-coordinator
http://www.wheelercentre.com/events/25-years-and-counting-the-royal-commission-into-aboriginal-deaths-in-custody
http://www.smartjustice.org.au/
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RECENT HRLC MEDIA HIGHLIGHTS 

Australia’s Shame 

ABC’s Four Corners revealed the shocking truth about the treatment of children behind bars, 

where young offenders have been stripped naked, assaulted and tear gassed. The report has 

resulted in the Prime Minister Turnbull announcing a Royal Commission. HRLC’s Ruth Barson 

spoke to the ABC. Watch here. 

Asylum seeker flown out of Melbourne after standoff between police and 

protesters 

A Sudanese asylum seeker has been forcibly removed from Melbourne immigration detention 

after a standoff between protesters and police in the early hours of Tuesday morning. HRLC’s 

Daniel Webb talked with The Guardian about this secretive deportation. Read here. 

Australia’s Weird Record on human rights 

The Victorian Government announced support in full or in part for 45 of the 52 recommendations 

made through the independent Human Rights Charter Review. But the Government deferred a 

decision on key recommendations that would make it easier to enforce rights. HRLC’s Emily 

Howie spoke to The Guardian about why it’s important for the government to ensure access to 

real remedies. Read here. 

Lawyers express frustration at delays in court due to overcrowded and 

limited cell space 
There's growing concern within Victoria's legal sector about a lack of space to hold prisoners 

waiting to attend court. Lawyers have expressed frustration about the lack of cells, which has 

caused delays for their clients. HRLC’s Executive Director Hugh de Kretser spoke to ABC AM 

News about how this issue increases the risk of people getting hurt, either through assaults or 

through self-harm. Listen here. 

Same sex couples to receive more rights in Victoria 

Same-sex couples in Victoria will now benefit from a raft of changes that improve recognition of 

their relationships. HRLC’s Anna Brown spoke with SBS News about how these improvements 

will make an immediate practical difference to the lives of LGBTI people. Watch here. 

Qld community groups ask for end to funding blackmail 
Queensland's community organisations are lobbying the Palaszczuk Government for stronger 

protections, to ensure they can advocate freely and criticise governments when necessary - 

without the fear of losing funding. HRLC’s Emily Howie explains that governments should 

encourage community organisations to speak up about issues that they care about and that 

matter to their clients. Read here.  

http://www.abc.net.au/4corners/stories/2016/07/25/4504895.htm
https://www.theguardian.com/australia-news/2016/jul/26/asylum-seeker-flown-out-of-melbourne-after-stand-off-between-police-and-protesters
https://myviews.justice.vic.gov.au/2015-review-of-the-charter-of-human-rights
https://www.theguardian.com/commentisfree/2016/jul/22/australias-weird-record-on-human-rights-tribal-ideology-and-the-cultural-divide
http://www.abc.net.au/am/content/2016/s4497578.htm
http://www.sbs.com.au/news/video/721745987530/Same-sex-couples-to-receive-more-rights-in-Victori
http://www.brisbanetimes.com.au/queensland/qld-community-groups-ask-for-end-to-funding-blackmail-20160707-gq0yt9.html
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NT's alcohol protection orders discriminatory, Court of Appeal told 

The Northern Territory's alcohol protection order (APO) regime is under scrutiny in the Court of 

Appeal, with lawyers arguing the laws discriminate against Aboriginal people. HRLC’s Ruth 

Barson is part of the legal team running the case. Read here. 

Other media coverage included: 

 Mikki Cusack, Oregon court rules transgender as ‘non binary’ in US first, Sydney 

Morning Herald, July 12, 2016. 

 Michael Gordon, Election 2016: A glimpse of the inner Malcolm, The Age, July 1, 2016.  

 Nicole Hasham, Worker suspended over alleged asylum seeker assault amid detention 

centre veil of secrecy, Sydney Morning Herald, June 5, 2016. 

 Henrietta Cooke, Single-sex schools in transition as transgender students gain 

acceptance, The Age, 28 May, 2016. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.abc.net.au/news/2016-07-18/northern-territory-alcohol-protection-orders-face-court-appeal/7639610
http://www.smh.com.au/world/oregon-court-rules-transgender-as-non-binary-in-us-first-20160612-gph95g.html
http://www.theage.com.au/comment/election-2016-a-glimpse-of-the-inner-malcolm-20160701-gpwflo.html
http://www.smh.com.au/federal-politics/federal-election-2016/worker-suspended-over-alleged-asylum-seeker-assault-amid-detention-centre-veil-of-secrecy-20160603-gpar2y.html
http://www.smh.com.au/federal-politics/federal-election-2016/worker-suspended-over-alleged-asylum-seeker-assault-amid-detention-centre-veil-of-secrecy-20160603-gpar2y.html
http://www.theage.com.au/victoria/singlesex-schools-in-transition-as-transgender-students-gain-acceptance-20160527-gp5nkw.html
http://www.theage.com.au/victoria/singlesex-schools-in-transition-as-transgender-students-gain-acceptance-20160527-gp5nkw.html
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The Human Rights Law Centre would like to thank everyone who 

contributed to the production of this Bulletin. 

The Human Rights Law Centre protects and promotes human rights in Australia and in Australian 

activities abroad. We do this through a strategic combination of legal action, advocacy, research 

and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 

public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 

Level 17, 461 Bourke Street 

Melbourne, Vic, 3000, Australia 

www.hrlc.org.au 

www.twitter.com/rightsagenda 

ABN: 31 117 719 267  

http://www.hrlc.org.au/
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