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OPINION 

Governments around Australia are again 
playing politics with the lives and liberty of 
Indigenous people. The Northern Territory 
is set to introduce punitive bail laws that will 
see more young people locked up. Writing 
in The Canberra Times HRLC’s Ruth 
Barson and Julian Cleary from Amnesty 
International Australia declare that we’ve 
been silent on injustice for too long. 

NEWS 

Rights groups applauded the Victorian 
Government for the formal state apology to 
people convicted under unjust laws against 
homosexual acts. 

The Human Rights Law Centre’s Director of 
Advocacy, Anna Brown welcomed Premier 
Daniel Andrews’ speech and said the 
apology recognises the harm that these 
discriminatory laws have caused. 

CASE NOTES 

Minister for Immigration required to facilitate 
safe and lawful abortion for asylum seeker 
woman. 
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10	YEARS	OF	IMPACT 

Principled human rights leadership 

The Human Rights Law Centre strives for an Australia where human rights are universally 
understood, upheld, promoted and enforced – an Australia that is a strong and principled voice 
for human rights around the world.  

This year marks our ten year anniversary. For ten years we’ve delivered justice for individuals 
and systemic change; for Indigenous peoples; for people seeking asylum and refugees; for 
LGBTI people, women and more. 
Our work has had a profound impact on the Australian human rights landscape and support from 
individual donors has been absolutely critical to our success. We’re now nearing the end of 
our End of Financial Year Appeal. 
We need your help to continue defending human rights in Australia. Against the erosion of 
democratic freedoms and protest rights. Against the continued attacks on refugee rights. Against 
measures that perpetuate Indigenous inequality and disadvantage and much more. 
Please stand with us and donate now to support human rights. All donations over $2 are fully tax 
deductible. For every dollar donated to support our work, we leverage five times that value in pro 
bono work thanks to the tremendous professional commitment of the law firms and barristers we 
work with. To read some of the highlights of our impact over the past decade, click here. 
 

10	YEARS	OF	IMPACT:	HUMAN	RIGHTS	DINNERS	

Thanks to everyone who helped make the 10 Years of Impact: Human Rights Dinners in 

Melbourne and Sydney such a success. Much fun was had and the events raised over $90,000. 

Thanks to all who either bid competitively in our fundraising auctions or generously made 

donations. This support is absolutely critical to our work. 

A copy of Peter Greste’s keynote speech in Sydney is now available online here as well as an 
audio recording of Stan Grant’s keynote speech from the Melbourne dinner here.  

Executive Director, Hugh de Kretser’s speech can be read here.  

These dinners are a great opportunity to come together to celebrate these achievements and the 

partnerships and collaborations that have helped immensely over the past decade. 

 

LGBTI	RIGHTS	

The Victorian Government delivers an apology that rights historical 
wrongs 

23 May 2016 

Rights groups applauded the Victorian Government for the formal state apology to people 
convicted under unjust laws against homosexual acts. 

The Human Rights Law Centre’s Director of Advocacy, Anna Brown welcomed Premier Daniel 
Andrews’ speech and said the apology recognises the harm that these discriminatory laws have 
caused. 
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“Sex between consenting adults should never have been criminalised. This apology is a powerful 
symbolic act that helps to repair the harm caused by these unjust laws and affirm the value of 
gay, lesbian and bisexual people’s sexuality. It’s extremely pleasing to see the Victorian 
Government showing leadership on this issue,” said Ms Brown 

Until 1981 in Victoria, gay men were convicted and even imprisoned for offences ranging from 
“buggery” and “loitering for homosexual purposes” to indecency and offensive behaviour 
offences. In some cases, individuals who would today be treated as victims of sexual abuse were 
charged with criminal offences. Today, unknown numbers of men (and possibly women) live with 
the shame, stigma and barriers to work, volunteer and travel caused by a criminal conviction for 
conduct that is lawful today. 

Ms Brown has provided legal assistance to men who have been unfairly burdened by criminal 
records imposed when unjust laws criminalised sexual relations between men. Having these 
manifestly unjust convictions erased has helped end the stigma, shame and practical difficulties 
they have inflicted for decades for some men. 

In 2014 the Victorian Government legislated to erase the criminal records of homosexual men 
who were convicted for having consensual sex in the past when it was illegal. This came after the 
release of a major report, authored by the Human Rights Law Centre in partnership with Liberty 
Victoria, the Victorian Gay & Lesbian Rights Lobby, Gay & Lesbian Health Victoria and the 
Victorian AIDS Council (VAC). A key recommendation of the report was that the Victorian 
Government and Victoria Police should issue a formal apology for past discriminatory laws and 
practices targeting same sex attracted men in Victoria. 

Response from LGBTI community leaders  

Long-time gay rights advocate Jamie Gardiner has been campaigning for equality for more than 
40 years and heartily welcomed the apology. 

“The apology is a major milestone in a long journey from persecution to protection, indeed 
celebration, of the equal dignity of all. The now long-repealed anti-gay laws—laws that in 2014 
both sides of Parliament agreed should never have existed—did great harm not only to the men 
(and some women) whose convictions can now be expunged, posthumously even, but also to 
their families and friends,” said Mr Gardiner. 

“The arbitrary enforcement of bad laws on the few served to terrorise the many. The apology is 
thus for all of us, given by the State of Victoria on behalf of all of us. And a promise: never again,” 
added Mr Gardiner 

Sean Mulcahy, Co-Convenor, Victorian Gay & Lesbian Rights Lobby said this apology marks 35 
years since the decriminalisation of homosexuality in Victoria. “For years, many gay and bisexual 
men have had to live with a conviction for something that should never have been a crime”. “This 
apology,” said Mr Mulcahy “is a sign that those times when we saw homosexuality as a crime are 
so far past us now and is a symbol of how far we have come. Now we live in a state that 
embraces the diverse sexual orientations and gender identities that make up our community. This 
is another step in the long journey towards equality for LGBTI Victorians.” 

William Leonard, Director, Gay and Lesbian Health Victoria, said today’s apology was an historic 
moment for all Victorians. “It is important to recognise the deep hurt and pain that homophobic 
and hateful laws caused individual gay men convicted of what today are lawful sexual activities. 
This hurt is indicative of the damage that homophobic and transphobic discrimination continue to 
inflict on LGBTI people, including higher rates of anxiety, depression and self harm,” 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 4 

 

 

 

 

 

 

 

 

 

 

 

“It is also important,” said Mr Leonard “to recognise the symbolic weight of the Premier, Daniel 
Andrews, heart felt apology. It represents public affirmation of the dignity and value of LGBTI 
people’s lives and a commitment to a Victoria free from prejudice and bigotry of all kinds,” 

The CEO of the Victorian AIDS Council, Simon Ruth, agreed, adding, “We hope this apology will 
help begin to repair the legacy of persecution and shame experienced by a lot of men in Victoria’s 
gay communities. Sadly, many of the men the Victorian Government is apologising to today aren’t 
alive to see this.” Mr Ruth continued, “To go from decades of violence and criminalisation into the 
trauma and death of the AIDS crisis, as many gay men did, seems unimaginable. For the 
generations of gay men who suffered at the hands of criminalisation, today is a day to reflect and 
to heal, and to remember those who couldn’t be here with us to see it.” 

Response from men affected by wrongful convictions 

Noel’s story 

Prominent Indigenous Australian Noel Tovey was convicted of ‘buggery’ nearly 60 years ago at 
the age of 17 years. You can read more about Noel’s story here. Noel was one of the first men to 
have his conviction expunged under the new scheme that became operational in September 
2015. 

“It’s good to know at the age of 83 that I am no longer a criminal in the eyes of the law and 
society,” 

“The apology by the Premier is really about the young gay men and women of today. This is 
really only the beginning,” 

Terry’s story 

The police locked me up in Richmond and got two confessions out of me. I was 18.  The years 
went by, and I got over it, but it always came back to haunt me. When I wanted to go overseas, 
when I applied for a liquor licence, when I wanted to start my own business, there was that 
dreaded question: “Have you ever been convicted of a criminal offence?” It took me years of part 
time study to become a chartered accountant, and when I was almost finished, I got that question 
again. “Have you ever been convicted of a criminal offence?” I lied, of course. I wasn’t going to let 
all those years of study go to waste. The phone rang a few years later. “It’s a call for you – it’s 
personal.” It was an inspector from the St Kilda Police Station. He’d found me out.  With that 
question always lurking over our heads, we always had to ask ourselves – just how far can I go 
today?” 

On the apology Terry Kennedy said: 

“This Apology from the State Government finally acknowledges to the Gay Community that the 
past laws relating to homosexual behaviour were wrong and oppressive. The laws were unjust 
and caused much pain and suffering to all gay men who incurred a criminal record as a result of 
sexual conduct that today is no longer illegal. Until recent expungement, my criminal record of 
more than 50 years was always there – always hanging over my head. I hope the Apology will 
encourage others to take the steps to have their criminal records expunged. I thank this 
Government for bringing this significant legislation into law.” 

Tom’s story 

I was a very naïve 14-year-old boy back in 1977 when I was sexually abused by a male employer 
who was in his 40s. After telling my story to police my employer was charged and later pled 
guilty, but I was also charged with 2 counts of gross indecency as well as the 1 count of buggery. 
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To this day, I have never been able to understand why I was charged with a criminal offence. I 
was a minor, and a victim of sexual abuse. 

In response to the apology Tom Anderson said, 

“After almost 40 years I am glad to be able to attempt to finally put to rest this event in my 
life.  This event has caused me untold anguish, anxiety, stress and trauma throughout my life and 
the formal state apology goes a long way to hopefully easing that in my future. It has been a long 
and at times very painful and traumatic campaign leading up to this apology and only time will tell 
the true effect and closure it will bring me.  That being said it is with a sense of gratitude and 
great joy that I accept the apology and wish to thank family, friends and others for all the support 
and love that they have given me in getting this far.” 

	

OPINION	

Same-sex apology draws a line in the sand 

 24 May 2016 

This piece was first published by The Age 

“I have to tell you, through no fault of my own, I am gay.” These were the first words 80-year-old 
“John” said as he sought assistance to remove a 1963 conviction from his criminal record. 

It’s easy to forget that until March 1981, homosexual conduct was a crime in Victoria. 

Many thousands of men like John (not his real name), and some women, were charged, 
convicted and even imprisoned for crimes ranging from “the abominable crime of buggery” and 
“gross indecency” to “loitering for homosexual purposes” and offensive behaviour. 

In some particularly disturbing cases, individuals who would today be treated as victims of sexual 
abuse were charged with criminal offences. 

We shouldn’t underestimate the human toll of these laws. Convictions for homosexual offences 
have restricted employment, volunteering and travel opportunities for decades. More 
fundamentally, these convictions are a source of ongoing grief and deep personal shame for the 
individuals affected. 

They are a reminder of a time when their very identity and relationships were open to legal and 
medical abuse and public ridicule. 

Peter McEwan was a 17-year-old when he was convicted of a homosexual offence in 1967. As 
Peter recounts: “I had no idea what was happening to me, I was utterly alone … totally at the 
mercy of the police process.” 

Peter’s name was printed on the front page of The Truth newspaper. “I was at a Catholic boys’ 
school and suddenly I was utterly humiliated in front of everyone.” His mother was harassed and 
abused by the neighbours. Peter fled overseas and only returned when, as he put it, “I found a 
way to accept myself with pride.” 

John and Peter share with many others a deep and abiding sense of hurt, humiliation and abuse. 

Noel Tovey, like Peter, was 17 when he was arrested for buggery in 1951. Like Peter, his story 
appeared in the daily papers. Noel spent time in Pentridge Prison and, on release, found himself 
cut off from family and friends. 
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“People were afraid to associate with me … I was a known criminal and they could have been 
charged with consorting.” 

These laws had a profound impact on the everyday lives of gay men, lesbians and bisexuals. 
They were the legal cornerstone of a society that treated people who were attracted to those of 
the same sex as sick, immoral or criminal. Individuals were forced to deny a fundamental part of 
who they were, to pass as heterosexual for fear of persecution and social isolation. 

Older gay men and lesbians carry the weight of this history with them, not as a cultural relic or 
curiosity but as integral part of who they are today. 

Decriminalisation in 1981 was a step forward but didn’t go far enough. Then attorney-general 
Hadden Storey expressly said: “The government realise that there are consensual sexual acts 
which are regarded by many as immoral, and which are not made criminal by this Bill. The 
Government does not condone such acts, much less regard them as acceptable.” 

Victoria only properly began to deal with the legacy of discriminatory criminal laws in 2014. Along 
with other community groups, we advocated for a scheme modelled on the UK to enable 
individuals to have their convictions “expunged” from their criminal records together with a formal 
apology for past wrongs. 

The Napthine Government introduced legislation in October 2014 that enacted such a scheme. 
The reforms were championed by former member for Prahran Clem Newton-Brown and were 
passed with unanimous support from the parliament. 

Today, Daniel Andrews will formally apologise to the victims of these unjust laws, and put this 
dark chapter of Victoria’s history to rest. The State will acknowledge and take responsibility for 
the harm caused. 

You can’t undo the actions of the past, but for those convicted, the apology can help to heal old 
wounds. 

By acknowledging the impact of these homophobic laws, the premier pays respect to the victims 
of these laws but also to Victoria’s sexual and gender diverse communities. 

As members of Victoria’s LGBTI community, we welcome this moment. Today, we can draw a 
line in the sand and look forward to a future built on trust, accountability and mutual respect. 

The apology today is not only about coming to terms with the injustice of the past. It affirms our 
dignity as human beings. It will help to reduce the stigma and shame felt by a new generation of 
same-sex attracted people struggling to find their place in a world that remains hostile, in many 
respects, to their existence. 

This isn’t just about saying what people get up to in the bedroom is their own business. It is about 
publicly acknowledging and valuing the diversity of sexual expression, recognising that a person’s 
sexuality is not an “add on” but is central to their very humanity. 

It is only through this affirmation that men such as John can begin to feel free to stop apologising 
for their existence and find their place in the world. 

Anna Brown is a LGBTI advocate and Director of Advocacy at the Human Rights Law Centre. 

William Leonard is Director GLHV@ARCSHS, La Trobe University. 
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We’ve been silent on injustice for too long 

 25 May 2016 

This piece was first published by The Canberra Times 

Governments around Australia are again playing politics with the lives and liberty of Indigenous 
people. As a nation, we should have no tolerance for such inequity and injustice. 

This week the Northern Territory is set to introduce punitive bail laws that will see more young 
people locked up. 

Fair to say the Northern Territory’s youth justice system is in crisis: the youth detention facility is a 
decommissioned adult prison and Indigenous young people constitute over 95 percent of the 
youth detention population. The answer to complex social issues should not be a resort to short-
sighted ‘lock ‘em up’ politics. 

We all want a safer community; we all want to reduce crime. The question is what’s the best way 
of achieving this? 

The evidence is abundantly clear: sending children to prison entrenches them in the criminal 
justice system. That is, locking children up makes matters worse by compounding the underlying 
reasons for their offending – reasons such as trauma from exposure to violence, Fetal Alcohol 
Spectrum Disorder, exposure to drug and alcohol misuse and complex behavioral issues. This is 
why detention must be a last resort. 

Conversely, intervening early in the lives of disadvantaged children to address the causes of 
offending; preventing crime from occurring in the first place; and diverting young people away 
from the criminal justice system, not only reduces imprisonment rates, but also reduces offending 
rates. 

In other words, we need resources to go into better education and employment opportunities; 
family counsellors; drug and alcohol services; and proper housing. We need to support 
Indigenous people and organisations to develop local solutions to the issues they are best placed 
to understand. 

If we look to the ACT, we can see evidence of what works if we get smarter in our response to 
crime. 

In 2011 the ACT Commissioners for Human Rights and Children and Young People released a 
damning report about their youth justice system, saying that it’s at risk of becoming “harmful and 
counterproductive”. 

To their credit, and in contrast to the Northern Territory, the ACT government developed an 
evidence-based Blueprint for Youth Justice that puts resources into early intervention and 
diversion programs. 

The result: the ACT has seen a dramatic drop in police apprehensions, court orders and youth 
detention rates. The ACT’s approach has both improved community safety and the wellbeing of 
young people who might otherwise have sunk into the quicksand of the justice system. 

But the ACT approach to youth justice is unfortunately a rare example. When it comes to punitive 
governments and myopic policies, Western Australia also stands out. 

Last week the independent Western Australian Inspector of Custodial Services released a report 
highlighting the disproportionate impact their fines system has on Indigenous women: the most 
likely demographic to be locked up for fine default. 
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Western Australia is the only jurisdiction around the country that fails to properly differentiate 
between those who will not and those who simply cannot pay their fines, and the results are 
devastating. 

Ms Dhu, a 22 year old Yamatji woman, tragically died in police custody almost two years ago 
after being locked up for unpaid fines. The painful truth is Ms Dhu should have never been locked 
up in the first place. NSW has a fair and flexible fines system, which has resulted in no one being 
locked up for unpaid fines since the late 1990s; a system that Western Australia should adopt. 

As this year marks the 25th anniversary of the Royal Commission into Aboriginal Deaths in 
Custody, we cannot forget that the Commonwealth Government has a role to play in failing to 
address the national justice crisis of Indigenous peoples’ over-imprisonment. 

Almost one in 10 Indigenous people aged 15 years and over have been imprisoned in their 
lifetime. The Social Justice Commissioner has rightly called this a national emergency. 

Groups such as Change the Record – a coalition of leading human rights and Indigenous 
organisations – are urging the Federal Government to introduce ‘Justice Targets’ to reduce 
imprisonment and violence rates as part of the Close the Gap Strategy. 

Justice targets are measurable goals to reduce Indigenous peoples’ high imprisonment and 
victimisation rates. Just as the Federal Government has committed to closing the gap in life 
expectancy within a generation (by 2031), it could also commit to closing the justice gap. But it is 
refusing to lead by example. 

The federal government has failed to send a clear message that governments cannot arrest and 
imprison their way out of complex social issues. This is despite a recent Vote Compass survey 
showing that Australians support action on Indigenous over-imprisonment rates. 

At this time when the federal government is shirking responsibility and our state and territory 
governments perpetuate policies that result in even more Indigenous children and women being 
locked up, we must speak up. 

We have the evidence, the answers and the policies. The challenge at hand is getting our 
governments to demonstrate their unwavering commitment to equality and justice for all. 

Ruth Barson is a senior lawyer at the Human Rights Law Centre and Julian Cleary is an 
Indigenous rights campaigner at Amnesty International. 

 

The Universal Periodic Review and human rights progress: A case study 
from Australia 

7 June 2016 

This article was first published by the International Service for Human Rights. 

The UPR has received mixed reviews about its effectiveness as a mechanism to achieve positive 
human rights change. However, the case study of Australia demonstrates the capacity of the 
UPR to open space for dialogue and facilitate positive, albeit modest, human rights progress and 
monitoring, writes Anna Brown. 

On a four-year cycle the UN Human Rights Council examines every country’s human rights 
record in a process known as the Universal Periodic Review (UPR). Countries question States 
under review about their human rights record and make recommendations on how they can 
improve. As to its effectiveness as a mechanism for achieving positive human rights change, the 
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UPR has received mixed reviews. However, the case study of Australia demonstrates the 
capacity of the UPR to facilitate positive, albeit modest, human rights progress. 

The first-cycle review: Promise stymied by lack of political will 

In Australia’s first cycle UPR in 2011 a record number of recommendations (90 percent) were 
accepted in whole or in part and NGOs welcomed Australia’s commitment to translate them into 
concrete action. A number of positive steps resulted from the review, including the establishment 
of a new Children’s Commissioner, the creation of the National Disability Insurance Scheme, and 
the development of new federal discrimination protections for lesbian, gay, bisexual, transgender 
and intersex (LGBTI) people. 

However, a change of government revealed the fragility of Australia’s commitment to 
implementation. Under a newly elected Coalition Government progress on many 
recommendations stalled and new areas of regression emerged, such as an increasingly cruel 
and punitive treatment of asylum seekers. There were no longer any public reports on progress 
on implementation by the Government and the status of the former Government’s National 
Human Rights Action Plan, the vehicle intended to drive and monitor implementation of the UPR 
recommendations, was unclear. By the time Australia’s second cycle review took place in 
November 2015, the Australian Human Rights Commission assessed that only 10 percent of the 
2011 recommendations had been fully implemented.  

This lack of progress coupled with regression in key areas and remarks from the former Prime 
Minister Tony Abbott and senior government ministers in early 2015 that evidenced increasing 
hostility towards the UN meant that civil society was not overly optimistic about the potential of 
Australia’s second-cycle UPR to achieve positive human rights change. 

Preparing for the second-cycle review: Opening space for dialogue 

Australia’s second-cycle review took place in late 2015 and, while still early days, at this point it is 
clear that this review provided an opportunity for NGOs to open up dialogue with the Government 
on human rights issues and resulted in modest positive outcomes. 

After coming into power, the Coalition Government reduced funding to community organisations 
and restricted the ability of community legal centres to use federal funding to advocate on policy 
issues. Relationships between the sector and the Government were strained. The UPR therefore 
provided civil society with a common language or reference point to open up discussion with the 
Government and the broader community on progressive human rights issues. 

The Australian NGO Coalition, representing nearly 200 NGOs across Australia, was able to use 
the UPR as the basis to secure a meeting with the Attorney-General to discuss human rights 
issues in Australia ahead of the review. Following this meeting, the Attorney-General’s 
Department and the Government more broadly continued to engage positively and constructively 
with civil society throughout the UPR, in both Canberra and in Geneva. Officials responded to 
NGO perspectives and concerns respectfully and in good faith; by way of example, the 
Government adopted civil society suggestions regarding potential voluntary commitments to be 
made in the course of the formal review. 

The second-cycle review outcomes: Modest commitments, but important mechanisms 

During its appearance in November 2015, Australia was questioned by 107 countries and 291 
recommendations were made across a range of issues. An overwhelming focus of the review 
was Australia’s harsh treatment of asylum seekers, with over 60 recommendations criticising 
Australia’s policies in this area. Unfortunately this chorus of criticism was met with shallow 
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justification by Australia. In its opening remarks the Australian Government acknowledged the 
challenges the country faced in a number of areas but stated that its ‘strong’ policies on asylum 
seekers and migration had built public confidence and saved lives as sea. 

However, despite the continuing blight of Australia’s myopic approach to asylum seekers and 
refugees, in other areas the UPR has been able to act as a driver for positive reform. The UPR 
provided the impetus for the Government to make a number of modest positive commitments, 
including: 

 work towards a National Action Plan on business and human rights; 

 the withdrawal of its reservation to CEDAW; and 

 a commitment to close a loophole in federal discrimination protections for LGBTI people 
that allowed states and territories to continue to discriminate on the basis of sexual 
orientation, gender identity and intersex status. 

The UPR provided a much needed impetus to pick up the national conversation on ratification of 
the Optional Protocol of the Convention Against Torture. After inter-governmental discussions 
some years ago had led to some progress with states and territories but failed to achieve 
consensus on ratification, political momentum on this issue had reached a stand still. The UPR 
provided a political imperative to re-start these conversations and, at the time of writing, the 
federal government supports ratification with only a small number of states left to come on board. 
Without the external driver of the UPR, civil society calls for reform on this issue may have 
continued to fall on deaf ears for years to come. 

The most recent UPR has also led to some significant institutional reforms to improve Australia’s 
engagement with UN human rights mechanisms. During its UPR appearance, Australia 
committed to creating a standing mechanism to monitor the implementation of UN 
recommendations, a much needed measure to facilitate greater accountability and advance 
positive national reform. In addition, Australia has taken steps to ensure the introduction of a 
monitoring mechanism specifically for the second-cycle UPR recommendations. Bipartisan 
support for the UPR process, demonstrated by the inclusion of opposition parliamentarians in 
Australia’s delegation last November, is a promising sign of continued political commitment to 
implemenst recommendations, regardless of the outcome of this year’s federal election. 

Overall, while the gains may have been modest, and while setbacks remain, the second-cycle 
UPR provided an opportunity to open up dialogue between the Government and civil society on 
progressive human rights reform. In this way, the UPR has been and will continue to be a force 
for positive change and greater accountability in Australia. 

Anna Brown is Director of Advocacy and Strategic Litigation at the Human Rights Law Centre. 
 

REFUGEE	WEEK	

Celebrating the contributions of refugees to Australia 

Australia is a multicultural success story and the contribution of refugees are a key part of that 
success. Australia has successfully accepted over 7 million migrants since 1945 including around 
800,000 refugees and humanitarian entrants. 

At its heart, the Refugees Convention is about a simple human notion of the international 
community cooperating to ensure that people fleeing crises are provided protection. By signing 
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up to the Convention, Australia voluntarily made a legally binding promise to protect people from 
persecution, regardless of future social and economic contributions.  

While protecting people is the primary goal, the evidence is clear about the great contribution 
refugees make. 

The Immigration Department's research, conducted by Professor Graeme Hugo on the long term 
economic, social and civil contributions of humanitarian entrants, concluded that “the 
overwhelming picture over the longer term…is one of considerable achievement and 
contribution.” 

The research contradicts the picture painted by the Immigration Minister Peter Dutton of illiterate 
and innumerate refugees somehow “taking Australian jobs” and “languishing in unemployment 
queues.” 

The BRW Rich List is littered with success stories from refugee backgrounds. From Frank Lowy 
to Judy Cassab to Anh Do, there are numerous business leaders, community leaders, artistic, 
sporting and political leaders who arrived in Australia after fleeing persecution. 

But of course success shouldn’t be measured only in terms of wealth or fame. 

For someone fleeing war, trauma and persecution, success is safety. Success is being able to 
raise a child and look after their wellbeing. Success is rebuilding lives. 

Success is engaging in productive, dignified work – whether it be cleaning, driving a taxi or 
working as a doctor. 

Peter Dutton’s comments undermined that dignity. They deliberately undermined the pride that 
Australians rightly feel about the success of refugee contributions. 

The fact that refugees and their children do so well, despite their background of extraordinary 
hardship and trauma, shows just how remarkable their stories are. 

And for the 20% or so of refugees who arrive by boat and who endure the calculated cruelty of 
years in detention centres and on limbo on temporary visas, their success is even more 
remarkable. 

Hugh de Kretser is the Executive Director of the Human Rights Law Centre. This is an edited 
extract of an address given at the Victorian Multicultural Commission’s Refugee Week event on 
23 June. 
 

BUSINESS	AND	HUMAN	RIGHTS	

Global Forum on Responsible Business Conduct  

24 June 2016 

Each year the Organisation for Economic Co-operation and Development (OECD) hosts the 
Global Forum on Responsible Business Conduct where representatives from civil society, 
business, governments and trade unions meet to discuss and promote better business practices.   

This year marked the 40th anniversary of the OECD Guidelines for Multinational Enterprises, the 
government-backed standards for responsible business that cover a range of issues, including 
human rights, labour and the environment. It was an occasion for reflection about the progress 
and impact of the OECD Guidelines and plenty of ‘mid-life crisis’ gags.     

I participated in the panel discussion on ‘taking stock of NCP activities’. NCPs – National Contact 
Points – are the agencies established by governments to promote and implement the Guidelines. 
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NCPs are responsible for furthering the effectiveness of the Guidelines, including by accepting, 
mediating and, where possible, resolving complaints against companies.  

While there are some standout NCPs, in most cases the mechanism is not meeting its potential. 
Around 50% of cases submitted to NCPs are rejected at the initial assessment phase. Even when 
cases are accepted the integrity of the process is regularly compromised by a lack of resources, 
independence and relevant expertise. This all means is that too often communities and NGOs 
seeking accountability and remedy under the OECD Guidelines face a dead end.  

I spoke about the Human Rights Law Centre’s experience engaging with the Australian NCP. In 
2014 the Human Rights Law Centre, along with UK-based NGO RAID, made a complaint against 
G4S to the Australian NCP. The complaint argued that G4S caused and contributed to serious 
human rights violations in Australia’s immigration detention centre on Manus Island in Papua 
New Guinea. The violations detailed in the complaint include arbitrary detention, inhumane 
conditions and specific abuses that took place during the outbreak of violence in February 2014.  

Eight months after submitting the complaint we were advised that the Australian NCP had 
decided not to investigate the complaint. In essence, the NCP was unwilling to consider the 
complaint because it involved abuses that were also perpetrated by the Australian Government. 
The NCP effectively read into the Guidelines a non-existent and regressive exception for 
companies that are responsible for Government-sanctioned human rights violations. The decision 
sets a dangerous precedent by reading down the human rights protections in the OECD 
Guidelines and the UN Guiding Principles on Business and Human Rights.    

Despite this and other stark reminders of the deficiencies within some NCPs, the panel 
discussion was not all doom and gloom. There are some clear, simple steps NCPs can take to 
better enable them to fulfil their mandate. OECD Watch has done an excellent job of setting out 
concrete recommendations for reform in a “4x10 point plan for why and how to unlock the 
potential of the OECD Guidelines”  

With more resources, independence and expertise NCPs can fill the gaping chasm where a 
strong Government-backed non-judicial remedy and accountability mechanism should be. The 
discussion at the Global Forum served to highlight the importance and urgency of these reforms.   

The webcast of the panel discussion is available here. 

Rachel Ball is Director of Advocacy at the Human Rights Law Centre  

	

CHILDREN’S	RIGHTS	

Australian Government out of step in protecting children’s rights 

24 June 2016 

The Commonwealth Government should ratify the Optional Protocol to the Convention against 
Torture (OPCAT), and all states and territories should increase the minimum age of criminal 
responsibility from 10 to 12 years, the Human Rights Law Centre has said in a submission to the 
Federal Children’s Commissioner. 

The Human Rights Law Centre’s Director of Legal Advocacy, Ruth Barson, said that Australia is 
out of step with the rest of the world when it comes to children’s rights in the criminal justice 
system. 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 13 

 

 

 

 

 

 

 

 

 

 

 

“Increasing the age of criminal responsibility is consistent with Australia’s human rights law 
obligations; and is also consistent with evidence showing that brain development of children 
under 12 is not sufficient to enable criminal responsibility,” said Ms Barson. 

The Committee on the Convention on the Rights of the Child encourages countries to set a 
minimum age of 12 years, and preferably higher than this. An international study of 90 countries 
revealed that 68 per cent had a minimum age of criminal responsibility of 12 or higher, and the 
most common minimum age was 14 years. 

“Most children involved in the criminal justice system come from backgrounds characterised by 
severe disadvantage. The complex needs of vulnerable children should be addressed through 
developmentally appropriate early intervention and prevention programs, rather than the criminal 
justice system,” said Ms Barson. 

The HRLC’s submission also highlights the importance of Australia ratifying OPCAT to ensure 
Australia adopts comprehensive investigation and inspection mechanisms for places of detention. 

Ms Barson said that it is essential that all detainees in Australia are treated with basic dignity and 
respect and independent inspections and oversight of detention facilities are critical to this end. 

“Preventing torture and ill-treatment when people are deprived of their liberty is one of Australia’s 
foundational human rights obligations,” said Ms Barson. 

The HRLC’s submission highlights the importance of Australia ratifying OPCAT if it is to be a 
regional and global leader in human rights; and if Australia is to fulfil its existing human rights 
obligations. 

“Many of the mechanisms that exist for oversight of places of detention lack institutional, and 
practical independence from government. While Australia has a comprehensive complaints 
based system against torture and ill-treatment, prevention mechanisms need to be developed. 
These mechanisms are essential to ensuring the human rights of persons deprived of their liberty 
are properly protected,” said Ms Barson. 

The HRLC submission can be viewed here. 

	

FAREWELL	TO	BRILLIANT	BEN	SCHOKMAN	

After 10 incredible years our Director of Advocacy, Ben Schokman, has 
decided the time is right for him to pursue new challenges and 
opportunities. 

Ben joined the Human Rights Law Centre as a secondee lawyer in 2006 and has been an 

integral part of the HRLC’s success and growth over the past decade. Ben led the HRLC’s work 

on child rights, prisoner rights and disability and much of our early international work. In 2012, he 

spearheaded the establishment of our Indigenous Rights Unit. At first, Ben was the unit – it is 

now three lawyers. The reputation and relationships Ben developed with Indigenous 

organisations and leaders have been crucial to the unit’s success. One of Ben’s major legacies is 

the Change the Record coalition – an unprecedented national coalition established to tackle the 

crisis of Indigenous over-imprisonment. Ben’s outstanding work in this area and more broadly 

was recognised in 2013 when he received a prestigious Myer Foundation Fellowship to 

investigate ways to address Indigenous over-imprisonment. 
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We are all losing a deeply valued, trusted and extremely talented colleague. 

Opinions will vary on the extent to which we will miss his Dad jokes but Ben’s Lord’s Prayer for 

Human Rights at the 2013 Human Rights Dinner (‘Give us this day our daily bread…and other 

social and economic rights’) is firmly entrenched in HRLC folklore. 

Ben will be undertaking consultancy work in the social justice space. Needless to say, he will 

continue to make a great contribution to human rights and social justice in Australia. We look 

forward to following his incredible future! 

 

HRLC	RECRUITMENT	

Introducing Lee Carnie 

Lee Carnie is the latest lawyer to join the HRLC team. She commenced in May 2016 in the 
LGBTI Rights Unit. 

Lee is passionate about improving practical access to human rights for the LGBTI community. 
She has experience engaging in policy and law reform on the board of the Victorian Gay & 
Lesbian Rights Lobby, assisting young LGBTI victims of crime to receive compensation at 
Youthlaw and volunteering at the {also} foundation. 

You can follow Lee on Twitter at @LeeHRLC. 

	

LGBTI	RIGHTS 

New Expungement Legal Service – free legal help for people found guilty 
of historic homosexual offences 

From September 2015, people who have been found guilty or convicted of historic homosexual 
offences in Victoria, can apply for these offences to be expunged from their criminal record. 
These changes were introduced in recognition that homosexual sexual conduct between 
consenting adults – which was decriminalised in Victoria in 1981 – should never have been a 
crime. 

If you have or know someone who has a historic finding of guilt or conviction for homosexual 
activity, the Expungement Legal Service can: 

Advise you on the expungement scheme (including if you are eligible to apply); 

Assist you to prepare your application and relevant paperwork; and 

Support you through the expungement process. 

Applying for expungement will mean that your finding of guilt or conviction will be removed for all 
official purposes (eg. police records check, visa application, employment history, court record, 
Working with Children Check). 

The Expungement Legal Service provides free and confidential legal help to anyone affected by 
these laws in Victoria. Our team is staffed by LGBTIQ identifying lawyers and includes a 
volunteer lawyer with personal experience of the climate and police attitudes before the old laws 
were repealed. 
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We can also provide legal support for people wanting to apply for expungement in New South 
Wales and the ACT. If you have offences from another state or territory, we are working towards 
expungement Australia-wide and can talk to you about your options. 

Contact the Expungement Legal Service 

Phone: (03) 8636 4458 

Email:  expungement@hrlc.org.au 

If you call outside office hours, please inform us if we can leave you a message and your 
preferred method of contact. 

	

UN	VOTE	FOR	LGBT	INDEPENDENT	EXPERT	

Historic support for UN vote 

29 June 2016 

The United Nations Human Rights Council is on the cusp of establishing an Independent Expert 
to tackle violence and discrimination based on sexual orientation and gender identity. The Human 
Rights Law Centre joined in a statement delivered to the Council in Geneva overnight supported 
by 627 civil society organisations representing 151 countries. 

The Human Rights Law Centre’s Director of Advocacy and Strategic Litigation, Anna Brown, said 
that mass shootings targeting the lesbian, gay, bisexual, and transgender community from 
Mexico to Orlando highlight the need for the UN to take action.  

“All around the world, sexual minorities are subjected to discrimination, abuse, even corrective 
rape or murder, simply because of who they are or who they love. This week, the UN Human 
Rights Council has the historic opportunity to protect LGBT people from violence and 
discrimination worldwide when it votes in Geneva tomorrow. Systemic issues need systemic 
responses,” added Ms Brown. 

The joint statement urges countries to vote in favour of a resolution proposed by six Latin 
American nations – Argentina, Brazil, Chile, Colombia, Mexico and Uruguay – to create a position 
of an independent United Nations expert dedicated to monitoring human rights violations on the 
grounds of sexual orientation and gender identity (SOGI).   

The statement overnight brought attention to how people in many countries and regions 
experience extreme human rights violations because of their actual or perceived sexual 
orientation and gender identity. 

The call for an independent expert is co-sponsored by 43 countries including Australia, consistent 
with our support of past resolutions that have called for action to end violence against LGBT 
people (September 2014 and June 2011).  

“Australia has taken a strong stand on the rights of LGBT people on the international stage for a 
number of years, with bipartisan support, and we have welcomed the Government’s efforts to 
increase support for this resolution in the lead up to the vote this week,” said Ms Brown.  

If successful, a LGBT rights specialist with a UN mandate would have the power to document 
hate crime and human rights violations, build awareness of the impact of discrimination, 
recommend best practice laws and policies, and coordinate responses to violence and 
discrimination based on sexual orientation and gender identity. They would also receive 
complaints and conduct country visits and report back to the Council. 
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CHILDREN’S	RIGHTS	

CRC25: Australian Child Rights Progress Report 

25 years since Australia ratified the UN Convention on the Rights of the Child (CRC), one in six 

children in Australia live below the poverty line and Aboriginal and Torres Strait Islander children 

continue to face significant disadvantage. 

That evidence was highlighted in a new report by the Australian Child Rights Taskforce, launched 

at the Australian Human Rights Commission on Friday 10 June. The Child Rights Taskforce is 

made up of advocates, service providers, individuals and experts all focused on achieving child 

rights in Australia. A Steering Committee of seven organisations and experts, including HRLC’s 

former Director of Advocacy, Ben Schokman, leads the Taskforce.  

CRC25 – Australian Child Rights Progress Report also detailed specific groups of children that 

are more likely to experience poverty, discrimination, social exclusion and disadvantage, 

including Aboriginal and Torres Strait Islander children, LGBTI children, children from rural areas, 

children with disabilities and children from migrant backgrounds. 

The report made a number of significant recommendations, including for the Australian 
Government to set a national agenda for children.  Find out more here. 
 

AUSTRALIAN	HUMAN	RIGHTS	CASE	NOTES	

Minister for Immigration required to facilitate safe and lawful abortion for 
asylum seeker woman 

Plaintiff S99/2016 v Minister for Immigration and Border Protection [2016] FCA 483 (6 May 2016) 

The Commonwealth Government has a duty of care to facilitate a safe and lawful abortion for a 
refugee who was sexually assaulted while on Nauru awaiting resettlement. The court’s orders 
included an injunction to restrain the Minister from procuring an abortion for the applicant in 
Papua New Guinea (‘PNG’), but did not require the Minister to bring the applicant to Australia. 

Facts 

The applicant was a young African woman who had sought asylum in Australia. She had been 
detained at the Nauru Regional Processing Centre until October 2015, when the centre became a 
‘designated place of residence’ rather than a detention centre. The applicant remained on Nauru 
under the new arrangement and, on 31 January 2016, was raped whilst unconscious either 
during or in the immediate aftermath of a seizure that was likely caused by her suffering from 
epilepsy. As a result of the rape, she became pregnant. 

There was expert medical evidence before the Court that the applicant suffered from a number of 
chronic and complex health conditions and thus the abortion needed to be conducted under the 
supervision of a range of medical experts. The procedure could not take place on Nauru because 
it would have been illegal under Nauruan law and her complex medical needs could not be 
met by the facilities and personnel at the hospital on Nauru. The Minister conceded that an 
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abortion was required in the circumstances and flew the applicant to Port Moresby in PNG for the 
purposes of procuring an abortion to terminate the pregnancy. 

The Minister had the legal capacity to bring the applicant to Australia to facilitate the procedure 
but rejected that option on the basis of government policy that ‘transitory persons’ will not be 
brought to Australia other than in exceptional circumstances.   

The applicant alleged that the terms of the abortion that the Commonwealth government was 
trying to administer were neither safe nor legal and that the Commonwealth had a duty of care to 
facilitate a safe and legal abortion. She sought a declaration to confirm as such, as well as 
injunctive relief to compel the government to comply with the duty of care she alleged. The 
injunction sought by the applicant was quia timet because there had not yet been a breach of the 
alleged duty, but rather, the actions of the government gave rise to the apprehension of an 
imminent breach. 

The proceeding was commenced in the High Court and was subsequently referred to the Federal 
Court for an urgent hearing and determination. 

Decision 

Australian law applies 

The applicant’s claim proceeded with reference to Australian tort law but the respondent argued 
that the standard of care to be applied should have been the law of PNG because that was the 
location of the threatened wrong. 

Bromberg J applied the principle of lex loci deliciti (‘law of the place where the wrong was 
committed’) to find that Australian law was applicable for the purposes of the claim. Despite the 
fact that the abortion was to take place in PNG, the duty of care was held to arise Australia, being 
the place where the decision was made to procure the abortion. 

The respondent’s defence did not plead in relation to the tort law of PNG which Bromberg J held 
was the responsibility of the party seeking to assert that foreign law is applicable. Rather than 
plead PNG law, the respondent argued that a PNG Court would consider the statutory context of 
the relationship between the applicant and the respondent and, accordingly, allow a higher 
threshold for the imposition of a duty than it otherwise would have. This submission was rejected 
by the Court.      

The Minister’s duty of care 

The respondent rejected that a duty of care to provide a safe and lawful abortion existed and 
argued that, even if a duty of care did arise, it had discharged that duty by offering the applicant 
an abortion in PNG. 

Bromberg J held that there was no directly comparable precedent to establish the duty of 
care.  His honour then considered the salient factors relevant to the circumstances, finding that a 
duty of care did arise in the situation. The respondent’s assumption of responsibility for the 
procurement of the abortion was held to be particularly important, as was the vulnerability of the 
applicant and the foreseeability and nature of the apprehended harm. 

The Court described as implausible the Minister’s contention that the applicant would not be 
brought to Australia for the procedure because her circumstances were not exceptional. The 
Court also rejected the submissions by the respondent that criminal prosecution in PNG was 
unlikely, and that the hospital in PNG was adequately equipped to deal with the complex health 
needs of the applicant. 

Is the Plaintiff precluded from seeking injunctive relief? 
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The respondent sought to rely on s. 474 of the Migration Act 1958 (Cth) (‘Act’) which protects 
certain decisions of the Minister from being subject to equitable remedies such as injunctions, 
contending that only damages would be available in the circumstance that a breach of duty 
occurred. 

The Court held that the provision that the respondent sought to rely on to prevent the injunction 
only applied to circumstances where judicial review of a migration decision was sought. Having 
found that equitable relief was available, Bromberg J granted an injunction to restrain the 
respondent from failing to procure a safe and lawful abortion in a country other than PNG. His 
Honour also made a declaration that it would be a breach of the respondent’s duty of care to 
procure an abortion in a location that may expose any party to criminal liability or in a medical 
setting which was not capable of adequately complying with the treatment requirements of the 
applicant. 

The applicant’s pleaded cause of action comprised a number of alternative claims including: that 
she was owed a fiduciary duty; that the decision not to bring her to Australia for an abortion was 
legally unreasonable; and that the potential breach would exceed powers conferred on the 
respondent by the Act and the Constitution. None of these claims succeeded. 

Editor’s note 

Successive Australian governments have gone to great lengths to place people seeking asylum 
beyond the reach of the rule of law and the Australian justice system. However, the court’s 
decision confirms that the Australian government can retain legal responsibility for those it 
transfers offshore. 

Aspects of the judgment, particularly the finding that s.474 of the Migration Act does not preclude 
a court from granting injunctive relief, could pave the way for future negligence cases against the 
Minister. 

The full text of the decision can be found here. 

Jonathon Peck is a Trainee Lawyer at Maurice Blackburn Lawyers. 

High Court decision confirms high standard of evidence required to prove 
an intent to transmit HIV 

Zaburoni v The Queen [2016] HCA 12 (6 April 2016) 

Summary 

The High Court has unanimously allowed an appeal against a decision of the Queensland Court 
of Appeal, in relation to the criminal offence of intentionally transmitting HIV to another person. 

The decision provides further guidance as to when evidence of a person’s awareness of risk, and 
foresight of the consequences of his actions, will suffice to prove criminal intent.    

Facts 

The appellant was diagnosed with HIV in 1998. Some years after receiving that diagnosis, he 
commenced a sexual relationship with the complainant, and expressly informed her that he did 
not have HIV. While they initially engaged in protected sex, after a number of weeks they began 
engaging in regular unprotected sex for several months. After the relationship ended, the 
complainant was diagnosed with HIV.  

The appellant had denied to the appellant that he had HIV on multiple occasions during the 
relationship. He claimed that he only learned that he had HIV some 6 months after their 
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relationship ended, when he undertook a blood test and received a diagnosis (and claimed to the 
doctor at the time that he was not aware that he was HIV positive). He also lied to police at the 
time, denying that he had in fact known about his disease since 1998. A number of doctors and 
specialists gave evidence to the effect that the appellant was fully aware that he had HIV during 
the course of his relationship with the complainant, and understood that it could be transmitted by 
unprotected sex.  

The appellant was convicted of grievous bodily harm.  This conviction was not at issue before the 
High Court.  At first instance, he was also convicted of the more serious offence of transmitting a 
serious disease with intent, contrary to section 317 of the Criminal Code 1899 (Qld). This 
conviction was upheld by the majority of the Queensland Court of Appeal. The majority 
(Gotterson JA and Morrison JA) held that a jury was capable of concluding, on the evidence 
available, that the appellant intended to transmit HIV. 

Decision 

It was not controversial before the High Court that the appellant knew he had HIV and that it was 
sexually transmitted. The question for consideration was whether this evidence of awareness of 
risk, and of foresight of the relevant consequences, sufficed to prove intent when combined with 
two other relevant classes of evidence. The plurality (Kiefel, Bell and Keane JJ) observed (at 
[10]): 

To engage in conduct while knowing that it will probably produce a particular harm is 
recklessness.  It is evidence which, taken with other evidence, may support a conclusion 
that the person intended to produce that harm. Nonetheless, foresight of risk of harm is 
distinct in law from the intention to produce that harm. 

However, evidence that a person foresaw that his conduct would produce a particular result as a 
“virtual certainty” would be of great evidential significance (at [15]). 

The two other classes of evidence were the frequency with which the appellant engaged in 
unprotected sex (whilst knowing of his diagnosis), and certain other conduct. 

Frequency of unprotected sex 

The appellant and complainant engaged regularly in unprotected sex over the course of the 
relationship which lasted many months. This, in combination with evidence that the appellant 
knew and understood that HIV was sexually transmitted, led Gotterson JA, in the majority of the 
Court of Appeal, to observe: 

It was open to the jury to reason … that whereas one or several acts of unprotected 
sexual intercourse might be viewed as reckless as to whether infection would be 
transmitted or not, such acts repeated frequently with the same partner over many 
months defied description as mere recklessness as to the risk of transmission. 

The High Court unanimously rejected this reasoning. The Court held that an accused’s foresight 
of likelihood that an outcome would occur as a result of his actions, cannot be substituted for 
proof of an accused’s intention to cause or bring about that action. The exception to this case is 
where an accused is aware that it is a ‘virtual certainty’ that the conduct will result in the particular 
outcome (at [42]-[43]). The Court also noted that a rational inference from the evidence of 
frequency of unprotected sex, which was open to the jury, was that the appellant engaged in such 
conduct because it was more pleasurable, and that he was reckless of the risk of transmission. 

The Court concluded that the evidence fell well short of proving that the appellant believed that it 
was “virtually certain” that he would transmit HIV via regular unprotected sex. 
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Other evidence 

The majority of the Court of Appeal also had regard to evidence related to the lies told by the 
appellant to police, doctors and the complainant, and his failure to undertake anti-retroviral 
treatment for his condition. The majority of the Court of Appeal acknowledged that this evidence 
alone was not sufficient to prove that the appellant had intentionally transmitted HIV, but did 
reflect that the appellant was aware of the high level of risk of transmission.  From this, the Court 
inferred that the appellant possessed the intent to transmit. 

The High Court flatly rejected this reasoning. Again, such evidence could not support the 
inference that the appellant believed he was certain to transmit HIV.    

Mr Zaburoni will now be resentenced by a Queensland court for the lesser charge of reckless 
infliction of grievous bodily harm. 

Commentary 

The decision confirms the high standard of evidence that will be required to prove an intent to 
transmit HIV. As the High Court acknowledged, while the appellant’s conduct was reckless and 
selfish, it simply could not be equated with an actual, subjective intent to transmit HIV in the 
absence of evidence of malice or of awareness of a high degree of risk. 

The decision has been welcomed by advocates of persons with HIV. While this conclusion has 
been reached before in other jurisdictions, it has not been reached by a court of the same level of 
superiority as the High Court.   

The full text of the decision can be found here. 

Rebecca Williams is a Solicitor at King & Wood Mallesons. 

 

INTERNATIONAL	HUMAN	RIGHTS	CASE	NOTES	

Not guilty by association – Supreme Court UK and Privy Council 
landmark decision clarifies the mental element required for secondary 
criminal liability 

R v Jogee and Ruddock v The Queen [2016] UKSC 8; [2016] UKPC 7 (18 February 2016) 

Summary 

It is a fundamental principle of criminal law in many jurisdictions that a person who assists or 
encourages another to commit a crime (an accessory) is guilty of the same offence as the 
principal offender. The case of Chan Wing-Siu v The Queen [1985] AC 168 introduced a new 
principle widening the application of the law of secondary liability whereby if two people set out to 
commit an offence (crime A), and in the course of that joint enterprise one of them (D1) commits 
another offence (crime B), the second person (D2) is nevertheless guilty as an accessory to 
crime B if he had foreseen the possibility that D1 might act as he did. This principle is commonly 
referred to as ‘parasitic accessory liability’ or ‘joint enterprise liability’. 

In a landmark decision handed down on 18 February 2016, the Supreme Court and the Privy 
Council jointly and unanimously overturned this principle, and in doing so re-set the law to the 
position pre-Chan Wing-Siu. The two appellants in the case, Jogee and Ruddock, were each 
convicted of murder in Jamaica after directions to the jury in which the trial judges sought to apply 
the principle from Chan Wing-Siu. The court quashed the murder convictions of both appellants. 
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The unanimous verdict is that the correct rule is that foresight is simply evidence (albeit 
sometimes strong evidence) of intent to assist or encourage, which is the proper mental element 
for establishing secondary liability. 

The decision corrects the “striking anomaly of requiring a lower mental threshold for guilt in the 
case of the accessory than in the case of the principal” [84]. It will have a significant impact 
internationally, given the principle has been followed for the past 30 years in England, Wales and 
other common law jurisdictions such as Australia. It has been followed by the High Court of 
Australia on a number of occasions, including the decision of Gillard v The Queen (2003) 219 
CLR 1. 

Facts 

Ruddock was convicted of murder after his co-offender slit a man’s throat during a robbery gone 
wrong. The other appellant, Jogee, was convicted of murder after he shouted words of 
encouragement to the principal offender from out the front of the home where the murder took 
place. In both cases, the respective courts in Jamaica held that foresight that the principal 
offender might have acted the way that they did was sufficient to establish murder. 

The appellants asked the court to review the doctrine of parasitic accessory liability, and to hold 
that the court in Chan Wing-Siu took a wrong turn as did the cases that followed it. The basis of 
this argument was that the doctrine was based on a flawed reading of earlier authorities and 
questionable policy arguments. The respondents disputed this and argued that even if the court 
was persuaded that the courts took a wrong turn, it should be a matter for the legislature to 
decide whether to make any change. 

Decision 

Lord Hughes and Lord Toulson (with whom Lord Neuberger, Lady Hale and Lord Thomas 
agreed) engaged in an extensive review of the authorities in relation to ‘joint enterprise’ liability, 
leading up to Chan Wing-Siu and that case itself. While the principle had been followed by the 
Privy Council and House of Lords in the past, in overturning it their Honours reasoned that 
“secondary liability is an important part of the common law, and if a wrong turn has been taken it 
should be corrected” [82]. 

Their Honours concluded that the Chan Wing-Siu principle was introduced based on “an 
incomplete, and in some respects erroneous, reading of the previous case law, coupled with 
generalised and questionable policy arguments” [3]. The error was to equate foresight with intent 
to assist, whereas the correct approach is to treat it as evidence of intent. 

Furthermore, their Honours noted that: 

Murder already has a relatively low mens rea threshold, and the Chan Wing-
Siu principle extends liability for murder to a secondary party on the basis of a still lesser 
degree of culpability, namely foresight only of the possibility that the principal may 
commit murder. The rule brings a striking anomaly of requiring a lower mental threshold 
for guilt in the case of the accessory than in the case of the principal. 

The individual facts of the appellants’ cases weren’t determinative in the Courts decision in 
relation to the Chan Wing-Siu principle however it dealt with them briefly and concluded that both 
appellants’ murder convictions should be quashed. 

Commentary 

This decision will have a substantial impact on criminal law development in many common law 
jurisdictions, given the principle laid down in Chan Wing-Siu has such wide following. 
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Subsequent to this decision, the law will return to the pre-Chan Wing-Siu position, namely that an 
accessory should be found guilty if it is proven that they encouraged or assisted the principal 
offender to commit the crime, and did so with the requisite mental element of the offence. 

The court was careful not to open the floodgates following the decision, noting that correcting the 
law will not render all prior convictions that applied the doctrine in Chan Wing-Siu invalid. In many 
of those cases its application may not have had an effect on the outcome arrived at, and 
moreover, where a conviction has been arrived at by faithfully applying the law as it stood at the 
time, it can only be set aside by seeking exceptional leave to appeal to the Court of Appeal out of 
time if exceptional injustice can be demonstrated. 

The full text of R v Jogee and Ruddock v The Queen [2016] UKSC 8; [2016] UKPC 7 can be 
found here. 

Loren Giles is a Graduate at King & Wood Mallesons. 

European Court of Human Rights finds investigation into innocent man’s 
death was procedurally sound 

Da Silva v United Kingdom (no. 5878/08) (30 March 2016) 

After a young Brazilian man was mistakenly shot and killed by UK police in 2005, the Grand 
Chamber of the European Court of Human Rights (Court) has found that the manner in which the 
investigation into the shooting was conducted did not constitute a breach of the procedural duty 
contained in the European Convention for the Protection of Human Rights and Fundamental 
Freedoms (Convention).  In particular, the Court concluded that the decision not to prosecute any 
individual officer was not due to any failing in the investigation or any unlawful acts.  Rather, it 
was due to the fact that the prosecutor had considered all of the facts and concluded that there 
was insufficient evidence against any individual officer to prosecute. 

Facts 

On 7 July 2005, four suicide bombers infamously detonated explosions in London’s underground 
train network and on a London bus.  It was believed by authorities that further attacks were 
planned in the following days.  On 21 July 2005, four explosive devices were located at various 
locations in London. 

One of the suspects was Hussain Osman, who lived at 21 Scotia Road.  On 22 July 2005, a 
surveillance team was deployed to Scotia Road, who were to be joined by a team of Specialist 
Firearms Officers (SFOs), who would ordinarily intercept and arrest suspects.  However, the 
SFOs were not deployed in time to intercept anyone leaving the property under surveillance.  

Mr Jean Charles de Menezes lived at 17 Scotia Road, which was accessed by the same doorway 
as 21 Scotia Road.  That morning, when he left his apartment, he was believed to be Mr Osman 
and was followed by the surveillance officers.  The operation strategy was to intercept individuals 
leaving the premises, but this was not possible because the SFOs had not yet been deployed.  

At no stage was a conclusive positive identification made.  However, it was believed that Mr de 
Menezes was Mr Osman throughout the operation.  He was followed for a period and ultimately 
onto the tube.  There he was intercepted by two SFOs, shot several times and killed.  

Investigation 

The case was referred to the Independent Policy Complaints Commission.  Institutional and 
operational failings were identified and detailed recommendations were made to ensure mistakes 
were not repeated.  However, it was determined by the prosecutor that there was insufficient 
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evidence against any individual officer to make a conviction more likely than not and to therefore 
enable an individual prosecution to proceed.   

Decision 

The case centred on the procedural limb of Article 2, which enshrines the right to life.  The 
dispute about the substantive limb was settled between the parties by payment of compensation 
to Mr de Menezes’ family.  

Article 2 requires authorities to conduct an effective investigation capable of leading to the 
establishment of the facts; a determination of whether the force used was or was not justified in 
the circumstances; and of identifying and, if appropriate, punishing those responsible. 

The Applicant argued that: 

 the evidential test, that conviction is more likely than not, was too high; and 

 the law of self-defence in England and Wales, which centres on honest belief, rather 
than reasonableness, falls short of the procedural requirements of Article 2.  

Evidential test 

The Court found that the evidential test in the UK (conviction being more likely than not) does not 
bring it outside the State’s “margin of appreciation” in implementing Article 2.  The Court noted 
that there is nothing in the case law to support the proposition that the threshold should be 
lowered in cases involving the use of force by State agents.  The Court cast doubt over whether a 
lower test would have led to individual prosecutions in any event. 

Honest belief 

The Court found that the definition of self-defence in England and Wales did not represent a 
significant departure from the definition adopted by the Court.  In this regard, the majority found 
that the matter of reasonableness is not treated as a separate requirement, but is relevant to 
determining whether a belief (in this case that Mr de Menezes was a suicide bomber) was 
honestly and genuinely held.  The Court highlighted that the investigation obligation is one of 
means and not result and that the test applied in the investigation was consistent with Article 2. 

Conclusion 

The Court concluded that whilst the death of Mr de Menezes was tragic and his family’s 
frustration understandable, the institutional and individual responsibility of those involved were 
considered in depth by independent agencies.  The decision not to prosecute any individuals was 
not due to any failings in the investigation.  Rather, after weighing the evidence, an independent 
prosecutor decided it was insufficient to prosecute any of the individuals involved.  Therefore, the 
Court found that there was no violation of the procedural aspect of Article 2 of the Convention. 

Dissenting view 

Four judges reaches a different conclusion.  They applied the international standards on the use 
of force by police in self-defence.  The test focuses on necessity and unavoidability, with 
objective grounds for justifying an error as to factual circumstances, rather than an honest 
belief.    

Commentary 

On one hand, it may be said that the lack of individual prosecutions in circumstances where 
significant institutional responsibility was identified is an erroneous outcome.  It was certainly the 
view of the victim’s family that the decision allowed police to avoid accountability. 
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However, the decision appropriately focused on the procedural aspect of the investigation 
process, rather than its outcomes.  The case followed changes adopted by Strasbourg, with the 
support of the UK, to enlarge each signatory’s “margin of appreciation”.  

Further, it is noteworthy that the Metropolitan Policy Authority was found liable and penalised for 
failing in the planning and implementation of the operation, meaning that whilst personal 
accountability was avoided, institutional accountability was not.  

The full text of the decision can be found here. 

Alina Leikin is a Solicitor at King & Wood Mallesons. 

 

NOTICEBOARD	

Jobs: North Australian Aboriginal Justice Agency 

The North Australian Aboriginal Justice Agency is seeking a Principal Legal Officer. NAAJA 
provides legal aid for Indigenous people in the Top End of the Northern Territory, with offices in 
Darwin and Katherine. The Principal Legal Officer plays a critical leadership role as part of 
NAAJA’s senior executive team, driving the delivery of NAAJA’s strategic plan. 

The closing date for this position is 17 July 2016. Click here for more information. 

Jobs: Queensland South Native Title Services – Legal Officer 

Queensland South Native Title Services (QSNTS) is one of Australia’s largest native title service 
providers, supporting Indigenous Traditional Owners in the pursuit of native title rights throughout 
the southern and western Queensland Region. As a QSNTS Legal Officer, you will assist with the 
delivery of comprehensive legal services to maximise progression and determination of 

Indigenous native title claims under the Native Title Act 1993 (Cth). 

The closing date for this position is 8 July 2016. Click here for more information. 

Jobs: NSW Government – Solicitor – Legal Aid NSW 

Legal Aid NSW is seeking a Solicitor for the Civil Law Division. Legal Aid NSW provides legal 
advice, information, minor assistance and legal representation in many areas of law. Legal Aid 
NSW also provides alternative dispute resolution services, community legal education programs, 
and publications on legal issues. 
The closing date for this position is 3 July 2016. Click here for more information. 

Jobs: Victoria Legal Aid – Legal Assistant 

The Criminal Law program aims to provide access to quality advice and representation for people 
charged with offences who cannot otherwise afford it, with a focus on those who are 
disadvantaged or at risk of social exclusion. We aim to ensure that people charged with offences 
are treated with dignity, are well informed and guided appropriately through the criminal justice 
system. 
 
The Criminal Law team is currently looking for passionate and dynamic Legal Assistants to join 
their team of professional and support staff. Working within a team of legal assistants, you will 
provide administration support to a team of lawyers. 



HUMAN RIGHTS LAW CENTRE | RIGHTS AGENDA | 25 

 

 

 

 

 

 

 

 

 

 

 

The closing date for this position is 1 July 2016. Click here for more information. 

Event: What’s poverty got to do with human rights? 

Melbourne Law School, 30 June 2016 

Why it is that the world’s major human rights groups largely ignore poverty, and why the key 
actors in addressing global poverty, such as the World Bank, insist that human rights are 
irrelevant to their work? What would the agenda be if poverty were to be treated as a human 
rights violation? Philip Alston will argue that none of the major actors in the human rights field 
really care about poverty. Most human rights groups prefer to treat poverty as if it were not a 
human rights issue, thus effectively reinforcing the status quo. 

Presenter: 
Professor Philip Alston is John Norton Pomeroy Professor of Law at New York University, and is 
currently also the UN Special Rapporteur on extreme poverty and human rights. 

Register here. 

	

RECENT	HRLC	MEDIA	HIGHLIGHTS	

Historic Victorian Government apology 

On Tuesday 24 May, 2016 the Victorian Government delivered a formal State apology in 
Parliament. The Government apologised to those convicted under unjust and prejudiced laws that 
criminalised homosexual acts. HRLC’s Anna Brown spoke to ABC TV News. Watch here. 

Bali Nine: Turnbull government considers plan to gag AFP in death 
penalty cases 

Australia's federal police would be forbidden from sharing information about drug crimes if it could 
result in the death penalty under major changes being considered by the Turnbull government. 
HRLC’s Emily Howie spoke with The Guardian. Read here.  

Victims of love: life as a gay refugee on Nauru 

Two gay Iranians who met and fell in love on Nauru are now virtual prisoners in their own home 
on the island. HRLC’s Anna Brown spoke about her clients Nima and Ashkan with The 
Saturday Paper. Read here. 

Do we really need offshore detention?  

HRLC’s Daniel Webb joined a panel discussion on Channel 7’s Sunrise with Minister for 
Immigration and Border Protection, Peter Dutton, Greens Senator, Sarah Hanson-Young, 
journalist Chris Kenny and broadcaster Chris Smith. Watch here. 
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The Human Rights Law Centre would like to thank everyone who 
contributed to the production of this Bulletin. 

The Human Rights Law Centre protects and promotes human rights in Australia and in Australian 
activities abroad. We do this through a strategic combination of legal action, advocacy, research 
and capacity building. 

The HRLC is a registered charity and has been endorsed by the Australian Taxation Office as a 
public benefit institution. All donations are tax deductible and gratefully received. 

 

Human Rights Law Centre Ltd 
Level 17, 461 Bourke Street 
Melbourne, Vic, 3000, Australia 
www.hrlc.org.au 
www.twitter.com/rightsagenda 
ABN: 31 117 719 267  


