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I congratulate the Human Rights Law Centre for the great work it has done in taking cases to the Human Rights Committee and other treaty bodies, thus ensuring that there can be a determination as to whether Australia has violated its human rights obligations, despite the lack of legal remedies under our law. 

This decision is highly significant. It establishes that in certain circumstances a person may be able to claim protection against arbitrary deportation by a State even though not a citizen of that State. Under the Committee’s ruling, the right to protection may arise when the country can be considered the person’s “own country”, as a result of long-standing and strong personal and family ties to that country, together with the absence of such ties elsewhere. Where such ties are established, the decision to deport must not be made in an arbitrary manner.  

This is the first individual case in which the Committee has actually determined that a non-citizen can claim that a country is his “own country”, though there were earlier indications given by the Committee and by some members that such an outcome could arise in certain circumstances.

The decision also determines that there was an arbitrary interference with the author’s family life, and that the deportation was a disproportionate response to the criminal offences committed by the authors. This amounted to a violation of articles 17 and 23 (1) of the Covenant. (para 7 (11).

There were dissenting views on these issues, a possible indication that the application of this decision will not be extended beyond situations comparable with the facts of this case. Nevertheless, the decision is highly important. 

The Australian government should respect and implement this decision,  even though it is not legally enforceable under our law. Australia has, after all, formally recognized that the Human Rights Committee is competent to determine whether there has been a violation of rights, and has made a binding commitment to provide an effective remedy to individuals whose rights have been violated.

As a country which takes its international human rights obligations seriously, Australia should not only respect this decision, but should ensure that, in future cases where deportation is under consideration, the issues identified by the Committee are given proper consideration. Ideally, any executive decision on such issues should be open to review by a Court with jurisdiction to apply the principles of the Covenant. However, in the absence of legislation to enshrine those principles in law, an application to the Human Rights Committee will remain as a means of determining whether Australia has complied with its Covenant obligations.

Australia is obliged to respond to this decision in six months.
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